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.  ,  her  Child,  313. 

2,  If  she  be  married  a  second  time,  314.       _ 

»ECT.  IV. — ^Where    Father,    or    Mother    after    his    death,    not    of 

Ability,  Maintenance  given,  813.  ;;  > 

(A.)  Where  Mother  is  manied,  and  has  a  8epax»te  Estate, 
she  ii  ikbt  bound  to  maintain  Chfldven,  thongfa  of 
Ability,  315. 

lBcy>  V.^A9  «o  INegitimate  GUldren,  317. 
\%tt.  TI.-*^Of  the  Ability  of  oollaterai  Rdadons,  317. 
[ncT.  YII. — Where  there  is  a  Gift  to  third  Parties,  subject  to  a 

Trust  lor  Infimts,  their  Ability  not  regarded,  317. 

» 

PTER  y . — Of  the  Maintenance  of  the  Children  of  Lunatics,  320. 

PTER  VI. — Of  the  Time  from  and  up  to  which  Maintenance  will 

be  allowed,  321. 
»ECT.  I, — General  Rule  ;  from  the  Time  only  of  Vesting  or  Accruing 

in  Interest,  or  if  Postponed,  of  Payment,  322. 


2.  J^  thft  CMe  of  Spoeifie  L^^es,  323. 

3.  In  the  Case  of  Children,  323. 
^-ffi.                 4».  WhefQ  the  lotentioa  phdni  323. 

5.  Wfacce  Ibe  Donor  is  ia  2pe0  pturentia^  324. 

6.  In  the  case  of  AdnlU  or  Bastaidsi  324. 

i.  Jn  ease  pf  PcMtioas  ehaiged  on  Xjand,  325. 

Sbct.  II.— WKenm  expresB  Direetion,  ftom  and  up  to. the  Time 

directed,  323. 

Sect.  III. — Court  cannot  alter  the  Time  named  for  the  Commencement 

or  Cesser,  except  in  certain  cases,  327* 

Sect.  IV.  Maintenance  allowed  for  Time  Past,  when,  328. 

1.  Generally  not  allowed,  328. 

2.  Exception  ;  where  Parties  not  liable  had  maintained 

In&nU,  329. 

3.  Where  the  Maintenance  is  expressly  given  as  a 

Boun^  to  the  Infants,  329. 

4.  Of  the  ca^  where  there  are  other  Persons  liable  to 

inaiptain  the  In&nts,  330. 
,^  .      .     ..  ^.  Past  Maintenance  ^abject. to  the  Rules  as  to  Future 

Maintenance,  334. 

6.  Not  to  a  Party  having  n^dntained  the  In£uit  before 

his  Right  accrued,  334. 

7.  Not  where  Guardian  expends  more  than  the  Al- 

lowance of  the  Court,  335.     ^  -    '•^  t  - 

8.  Maintenance  for  past  Time,  when  computed  against 

the  Estate  of  the  Father,  or  previous  taker,  335. 

9.  Of  Interest  on  Maintenance  for  past  Time,  335. 
Sect.  V.  —The  Cesser  of  Maintenance,  and  its  Apportionment,  336. 

CHAPTER  VII.--*Of  die  Rules  oi  die  Court  respecting  the  Amount  of 

Maanteaance,  338.  ^ 

*  SMT.  I>^Wbei«  apeeified  by  the  Instrument  of  Donation,  338. 

SxcT.  II. — ^Where  given  at  the  Discretion  of  Trustees,  340. 
Sect.  III. — ^Where  directed  generaUy,  or- w>t  diveflted  at  nlJU  faint  the 

Court,  under  the  Rules  befoia  ctittsider9d,TWiil^  grant 
•  •  •    11^341.^     .  ,  •    •    >  .     '  •  .'    ..,yv 

1.  Should  be  proportions  to  the  Rank,  Fortune,  Ex- 

pectations, Circumstances,  and  Age  of  the  Infant, 
•    342.  »•  ,      ,     ,.  .  r-7iiH*> 

2.  To  the  Circumstances  of  Parents,  Number  of  their 

X3iildren,  348.  .   .  -         -    .:  :  y  ^     ^^ 

3.  Number  of  Brothers  and  Sisters  of  family  unpro- 

.  vided  for,,  344.  ,    ^  s,  ' 
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4.  To  the  Fund  in  haDtl»  and  if  seUospectiveljr  ullowed 

to  their  Fortunes  at  the  timei  S4S« 

5.  According  to  the  Rate  of  Interest,  or  average  Sum 

total  of  Revenae  coming  in,  i346. 

CHAPTER  VIII.— Of  the  Rules  of  the  Court  as  to  the  Fund  out  of 

whidi  Maintenance  will  he  raised,  350. 
Sbct.  I. — From  the  Infant's  Property,  or  other  designated  Fund,  350. 
Sect.  II. — ^Where  more  than  one  Fund,  350. 

1.  Where  express  Maintenance  from  one,  350. 

2.  Whether  out  of  Realty  or  Personalty,  352. 

3.  Out  of  Absolute  Vested  Property ;  or  Contingent  or 

Postponed  Interests,  352. 
Sect.  Ill.^-Of  the  Rule  that  Maintenance  is  not  payable  out  of  the 

Prindpal,  353. 

1.  General  Ride,  353. 

2.  Certain  Exceptions,  354. 

3.  In  the  case  of  a  fluctuating  Income,  355. 

4.  In  the  cases  in  which  the  Court  would  have  done  it, 

356. 
Sect.  IV. — Of  the  Rule  that  Maintenance  is  payable  out  of  Property 

in  Possession  only,  356. 

1.  General  Rule,  356. 

2.  Exceptions,  when  allowed,  359. 

3.  Not  in  cases  which  are  only  Constructive,  360. 

CHAPTER  IX.— Of  the  Mode  in  which  Maintenance  will  be  raised  out 

of  Court,  362. 

CHAPTER  X. — ^Of  the  Formal  Mode  by  which  Maintenance  is  to  be  ob- 
tained from  the  Court,  364. 
Sect.  I.— By  Petition,  without  Suit,  364. 
Sect.  II. — By  Bill  and  Decree,  368. 
Sect.  III. — ^By  Cause,  Petition,  or  Motion,  371. 
Sect.  IV.— Under  Statutes,  871. 

Sect.  Y. — Persons  by  whom  Application  to  be  made,  372. 
Sect.  VI. — ^Persons  to  whom  Maintmiance  to  be  paid,  372. 
Sect.  VII. — Persons  by  whom  to  be  paid,  375. 

CHAPTER  XL— Of  the  Care  taken  by  the  Court  that  Maintenance  shall 

be  properly  expended,  377* 

CHAPTER  XII.— Of  Advancement  for  Infiints,  380. 

Sect.  I.— ^General  Rules  of  the  Court,  as  to  Advancement  and  the 

Mode  of  obtaining  it,  380. 
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Sact.  II.— Of  the  Cases  wbere-there  is  a  Power  or  Trust,  by  Deed  or 

Will,  for  Advancement,  but  it  has  not  been  exercised, 
983. 
SxcT*  III. — Of  the  cases  where  the  Court  will  aUow  Payments  made 

by  Guardians,  for  Advancement,  384. 

1.  The  Cjeneral  Rule  that  it  most  be  conformable  to 

Rank,  Station,  and  Wants  of  the  Infant,  384. 

2.  Where  there  is  a  Power  or  Trust  to  advance,  385. 

3.  Where  no  Power  or  Trust,  386. 
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OF  THE  PRIVILBGES  AND  DISABILITIES  OF  INFANTS  IN  EQUITY. 

CHAPTER  I.— Of  AcU  by  Infants  Of  Record,  389. 

CHAPTER  II.— Of  Acts  by  In&nts  In  Pais,  393. 
Sect.  I.— Which  are  Valid,  393. 

1.  Ri^t  aets  which  he  is  bound  todoi  393. 

2.  Conditions,  393. 

3.  Express  Customs,  395. 

4.  Payments  and  Contracts  for  Necessaries,  397. 

5.  Contracts  or  Agreements  for  his  Advantage,  or 
with  the  Advice  of  Friends,  400. 

6.  Of  Apprenticeship  and  in  Husbandry,  402. 

7.  By  Marriage  Settlements,  402. 

8.  Powers  and  Authorities,  408. 

9.  May  Inherit,  Take,  or  Accept  anything  for  his 
Advantage,  410. 

10.  May  be  guilty  of  Fraud,  412. 

11.  Liable  for  Torts,  414. 

12.  How  far  bound  by  Laches,  416. 

13.  Offices  and  Duties  exercisable  by  Infants,  421. 

14.  Of  Payments  to,  or  on  behalf  of  Infants,  426. 

15.  Gifts  or  Payments  by  Infants, 
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Sect.  II. — I.  Acts  by  Iniants  In  Pais  which  are  Voidable,  4^2. 
II.  How  Confirmed,  435. 
III.  How  to  be  Avoided,  441. 
Sect.  III.— Acts  by  InfanU  in  Pais  which  are  Void,  443. 
Sect.  IV. — Of  the  difference  between  Acts  in  Pais  by  Infants,  Void 

and  Voidable,  150. 
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DISABILITIES    OF    INFANTS,    HOW   AIDED   IN    EQUITY 

BY   STATUTE.  ,   ,     ,  ,  , 

CHAPTER  I.— Of  the  Statutes  enabling  Infants  or  their  Oaaidiaiw  and 

Trustees  to  Lease,  455. 
q  jI^PTER  II.-*Of  the  Statutes  enabling  Infant  Trustees  and  Mpitgagees 

to  Convey,  460. 
Sect.  I. — The  Statute  of  Anne,  460. 
Sect.  II. — Subsequent  enactments,  465. 
Sect.  III. — Statutes  in  force,  468. 

(A.)  Persons  within  them,  470. 
.  (B.)  Mode  of  carrying  into  effect  the  statutes  in  Court, 
478. 
CHAPTER  III.— Of  the    Statutes    enabling   Payment    of  Debtt  by 

In&nU,  483. 

CHAPTER  IV.— Of  the  Statutes  enabling  Payments  to  be   made  to 

Infants,  or  on  iheir  behalf^  486. 

CHAPTER  V.    Of  the  enabling  Sututes  respecting  In&nt  Copyholders, 

489. 

CHAPTER  VI. — Of  other  matters  wherein  the  Disabilities  of  In&nts  hare 

been  remedied  by  Statute,  492. 

CHAPTER  Vlt.— Of  the  Statutes  of  Limitations  respecting  InfanU,  500. 
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CHANCERY  IN  RESPECT  OF  THE  PROPERTY  OF  INFANTS. 

INTRODUCTORY  CHAPTER. -504. 
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OF  THE  MANAGEMENT  OP  THE  ESTATES  OF  INFANTS 

BY  THE  COURT. 

CHAPTER  I.— Of  the  Persons  who  are  to  Manage  the  Estates  of  Infants, 

508. 
8scT.*  I.x^Of  the  Appointment  of  Guardians  of  the  Estate  hy  ^e 

Court,  508. 
8>cT.  Il.'^-^Of  the  Persons  who  are  Gaartliuis  of  the  Estate  at  L&w, 

their  Powers  and  Authorities,  509. 

1.  Guardian  in  Socage,  509. 

2.  Guardian  by  Statute,  514. 

3.  By  Custom,  516.  ,  -^      - 

4.  Guardians  in  Tort,  518. 

A,  By  Nomination  of  the  Infant,  518. 

6.  Ecclesiastical  Court,  520. 

7.  International  Guardians,  520. 

8.  Remedies  at  Law  against  Guardians,  520. 

9.  Remedies  at  Law  for  €hiardians,  522. 

Sect.  III.—- Of  the  Mode  of  the  Appoftttment  of  Guardians  by  the 

Court  of  Estate,  528. 
CHAPTER  II.— Of  the  Appointment  of  new  Trustees  for  Infants  by  the 

Court,  524.  ^ 

CHAPTER  III.— Of  the  Duties  and  Authorities  of  Guardians,  Executors 

and  Trustees  over  the  Infant's  Estate,  62^.  :        :  ■.\:■^ 
8bc^«  L — Of  Guardians  appointed  by  the  Court,  525. 
SccT.  I(« — ^Of  the  Legal  Guardians,  and  of  Executors,  and  Admi* 

nistrators  in  the  nature  of  Trustees,  526. 

1.  Should  preserve  Infant's  Property,  506. 

2.  Act  for  his  benefit,  507. 

8.  Make  profit  of  his  Property,  528. 

4,  Get  in  and  possess  themselves  of  it,  528. 

5.  Pay  off  Incumbrances  and  Debts,  529. 
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6.  Provide  Maintenance,  532. 

7.  Lease  and  renew  Leases,  633. 

8.  Must  not  change  Nature  of  Infant's  Estate  except 

in  certain  cases,  535. 

9.  May  cut  Timber,  and  work    Mines,  when,  or 

change  the  Cultivation,  540. 

10.  May  make  Repairs  and  Improvements,  when,  541. 

11.  May,  and  ought  to  do  without  Suit  what  they 

might  be  compelled  to  do  by  Suit,  542. 

12.  In  case  of  Bankruptcy  or  Insolvency  of  parties 

holding  In&nt's  property,  542. 

13.  Must  proceed  by  Action  or  Suit  if  necessary  to 

protect  it,  543. 

14.  Must  give  it  up  to  Persons  entitled  only,  543. 

15.  Duty  of  Trustees  for  preserving  Contingent  Re- 

mainders, 543. 

16.  Of  Trustees  for  Sale  or  Mortgage,  543. 

17.  Must  not  Pay  away  Infiuit*s  Money  during  mino- 

rity, except  for  Necessaries,  545. 
]  8.  Most  Pay  Legacies  and  Mortgage  Monies  into  the 
Bank,  545. 

19.  Duties  of  Customary  Guardians,  545. 

20.  Duties  and  Powers  of  Guardians  considered  Inter- 

nationally, 545. 

21.  When  they  should  apply  to  the  Court,  546. 
CHAPTER  I  v.— Of  Receivers  for  Infants,  547. 

Sect.  I. — Of  the  Cases  in  which  Receivers  will  be  appointed,  548. 
Sect.  II. — Of  the  Formal  Mode  of  Appointment,  550. 

1.  Who  may  apply,  550. 

2.  Mode  of  Application  and  Appointment. 
Sect.  III. — Of  the  Persons  who  will  be  appointed,  554. 
Sect.  IV.— -Of  the  Accounting  of  Receivers,  555. 

Sect.  Y. — Of  the  Authorities  and  Duties  of  Receivers,  559. 
Sect.  VI. — Of  the  Discharge  of  Receivers,  564. 
CHAPTER  v.— Of  the  Rule  of  Court  that  the  Nature  of  the  piqperty 

shall  not  be  Changed  during  Minority,  565. 
Sect.  I. — General  statement  of  the  Rule,  565. 
Sect.  II. — Of  the  Exceptions  to  the  Rule,  567. 
Sect.  III. — Of  the  Rules  of  the  Court  in  making  the  ChangOi  669. 
CHAPTER  VI.— Of  the  Payment  of  Debts  and  Incumbrances  out  of  the 

Estate,  571. 
Sect.  I. — Of  the  Discharge  of  the  Debts  a&ctiiig  Infimts,  out  of  the 

Personalty,  571. 
Sect.  II.— Out  of  the  Realty,  572. 

I.  Where  Property  comes  to  the  Infant  subject  to  a 
Mortgage  or  Charge,  572. 


II.  Subject  to  a  Trust  or  Direction  for  Payment  of  Deht», 
578. 

III.  Under  the  Statutes  making  Real  Estates  AsseU,  574. 

IV.  Of  the  abolition  of  the  Demur  Parol,  575. 
CHaptb          ^'  ^y  S^*  o' Mortgage  of  the  Efltate,  575. 

^^cH  Vir,_of  the  Appropriating,  Payment  ioto  Court,  and  Securing 
„  in  Court  of  the  Personal  Property  of  InfanU,  57P. 

g*"* '--lender  the  Statutes,  578. 
^■n.~By  Order  of  Court,  579. 

•  ^^ero  the  Fund  is  in  Danger,  579. 
W&ei-e  not  in  Danger,  580. 

'•    ^Vlaere  Infants  have  an  Ab6olut«  Interest,  581. 
2-    "WKere  Interest  Vested  but  Postponed,  583. 
*-    -A.    -vested  Life  Interest,  584. 
^-    Contingent  or  Future,  586. 
Sf.ct  Hi         *■    ^'^^«'*  charged  on  Land,  588. 

Of  the    IWlode  and  Time  of  Payment  into  and  Appropria- 
tion by  the  Court,  588. 
^-     Ox»  Bill  only,  588. 
*     C>s^  coming  in  of  Answer,  or  when  same  admitted  to 

■fee  due,  689. 
"      *^»»    an  Administration  Suit  where  Ba](tnce  reported 
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"^    ^tual  Appropriation  and  Inveatment,  590. 

,  ■    :f^K*I>*-opriatioD,  590. 

Ill        ^^^stment,591. 

«         T  -Af    ^'^'^en  in  Ireland,  593. 

**^    Costs  of  the  t>roceedin(rs  for  tecui 


-*^    Costs  of  the  proceedings  for  securing  and  appro- 
t^rUtion,  595. 

'^  some  other  points  regarding  the 
Infant's  Estate  by  the  Court,  596. 
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^'K    some  other  points  regarding  the  Management  of 


PART  IIL— BOOK  XL 


PBOPBKFX  Op-  ^^-'T^ON  WHICH  THE  COURT  APFOBDS  TO  THE 

CHAPTER  I  PANTS   FROM  THE  ACTS  OF  THIRD  PARTIES. 

^^  ^  the  Removal  and  Supersession  of  Guardians  and  Trus- 

CHAPTER  U,_^  »"■'  **' 

^~~~^t  compelling  Ouardiana  and  Trastees  to  perform  their 
CHAPTBR 11*  t)utioa,  600. 

■"" — -Of  cMmpelling  Guardiana  and  Tnisteei  to  make  Account 
and  Satisfaction,  602. 
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fR-'%^<Z:3TICAL  TREATISE 

3urtaiict:€«:>:»x  of  Courts  of  Cquitp. 


^r-^r  TRODUCTION. 


CHAPTER  I. 

(V  (A*  Ov^n  of    ^  ^. 

'  ^^     -^^urudiction  of  the  Courtt  of  Chancery  over 

Infants. 

The  or'S*"  ^^     *  Vx  •^        -■ 

,      been  a.  ^^       »*  urisdiction  of  the  Courts  of  Equiiy  over  In-  U 

■  x  lion  l"  *  s^:*  ^*0^ct  of  some  dispuK.     The  existence  of  the  — 

j'^'^'*     1     Bat  it   ^  ^^^      ^  ■Xie  and  prerogative  extent  is  now  at  least  iin- 

J'"*       ,heH**«s^  ^^*^:»S4  confined  to  the  three  Courts  of  Cliancery, 

*'"^       ,  oi  ^Pt*^^"!  T^ords;  in  the  latter  case,  however,  merely  as 

1  and  on      *:^V»,*        '^"^r  it  seema  agreed,  rather  from  want  of  pre- 

ceiie"  '  ^  Ec^uvt,-^.       ^^      authority  of  dicla  of  the  judges  of  the  other 

Co^^    noeAaa     »^         *^an  from  any  decided  case,  that  the  Court  of 

r-^''       ^o  'PV^Vi-^*  Jurisdiction  over  infants,  as  such,  and  has  only 

V^*     j^^^.lo  pr^^  S\iardians   ad  litem,  together  witli  that  general 

'*^^  :^g\otoi<ivia.\^^        ^'^  ihe  property,  to  secure  and  protect  the  persons 

"  rt'pc<-^^^*^^*'^^^\      '^'*^^ose  rights  are  in  litigation,  and  to  carry  into 

*    ^tVoi!ii''-»ce  Cc-N  ^*-ions,  which  are  the  necessary  incidents  of  every 

^^■'Uty,  2,230,  n. ;  MiJ.  Eq.  1,  331,  and  the  sutliorities  ihere  ciitJ. 


ti  OF   THE   ORIGIN    OF   THE   JURISDICTION 

Introdcctiov.      In  the  year  1696,  the  year  before  Lord  Somers  took  the  seals,  is 
*-^—^ the  first  instance  to  be  found  of  a  guardian  appointed  by  the  Chan- 
cellor on  petition  without  bill  (6) ;  and  since  that  time  the  power  has 
been  exercised  unquestioned,  though  not  quite  without  dispute  (c). 

Sir  Wm.  Blackstone,  in  his  Commentaries  (d),  lays  it  down, 
"  that  upon  the  abolition  of  the  Court  of  Wards,  the  care  which 
the  Crown  was  bound  to  take,  as  guardian,  of  its  infant  tenants,  was 
totally  extinguished  in  every  feudal  point  of  view,  but  resulted  to 
the  King  in  the  Court  of  Chancery,  together  with  the  general  pro- 
tection of  all  other  infants  in  the  kingdom."  In  the  case  of  Lady 
Teynham  v.  Lennard  (e),  heard  in  the  House  of  Lords  in  1725,  it 
was  stated  by  counsel  in  the  cause,  and  acquiesced  in  by  the  Court, 
"  that  the  Lord  Chancellor  was  entrusted  with  that  part  of  the  pre- 
rogative of  the  Crown  which  concerned  the  guardianship  of  the  per- 
sons and  estates  of  infants,  and  to  whom,  by  the  law  of  the  land,  it 
belonged  to  appoint  guardians.*' 

In  the  case  of  Bertie  v.  Lord  Falkland  (/),  decided  in  1696, 
which  was  not,  however,  one  in  which  the  power  of  the  Court  came 
at  all  into  dispute,  but  where  the  question  was  whether  infancy 
could  be  a  plea  excusing  the  non-performance  of  a  condition,  Lord 
Somers,  in  delivering  judgment,  took  occasion  to  say,  "  that  there 
were  several  things  which  belonged  to  the  King  as  pater  patrice^  and 
fell,  therefore,  under  the  care  of  the  Court  as  infants,  idiots,  and 
lunatics ;  and  though  afterwards  such  of  them  as  were  of  profit  and 
advantage  to  the  King  were  removed  to  the  Court  of  Wards  by  the 

*  —  -  * 

Statute  (^),  yet  upon  the  dissolution  of  that  Court  they  came  back 
to  Chancery.'*  And  the  same  doctrine  is  stated  nearly  totidem  verbis, 
by  Lord  Hardwicke,  in  Hill  v.  Turner  (A). 

In  the  Earl  of  Shaftesbury  v.  Shaftesbury  (t),  which,  however, 
was  only  a  case  of  a  petition  by  a  testamentary  guardian  for  the 
custody  of  the  child,  the  Lords  Commissioners  Jekyll,  Gilbert,  and 
Raymond,  stated  that  the  Court  of  Chancery  had  always  a  twofold 
jurisdiction.  First,  whilst  the  tenures  were  in  being;  when,  till  the 
Court  of  Wards  was  erected,  the  whole  jurisdiction  over  the  King's 
Wards,  where  the  land  was  held  in  Chivalry  belonged  to  that  Court; 
and  in  relation  to  subjects  the  Court  determined  touching  the  ward- 
ships of  the  body  which  belonged  to  the  lord  who  had  the  prior 
homage,  who  was  the  prior  and  who  the  posterior  lord,  where 
several  lords  applied  for  the  Writ  of  Ravishment  (Jk).     "  But,"  say 

(6)  Harg.  n.  6,  to  Co.  Litt.  88  b.  (  /)  2  Vern.  342. 

(r)  See  Kyre  v.  Shaftesbury,  2  P.  Wms.  (?)  12  H.  8,  c.  1. 

118;    Gilb.  Eq.  Ca.  172.     VVellesley  v.  {h)  1  Atk.  616. 

Beaufort,  2  Russ.  1,  on  appeal,  2  Bl.  N.  S.  (t)  2  P.  Wms.  102 ;  Gilb.  Eq.  Ca.  172. 

137.  (k)  See  however  Har^.  n.  6,  to  Co,  Liu. 

(d)  3  Bl.  C.  '126.  88  b.,  where  he  says  this  writ  was  return- 

(e)  4  B.  P.  C.  305.  able  in  the  courts  of  law. 
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they,  "  the  Cro  >^^n    lias  also  another  jurisdiction  as  pater  patrke,  as  a  Introduction. 

father  over  bfs     children.     The  King  has  a  right  to  take  care  of ^ 

lunatics  and  infl^n  ts    ^vho  cannot  take  care  of  themselves  (Q.**     **  So 
i7^/a(/»),  speaJcin^gr    of  infants:    '  Some  are  under  the  guardianship 
of  parents  and    n^str     relations,  and  to  others  are  given  guardians 
bv  the  Law  of  AT**  tions/     So  Bracton,  speaking  on  the  same  sub- 
ject («);  '^^^^  sorrM^     ought  to  be  under   the  guardianship  of  the 
lord  ^ith  their   1slt:m€:Is     and  tenements,  and  some  under  the  care  of 
jiarents   and  theiV       r^^sLxest  relations,   and   to  some  guardians   are 
criven  sometimes   by        c^ommon  right,  and  sometimes  curators  by  a 


man/    So  Stamfor^::^     C»^ ;  '  the  King  has  the  protection  of  all  his 

subjects,  and  of  all     cl:i^ir  goods,  lands,  and  tenements;  and  so  of 

such  as  cannot  gov^m-xTM.       themselves  nor  order  their  lands  and  tene- 

icents,  his  grace,    as       ^     father,  must  take  upon  him  to  provide  for 

them,  that   they    th  e- aczr^  selves  and  their   things   may  be  preserved, 

quoting  Fit^'  ^'  .^ ^        ^^^32/     That  the  King  is  bound,  of  common 

rirrht,  to  defend  his       ^^ji.\3Jects,  their  goods  and  chattels,  and  every 

l.^al  subject  is  talcex:^.     ^^  be  within  the  King's  protection,  for  which 

reason  it   is  (p)»     ^l^^^     idiots   and  lunatics  who  are  incapable  of 

UK'xg  care  of  them^^j^gg^  ^^^  provided  for  by  the  King  as  pater 

-^(I'My  a^^  ^^^^^  ^  ^       the   same   reason   to   extend  this  care  to 

The  report  ot  t l:i  i  ^  ^.^g^  j^  p^^^^  Williams  states  many  other 
roatters  as  declared  V^^^  t±e  Court  as  undoubted.  That  the  Court  may 
upon  petition  only,  -«%rxthout  bill  or  decree,  make  an  order  to  deter- 
mine the  right  of  ^vaa^rdianship,  "  in  regard  that  the  care  of  all  in- 
fants is  lodged  la  tV^^.  ICing  as  pater  patrice,  and  by  the  King  this 
care  is  delegated  t:o  x\ie  Court  of  Chancery /•  The  case  is  further 
compared  to  tha^t  c^-p  lunatics  and  charities,  and  several  cases  are 
cited  (.q)  among  *«  i^^xxxjunerable  precedents,"  wherein  the  Court  had 
deteriBined  concei-xx\x^g  the  guardianship  of  infants  (r),  and  that  the 
right  was  Foperl^^^  ^^terminable  upon  petition  (*).  Petitions  in  re- 
gard to  \^^^^^!;^>^i>.ship  of  infants  having  not  only  occasioned  pro- 
visional but  deciai-^-^  J  .  .•  r*u  •  u* 
However,  Lor a^  ^determinations  of  the  right. 

c^uardianship  co^^  ^^^6  ^^^^^'^^  W  subsequently,  that  the  right  of 
'hilbert,  of  the  ci^  ^"'^  ^®  decided  on  bill,  and  in  the  report,  in 

^^"v^  case,  it  is  stated  that  the  right  had  already  been 

(D  Same  doctrixi^ 
ta  B«xUci».Freenaan^^^^    Xord  Hardwicke,  (7)  Freeman  ».  Bishop  of  Oxford,  5th 

W  «:»''•  2,  i:>^  -r^ *^\)  302.  July,  1719.  Vernon  v.  Vernon,  10  Geo.  1. 

t"?  n^pV•  ^^.   f     S^^lis.  Annesley  v.  Annesley. 
^^l  ?P  w""^-  p/'^5^-  (r)  So  stated  also  in  GUb.  Eq.  Ca.  174. 

tioa  token' thlr*'  •*  ^  B  ^  0>  See  a  delermination  of  the  right  on 

<!^miiusiioa  fr«L  ^**^     C>      ^ut  see  the  distinc-  petition  in  Teynham  v.  Lennard,  on  appeal 

^^Vu^H^i^^  ^^V^^^^eli  under  the  to  the  House  of  Lords,  2  B.  P.  C.  639  j  but 

by  Lord  Eldoii.T.x*^^jS^^>»n  in  the  case  of  it  appears  a  bill  had  been  61ed. 
«.  19  V^^^'^^cke,  2  Atk.  316 ;  (t)  3  P.  Wms.  162. 

^  \18. 
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Intsoouction.  decided  upon  bill  and  answer;  and  it  seems  to  be  now  the  rule  (u), 

U in  general,  that  a  bill  ought  to  be  filed,  although  the  right  may  still 

be  determinable  on  petition. 

In  the  year  1699  it  seems  to  have  been  recognized  as  the  law  of 
Courts  of  Equity,  that  if  the  statute  guardian  died  or  refused  to 
take  upon  himself  the  guardianship,  the  Chancellor  might  appoint 
one  (t?).  In  the  Duke  of  Beaufort  v.  Bertie  {w),  and  Frederick  v. 
Frederick  (x),  the  right  of  interposition  by  the  Court  to  prevent 
misbehaviour  by  testamentary  and  statute  guardians  was  grounded 
by  Lord  Macclesfield  upon  the  general  power  and  jurisdiction  which 
the  Court  exercised  over  all  trusts.  And  the  same  doctrine  was 
held  in  Teynham  v.  Lennard(y),  Bedell  v.  Constable  (z),  Foster  v. 
Denny  (a).  In  Darcy  v.  Lord  Holdernesse  (i),  decided  by  Lord  King 
in  1725,  one  devised  the  guardianship  of  his  child  to  his  wife  and 
A.,  but  if  his  wife  should  marry  again  they  were  to  fix  upon  another 
guardian.  She  married  again,  and  A.  and  she  did  not  agree ;  it  was 
held,  that  the  choice  devolved  upon  the  Court.  And  in  the  Duke  of 
Beaufort  v.  Bertie,  it  seems  to  have  been  held,  that  if  the  guardian, 
testamentary  or  otherwise,  be  attainted,  the  nomination  of  one  in  his 
place  devolved  upon  the  great  seal  as  the  general  guardian  of  all 
infants  (c). 

A  Court  of  Equity,  may,  by  the  approbation  of  an  infant's  relations, 
allot  the  infant  maintenance  out  of  a  trust  estate,  though  there  be  no 
provision  in  the  trust  for  that  purpose,  and  this  power  is  said  to  be 
founded  in  natural  equity  (d).  But  the  first  order  made  for  main- 
tenance and  a  receiver  where  no  cause  was  depending,  and  on  pe- 
tition only,  was  made  by  Sir  Joseph  Jekyll,  on  the  26th  July,  1731, 
Ex  parte  Odel,  and  again  on  the  14th  of  August,  17S4,  Ex  parte 
Pephe  {e\  And  in  the  case  of  Lady  Teynham  v.  Barrett  (J) ' 
in  17^4,  it  is  said  the  House  of  Lords  confirmed  Lord  Macclesfield's 
order  for  maintenance,  and  declared  the  right  of  guardianship  on 
petition  only  (g),  and  these  cases  have  since  been  followed,  except 
indeed  as  to  the  declaring  the  right  of  guardianship  on  petition.  In 
Ex  parte  Salter  {h),  where  all  the  cases  are  cited,  a  receiver  was  ap- 
pointed at  the  same  time,  but  Lord  Hardwicke  thought  that  was 


(u)  Per  Lord  Hardwicke,  Amb.  302. 
GoodaU  V,  Harris,  2  P.  Wms.  560. 

(v)  Loyd  V,  Carew,  Prec.  Ch.  106  ; 
Show.  P.  C.  137.  But  qu^re,  whether  this 
does  not  only  relate  to  a  guardian  ad  litem. 

(w)  1  P.  Wms.  703. 

(«)  Ibid.  721. 

(y)  4  B.  P.  C.  302 ;  9  Mod.  40. 

(a)  Vaughan,  177. 

(a)  2Ch.Ca8.  237;  1  Eq.  Ca.  Ab.  260. 

<6)  Cited  1  P.  Wms.  703: 

(e)  1  P.  Wms.  705. 

(d)  Roscberry  v.  Taylor,  1702;  16  Vin. 


f: 


Ab.  442.  Englefield  v.  Englefield,  2  Vero. 
236.  So  Barlow  v.  Grant,  ib.  1,  254,  on 
bill.  Exparte  Thomas,  Ambl.  145.  Kx- 
parte  Whitfield,  3  B.  C.  C.  400. 

>)  Cited  2  A tk.  315. 

r/)  2  B.  P.  C.  539.  See  however  the 
n.  i  .Tac.  6c  W.  152,  from  which  it  seems 
the  House  of  Loitis  made  no  order  of  the 
kind,  the  infant  only  being  entitled  to  a  re- 
versionary estate. 

(g)  But  see  ante,  that  a  bill  had  been 
filed. 

(h)  3  B.  C.  C.  600. 
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cToing  too  far,  and 

cause  was  depenai 
estate,  Lord Eldon   - 
respecting  it  witho 
Chancellor  gran -^--^ 
the  former  decis 

With  respect 
acts,  except  the     i 
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etrect(/)^fro°^»^^* 
of  the  Court  itself 
liarity  ofitsjurisdi 

However,  ther^ 
in  which  the  exierci 
by  its  general  juris 
where  the  Court   Irt 

child.      In  ^^^  cas 
held  that  theCouax 
ship  or  wardships. 
latter,  itbasager^ 
so  to  interfere  in 
capable    to   prot- 
esute  of  the  in! 
bacds.     These  p 
V,  Clearer  («),  Mid 
and  many  subsetq 
in  his  judgment  i 
V.  Beaufort  (r), 

case  (*)• 

The  jurisdicti 

on  the  same  groi^ 

for  xnarryinga 

that  the  lav  «  h  ,, 

estates,  and  parti. 

for  that  purpose    j 

one  without  thei 

the  party  was  j^ 

(ley  3  Sun.  339. 
<i)  See  post,  ftQ^ 
>«>   ABibl.302,   V 
>«>  2  B.  C.  C?  ^, 

r^)   Cited  10  V  ^' 
102,  n-  aiMi2Coj| 


the  Court  had  not  that  jurisdiction,  unless  a  Introduction, 
(^j).     As  to  maintenance  out  of  a  freehold  — 
d,  in  the  latter  part  of  life,  to  refuse  a  reference 
suit.     But  in  Ex  parte  Starkie  {k),  the  Vice- 
observing,  he  never  could  see  the  reason  of 


Cion 


e  personal  control  of  infants,  the  Court  never 
t  be  made  a  Ward  of  Court  in  proper  form  by 
svie  its  orders  to  carry  its  own  decrees  into 
9  therefore,  no  argument  distinct  from  the  origin 
be  adduced  to  shew  the  antiquity  and  pecu- 
over  them. 
'^  some  cases  even  where  a  bill  has  been  filed, 
oFits  power  has  been  held  to  be  authorized  only 
otion  as  protector  of  infants.  The  strongest  is 
taken  from  the  parent  the  custody  of  his  own 
*£*  ^M^fer against  Freemanim),  Lord  Hardwicke 
oes  not  act  in  these  cases  on  the  foot  of  guardian- 
ithout  claiming  the  former  or  disclaiming  the 

1  right  delegated  by  the  Crown  as  pater  patria, 
■ticular  cases  for  the  benefit  of  such  who  are  in- 

tlieraselves.     The  Court  will  also  protect  the 

from  the  father,  and  against  coming  into  his 

i  j>les  were  followed  by  Lord  Thurlow,  in  Powell 

2  z^ze  V.  Orby  Hunter  (o),  and  Ex  parte  Warner  {p), 
t    cases,  and  expressly  affirmed  by  Lord  Eldon, 

3  Mannevillev.  De  Manneville  {q)  and  JVellesky 
on  appeal  by  the  House  of  Lords  in  the  latter 


the  Court  over  the  marriages  of  infants  proceeds 
{t).  In  Hughes  v.  Science  (m),  (a  case  of  contempt 
of  court  without  leave,)  Lord  Hardwicke  stated 
en  great  care  of  infants,  both  of  their  persons  and 
arly  to  prevent  marriages  to  their  disparagement ; 
^^-^signed  them  guardians,  and  if  a  stranger  married 
""  ^^usent,  it  was  considered  a  ravishment  of  ward,  and 
^  ^hable  by  fine  and  imprisonment ;  and  so  it  was 

(p)  4B.  C.  C.  101. 

((/)  10  Ves.  63. 

(r)  2  Ross.  1. 

(«)  Wellesleyr.Wellesley,  2B1.N.S.137. 

(t)  See  Eyre  v.  Shaftesbury,  2  P.  Wms. 
110,  and  cases  cited. 

(u)  Cited  Ambl.  302,  and  n.  ibid,  from 
Scrj.  HiU's  MS. 


^315;  3  P. 

Wms. 

%\.  303. 
piil,  1766. 

,  63 ;  4  B. 
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Introduction,  if  the  guardian  himself  married  the  infant  to  another  to  its  disparage- 

^^^-^ —  ment.     And  the  Court  has  originally  exercised  a  superintendent 

jurisdiction  over  guardians  in  behalf  of  infants,  to  prevent  abuses 
either  in  their  persons  or  estates,  as  well  as  in  behalf  of  the  Crown 
and  over  inferior  lords,  who  had  formerly  a  great  interest  in  the 
wardship  of  infants.  Afterwards  indeed,  the  Court  of  Wards  being 
created,  took  the  jurisdiction  out  of  Chancery  for  a  time,  but  as  soon 
as  that  Court  was  dissolved,  the  jurisdiction  devolved  again  upon  the 
Court  (v),  and  infants  have  ever  since  been  considered  as  under  the 
immediate  care  of  Chancery.  Whenever  a  suit  is  commenced  on 
their  behalf,  and  even  without  suit,  the  Court  every  day  appoints 
guardians  on  petition,  and  the  marriage  of  an  infant  to  his  guardian 
or  any  other  without  the  consent  of  the  Court,  when  a  suit  is  de- 
pending here  on  behalf  of  the  infant  has  been  always  treated  and 
punished  as  a  contempt.'* 

It  appears  from  Cowers  Inst,  (to),  citing  Fleta,  lib.  1,  c.  13,  that 
the  abduction  or  marriage  of  infants  under  age  without  consent  of 
parents  and  guardians  was  punishable  by  fine  and  imprisonment  in 
the  Star  Chamber  while  that  Court  existed. 

Upon  a  review  of  the  authorities  previous  to  his  time,  Mr.  Har- 
grave  gives  his  opinion  {x)  that  it  is  not  easy  to  state  how  this 
jurisdiction  was  acquired  by  the  Courts  of  Chancery ;  that  the  usual 
manner  of  accounting  for  it  was  quite  unsatisfactory  (jf) ;  that  the 
saying,  that  the  Lord  Chancellor's  jurisdiction  over  idiots  and  lunatics 
is  undoubted,  furnishes  an  argument  against  his  having  any  over  in- 
fants, for  he  derives  the  former  from  a  separate  commission,  under 
the  sign  manual,  but  there  is  not  any  such  to  warrant  the  latter. 
The  writs  of  Ravishment  of  Ward,  and  de  recto  de  custodia,  prove, 
he  continues,  as  little ;  for  how  does  a  jurisdiction  to  decide  between 
contending  competitors  for  the  right  of  guardianship  prove  a  power 
of  appointing  a  guardian  when  it  happens  that  one  is  wanting.  The 
virrits  de  custode  admittendo  in  the  Register,  only  relate  to  guardians  ad 
litem.  He  further  observes,  that  the  assertion  that  the  appointment 
of  guardians  belonged  to  the  Chancellor  before  the  erection  of  the 
Court  ofWards,  remained  to  be  proved,  as  no  authority  could  be  found 
in  print  for  it;  that  the  passage  referred  to  in  Fleta,  and  in  4  Co. 
£everley*s  case,  by  no  means  warranted  the  use  made  of  them,  as  no 
mention  is  made  in  them  of  infants.  Though  the  case  of  infants,  as 
well  as  of  idiots  and  lunatics,  be  admitted  to  belong  to  the  Crown, 
yet  that  something  further  was  to  be  proved,  that  the  Chancellor  is 

(v)  He  raterated  this  ia  Smith  v.  Smith,  (x)  d.  to  Co.  Litt.  88  b. 

3  Atk.  304.  {y)  See  Gilb.  Eq.  R.  172. 

(w)  Lib.  l,tit.  10,5.  13. 
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tutionally  delegated  to  act  for  it;  that  no  wonder  iNrRonuciioN. 

(^£)  disapproved  comparing  the  jurisdiction  over -'-^ — 

over  lunatics ;    that  the  writs  relative  to  the  ap- 
oval  of  guardians,  in  the  register,  merely  relate  to 
►    an  overstrained  refinement  to  attempt  to  include 
r    the  idea  of  trusts ;  for  though  it  be  a  trust  in 
it  is  not  in  the  technical  sense ;  for  in  the  latter 
a  Implied  to  property,  and  particularly  real  property, 
on.     He  states  his  purpose  to  be,  not  to  contro- 
t:lie  jurisdiction,  but  merely  to  shew,  that  it  was 
^i^rs  of  an  ancient  date,  and,  that  though  now  un- 
s  to  have  been  at  first  an  usurpation.     He  states 
t    confirmed  by  the  fact  communicated  from  the 
"t  1:1  at  the  first  instance  of  a  guardian,  appointed  by 
ill,  was,  as  above  noticed,  in  the  case  of  Ilampdeiiy 
ce  unquestionable,  and  properly  so  stated  to  be 
^'eynham  (6),   before  the  House  of  Lords  in  1724. 
"writer  (c)  has  observed,  that  the  objections  of 
ther  to  the  insufficiency  of  the  arguments  used 
jurisdiction,  than  on  positive  fact  or  reasoning 
m   the  statement  of  Blackstone  {(l\  it  might  be 
risdiction  of  the  Court  of  Wards  and   Liveries 
fants  in  general,  whereas  the  statute  by  which  it 
^ssly  confines  the  jurisdiction   to  wards  of  the 
^  it  would  follow,  that  the  general  snperintendance 
1  ufants,  as  pater  patrue,  if  it  existed  at  Common 
-ted  by  the  statute,  except  in  those  cases  to  which 
^»  and  are  enumerated  in  the  statutes,  and  in  the 
Court  of  Wards  and  Liveries  {e).     He  assumes 
^,  that  in  every  civilized  state  such  superintending 
omewhere,  and  not  being  to  be  found  elsewhere, 
aind  that,  being  so  tested,  it  is  now  exercised  as 


warrant  in  th^    *=*'^^^eral  jurisdiction.     That  the  necessity  of  a  separate 

tbat  tbecus^o  ^^"^^   of  idiots  and  lunatics  is  accounted  for  by  the  fact, 

vras  not  aa^i^     ^    ^^^  ^^^^^  ^"^  lunatics,  at  least  of  such  as  held  lands, 

tUe  17* E^^  a^*^  ^"^  ^^^  Crown,  but  in  the  lord  of  the  fee.     And 

•statute,  gatv^  *.  *  ^*  9»  or  as  Lord  Coke  and  others  suppose,  an  earlier 

"t.Vie  profits  of  ^  ^t*e  Crown  the  custody  of  lunatics  and  idiots,  and 

xUe  Ctowu^  ^wK- ^   estates  of  the  latter,  and  confers  a  special  power  on 

^^l^  cannot  be  included  within  that  general  jurisdiction 

V^V"  ^^l'!^l^^**  V^*^^  ^o  X^jd  Eldon  in  Ex-  (c)  Fonblanque  on  Equity,  2,  230.  n. 

C«*)  iauft^  to    j^"^  ««.  1  18.  (d)  Comm.  3,  436,  cited  supra. 

^***^)  Ciied  ^^*     ■^"*-  °"^-  ^^  ^^'  ^*^  '""^'^  ^'^^^'  '"^  ^""^^^  l<q>ori=i-    Reeve's 


II 


't>t^. 


Hist,  oi"  English  Law,  4,  239. 
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Introduction,  conferred  long  before  on  the  Great  Seal,  and  for  the  delegation  of 

^^—^ —  this  power,  a  special  and  separate  commision  was  necessary  (/). 

He  then  refers  to  Oxendon  v.  Lord  Compton  (gr),  where  he  admits 
Lord  Loughborough  stated  that  the  stat.  17  Ed.  2,  gave  no  new  power 
to  the  Crown  (A).  He,  however,  conceives  that  Mr.  Hargrave  has 
sufficiently  answered  the  argument  drawn  from  the  Writs  of  Ravish- 
ment of  Ward  and  de  recto  de  custodia,  issuing  out  of  the  Court, 
as  they  are  returnable  in  Courts  of  Common  Law,  and  that  as  to 
guardianship  being  a  trust,  though  that  partially  may  be  true,  yet 
that  it  does  not  go  to  the  point  of  the  general  and  exclusive  super- 
intendance  of  the  Court ;  if  it  did  so,  every  Court  of  Equity  would 
have  a  concurrent  jurisdiction ;  but  it  is  a  question,  if  the  Court  of 
Exchequer  has,  as  there  is  no  authority  in  point,  although  it  may 
appoint  a  guardian  ad  Htem,  a  power  incident  to  every  Court,  and 
provide  for  the  security  and  protection  of  the  infant  when  brought 
before  it  judicially.  But  whether  it  can  appoint  a  guardian  to  an 
infant,  for  general  purposes,  where  none  is  appointed ;  or  whether 
it  can  in  an  equal  extent,  exercise  that  protective  power  which 
watches  over  the  interests  of  infants  in  the  Court  of  Chancery,  is  a 
point  nowhere  solemnly  determined,  and  which,  with  reference  to 
the  fiction  upon  which  the  equitable  jurisdiction  of  the  Court  of 
Exchequer  is  founded,  he  thought  at  least  doubtful  ($).  That 
the  jurisdiction  flows  from  the  general  authority  of  the  Court,  he 
thought  further  evidenced  from  the  concurrent  jurisdiction  of  the 
Master  of  the  Rolls,  and  appellate  of  the  House  of  Lords,  neither  of 
which  have  any  jurisdiction  as  to  lunatics  (j).  And  he  submits,  that 
the  general  superintendance  and  protective  jurisdiction  of  the  Court, 
in  the  case  of  infants,  is  a  delegation  of  the  duty  of  the  Crown ;  that 
its  jurisdiction  was  not  even  suspended  by  the  statutes  of  Henry  8, 
erecting  the  Courts  of  Wards  and  Liveries ;  that  the  case  of  idiots 
and  lunatics  is  distinguishable, — ^the  jurisdiction  exercised  in 
Chancery  as  to  the  former  of  these  being  the  grant  of  an  interest, 
and  as  to  the  latter  the  delegation  of  a  power  conferred  by  Parlia- 
ment. 

In  De  Mannemlle  v.  De  Manneville  (A?),  Lord  Eldon  said,  that 
the  principle,  as  last  above  stated,  was  very  correctly  laid  down,  and 
he  approved  of  Lord  Hardwicke  s  doctrine  to  the  like  eflect  (/). 


(/)  See  Sherwood  v.  Sauaderson,  19 
Ves.  280,  per  Lord  Eldon. 

(g)  2  Ves.  jun.  71. 

(h)  This  is  also  distinctly  laid  down  by 
Lord  Coke  in  Beverley's  case,  4  Co.  127, 
and  by  Apsley,  Ch.  Lord  C.  .1.  De  Grey 
and  liaron  Smythe,  in  £x  parte  Grimntone, 
Ambi.  706.  Hut  Lord  Redesdale,  in  Ly- 
saght  V.  Kayse,  2  Sch.  &  Lef.  153,  was 
very  desirous  of  confining  himself  to  the 


authority  of  the  Court  from  the  sign  manual. 
So  in  2  Sch.  &  Lef.  435. 

^i)  Itisapprehend«dthe57Geo.  3,  c.  18, 
which  enabled  the  chief  baron  or  one  other 
judge  to  do  what  the  whole  Court  did  be- 
fore, makes  no  difference  as  to  this  point. 

{J)  1  he  same  observation  applies  to  the 
Vice  Chancellor.  Shelford  on  Lunatics,  18. 

(k)  10  Ves.  63. 

(0  Amb.  301. 


OF   THE   COURTS  OP  CHANCERY  OVER  INFANTS.  V 

In  WeUesley  ▼.  Beaufort  (m),  he  again  took  occasion  to  allude  to  Imtroduction. 

the  snbjecty  and  after  mentioning  and  approving  the  fact  that  the  * 

jurisdiction  had  not  been  doubted  at  the  bar,  he  proceeded  to  say 
that,  notwithstanding  all  the  doubts  on  the  origin  of  it,  it  would  be 
found  absolutely  necessary  that  such  a  jurisdiction  should  exist; 
that  it  had  been  questioned  (n)  whether  this  jurisdiction  was  given 
to  the  Court  upon  the  destruction  of  the  Court  of  Wards  (which, 
however,  he  thought  impossible  to  be  the  case  on  account  of  the 
nature  of  the  jurisdiction),  or  whether  it  was  to  be  referred  to  cir- 
cniostances  and  principles  of  a  different  nature,  more  especially 
whether   it  belonged  to  the  King  as  parens  patria,  having  the 
care  of  those  who  are  not  able  to  take  care  of  themselves,  and 
vas  founded  on  the  absolute  necessity  that  the  law  should  place 
somewhere  the  care  of  individuals  who  cannot  take  care  of  them«- 
selves.     In  answer  to  an  observation  that  the  Court  never  exer- 
cised that  jurisdiction  unless  where  there  was  property  belonging 
to  the   infant,   he  remarks  that  that  question    had  hardly  been 
sufficiently  attended  to ;  but  that  the  reason  that  the  Court  did  not 
act  in  such  a  case  as  that,  was  not  from  any  want  of  jurisdiction,  but 
Ctom  a  want  of  means  to  exercise  it,  which  it  had  not,  unless  it  has 
property  to  act  upon,  and  because  it  cannot  take  upon  itself  the 
naintcoance  of  all  the  children  in  the  kingdom.     Lord  Redesdale, 
ID  the  House  of  Lords,  in  affirming  Lord  £ldon*s  judgment  in  this 
cue  on  appeal  (o)  after  pointedly  laying  down  that  the  guardianship 
of  the  father  was  a  trust  of  all  trusts  the  most  sacred,  and  that  that 
mider  the  statute  was  a  delegated  trust,  and,  therefore,  amenable  to 
die  jurisdiction  of  the  Court  on  that  ground,  proceeds  thus : — **  We 
find  that  for  one  hundred  and  fifty  years  the  Court  of  Chancery  has 
assomed  an  authority  with  respect  to  the  care  of  infants,  for  this 
reason,  that  generally  speaking,  as  long  as  the  feudal  tenures  remained, 
in&nts  who  had  lost  their  parents  were  under  the  protection  of  the 
law  as  it  then  existed.     When  that  was  at  an  end  it  was  thought  fit, 
by  a  particular  statute,  to  enable  the  father  to  make  an  appointment 
of  a  ffuardian  for  his  children.     If  he  make  an  improper  election,  if 
the  person  he  has  so  selected  misconduct  himself,  it  is  perfectly  clear 
a  power   has  been  assumed  to  control  that  conduct.'*     He  then 
observes,  that  every  Chancellor  has  placed  the  jurisdiction  in  this, 
diat  it  is  a  right  which  devolves  to  the  Crown  as  parens  patruB,  and 
that  it  is  the  duty  of  the  Crown  to  see  that  the  child  is  properly  taken 
care  of;  that  the  powers  of  the  Crown  are  exercised  by  responsible 

i m)  St*  9s  to  this  Aupn.,  ^nd  the  diciB  oi  that   guurdianship    U  a   inist,  per   Lords 

LiMd  ib^wkke.  in  Smith  v.  Smith.  3  Atk.  Hardwicke  and  Macclesfield,  Ambl.  146; 

iw      HOI  ;  Turner    1  Atk.  616.     Roach  1  P.  Wms.  703  ;  2  P.  Wms.  106.     Lord 

rS  J!?2  Vri^  159.  King  E,  parte  Hopkins,  3  P.  Wms.  163. 


10  OF   THE   ORIGIN   OF  THE  JURISDICTION 

iNTBODPcnoN.  ministers,  and  that  this  jurisdiction  must  be  taken  to  be  rightly  and 
— ^— ^ —  unquestionably  assumed  for  one  hundred  and  fifty  years  by  the 
Chancellors.  After  stating  that  Lord  Somers  had  likened  the  juris- 
diction  over  infants  to  the  care  which  the  Court  took  of  lunatics,  but 
without  adopting  the  analogy,  he  proceeded  to  say  that  there  could 
not  be  a  stronger  proof  that  the  jurisdiction  over  infants  was  reserved 
to  the  Crown,  than  the  right  of  the  city  of  London  to  the  care  of 
orphans,  which  could  only  have  been  founded  on  a  usage  founded 
on  a  grant  from  the  Crown.  He,  therefore,  concludes  that  the  law 
has  reserved  to  the  Crown  the  prerogative  for  the  protection  of 
inftmts,  to  be  executed  in  such  manner  as  the  constitution  requires  it 
to  exercise  all  its  prerogatives.  In  answer  to  the  objection,  that 
there  was  nothing  from  which  the  jurisdiction  could  be  inferred  as 
belonging  to  the  Court,  except  the  dicta  in  books,  and  the  exercise 
of  it  for  one  hundred  and  fifty  years,  he  observes,  that  there  are  very 
many  jurisdictions  in  Great  Britain,  the  origin  of  which  cannot  be 
ascertained;  but  that  nobody,  therefore,  doubted  them;  and  that 
those  instances  proved  that  all  powers  in  the  administration  of  justice, 
which  are  necessary  in  themselves,  are  vested  in  the  Crown,  to  be 
exercised  by  those  ministers  of  the  Crown  to  whom  the  jurisdiction 
has  been  usually  delegated.  That  it  would  be  a  most  extraordinary 
decision  that  the  jurisdiction  could  not  be  considered  as  existing  until 
that  House,  as  a  superior  Court,  had  decided  upon  it ;  that  it  must 
previously  exist  from  the  supposition  of  the  general  administration  of 
justice,  before  the  Court  could  entertain  any  judgment  upon  it.  That 
it  might  be  said,  that  if  the  Court  of  Chancery  exercised  the  jurisdic- 
tion where  it  had  none,  this  Court  might  pronounce  that  it  had  no 
jurisdiction ;  "  but,"  he  continued,  "  this  Court  cannot  pronounce 
that  it  has  jurisdiction,  but  because  it  has  previously  the  jurisdiction  :*' 
That  if  it  were  necessary  to  go  back  into  times  long  past,  to  examine 
the  ground  upon  which  every  law  is  administered  in  this  country 
before  it  could  be  considered  as  legally  administered,  we  should  be 
involved  in  great  difficulties ;  that  what  has  been  the  practice  for  a 
great  number  of  years  has  been  held  in  all  countries  to  be  a  ground 
for  supposing  it  was  rightly  done,  on  the  supposition  that  if  it  had 
been  wrongfully  done,  it  would  not  have  been  permitted  to  have  been 
continued* 

Upon  the  whole,  the  result  of  the  authorities  and  cases  may  be 
summed  up  thus : — 

That  there  exists  a  supreme  and  prerogative  jurisdiction  in  the 
Crown  over  the  persons  and  property  of  infants  for  their  benefit. 

That  this  general  jurisdiction,  which  is  similar  to,  but  not;  identical 
with  that  which  it  possesses  over  idiots  and  lunatics,  results  as  well 
from  the  fact  of  the  Crown  being  parens  patri€e,  and  f^ound  to 
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section  of  all  its  subjects,  as  from  the  necessity  of  l'^"^^;'^'^''- 

should  be  some  such  authority  lodged  somewhere ■ 

3^  who  cannot  take  care  of  themselves. 
ful  whether  this  jurisdiction  in  its  present  character 
ever  assumed  by  th^  Crown  before  the  erection  of 
ds,  or  the  abolition  of  the  Star  Chamber,  there 
be  found  of  its  exercise  previously.  And  that, 
presumed  that  the  previous  jurisdiction  of  the 
,  proceeded  rather  on  feudal  than  on  general 
i^hte  of  the  Crown,  as  superior  lord,  than  on  any 

lEquity. 

a  St  previously  to  the  period  above  named,  the 

t  of  Wards  did  not  aflFect  it,  as  being  confined  to 

t:lie  jurisdiction  ;  but  that  if  it  did  not  so  exist, 

sumption  does  not  impeach  its  validity. 

as  delegated  the  whole  of  this  authority  to  the 

€)nly,  and  not  to  the  Common  Law  Courts,  and 

^he  Court  of  Exchequer ;  but  it  does  not  appear 

delegation  was  brought  about,  nor  why  it  was 

llor  rather  than  to  the  Courts  of  Common  Law, 

^ts  de  recto  de  custodid^  and  the  Ravishment  of 

e,  nor  the  precise  time  when  it  took  place  ;  but 

concluded  that  the  exercise  of  the  jurisdiction  is 

l}ut  at  least  posterior  to  the  abolition  of  the  Courts 

es. 

y  of  the  Court  over  infiuits  is  not  to  be  compared 

^er  idiots  and  lunatics,  the  difference  being,  that 

the  Crown  only  makes  a  special  and  limited 

^hts  under  the  statutes,  which,  however,  were 

ommon  Law,  whereas,  in  the  former  instance,  the 

Tved  and  complete  {p). 

jurisdiction  is  not  strictly  a  consequence  of  the 

Court  over  trusts,  that  merely  concerning  the 

1>roperty,  while   thiSf  now   under   consideration, 

^be  persons   of  its  suitors ;   which,  moreover,  is 

fact  that  the  Court  of  Exchequer  ( q)  has  no  such 

otwithstanding  such  distinction,  it  appears  that  in 

particularly  in  the  superintendence  which  the 

ver  guardians,  it  proceeds  upon  the  notion  that 

^xust,  to  the  due  execution  of  which  the  Court  will 


^rV 


M»J»»  W  Ves.  J22. 

P*««i  through  the 
cijon  of  the  Court  of 


Exchequer  has  been  abolished. 

(r)  Lord  Redcsdale's  judgment  in  \lel- 
lesley  v.  Wellcaley,  2  Bl.  N.  S.  129. 


12  OP  THE  ORIGIN  OF  THE  JURISDICTIOK,   &C. 

iNTBODucnoii.     That  the  fact  which  seems  agreed  upon,  that  the  Court  never 

^^'  ^' .  _  exercises  its  jurisdiction  except   where   there   is  property,  is  no 

argument  against  its  existence  or  generality,  but  is  to  be  accounted 

for  solely  on  the  ground  of  there  being  otherwise  a  want  of  means  for 

so  exercising  it  effectually  and  usefully  (#)• 

Besides  the  jurisdiction  over  infants  thus  belon^^ng  to  the  Courts 
of  Chancery  by  the  Common  Law,  other  powers  have  been  specially 
entrusted  to  them  by  statute  respecting  in£mt  trustees  and  mortgagees, 
as  will  appear  in  the  sequel. 

(#)  See  Wright  v.  Ntylor,  5  Bfad.  77. 


«i 


13 


AFTER  II. 


Who  are  hfantt  to  at  to  be  within  the  Jurisdiction  of  the  Court. 

In  the  eve  of  the  Court  of  Chancery,  as  of  the  common  law,  all  Inthodvctiom. 

persona  are  esteemed  infants  until  they  have  attained  the  age  of '• — • — 

twenty-one  years  (a).  B\i^  tliey  attain  that  age  on  the  first  moment 
of  the  day  next  preceding  that  of  their  birth ;  as  if  a  child  be  bom 
February  16,  this  child  will  be  of  age  any  part  of  the  15th  day  of 
February,  twenty-one  years  after;  for  the  law  makes  no  fractions  of 
a  day,  and  upon  the  last  instant  of  that  day  he  would  have  completed 
twenty-one  years  (6). 

Neither  law  nor  equity  know  any  difference  between  an  infant  of 
sixteen  or  seventeen  and  one  turned  of  twenty,  there  being  a  precise 
titEe  fixed  for  their  coming  of  age,  and  the  latter  may  be  equally  re- 
ii^ed  with  the  former,  for  till  he  arrives  at  twenty-one  he  is,  in  con- 
sderation  of  the  Court,  an  infant  (c).  All  Courts  must  look  upon  a 
jWd  of  nineteen  as  a  child  of  five  years  of  age,  and  you  are,  by  the 
^w  concluded  from  saying  he  is  more  capable  at  one  period  than 

the  tre  1  ^  .  ^^'^^'^  respect  to  personal  and  moveable  property, 
cordinglth^'f  ^"^  ^^  *^  jurists  is,  that  if  a  person  be  of  full  age,  ac 
everywhere  (  ^^^^^''^^^"'^ try  where  he  is  domiciled,  he  is  of  age 
P^rty,  the  le  I  '  ^  ^ith  respect  to  real  or  immoveable  pro- 
cile(/).  W'fk  *  ^^  **^  governs  where  at  variance  with  the  domi- 
inall 


cases 


espect  to  contracts  the  lex  loci  contractus  governs 


It  was  for  ^  ,^ 


^»  mire  sa  f^  ^^^  *'™®  ^  matter  of  dispute  how  far  a  child 
^^  °^  Cbanc  ^  ^^  ^°  infant  in  being  in  the  eye  of  the  Common 
^^^s  and  distin''-  ^^^     '^.  ^^^*    ^®  suflicient  to  state  that  all  the 

'Js  which    denied  it  existence  in  the  view  of 


ncy. 


'  **;  S.  p   ."  'Mod. 281 :  S  P   -      " 


'^  ^  '^^  702;*'^'^c^e,  2  Atk.  34. 


ve 


(«)  Burge  Comm.  1.  119,  eUseq.  ;  Story's 
Conf.  Laws.  54. 

(/)  Ibid.  125.  Rudingi;.  Smith,2Hag. 
Cons.  R.  391. 

ig)  Burge  ibid.  Mole  v.  Roberts,  3  Esp. 
163.     Ex  parte  Otto  Lewis,  1  Ves.  298. 

(A)  See  Nurse  t?.  Ycrworth,  3  Sw.  617. 
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WHO    ARE   INFANTS   SO    AS   TO   BE   WITHIN 


iNmoDucnoN.  the  Courts  are  now  completely  overruled  (t),  and  that  it  is  now 

' — - —  undisputed  law,  that  for  all  purposes,  either  of  benefit  or  detriment, 

except  that  of  a  descent  at  common  law  (^),  a  child  en  ventre  sa 
mere  is  considered  as  actually  born,  contingently,  of  course,  upon 
the  event  of  its  subsequent  birth  alive  (/)• 

In  Nurse  v.  Yerworth  (iw),  decided  in  1674,  a  distinction  was 
drawn  between  a  mother  being  grossement  enceinte^  and  privement 
enceinte.  This  was  alluded  to  by  the  Vice  Chancellor  in  Trower  v. 
Butts  (ti),  which  was  the  case  of  a  bequest  in  favour  of  "  all  the 
children  of  my  nephew,  born  in  my  lifetime,"  and  adverting  to  the 
fact,  that  although  in  the  early  stages  of  conception  the  child  can 
hardly  be  said  to  be  living,  yet  that  made  no  difference,  for  he  was 
equally  within  the  reason  and  motive  of  the  gift. 

An  infant  en  ventre  may  exhibit  a  bill  to  stay  waste  and  have  an 
injunction  and  guardian  (o).  His  mother  may  justify  detaining 
writings  on  his  behalf;  he  may  be  vouched  in  a  recovery  (p).  He  is 
also  capable  of  taking  by  devise  in  any  manner  (q).  He  is  entitled 
to  rents  and  profits  accrued  before  his  birth  (r). 

There  is,  however,  a  single  instance  in  which  a  child  en  ventre  is 
not,  by  the  Court  of  Chancery,  regarded  in  precisely  the  same  light 
as  a  child  born,  which  is,  that  he  will  not  be  allowed  interest  on  a 
legacy,  as  other  children,  from  his  father's  death,  but  only  from  his 
birth,  and  that  although  it  was  by  the  will  expressly  directed  to  be 
computed  from  the  day  of  the  father's  death  (s). 

With  respect  to  illegitimate  children,  it  may  be  laid  down  as  a 
general  rule,  that,  whilst  infants,  they  are  entitled  to  the  same  care 
and  protection,  and  are  subject  to  the  same  control  by  the  Court  as 
other  infants,  both  as  to  their  persons  and  property.  Thus  the 
Court  will  appoint  guardians  to  an  illegitimate  child  (/),  and  will 
administer  his  estate  as  that  of  any  other  infant  (u). 

But  here  an  important  distinction  must  be  observed.  Courts  of 
Equity  adopt  the  rule,  that  a  bastard  is  nulliusJUius^  and  they  do  not 
acknowledge  the  relation  of  natural  child  (x).     Hence  they  refuse 


(i)  Millar  v.  Turner,  I  Vett.  85.  Attor- 
ney General  v.  Crispin,  1  Br.  386.  Doe 
V.  Clarke,  2  H.  Bl.  399.  Clarke  v,  Blake, 
3  B.  C.  C.  320 ;  2  Ves.  J.  673.  Black- 
burnev.  Staples,  2  V.&B.  369.  Northeyv. 
Strange,  1  P.  Wms.  246.  341.  486 ;  2  P. 
Wms.  446  ;  2  Atk.  117  ;  3  Atk,  303 ;  Bar- 
nard.  272 ;  1  S.  &  S.  181  ;  4  Ves.  324. 

(k)  Thellnsson  v.  Woodford.  11  Vee. 
140. 

(0  Bac.  Ab.  Inf.  C.  N.  BuideU  o. 
Hopgood,  1  P.  Wms.  486.  Tbelluson  o. 
Woodford,  4  Ves.  334. 

(m)  3  S#ranst.  620 

(n)  I  S  &  S.  183. 

(o)  Lttttreirs  cas^  Hale  v.  Hale,  Prec. 


Ch.  60 ;  2  Vern.    710. 

(p)  1  Inst.  490 ;  2  Vern.  710 ;  4  Ves. 
321. 

(q)  See  all  the  cases  cited,  post;  2 
Freem.  42. 

(r)  Bamet  v.  Basset,  3  Atk.  303. 

(«)  Rawlins  v.  Rawlins,  2  Cox,  425. 

0)  Chatteris  r.  Young,  1  J.  &  W.  106. 
Peckham  v.  Peckham,  2  Cox.  46.  Ward 
V.  St  Paul,  2  B.  C.  C.  583.  Wallis  v. 
Campbell,  3  Ves.  517. 

(u)  Ibid. 

(«)  Cartwright  v.  Vawdry,  5  Ves.  530, 
Per  Lord  Thurlow,  Grace  v.  Lord  Salis- 
bury, 1  B.  C.  C.  426.  Ex  parte  Pye,  18 
Vei.  147. 
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protection,  and  will  not  attempt  to  exercise  that  Introduction. 

illegitimate  infants,  when  demanded  solely  by — ' — 

the  offspring  of  a  certain  particular  individual 

slIs.     Thus  it  will  be  found  that  a  bequest  or 

-    of  future  natural  children  of  a  party  is  wholly 

cran  bastards  in  general  take  under  the  descrip- 

F*  A.,"  whether  A.  be  man  or  woman,  married  or 

children  "  whether  the  donor  be  married  or 

in  existence  at  the  date  of  the  will  or  instru- 

from  which  it  is  to  speak,  unless  it  appear  by 

they  were  intended  on  the  face  of  the  will  (for 

not  admissible  to  prove  they  were  so),  or  have 

n  of  being  such  children,  without  which  repu- 

Hy  excluded,  and  consequently  no  illegitimate 

take  by  such  description  (2).     However,  as 

l>tained  the  reputation  of  being  the  offspring  of  a 

take  by  that  description,  if  fully  and  certainly 


oth  legitimate  and  illegitimate  children,  at  the 
by  the  will  or  other  instrument,  the  case  is, 
against  the  illegitimate  (6),  and  they  will  be 


e  same  where  the  children  or  issue  are  de- 
lament  as  the  offspring  of  a  particular  father  and 

merous  cases  where  they  have  been  permitted 
necessarily  intended  by  the  testator,  but  this 
onstruction  is  foreign  to  this  subject, 
child  may  take  by  particular  description  before 

instances,  also  in  which  the  Court  will  recog- 
©f  illegitimate  children  who  have  acquired  the 
»  or  after  the  reputed  father  has  placed  himself  in 


r. 


^'I^evon.  IP.Wms. 

Cro.    Eliz.  509; 

.        ^V       ^    V-*  ^^  ;  Noy.  35.  Wil. 

;5   iLu^.  3^5.     M^^-^J^*  Mortimer  r.  West, 

K  r- ebel  «^' ^,^^Xoi^  ^^^'    Birch,  9  Vw.  358. 
<iordoi^.   'J^*^.     V^-:^^    ^-  630.     Gordon  r. 

^'-^'^r'    T  Hargr.  n.  to  Co. 

^^  s>  Co.  Lau  ;i  Yi  ^ 

^,oaA  ^^Vtns,  ^c^-         ^leiham  v,  Duke  of 
^'^^^^^^AT     .     »  J^'igram'8  Evidence, 

Al>^vie9,  6   Ves,  43. 

^825,    before   Lord 

"*•       Harris  v.  Lloyd, 


T> 


'^  W?:^^-   ^ou:^-  «.Wesl,3Russ. 

»    *    V     ».  u    Aon      n;ii 


V.  &  B.  460.     Gill 


».  Shelly,  2   Ru8S.  &  M.  341.     Per  Lord 
Macclesfield,  1  P.  Wms.  529. 

(a)  Blodwell  w.  Edwards,  2  Roll.  Ab. 
43.     Foster  v.  Pigot,  1  Young,  354. 

(b)  Kenebel  v.  Scrafton,  2  E.  530. 
Grave  ».  Saliabury.  1  B.  C.  C.  425.  Cart- 
Wright  t>.  Vaudry,  6  Ves.  530.  Harris  v, 
Stewart,  1  V.  &  B.  434.  Swaine  v,  Ken- 
nerley,  1  V.  &  B.  469.  Hart.  v.  Durand, 
3  Anst,  684.  But  see  Gill  v.  Shelly,  2  R. 
&  M.  340,     Foster  v.  Pigot,  I  Young,  354. 

(c)  Earle  v.  Wilson,  17  Ves.  628.  Per 
Lord  Eldon,  Wilkinson  ©.Adam.  1  V.  &  B. 
466.  Metharau.Dukeof  Devon,l  P.Wms. 
529.     Arnold  v.  Preston,  18  Ves.  287, 

(d)  Dawson  0.  Dawwn,  6  Mad.  292. 
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Introduction,  toco  parentis.     Thus  an  additional  allowance  has  been  made  for  the 

/^         TT 

—  '  —  maintenance  of  the  four  illegitimate  children  of  a  lunatic  {e).  So  in 
Bradshaw  v.  Bradshato  (/),  the  allowance  of  maintenance  for  an 
infant  was  increased  in  consideration  of  an  illegitimate  brother 
born  of  the  same  father  and  mother,  unprovided  for,  he  having 
lived  with  and  been  reputed  as  the  child  of  the  father.  So  the 
nomination  of  a  guardian  by  will  of  a  reputed  father  is,  as  we  shall 
see,  adopted  in  general  by  the  Court  {g).  And  a  father  owning  a 
reputed  natural  child,  it  will  be  given  up  to  him  rather  than  another 
guardian  (A).  So  a  voluntary  provision  in  trust  for  natural  children 
will  be  holden  good  against  the  father's  representative  ($) . 

On  the  other  hand  we  shall  find  that  the  Court  will  not  give 
maintenance  out  of  a  legacy  to  a  natural  child,  as  it  will  to  one  bom 
in  wedlock  (A).  Nor  supply  the  surrender  of  a  copyhold  in  his 
favour  (Q.  Nor  a  defective  execution  of  a  power  against  persons 
claiming  under  a  subsequent  valid  execution  of  it  (m).  Nor  in 
general  is  the  presumption  of  satisfaction  of  a  legacy  by  a  portion 
by  a  parent,  or  other  party  in  loco  parentis^  applied  to  an  illegitimate 
child,  if  nothing  exist  on  the  face  of  the  will,  or  in  the  nature  of 
the  legacy,  to  indicate  that  the  payment  was  intended  as  a  satis- 
faction {n). 

We  shall  hereafter  find,  that  in  general  the  guardianship  of  a 
female  infant  is  for  most  purposes  determined  by  her  marriage. 
So  afler  a  marriage,  a  female  infant  cannot  in  general  be  made  a 
ward  of  Court  for  any  purpose,  except  to  compel  a  reasonable 
settlement  of  her  property  as  against  the  husband,  such  property 
being  before  that  event,  or  subsequently  before  the  husband  can 
lay  hands  upon  it,  placed  within  the  control  of  the  Court.  The 
reason  of  this  is,  that  by  law  the  husband  is  entitled  to  the  posses- 
sion and  custody  of  the  person  of  his  wife,  and  she  is  become  one 
person  with  him. 

It  may  here  be  further  observed,  that  the  domicile  of  an  infant  is 
usually  the  place  of  his  birth,  if  it  be  then  the  domicile  of  his 
parents.  But,  if  these  parents  are  then  on  a  visit  or  on  a  journey, 
the  house  of  the  parents,  at  least  if  it  be  in  the  same  country,  will 


(0)  Ex  parte  Haycock,  5  Run.  154,  and 
the  cases  there  cited ;  Re  Joddxell,  1828, 
Shelf.  LuD.  161. 

(/)  1  Jac.  &  W.  647. 

(g)  Charterifl  v.  Young,  1  Jac.  &  W. 
106,  &c. 

(K)  Old  V.  Blackett,  9  Mod.  116. 

(t)  Williamson  v.  Codrington,  1 
616. 

(fc)  Perry  i>.   Whitehead,  6  Ves. 
Lowndes  o.  Lowndes,  15  Ves.  301. 

(0  Crickett  v.  Dolby,  3  Ves.  12.    Fur- 


Ves. 


546. 


saker  v.  Robinson,  Prec  Ch.  475;  Gilb. 
139. 

(m)  Bramhall  v.  Hall,  2  Eden.  220; 
Amb.  467. 

(n)  Grave  v,  Salisbury.  1  B.  C  C.  425. 
Smith  f>.  Strong,  4  B.  C.  C.  493.  Ex  parte 
Dubost,  18  Ves.  140.  Wetherby  v,  Dixon, 
19  Ves.  411,  and  see  Coop.  270.  But  see 
the  cases  cited  in  Wetherby  v.  Dixon,  and 
Debeze  v.  Mann,  2  B.  C.  C.  165.  518 ;  1 
Cox.  346. 
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^^f,  follow  tbe 
^.,  their  «w»^" 


parents 


of  *'^'v!to  foil 

infan* 

that 


I  e    of  his  nativity ;  if  he  be  an  illegitimate  child  Introduction. 
i  c^ile  of  his  mother.     The  domicile  of  birth  of      ^"-  "- 
^hey  have  obtained  a  new  domicile,  and  they 
^  proprio  marte  of  changing  their  domicile 
and,  therefore,  they  will  retain  the  domicile 
«  parents  change  their  domicile,  that  of  the 
it ;  if  the  fether  dies,  his  last  domicile  is 
n  (o). 


Conf.  U  44  ;   Barge  Coram.  1,  32. 
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CHAPTER  III. 

Of  the  mode  in  which  the  Court  mil  inform  itself  of  the  existence  of 
Infancy  y  and  judge  of  the  age  of  Infants  or  their  legitimacy. 

iMTRODucnoN.      At  commoii  law  the  mode  of  trial  and  ascertaining  of  infancy  is 

E^liH: by  inspection  of  the  Court  or  by  jury.     By  the  latter  mode  only 

when  he  is  of  age  at  the  time  of  the  plea  (a). 

In  Chancery  where  the  fact  of  the  infant's  being  under  age  and 
not  his  particular  age  is  to  be  ascertained^  inspection  is  a  mode 
which  may  be  adopted  in  summary  proceedings^  the  infant  being 
brought  into  Court  by  the  messenger  or  serjeant.  As  in  the  case  of 
clandestine  marriages  of  wards  (6). 

But  whenever  the  question  is  doubtful,  or  ulterior  proceedings  are 
to  be  taken,  or  it  is  needful  to  ascertain  the  exact  age,  the  Court 
issues  its  order  for  a  reference  to  the  Master  unless  the  fact  be 
admitted.  Thus,  in  Dinely  v.  Foot  (c),  the  age  of  the  petitioner 
being  disputed,  it  was  referred  to  the  Master  to  inquire  if  he  were  of 
age  or  not,  and  notice  was  to  be  given  to  the  parties  to  attend  and 
contest  the  matter. 

So  where  there  is  any  question  as  to  maintenance  or  the  amount 
of  it,  for  the  determining  of  which  the  age  must  be  ascertained,  it  is 
always  done  by  a  reference  to  the  Master  {d).  In  some  cases  under 
particular  circumstances,  a  reference  to  the  Master  is  dispensed  with, 
in  which  case  the  matter  is  disposed  of  by  affidavit  in  Court,  {e) 

With  respect  to  coming  of  age,  if  the  fact  be  doubtful,  it  is  appre- 
hended a  reference  to  the  Master  will  always  be  made  as  in  other 
cases.  If  a  ward  of  Court,  or  former  proceedings  have  been  taken, 
as  his  age  will  be  of  record,  no  reference  can  be  required,  but  any 
order  may  be  obtained  on  affidavit  in  Court. 

The  Court  informs  itself  of  the  legitimacy  of  infants  if  disputed, 
either  by  reference  to  the  Master,  upon  whose  report,  if  satisfied 
therewith  it  will  act ;  or  if  the  matter  be  doubtful,  and  in  all  cases 
where  the  opposing  parties  require  it,  the  Court  will  direct  an  issue 
to  be  tried  at  law  (/)• 

(a)  Bac.  Ab.  Inf.  D.  maintenftnce,  marriage,  and  ffoardiaiuhip, 

(6)  Millet «.  Rowse,  7  Vet.  419.  pauim. 

(e)  Dick.  401.  (0)  See  the   cases  specified  under  the 

(d)  See  the  order  in  Wellesley  v.  Beau-  above  head*,  jioir. 
fort,  2  Ruas.  28;  and  the  cases  post,  as  lo  (/)  Forbes  «.  Taylor,  1  Vas.  J.  98. 
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CHAPTER  IV. 

0/  the  Extent  and  Nature  of  the  Jurisdiction  in  respect  of  Infants. 

It  has  been  already  observed,  that  the  three  Courts  of  Equity  Introductioj*. 

(with  the  exception  of  the    Court  of  Exchequer),   possess   in  all — - — 

respects  a  concurrent  jurisdiction  in  all  questions  relating  to  infancy. 
It  is,  however,  further  to  be  observed,  that  the  appellate  jurisdiction 
from  the  two  inferior  Courts,  is  vested  in  the  Lord  Chancellor,  and 
from  hina  in  the  House  of  Lords,  in  exactly  the  same  mode  as  in 
other  equitable  questions.  But  there  seems  to  be  no  instance  of 
original  proceedings  in  sucli  like  matters  being  commenced  in  the 
House  of  Lords. 

The  Court  of  Exchequer  also,  though  having  no  peculiar  juris- 
aiction  over  infants,  yet  when  a  cause  is  instituted  respecting  their 
property,  has  the  same  powers  as  other  Courts. 

This  authority  extends  hoth  to  the  control  as  well  as  the  pro- 
t:ction  of  infants  (a),  and  this  control  and  protection  extends  both 
to  their  PERSONS  and  to  their  property  (6).  But  it  would  seem  it 
Dn  only  extend  to  the  person  in  respect  of  the  property  (c).  Lord 
Eldon,  in  Welkshy  y.  Beaufort  (d),  adverting  to  the  observation, 
that  "  the  Court  had  not  exercised  its  jurisdiction,  unless  where 
there  was  property  belonging  to  the  infant  to  be  taken  care  of  in  this 
Court,"  says,  whether  that  be  an  accurate  view  of  the  law  or 
not;  whether  it  fc^  founded  on  what  Lord  Hardwicke  says  (e), 
that  there  must  be   ^  ^^^^  depending  relative  to  the  infant  or  his 

r  to^do  wkh  res     ^^^^e^'  *e  1^"^^  ^^^^«  ""^^^^^  ^^  "^^^^  ^^^  ^''''!^ 
^^  ^-^    °    t  of  a^^^^^  ^  ^^^  maintenance  of  infants),  or  whether  it 

question  to  nrh-    ^» '"  ^"^^^^  '°  exercise  this  jurisdiction,  that  is  a 
criven-      If  any         *  perhaps,  sufficient  consideration  has  not  been 

^^^  will  turn  his  mind  attentively  to  the  subject,  he 

(a)  Tremain'a 


fe«     bb.pW  •.   ^^ttit,,,.  Eler.,  Dick. 
hen-,  •.W»te«w-*<><»^ynbrook,  ib.  647. 


Mtwporlv.  M«k(^ 


wj^rth,  Barnard.  143. 
^^fik.  166,  where  the 


infant,  (a  ward)  wrote  to  the  Lord  Chan- 
cellor for  protection. 

(6)  See  Reports,  poiitm. 

(c)  Ambl.  303.  Wright  v.  Naylor,  5 
Mod.  77. 

(</)  2  Rus!>.  20. 

(e)  Amb.  303. 
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Introduction,  must  sec  that  this  Court  has  not  the  means  of  acting,  except  where 

— - —  it  has  property  to  act  upon.     It  is  not,  however,  from  any  want  of 

jurisdiction  that  it  does  not  act,  but  from  a  want  of  means  to  exer- 
cise its  jurisdiction,  because  it  cannot  take  upon  itself  the  mainte- 
nance of  all  the  children  in  the  kingdom*  It  can  exercise  this 
.  jurisdiction  usefully  and  practically,  only  where  it  has  the  means  of 
doing  so,  that  is  to  say,  by  its  having  the  means  of  applying  property 
for  the  use  and  maintenance  of  the  infants.**  In  the  same  case  on 
appeal  before  the  House  of  Lords  (&),  Lord  Redesdale,  in  delivering 
his  judgment  said,  that  the  jurisdiction  extended  to  the  care  of  the 
person  as  far  as  was  necessary  for  protection  and  education ;  that  the 
care  of  the  person  to  protect  from  violence  belonged  to  the  King*s 
Bench,  but  that  the  care  of  the  person  with  respect  to  education 
belonged  to  the  Court,  and  that  in  that  case,  the  Court  might,  perhaps, 
have  exercised  the  jurisdiction  against  the  father  for  the  purpose 
of  education  independently  of  the  suit  instituted.  From  these  dicta, 
it  is  perhaps,  inferrible,  that  where  the  Court  acts  concurrently  with 
the  common  law  Courts,  as  for  instance,  on  writs  of  habeas  corpus, 
the  existence  of  property  belonging  to  the  infants  is  not  an  indis- 
pensable requisite. 

The  general  rule  and  object  on  which  the  Court  acts,  and  has 
always  in  view  both  as  to  the  person  and  property  of  the  infants,  is 
to  direct  that  which  is  mast  for  their  benefit  (/). 

"  The  jurisdiction  is  not  profitable  to  the  crown,  but  for  the  benefit 
of  infants  themselves,  who  must  have  some  common  parent,*'  {g) 
which  dictum,  it  will  be  observed,  is  consistent  with  the  notion  that 
the  Court  acts  in  this  case  as  parens  patrice* 

And  the  Court  will  interfere  not  merely  on  the  ground  of  an 
injury  actually  done,  or  attempted  against  the  infant's  person  or 
property ;  but  also  if  there  be  any  likelihood  of  such  an  occurrence, 
or  even  an  apprehension  or  suspicion  of  it  (A). 

The  jurisdiction  is  exercised  sometimes  by  way  of  punishment  on 
such  as  have  done  any  act  to  the  prejudice  of  the  infants,  but  it  is 
more  usefully  exercised  to  restrain  persons  from  doing  anything  to 
disparage  infants  where  the  act  has  not  yet  been  completed  («). 

The  Court  will  interfere  not  only  to  punish  an  evil  committed,  but 


(e)  V^ellesley  v.  V^ellesley,  2  Bl.  N.  S. 
137, 

(/)  Powell  c.  Cleaver,  2  B.  C.  C.  601. 
De  Manneville  v,  De  MaDoeville-,  10  Ves. 
64.  LyoDi  v.  Blenkin,  Jac.  262.  Colsion 
V.  Morris,  ib.  258,  n.  Wellesley  v.  Beau- 
fort, 2  RusB.  28.  Stephens  o.  James,  1  M. 
&  K.  629,  and  Reports,  pan.;  and  see  cases 
as  to  maintenance  and  marriage  under  those 
heads,  and  as  to  advancement,  Evans  o. 
Massey,  1  Y.  &  J.  196. 


(g)  Per  Lord  Hardwicke,  Smith  V.Smith, 
Atk.  305. 

{h)  Per  Lord's  Comms.  2  P.  Wms.  1 12, 
Eyre  v,  Shaftesbury.  De  "Manneville  v. 
De  Manneville,  10  Ves.  65.  Per  Lord 
Macclesfield,  1  P.  Wms.  703.  If  a  guar- 
dian in  socage  be  suspected  to  be  insufficient, 
the  Court  will  make  him  account  yearly, 
Hanbury  v.  Walker,  3  Rep.  Cb.  59. 

(t)  Per  Lord  Hardwicke,  Smith  v.  Smith, 
3  Atk.  305. 
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to  prevent  evils  hkely      t,o     ensue  (*).     In  Beaufort  v.   Bertie  (/),  Introduction. 


Lord  Macclesfield  saia,  tViat  preventing  justice  was  to  be  preferred  -  ^"'  ^^• 
to  punishing  justice,  a.]:^^  that  he  ought  rather  to  prevent  the  mischief 
and  misbehaviour  of  giia^-dians,  than  punish  it  when  done.  That  if 
any  wrong  steps  had  l>^^i^  taken  which  might  not  deserve  punishment, 
yet  if  they  vi^ere  si^h  ^s  induced  the  least  suspicion  of  the  infants 
being  likely  to  suffer  from  the  conduct  of  the  guardians,  or  if  the 
guardians  chose  to  ^ja^^j^^  ^^  ^^  methods  that  might  turn  to  the 
prejudice  of  the  rnfam.    the  Court  would  interpose.     This  doctrine 

"fiTaXe  and  in  ^t^^^^^^^^o"  ^y  ^ord  Eldon  (m),  in  Wellesley  v. 
eaujoT  »  "^t  Case  (n),  he  said  that  it  had  always  been  the 

^1  •  V  •*      ij      ^^^  not  to  risk  the  incurrinfir  of  damage  to  children 

^nich  It  could  not  *.«,_  .     ,  ,  ,      i 

^Q^^^  ^^pair,  but  rather  to  prevent  the  damage  bemg 

That  the  Court  ^Mi 
prejudice  of  inf  ^"  punish  those  who  act  or  attempt  to  act  to  the 

^quent  opporti  •   *  'whether  they  be  wards  or  not,  we  shall  have 

^^e  infants  ^fQ  ^^^es  of  seeing  hereafter,  premising  here  that  when 

^UTt  can  h^  ^^  ^^,  both  the  preventive  and  punishing  powers  of  the 

^  ^^  not  8q  ^  conveniently  and  effectually  exercised  than  when 

ex     •    ^"^  ^H. 
^judicia]   ^j    ^  do  many  things,  ex  officio,  for  infants ;  it  may  give 

's  compl^l      ^^tions,  may  hear  a  stranger  as  amicus  curice,  may 

luiderta^j  ^f  the  guardian,  and  of  abuse  of  the  infant's  estate, 

vers  acQ^     S    to  pay  costs,  direct  the  Master  to  examine  the 

>  t^^    ^^ration  of  time,  the  general  rule  of  the  Court  may  be 

\\'\  ^^     ^   ^v^'^  *"  ^^  matters  the  jurisdiction,  e»  regard  of  infancy ^ 

. .      '"^fif^rcj   ^^  ^^or  obtaining  full  age,  whether  he  be  a  ward  or  not. 

.   1    ,  ^  '*    ^^       ^'^^  control  and  protection  of  the  persons  of  infants, 

'  ^"""^t^^^^t^iably  without  exception.     With  relation  to  females, 

.    cuiars    ^^^^^  unless  it  he  a  contempt  of  Courts  in  many  important 

e  oeot  j^^^^^^^jjjgg  its  authority  over  her  person,  provided  the 

over  ner  ^^J^    ^  ^f  discretion  ;  wholly  it  is  presumed  as  to  any  control 

personal  h^^^         ^ce,  education,  or  cohabitation  with  her  husband,  or 

vhal  even  x^      ^^ur.     If  the  marriage  be  a  contempt  we  shall  find 

^lerson  so  l^w     ^is  respect  the  Court  will  retain  authority  over  her 

With  re^^  ^   ^s  it  can  be  exercised  for  her  benefit. 

rule  is  the  ^^  ^t;    to  the  estate  and  property  of  infants,  the  general 

we  shall  h^^T^^^,  but  is  subject  to  many  important  exceptions.     Thus 

contempt ^^     ^fker  find  that  if  award  be  married  clandestinely,  in 

^^^  Court,  its  jurisdiction  will  extend  over  any  period  of 

''^)  2  k^'^ti^^-   1M9,  D.  (n)  Ibid.  18. 

^'^r^J^Oa.  (o)  Per  Lord  Hardwickc,  2  \  es.  472. 
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Introductiov.  time  for  the  purpose  of  compelling  a  proper  settlement  of  her  fortune, 

— - —  whether  it  remain  directly  under  the  control  of  the  Court  or  not  (p). 

And  in  cases  where  there  is  no  contempt,  and  whether  the  ward 
marry  before  age  or  after  age,  where  the  Court  has  a  control  over 
her  property  before  marriage,  her  right  to  a  settlement  is  preserved, 
and  it  will  be  enforced  unless  she  come  into  Court  and  waive  it  {q). 

So  in  Austen  v.  Halsey  (r),  Lord  Eldon  said,  that  though  a  female 
ward,  when  of  age,  might  make  what  settlement  she  pleased,  by 
consenting  personally  in  Court,  or  under  a  commission,  yet  where 
this  was  not  done  her  property  would  never  be  discharged  from  the 
protection  of  the  Court,  except  by  order  of  Court,  and  until  that 
proceeding,  she  and  her  property  must  always  be  considered  as 
having  the  protection  of  the  Court. 

So  the  jurisdiction  will  continue  as  to  any  acts,  suits,  agreements, 
and  matters,  whether  during  the  progress  of  a  cause  or  otherwise, 
by  or  on  behalf  of  infants,  begun  but  not  completed  during  infancy. 
Thus  the  Irish  Master  of  the  Rolls  allowed  the  accounts  of  a  receiver  of 
the  property  of  a  ward  to  be  reviewed  by  the  Master  on  his  attaining 
full  age,  on  his  shewing  errors  and  neglect  (^ ).  So  on  the  marriage  of 
a  ward,  at  full  age,  the  treaty  being  begun  during  minority,  the  settle- 
ment was  referred  to  the  Master  for  his  approval,  and  if  necessary  to 
settle  a  new  one  {t).  So  Lord  Chancellor  Hart  said  («),  that  an  intended 
husband  objecting  to  execute  the  settlement  approved  by  the  Master, 
could  not,  by  waiting  till  the  infant  came  of  age,  elude  the  jurisdiction, 
and  the  ward's  fortune  being  in  Court,  he  would  be  held  to  that 
settlement  at  any  future  time.  So  where  a  ward's  fortune  had,  on  a 
marriage,  been  paid  out  fraudulently  on  an  aflSdavit  she  was  of  age, 
on  its  replacement  after  age  by  order  of  Court,  it  was  held  to 
remain  entirely  at  its  disposal,  and  could  not  be  the  subject  of  any 
agreement  (x).    . 

So  too  where  a  guardian  after  his  ward  (who  was  not  a  ward  of 
Court)  attained  full  age,  and  before  any  settlement  of  the  accounts  was 
made,  continued  to  manage  his  property,  it  was  held  in  equity  in  effect 
a  continuance  of  the  guardianship,  and  that  he  must  account  as  if  his 
ward  were  still  a  minor  (y).  And  the  protection  of  the  Court  is  con- 
tinued in  such  matters  to  infants  after  they  have  attained  twenty-one, 
until  they  have  acquired  all  the  information  they  might  have  had  in 
adult  years  (sr). 

So  gifts,  securities,  and  other  benefits  obtained  by  guardians  or 

(p)  See  Ball  ».  Couttn,  1  V.  &  B.  300.  (0  Re  Donne,  2  Moll.  490. 

Hodeens  v,  Hodgens,  4  CI.  &  Fin.  324.  (u)  Ibid.  n. 

iq)  Re  Walker,  LI.  &  G.    Hodgent  ii.  {»)  Re  Barrington,  1  Beat.  199;  2 Moll. 

Hodgciip,  supra.  '  249,  Ch.  Hart 

(r)  'I  S.  &  S.  123,  n.    And  see  Long  v.  (y)  Mellwh  v.  Mcllish,  1  S.  fit  S.  138. 

Long,  ibid.  1 19.  (s)  Per  Lord  Eldon,  WaJker  r.  Symonds, 

(a)  Wildridge  r.  M'Kanc,  2  Moll.  545.  3  Uv.  69. 


NATURE  OF  THE  JURISDICTION.  23 

Other  parties,  from  an  infiint  after  attaining  age,  in  consequence  ivTBocucnoir. 
of  their  influence  over  him  whilst  under  age,  will  always  be  set  aside  — 9EiIIz — 
by  the  Court. 

The  mfimt  has  the  privilege  either  after  coming  of  age,  or  before, 
of  calling  his  guardian  or  trustee,  or  other  party  who  has  had  the 
management  or  possession  of  his  property  to  an  account  for  it,  and 
such  party  will  be  made  answerable  for  any  breaches  of  trust,  or 
losses  occasioned  by  his  misconduct  or  negligence. 

The  Court  will  constantly,  on  the  application  of  the  infant,  take 
his  property  under  their  management,  and  if  consisting  of  money  or 
stock,  will  cause  it  to  be  paid  or  transferred  into  Court. 

The  Court  has  a  general  control  over  the  custody,  maintenance, 
education,  and  marriage  of  the  infant. 

So  the  Court  will  in  many  cases  aid  the  disabilities  of  infants  at  law, 
and  act  in  their  behalf  for  their  benefit,  partly  authorised  by  statutes 
and  partly  by  virtue  of  the  general  jurisdiction. 

And  finally,  suits  by  and  against  in&nts,  may,  and  constantly  are, 
farooght  in  the  Courts  of  Equity,  and  they  afibrd  great  privileges 
and  fiualities  to  and  in  behalf  of  infimts  in  such  suits. 
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CHAPTER  V. 

Of  the  general  mode  to  be  adopted  in  order  to  bring  Ifrfanti  loithin 

the  Jurisdiction* 

iNTBODUCTioif.  The  particular  modes  to  be  followed,  in  order  to  subject  infants 
^'•^'  -  and  their  property  to  the  controlling  and  protecting  power  of  Chancery, 
willy  of  coursCi  appear  more  largely  developed  as  we  proceed  to  con- 
sider the  individual  cases  to  which  its  jurisdiction  is  applicable. 

However,  it  may  here  be  generally  laid  down  that  the  Court  will 
not  act  of  itself,  unless  informed,  and  its  authority  and  interference 
be  solicited  on  behalf  of  the  infant,  at  least  there  is  no  instance  of 
such  intervention,  for  the  Court  has  the  care,  but  not  the  guardian- 
ship bf  infants  (a).  The  Court  has  however  acted  for  the  protection 
of  an  infant's  person  on  a  mere  letter  written  by  him  to  the  Lord 
Chancellor  (b.) 

Any  person  whatever  may  inform  or  solicit  the  aid  of  the  Court  on 
behalf  of  an  infant,  even  without  his  consent  (c),  as  we  shall  see  in 
the  course  of  the  following  Treatise,  and  more  particularly  when  we 
come  to  consider  the  subject  of  Suits  by  and  against  infants. 

He  may  proceed  either  by  bill,  by  petition,  or  motion  in  the  cause ; 
by  petition  Ex  parte ;  by  motion  Exparte ;  by  writ  of  habecu 
corpus,  or  homine  replegiando,  or  ne  exeat,  in  those  cases  to  which 
these  several  remedies  are  applicable. 

The  Court,  however,  will,  as  a  general  rule,  never  decide  on  the 
right  of  the  property  and  estates  of  the  infant,  or  of  the  control  and 
protection  of  bis  person,  completely  and  ultimately,  unless  he  be  a 
Ward  of  Court,  in  the  full  sense  of  the  term  ((Q.  Infants  may,  in- 
deed, in  some  sense  be  said  to  be  Wards  of  Court,  when  on  petition 
or  motion,  they  are  brought  within  its  authority.  **  Properly  speak- 
ing," says  Mr.  Story  {e\  '*  a  Ward  of  Chancery  is  a  person  who  is 
under  a  guardian  appointed  by  the  Court  of  Chancery,**  but  the 
jurisdiction,  we  shall  find,  may  then  be  but  limited  and  partial,  and 
confined  to  that  particular  subject  and  occassion.     But  if  made  a 

(a)  2P.  Wma.  117.  153.     Per  Lord  Hardwicke,  Ambl.   302. 

(ft)  Newport  v.  Moore.  Dick.  166,  Goodall  v.  Harris,  2  P.  Wms.  560.  Contra, 

(c)  Andrews  v.  Cradock,  Prec.  Ch.  376.  as  to  the  right  of  guardianship,  2  P.  Wms. 

Auon.  1  Atk.  570.     Per  Lord  H.  2  Vea.  W^.sedq. 
472.  (f )  Comm.  2,  581. 

{d)  Sec  Ex  parte  Hopkins,  3  P.  Wms. 


OF 

"'    u.  bill  the 

ward  r' 

con;'-      fliog 
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.  is  in  every  sense  under  its  protection  and  Introou.*tion. 

illy  to  which  the  infant  is  party,  makes  an 
ij)$  even  if  it  be  only  on  the  very  day  the 
be  guarded  against  occurred  {g)^  and  when 
ard»  any  matter  then  may  be  determined  on 


'^tion  are  made  use  of  among  other  cases  in 


ApP^!f^,-A\an»li^T*     ^^  maintenance,  as  for  instance,  for  the  ap- 


the  case  is 


cases***    ...^\^^ 


ding  of  guardians,  and  giving  of  maintenance, 
and  simple,  or  nothing  be  in  dispute  or 
so  for  the  protection  of  the  infant  as  to  his 
>f  which  we  shall  have  to  consider  numberless 


On  appW 


Aion  l>y  homine  replegiando,  or  habeas  corpus^  whether 
"""  "qq  taw  ox-  ixnder  the  statutes  (A),  the  Court  has  jurisdiction 
*^  •  these  writs,  precisely  on  the  same  principle  as  Courts  of 
^"  n  ^^  '^^^  formerly  a  question  whether  these  writs  were 
^'^table  in  vacation  by  the  Chancellor  (*).  This  point  was  in  dis- 
^^^  in  Crawley's  case  (f),  when  Lord  Chancellor  Eldon  decided  that 

fhey  lO'g^*  ^  *^"  issued. 

The  writ  of  habeas  corpus  considered  relatively  to  infants  in 
V  uity  seems  applicable  to  two  cases.  First,  to  restore  infants  to 
he  legal  custody  from  which  they  have  been  taken  or  detained  (m). 
Secondly,  to  free  tbem  from  duress,  cruelty  or  oppression,  respecting 
which.  Lord  Eldon  said  (w),  that  his  jurisdiction  in  this  respect  was 
exactly  the  same  as  if  it  were  before  a  judge,  and  he  apprehended 
that  a  judge  attended  to  nothing  but  cruelty  or  ill  usage  in  taking  a 
child  from  his  father,  and  to  no  other  collateral  circumstances,  as  he 
might  do  on  petition. 

^f\  Hng^etv.  Science*  9  Eq.  Ca.  AK 
7.">6Z     Bailer  v.  fteeman,  Amb.  a02.   Lord 


Raymond'*  c»w,  Ca.  temp,  Talb.  60.     Ex 

^.aTLB  King,  A^^^-  ^03. 

i^)  SaUesv.Savignon,  6  Ve^.  572. 
CH>  16  Cw.  l,c.  10;  17  Car.  1,  c.  U; 
31  Car.  ^.  c.  2;  56 Geo.  3,  c.  100. 

CO  Per  Lord  Eldon,  Anon.  Jac.  254,  d. 
(^k)  See  Jenk'a  cue,  28  Car.  2,  stated 


2  Lev.  12,  against,  and  2  Inst.  53,  4  Inst 
81, 182,  in  favour  of  the  right.  And  see 
Lyons  t*.  Blenkin,  Jac.  254. 

(0  2  Ley.  1. 

(m)  See  instances,  Fitz.  156,  Lord  West- 
meath's  case,  Jac.  251.  Setoii  on  Decrees, 
281.  Ex  parte  Ashton,  Dick.  23 ;  2  Ch. 
Cas.  237. 

(n)  In  Lyons  v,  Blenkin,  ante. 
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PART  I. 

OF  THE  JURISDICTION  AND  PRACTICE  OF  COURTS  OF 
EQUITY  IN  REGARD  TO  THE  PERSONS  OF  INFANTS. 


BOOK   I. 


OF  THE  CONTROL   EXERCISED   BY  COURTS  OF   EQUITY    OVER   THE 

PERSONS   OF  INFANTS. 


CHAPTER  L 

Of  the  rule  of  the  Court  that  Infants  mutt  be  kept  within  the 

Jurisdiction. 


SECTION  I. 

I%e  General  Rule. 

Ft.  L— Bi.  I.      When  the  persons  of  infants  are  by  due  and  proper  course  of  law 

^^'  ^'  ^'  ^'   brought  before  the  Court,  it  will  take  especial  care  that  they  remain 

Iniaou  must    within  its  jurisdiction  and  obey  its  directions  therebi  and  will  not  in 

the jartatiction.  general,  whether  they  be  actually  wards  or  not,  permit  them  to  be 

taken  or  go  out  of  it. 

Thus,  in  Shaftesbury  v.  Hannam  (a),  upon  a  suggestion  that  the 
mother,  the  testamentary  guardian,  intended  to  take  the  infant  beyond 
sea,  she  was  ordered  (although  denying  it)  to  enter  into  a  recogni- 
zance in  a  penalty  of  10002.,  not  to  send  or  willingly  permit  the 
infant  to  be  sent  beyond  sea.  In  Ex  parte  Hales  (b\  on  petition 
of  the  grandfather,  the  mother  being  guardian,  a  homine  replegiando 
was  issued  against  a  party  who  had  taken  a  child  abroad.  So  in 
Foster  y.  Denny  (c),  where  the  mother  was  testamentary  guardian, 
and  the  uncle  having  got  possession  of  the  boy,  sent  him  to  a  Pro- 

(<i)  FiDch,  343.  (c)  3  Ch.  Cas.  237. 

(6)  M08.249. 


liege  io 


Mt^^ 
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t^^^'  that  the  chH^ 


for  his  education^  the  Court,  upon  infor-  Pt.  I — Bi.  i. 
eloigned  by  the  uncle,  sued  out  a  writ  of  — '       — 


lin^ 


seo^^^^^jbistnotH 


iando* 


on  the  hearing,  the  uncle  was  ordered  to 

In  Newport  v.  Moore  (d),  where  an  infant 

o  Douay,  in  Flanders,  the  allowance  for  his 

to  be  stopped.     So  maintenance  has  been 

lien  the  infant  was  abroad  (e). 

J)e  Manneville,  (/),  the  infant  was  a  ward 

^^,  ^  «»--    alien  by  an  English  woman,  but  a  natural 

^f  Co^tt ;  ^  ^  ^^^    fat: tier  had  attempted  to  carry  the  infant  out  of 

born  s^^^i^^  v^^  Lord    Hldon,  on  the  petition  of  the  mother,  made 

^jie  \i^^     '  matter  c>f"    course,  restraining  the  father,  and  all  other 

an  ord^^/^   teiaoving   the  child,  and  from  doing  any  act  towards, 

p^sons  r       ^^^  ^^  removing  him  out  of  the  jurisdiction.    He  then 

^^  ^^^  'if  die  child,  3.  ^ward  of  Court,  would  not  be  safe,  I  would  not 

^'^*'       en  go  to  Scotland."    And  he  thought  it  undoubted  that  the 

let  biDO      ^^^  ^^^  xnight,  by  the  prerogative,  and  issuing  the  writ  ne 

child,  1  6^  ^  restrained  from  leaving  the  kingdom ;  and  he  con- 

^^■1^  also  if  tbe  child   were  grown  up,  and  the  father  had  taken  it 

^^^     the  Crown  might,  by  the  great  or  privy  seal,  call  upon  it  to 

^^^^'    and  if  not  obeyed,  might  take  its  property.     And  similar 

^Trs' with  the  above  have  been  made  in  various  cases  (^). 

^'^That  the  rule  of  the  Court  on  this  point,  is,  generally  speaking, 

'  fl  xible,  may  be  gathered  from  the  case  of  Mountstuart  v.  Mount- 

rt  (A)>  w^^^^»  ^^  ^  difference  between  guardians,  as  to  the  resi- 

j  of  the  infant  during  the  vacation,  a  petition  was  presented  by 

e  but  opposed  by  the  other,  praying  that  he  might  be  allowed  to 

take  the  infant  at  proper  times,  into  Scotland  (t),  which  was  refused 

bv  Lord  Eldon,  on  the  general  ground  that  the  Court  never  made  an 

order  for  taking  an  infant  out  of  the  jurisdiction. 

Whether  in  case  an  infant  went,  or  was  taken  out  of  the  jurisdic- 
diction,  without  permission  of  the  Court,  and  refused  to  return,  the 
Court  would  or  would  not  take  his  property,  for  the  purpose  of  com- 
peiUng  him  to  do  so,  there  is  no  direct  decision,  but  only  the  dictum 
o{  Liord  ¥i\don,  above  referred  to.     It  is  submitted  that  such  a  pro- 
ceeding must  be  confined  to  the  case  of  wards.     In  Stephens  v. 
James  {k),  where  a  father,  who  was  a  bankrupt  and  had  not  sur- 
Tendered  to  the  commission,  took  his  son  with  him  to  America,  and 
^ould  not  let  him  come  back,  and  the  Master  had  approved  of  a  plan 
{oT  bis  education  there,  and  for  payment  of  200/.  annually  to  a  banker 

{£y  VkV.  166.  f^^j  2  Rubs.  1. 

^'X^Tr*^'"''^^'*'^'^-  W  6  Ves.  363. 

y^  rl  *  n  K  n    .      o  »  (0  As  to  Scotland  being  out  of  the  juris- 


,  _  —  _.  ,  ...    — ^,.,  Jackson   *f 
Hotkey.  IJac. 2.50,11  Wellesley  t,  Beau^ 


(fc)  1  M.  &  K.  627. 
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Pt.  I.— Bk.  I.  in  America  for  that  purpose,  which  part  of  the  order  the  Master  of 

"•  ^'  ^'  ^'  the  Rolls  refused  to  confirm^  and  ordered  no  part  of  the  property  of 

the  in&nt  to  be  applied  to  his  maintenance  until  be  returned  to 

England ;  on  appeal,  the  Lord  Chancellor  waived  the  order,  and 

ordered  according  to  the  recommendation  of  the  Master. 

The  grounds  for  the  adoption  of  this  rule  of  Court  may  be  stated 
to  be  generally,  that  by  going  out  of  the  country  the  infants  cease 
to  be  under  the  control  and  protection  of  the  Court  as  to  their 
education,  marriage,  and  the  promotion  of  their  best  interests,  that 
the  Court  can,  in  such  case,  seldom  have  an  adequate  security  or 
control  over  the  guardians  that  these  circumstances  will  by  them  be 
duly  attended  to;  and  that  the  adoption  of  foreign  manners  and 
religious  sentiments  are  not  to  the  advantage  of  infants  (Q. 


SECTION  11. 

Exceptions  to  this  Rule. 

8.  II.  £xcq>-  The  rule  of  Court  under  consideration  is  not,  however,  ad^ 
SrtSinto™^  hered  to  without  exception,  as  Lord  Eldon  asserted.  There  are 
mint  remim  several  instances  in  which,  under  peculiar  circumstances,'  the  Court 
j^UJ^J^^^  has  permitted  infants  to  go  occasionally,  and  even  permanently,  out 
of  the  jurisdiction,  and  to  remain  there  when  already  abroad,  under 
restrictions,  whereby  their  property,  and  their  education,  and  mar- 
riagei  still  remained  within  its  control;  but  this  must  be  on  the 
ground  of  undoubted  advantage  to  the  infimt,  and  on  the  respon- 
sibility of  the  guardians  for  the  proper  management  of  his  person ; 
and  the  Court  roust  be  satisfied,  if  possible,  that  he  will,  at  the 
proper  period,  be  brought  again  within  its  power.  For  this 
purpose  Ireland,  and  even  Scotland,  are  looked  upon  as  foreign 
countries.  *^  It  cannot  now  be  said,*'  says  the  Lord  Chancellor,  in 
Campbell  v.  Mackay  (m),  **  that  the  Court  will  not,  in  any  case, 
permit  its  wards  to  be  taken  out  of  the  country.  No  doubt  circum- 
stances may  arise  under  which  it  would  be  most  inexpedient  to 
adhere  strictly  to  the  general  rule  against  permitting  an  in&nt  ward 
of  Court  to  be  taken  out  of  the  jurisdiction,  because  cases  may  occur 
in  which  the  health,  and  possibly  the  life  of  the  ward  may  depend 
upon  his  removal  to  another  climate ;  such  instances  are,  however,  I 
trust,  very  rare."  And  then  referring  to  the  rule,  as  laid  down  in 
Mountstuart  v.  Mountstuart,  he  continued :  **  subsequent  decisions 
shew,  that  exceptions  are  sometimes  made  to  the  rule,  but  they  are, 

(1)  See  the  Lord  Chancellor's  jttdgmeot      after  adverted  to. 
in  Campbell  r.  Mackay,  2  M.  i<  Cr.  33  (m)  2  M.&  Cr.  32. 
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^^         _  fifcre ;  since  I  have  held  the  great  seal  I  have  Pt.  I.— Bk.  i. 
1  ougb^*^    *  ermt    ^l^-^t  ^^  ''ttlc  J*^  "o^ l'^'^  ™^'^  strictly  adhered  -"'*''     '- 
^  At^^^^  c      3,  ^o    ^^®  cases  previously  mentioned  in  support  of 


an 


f*  and 
to, 


t^Jict^'  f.^f^^x^-grmieswantwarth  {n\  the  circumstances   were 

jp  /^J^'    *      Y^^^jrs  of  the  British  resident  at  Dantzic,  by  a 

,  gge'^     .      aft^^*      ^^®  death  of  their  mother,  had  resided  with 

l^y  of  ^^     •*        \^^      *hat  city,  and  after  her  death  with  their  two 

tlieir  ^    after«^^»"^*^  ^^^^  ^^'®  ^^"^  ^°^  ^^  England  by  their 

atttits  ^*  ^  edLo.^^^*^*-^^  ^^'^^  ^^U  ^^^  death.    The  grandmother,  in 

fiibe^»^   .     t^ad-  di^^  intestate,  leaving  a  large  property  in  public 

the  ^^  .  T)jnt»i<^     a-iid  England,  to  one-third  share  of  which  they 

gecoriti^      ^^  oth««"  two-thirds  belonging  to  the  two  aunts,  who 

^ere  c^      \     rola-tions,  except  some  paternal  aunts  in  Ireland 

"^^^    K  vbad  never  seen.     On  a  reference  on  the  petition  of  the 

^hoio     J   j^^  leave    to  go  to  their  aunts  at  Dantzic,  the  Master 

^^"^     rted  in  favour  of  their  being  permitted  to  go,  and  that  they 

aA,  to  stay  a  good  while.    Two  guardians,  in  England,  were  ap- 

^"^.^"  ,  on  their  choice,  by  the  Court,  and  the  permission  was  given, 

^"f  rence  back  being  made  as  to  what  would  be  a  proper  time  for 

\  •    stay,  and  that   security  should  be  given  for  their  return  into 

F  ^tland  within  that    time,  and  that  they  should  not  marry  without 

leave  of  the  Court. 

In  this  case  no  plan  for  the  education  of  the  wards  was  laid  down, 
b  t  iu  ^^^  ^^^^^  ^^  ^^^  ^  found,  that  whenever  permission  is 
iveo  for  wards  to  go  or  remain  out  of  the  jurisdiction,  the  Court 
\\as  taken  care  to  keep  their  education  still  under  its  control,  and  for 
that  purpose,  as  will  appear  under  the  heads  of  the  guardianship 
and  edacatiou  of  infants  (o),  has  required  that  a  scheme  should  be 
settled  and  approved  by  the  Master,  and  rendered  obligatory  on 
their  paxenta  and  guardians,  which  the  Court  takSs  care  shall  be 

acted  on* 

A  permanent  residence,  in  an  official  situation  abroad,  of  the 

T^rent  ^ho  is  entitled  to  the  custody  and  guardianship  has  been 

\ie\d,  under  the  drcumstances,  a  reason  for  permitting  him  to  take 

Yiis  childxeawith  him.    Thus  in  an  Ananynums  case  {p),  a  &ther  and 

mother  were  living  separate,  and  the  Lord  Chancellor  had  refused 

the  application  of  the  mother^  who  had  a  large   settled  separate 

Vncome,  to  have  the  infants  placed  with  her,  but  had  restrained  the 

(ather  {rom  taking  them  abroad.     On  his  being  appointed  to  a 

atiiation  under  the  Crown,  which  required  his  residence  abroad  for 

several  years,  be  petitioned  to  take  the  infants  with  him,  stating  he 

{l?^'!!I?'r«Vfr  c  r     .  (P)  The  name  waa  Jackson  ».  Hankey, 

ci  i^r  '      • '  ^*'  ^^'  J*c.  266,  n. 


30  INFANTS    MUST   REMAIN 

Pt.  I — Be,  l  had  made  overtures  for  a  reconciliation  with  his  wife,  which  she  had 

Ch  I    8  II 

— '  *  *  •  declined.  It  was  ordered,  that  the  father  should  be  at  liberty  to 
take  the  infants  abroad  with  him,  undertaking  to  bring  them,  or 
such  of  them  as  should  be  living,  back  with  him.  A  scheme  of 
education  settled  by  the  Master  to  be  obligatory  on  him. 

One  ground  upon  which  this  permanent  residence  out  of  the 
jurisdiction  has  been  allowed  has  been  for  the  better  and  more  con- 
venient education  of  infants  under  the  circumstances.  Thus  in 
Letham  v.  HaU  (;),  a  late  case,  the  Master,  having  made  a  report  as 
to  the  allowance  necessary  for  placing  an  infant  at  college  and  for 
his  education,  on  the  petition  of  his  guardians,  stating  that  the 
infant  was  born  in  Ireland,  his  sisters  resident  there,  that  his  father 
was  mentally  and  bodily  infirm,  and  that  it  was  the  wish  of  the  in- 
fant and  his  friends  that  he  should  be  placed  at  Dublin  University, 
near  them,  the  Vice  Chancellor  ordered  accordingly,  and  the 
order  directed,  that  upon  the  petitioners  entering  into  a  recog- 
nisance, to  be  approved  of  and  certified  by  the  Master,  to  bring  the 
infant  within  the  jurisdiction  of  the  Court  when  they  should  be 
required,  they  should  be  at  liberty  to  place  them  there  until  further 
order :  the  allowance  to  be  paid  half  yearly,  the  first  payment  six 
months  afler  his  going  there,  and  the  fact  of  his  being  placed  and 
continuing  there  to  be  verified  from  time  to  time  by  affidavit.  So  in 
Stephens  v,  James  (r),  the  father  kept  the  child  in  America,  and 
insisted  funds  should  be  sent  to  him  there  to  defray  the  expenses 
of  his  education.  The  guardian,  appointed  by  the  Court,  had  made 
arrangements  for  the  education  of  the  infant,  by  placing  him  at  a 
college  in  Ohio,  and  it  was  proposed  to  transmit  an  annual  sum  of 
SOO/.  to  New  York  for  that  purpose ;  a  reference  had  been  made  on 
the  hearing  for  an  inquiry  as  to  maintenance  and  education  under  the 
circumstances,  and  the  Master  reporting  in  favour  of  the  above  ar- 
rangement, the  Lord  Chancellor,  on  appeal,  confirmed  it,  saying  it 
was  obviously,  under  the  circumstances,  for  the  benefit  of  the  infant. 
Even  in  this  case  the  anxiety  of  the  Court  to  have  the  infiint  within 
its  jurisdiction  may  be  judged  of  from  the  fact,  that  a  sum  of  178/. 
had  been  previously  transmitted  to  the  father  to  pay  the  expenses 
of  his  voyage  home,  which  he  had  embezzled.  In  Logan  v. 
Fairlie  {i)  maintenance  was  given  to  infants  who  were  resident  in 
Scotland,  for  their  support  and  education  there,  on  condition  their 
guardian  should  be  a  person  within  the  jurisdiction.  In  Ex  parie 
M^Key  {t)  an  order  was  obtained,  allowing  the  mother  and  guardian 
to  take  infants  to  Scotland  to  visit  some  near  relations,  firom  whom 
it  was  expected  they  would  derive  benefit,  but  the  costs  of  so  doing 
were  not  allowed.     However,  where  an  infant  petitioned  to  be 


9,1 


7  Sim.  141.  (i)  Jac.  193. 

"  M.  &.  Cr.  ©27,  ant€,  (i)  1  B.  &  B.  405. 
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all^^'""..  in  in»^' 


^'^  it  and  allow 


5   bis   father,   who  was   dangerously  ill  at  Pt.  I Bi.  I. 

circumstances,  with  a  gentleman  named  in  ^"'  ^'  ^'  ^^' 
Chancellor  made  the  order,  the  gentleman 

urity,  to  the  satisfaction  of  the  Master,  that 

ome  within  three  weeks,  the  trustees  to  be  at 
«asonable  expenses  {u).  In  Re  Mary  Eng^ 
uther  was  in  England  in  distressed  circum- 
r,  who  was  in  India,  offered  to  maintain  them 

er,  the  Court,  on  petition  of  the  infants,  per- 
^art  of  the  principal  of  their  fortunes  to  be 
es  of  the  voyage. 

hicb  the  Court  has  granted  this  permission  has 


the 


been  -  . 

J  Inference  had 

an  infant  was 


health  of  iWe  infimts.     In  Wyndham  v.  Lord  Ennismore  (y). 


directed  to  the  Master  to  inquire  with  whom 

x-esiding,  and,  if  not  residing  with  his  mother, 

J    ^bstdTcamstajaces  he  had  been  removed.  The  report  was,  that 

*f   infant  had  been    residing  in  Ireland  with  his  mother,  and  had 

advisers 


and  was  then,  seriously  indisposed ;  that  the  medical 
bad  considered  it  absolutely  necessary  he  should  be  forth- 
■^  remoiredto  a  milder  climate,  whereupon  his  mother  had  imme- 
diately sent  him,  under  the  care  of  a  proper  person,  to  Madeira;  that 
she  had  been  influenced  solely  by  a  regard  for  his  health,  and  was 
i^rnorant  she  had  committed  a  breach  of  the  rules  of  the  Court  On 
the  petition  of  the  guardian  the  infant  was  permitted  to  continue 
there,  or  at  such  other  place  as  the  medical  men  might  recommend, 
on  defendants  (the  mother  and  second  husband)  giving  security  for  his 
return  within  the  jurisdiction  when  required,  and  the  Master  ap- 
proving a  scheme  for  his  education. 

But  the  Court,  if  the  residence  abroad  be  sought  to  be  permanent, 

must  be  satisfied  that  it  is  absolutely  necessary  for  the  health  of  the 

infants.      In  Campbell  v.  Mackay  (a),   the  defendants  appealed 

against  an  otder  of  the  Vice  Chancellor  allowing  the  mother,  who 

was  ioint  guardian   of  the  infant  plaintiffs,  along  with  the  three 

defendants,  ?rho  were  also  executors  of  the  father's  will,  to  remove 

them  out  of  the  jurisdiction,  for  the  purpose  of  establishing  their 

Tesidence  in  France  or  Italy.      The  ground  on  which  the  Vice 

Chancellor  had  allowed  her  so  to  do  was,  that  their  health  then 

Tequired  their  permanent  stay  in  a  warmer  climate.     The  Lord 

Chancellor,  after  observing  that  the  vrishes  of  the  father  had  been, 

Aiathis  children  should  receive  a  purely  English  education,  and  that 

the  Court  had  always  great  reluctance  to  allow  infants  to  be  taken 

out  of  the  jumdictioD,  said,  ''  that  all  these  considerations  must 


J^SWs'^-^^'-^^. 


(y)  1  Keen,  467. 
(x)  2M.  &Cr.31 
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Pt.  I — Bk.  t.  yield  if  an  irresistible  necessity  be  proved  to  exist  for  the  permanent 

■  "'  ' residence  of  the  children  abroad ;  I  say  permanent,  becausci  if  the 

grounds  alleged  for  permission  to  leave  the  country  in  this  case  be 
sufficient,  there  is  no  reasonable  hope  they  will  cease  to  exist  during 
the  minority  of  the  wards.  The  ground  on  which  permission  is 
sought  is  not  any  accidental  disease  which  a  temporary  residence 
abroad  might  help  to  eradicate,  but  supposed  infirmities  in  the  consti- 
tution of  the  of  three  children,  all  of  di£ferent  kinds,  but  all  supposed 
to  lead  to  the  unusual  result  of  an  incapacity  without  danger  of  living 
in  the  climate  of  this  country."  His  lordship  was  of  opinion  the 
medical  evidence  was  not  sufficient  to  sanction  the  permanent  resi- 
dence of  the  children  abroad.  He  then  proceeded  to  notice,  with 
disapprobation,  that  in  permittug  that  one  guardian  to  take  the 
children  abroad,  the  order  provided  no  security  for  their  return,  or 
made  any  provision  by  which  the  Court  could  at  any  time  be  in- 
formed of  tiie  state  of  the  children.  So  much  of  the  order  was  dis- 
charged as  permitted  the  residence  abroad.  This  decision  having 
been  pronounced  in  January,  and  the  children  having  been  then  taken 
abroad  to  Paris  under  the  former  order,  his  lordship  did  not  require 
their  immediate  return,  "  which,  if  hurried,  would  be  inconvenient, 
and  at  this  season  might  be  hazardous;  it  will  be  best  to  let 
the  severity  of  the  winter  pass  away,  and  take  the  first  favour- 
able opportunity  on  the  return  of  spring  to  settie  the  journey  to  this 
country;  there  is  nothing  to  apprehend  firom  prolonging  their 
residence  abroad  until  it  can  be  conveniently  and  satisfiictorily 
terminated,  it  is  to  the  protracted  and  indefinite  duration  of  it  that 
the  objections  apply.'* 

In  Lyon  v.  WcUson  (a),  a  moth»  who  was  going  to  Marseilles  for 
her  health  was  allowed  to  take  the  ward,  her  if^aiU  child,  with  her, 
giving  security  for  its  return  as  the  Master  should  approve.  It  b,  it 
seems,  no  objection  to  such  an  application,  that  it  is  made  by  a  new  next 
friend,  and  not  by  the  next  fiiend  in  the  suit  which  made  the  infant 
a  ward  of  Court  **  If  such  objection,**  the  Court  said,  ''  were 
allowed  it  would  have  the  e£^t  in  all  cases  of  leaving  an  infiwt 
unprotected,  if  the  original  next  fiiend  would  not  concur.** 

On  the  other  hand,  where  infiuits  are  not  actually  under  the  care 
of  the  Courts  it  seems  that  the  guardian  has  an  undoubted  right  to 
change  the  domicile  of  his  ward  firom  one  country  to  another, 
although  it  may  have  an  important  operation  as  to  his  personal 
property.  The  foreign  jurists  seem  almost  unanimous  on  the 
point  (6).  And  it  has  been  held  in  tiie  Court  of  Chancery,  that  a 
guardian  may  change  the  domicile  of  his  ward  so  as  to  a£fect  the 
right  of  succession,  if  it  be  done  bondjide  and  without  fraud  (c). 

(a)  Lord  Chancellor,  Au|!i8t  5, 1840.  417. 

(6)  See  as  to  thb  Story  Conf.  of  Laws,  (e)  Pottinger  v.  Wightman,  3  Mer.  67. 
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jlyHyrity     crf^    ^^  Court  as  to  the  place  of  Residence  and 
^f  mtodr/    erf  Infants  within  the  Jurisdiction. 


Whbi^  ififente  ax"^   toi-ought  within  the  authority  of  the  Court,  it  has  Pt.  i.— Bk.  1. 
^  ^,  fix  and   regiilate  the  place  of  their  residence  within  the      ^"-  ^' 
^  t5  of  i^  jurisdiction,  and  to  nominate  the  individuals  who  are  to 
I  ve  the  custody  and    management  of  their  persons  and  education, 
A  to  puniBk  those  -wrbo  disobey  its  orders. 

Thus,  in  the  case  of"  I^reeman  v.  Bishop  of  Oxford^  on  the  appli- 
cadon  of  Ae  aurviving'  testamentary  guardian,  the  infant  was  sent 
froffl  Oxford  to  Cambridge.     So  in  Vernon's  case,  10  Oeo.  I.,  upon 
petition,  stating  that  the  infant  was  conversant  with  the  daughter  of 
(he  guardian,  he  was  immediately  sent  for,  and  forthwith  ordered  to 
Eton  school;  and  in    ^nnesley  v.  Annesley,  an  order  was  made  to 
rake  the  infant  from  the  mother,  and  for  a  sequestration  against  the 
Duke  of  B.  and  the  mother  for  not  producing  him  (a).     In  Newport 
T.  Jfoare  (6),  the  infant  wrote  to  the  Chancellor  for  protection  against 
the  naotber,  who  thereupon  sent  the  messenger,  who  brought  the  in- 
iknt  into  Court;  a  reference  was  made  to  appoint  a  guardian,  the  in- 
fant in  the  meantime  to  remain  with  the  messenger.   Where  an  infant 
went  to  Oxford,  contrary  to  the  orders  of  his  guardian,  who  would 
have  him  go  to  Cambridge,  the  Court  sent  a  messenger  to  carry  him 
from  Oxford  to  Cambridge,  and  upon  his  returning  to  Oxford,  there 
went  another  tern  to  carry  him  to  Cambridge,  quam  to  keep  him 
there  (c) -    8o  in  Hall  v.  HaU  (d),  where  an  application  was  made 
to  the  Court  to  compel  a  young  gentleman,  sixteen  years  of  age, 
^ho  bad  been  placed  at  Eton   by  his  guardian,  to  return  there 
aoraan ;  the  lad  being  present  in  Court,  and  having  no  reasonable 
^oxaA  o{  complaint  against   the    Master,  Lord  Hardwicke,  after 
aAToomshing  him  that  the  guardian  was  the  proper  judge  in  these 
matters,  told  him  if  he  should  refuse  to  go,  he  would  take  the  proper 
means  to  compel  him ;  the  Jad  agrreeing  to  go  back,  was  indulged  by 

H  C^??**  ^  "^  "^  Gfib.  (,)  Tremain's  case,  %  Stra.  167. 

{k)I>k\.m  W  3  Atk.371. 
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Pt.  L— TBI.  I.  the  Court  with  a  fortnight's  time  for  that  purpose.     In  Mitchell  v, 

— ' —  Manchester  {e)  the  plaintiffs,  infants,  were  ordered  to  return  to  the 

university  to  pursue  their  studies.  It  appears  from  these  cases  and 
that  of  Waine  v.  Waine,  after  noticed,  that  the  practice  is  in  such 
like  cases  to  send  for,  or  bring  the  infants  into  Court,  and  if  they 
have  no  reasonable  ground  of  complaint,  to  remand  them  to  their 
former  situations,  or  place  them  in  another  as  may  be  occasion. 

In  Ingham  y.  Bickerdike  (/),  where  a  proper  case  having  been 
made,  the  testamentary  guardians  were  superseded,  a  reference  was 
made  to  the  Master  to  approve  of  others  instead,  and  also  of  a 
proper  place  for  the  maintenance  and  education  of   the  infant. 
And  this  power  of  the  Court  appears  further  displayed  in  those 
cases  in  which  it  has  interfered  with  parents  and  guardians,  in 
respect  of  the  custody  and  management  by  them  of  the  infants  com- 
mitted to  their  care.    This  will  be  considered  more  fully  in  the 
sequel;  but  the  principal  instances  of  such  interference  may  here  be 
referred  to.     Thus  in  Beaufort  v.  Bertie  {g\  the  Court  had  formerly 
made  an  order  for  removing  the  Lord  Noel  from  Westminster  to 
Eton,  although  he  had  testamentary  guardians ;  the  guardians  now 
opposed  his  removal,  for  the  reasons  mentioned  in  the  report,  and 
the  Court  suspended  that  part  of  the  order.  Lord  Macclesfield,  how- 
ever, stoutly  asserting  the  power  of  the  Court  over  his  person,  and 
over  the  guardians.    So  in  Potts  v.  Norton  (A),  where  a  father,  to 
whom  an  annuity  had  been  left,  upon  condition  that  he  would  commit 
the  care  of  the  education  of  his  children  to  the  executors,  who 
accordingly  had  put  them  to  school :  and  maintenance,  upon  a  refe- 
rence, had  been  allowed,  upon  the  consent  of  the  father  to  the  plan ; 
when  he  nevertheless  afterwards  took  the  children  from  the  schools, 
he  was  ordered  to  restore  them  forthwith.    In  Creuze  v.   Orby 
Hunter  (•),  and  Ex  parte  JFamer,  (k)  fathers  were  restrained  from 
removing  the  children  from  the  schools  in  which  they  were  then 
placed,  or  employing  any  means  for  that  purpose.     In  Powell  v. 
Cleaver y{l)  the  power  of  the  Court  over  the  places  of  the  education  of 
the  infant  as  against  the  father,  was  held,  by  Lord  Thurlow,  to  be 
unquestionable.     In  Ex  parte  Hopkins  (m).  Lord  King  refused,  on 
petition,  to  deliver  up  an  in&nt  to  her  father,  and  take  her  from  the 
executors  of  an  uncle  who  had  lefk  her  a  large  fortune ;  but  he  laid 
great  stress  on  there  being  no  cause  in  Court,  and  the  infant  also  chose 
to  remain  with  the  executors.     In  an  Anonymous  case  (n),  where  an 
infant  withdrew  herself  from  the  testamentary  guardian,  complaining 

(0  Dick.  149 ;  and  see  Ball  t>.  Ball,  (t)  2  B.  C.  C.  499. 

2  Sim.  36.  (A)  4  B.  C.  C.  100. 

(/)  6  MaA  276.  (I)  2  B.  C.  C.  60a 

ig)  1  P.  Wms.  702.  («)  3  P.  Wms.  153. 

(A;  2  P.  Wms.  109,  n.  (n)  2  Ves.  sen.  374. 
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nflll  usage,  wlio  then  renounced  ihe  care  of  her;  another  was  nomi-  ''-J— B;^-  I- ' 

nated  accoTcBng   t:o  the  preference  of  the  infant,  and  she  was  ordered  ■ — 

to  reside  with  him,  and  that  the  parties  concerned  in  her  withdrawal 
should   not  hav«     access  to  her.     In    Wright  v.  Nay  lor  {o\  where 
there  was  a  cause    in  Court,  the  Vice  Chancellor,  on  the  petition  of 
guardians,  ordered    the  mother,  who  was  an  objectionable  character, 
to  deliver  the  infant  to  them,   saying  he  had  jurisdiction  over  his 
person,  in  respect  of  his  property.     In  Blake  v.  Leigh{p),  an  order 
was  pronounced,    on    the  ground  of  the  consent  of  the  father  pre- 
viously that  the    infant  should    not  be  removed  to  any  place  but 
where  the  guardians  appointed  by  the  Court  should  think  proper. (y) 
In  SAelley  ?.   H^e^tbrooke  (r),  a  father  was  restrained  from  taking 
possession  of  the    prisons  of  his    infant  children  by  himself  or  his 
agents,  or  ^n^ernaeaaiing  with  them  till  further  order,  and  a  reference 
was  ordered  to  inq^j^^^  among  other  things,  with  whom  and  under 
irbose  care  the  inf^^^g 'should  remain  during  their  minority.     In  the 
larl  of  WestmeueJi^^  ^ge  («),  on  a  writ  of  habeas  corpus,  issued  on 
petition  of  the  fatU^r'  children  who  were  in  the  custody  of  their 
mother,  under  the    ^^rovisions  of  deeds  of  separation  between  them, 
were  ordered  to  be   ^eUvered  to  him.     In  the  great  case  of  fVellesley 
'•  ^^^"/^  (0,       t:K^  Court  had  decided  that  the  infants  should 
not  he  ««<ier  th^    ^^gement  of  the  father,  on  account  of  his  de- 
F^vi  y,  and  he    ^^^  ^^  ^^j^^^   persons  had  been  restrained  from 
MiZ  w't^t^^ing  to  remove  the  infant  from  the  custody  of  the 
^ardians  w^^  '*^^i  V  aunU,  without  permission  of  the  Court.     Two 
^l  direcuoo  a'^^^^equently  appointed  for  them,  to  whom  was  given 
sliould  reside  ^^  their  education,  the  persons  with  whom  they 

remained  with'  1^^^  the  P^ace  of  their  residence,  but  they  still 


One  of  the  J^^  ^^isses  Long,  with  the  consent  of  the  guardians. 
determined  („f^^*-^-  -  having  died,  the  authority  having  thereby 
rfthe  Afisses  J  ^H^'JJ^jg,  carried  off  the  daughter  from  the  custody 
■Mde  tfa«the  ■*^&.  daring  their  absence,  upon  which  an  order  was 

demand  the  ;  ^^^S^  \  .hould  instanter  proceed  to  his  residence,  and 
-«fis,  in  op^ J^^W^J,^*"* J^  bring  her  into  Court.  The  father  after- 
'"tadmittu,^  ^^'  r  insisting  that  he  did  not  know  where  she  was, 
^fflts  to  taltj  *^^«-*^  bad  removed  her,  and  had  directed  his  ser- 
vice, and  a  ^^>.  «f  the  jurisdiction,  refusing  to  sUte  her  resi- 
>  gross  co^^^^I^^"u«  would  never  bring  her  back:  this  was  held 
'iould  cleat  -**V^*^/ Court,  and  the  father  was  committed  untd  he 
'^'  ''""'e§4*'*  ^^M**  «»  held  such  a  criminal  contempt  in  iU  nature 
l;;a>>     ^^^    i^arliament  did  not  apply. 

*«W,b^X^  t;5  2 R-u"V;  2  Rus..  Sc  M.  639 

^-^  ***  -y,  Blenkm.  J»c2».  ^J^  ^^^^  ^  Bradshaw,  I  Russ.  5id. 
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Pt.J[ — .Ri.  I.  In  Waine  v.  Waine  (x),  where  the  mother,  who  was  not  guardian^ 
-had  been  allowed  to  have  her  children  during  the  holidays,  but 
refused  to  let  them  go  back  to  school :  on  a  motion  for  her  commit- 
ment made  on  behalf  of  the  guardian,  the  Court  held  her  conduct  to 
be  a  gross  breach  of  privilege,  but  said  that  the  notice  of  motion 
ought  to  have  been  accompanied  with  a  notice  for  a  messenger  to 
bring  the  infants  into  Court,  as  it  might  be  necessary  to  turn  them 
over  to  a  proper  school. 

In  cases  of  clandestine  marriages  of  wards,  we  shall  hereafter  find 
that  the  Court  has  jurisdiction  to  separate  husband  and  wife,  until  the 
husband  have  cleared  his  contempt  by  executing  a  proper  settle- 
ment, but  no  longer ;  and  that  where  the  legality  of  the  marriage  is 
doubtful,  they  will  be  separated  until  that  be  decided.  In  Bathurst 
V.  Murray  (y),  where  the  marriage  had  been  in  Guernsey,  and  its 
legality  was  doubtful,  the  alleged  husband  was  committed,  and 
restrained  from  receiving  his  wife*s  visits :  and  it  appearing  she  was 
residing  with  a  hair-dresser,  a  connection  of  the  husband's,  the  Lord 
Chancellor  said,  if  she  would  not  consent  to  go  to  another  residence 
he  would  consider  whether,  by  the  jurisdiction  of  the  Court  over 
infants,  he  could  not  take  possession  of  the  person  of  the  ward,  and 
compel  her  to  do  so :  whereupon  which  she  submitted. 

So  by  the  practice  of  the  Court,  where  it  is  thought  requisite  that 
the  infant  should  reside  on  his  property,  on  the  proper  occasion  the 
Master  will  take  notice  of,  and  report  on  the  suggestion,  and  the 
Court  will  order  accordingly.  («) 

If  the  Court  make  any  order  as  to  the  custody,  although  it  be 
wrong,  yet  until  reversed  it  will  be  as  if  good,  and  all  parties  who 
would  infringe  it,  will  be  held  guilty  of  contempt.  Thus  too,  ii* 
those  who  wish  to  reverse  it,  have  infringed  it,  they  will  not  be 
heard  until  they  have  purged  their  contempt  (a).  And  it  will  be 
seen  from  the  above  cases,  that  if  required  for  the  benefit  and  pro« 
tection  of  the  in&nt,  the  Court  will  act  immediately,  by  means  of  its 
own  officers,  and  by  regulating  the  custody  of  his  person,  without 
waiting  for  any  formal  appointment  of  guardian  or  further  process. 

In  this  branch  of  its  jurisdiction,  the  Court,  as  we  shall  hereafler 
find  (e),  exercises  in  ^ome  degree  a  concurrent  authority  with  the 
Courts  of  Common  Law.  On  a  writ  of  habeas  corpus,  any  of  them 
may  cause  the  infant  to  be  delivered  to  his  proper  guardian,  but  it  is 
apprehended  to  no  other  person,  except  in  case  of  actual  illtreat- 
ment  or  injury,  when  they  will  place  him  in  such  custody  as  shall 
protect  him. 


[ 


x)  M.R.  Aug.  1,1839,  MSS.  (a)  Eyre  v.   Shaftesbury,  2  P.    Wms. 

y)  8  Ves.  74.  108 ;  Potu  v.  Norton  (1792),  cited  ibid«  n. 

(t)  Smith's  Ch.  P.  1, 511.  (6)  See  post. 
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CHAPTER  III. 

Of  the  appointment  of  Guardians  or  Curators  of  the  persons  of 
Infants  by  the  Court,  and  of  its  choice  of  the  individuah  who 
are  to  havt  the  cuttody  and  control  of  their  persons. 

A  PRINCIPAL  mode  adopted  by  the  Court  for  securing  the  custody  Pt.  i.-Bi.  i 
^d  control  of  the  infant's  person  is,  by  the  appointment  of  guardians  ^"-  "^-  «•  ^' 
Court™'  ^j^P^'^"^  ^  act  as  such ;  for,  as  we  have  already  seen,  the 
instrume  ts  ^"^'  ^^^  "P^"  ^^^If  ^o  manage  infants,  but  must  have 
manv  insta  -^  ^  exercise  its  superintendence,  and  in  very 

decide  upon  oTch^*^*^^  "^'^^"^  *"^  ^^^^^^  appointment,  they  will 
ment  of  their        ^^^®  proper  parties  to  have  the  control  and  manage- 


SECTION  1. 

Of  the  cases  in  ttvlt^  » 

or  choose  a  *^  Court  tpill  appoint  Guardians  or  Curators^ 

person.  ^^^  to  have  the  custody  and  control  of  the  Infantas 

I.  It  may  be  sIa  «.    j* 

pointed  in  11  ^^a  as  a  general  rule,  that  guardians  will  be  ap-  Of  the  cam  in 

general  interest    ^^*  ^^^re  it  is  necessary  for  protecting  the  infant's  Tjll^reura^ 
p^pi.  o  .«•*  •      *     ^  ^^T  sustaining  a  suit  by  or  against  him.  "  When-  ^^*  if[^  v^- 

^er  a  suit  18  COmiw  ,,  „®  t        f  tt       i     •   i       /,x    ,,  i     .     ^onwiUbtap^ 

behalf  or  ev        *^^nced  here,   says  Lord  Hardwicke  {b),  "  on  their  pointed. 

so  it  is  said  (  )     Y^^^^^^t,  the  Court  appoints  guardians  on  petition  ;"  *•  General  r* 

of  infants  wlia       ^^  ^^®  King  has  a  right  as  pater  patriae,  to  take  care  ^"'*' 

be  exercispd    lU  ^^^^  ^^^  ^^'®  ^^  themselves,  and  this  care  cannot 

,^_   .,.         .*     ^^^ise  than  by  appointing  them  proper  curators  or 

committees ;  the  li--  ^    rr  e  r    r- 

X  .      .    .      ^     *^^ng  can  have  no  other  protection  of  infants  than 

C    rt     K  rfe     ^^  guardians,  and  where  can  that  be  done  but  in  that 
^  '       .  -.  ^^^  is  taken  of  all  persons  under  natural  disabilities. 

„  I    ^^  niust  have  property  in  possession,  in  order  for  the 

Court  to  make  tK;  *    r  -.u  •*  i  *i-    • 

,.  .  '■*iis  assignment:  for,  as  with  its  general  parental  juris- 

*^^  especially  with  regard  to  this  particular  part  ot  it. 


(»  Httgbttt.^^ 


&ce»  Ambl.  302,  n.  (r)  Shaftesbury    r.   Shaftesburj,   Glib. 

£q.  Cas.  Ab.  173. 
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Pt.  I.— Bk.  I.  the  Court  has  not  the  means  of  acting,  unless  where  there  is  pro- 
Ch.  hi.  s.  I.  pgy^y  ^Q  ^Q^  ypQ„  (^,     Thus,  in  an  Anonymout  case  (e),  where  a 

mother  living  separate  from  her  husband,  petitioned  to  have  the 
infants  placed  with  her,  or  that  the  Master  might  approve  of  a 
proper  place  for  their  education,  the  mother  offering  to  provide  for 
their  maintenance  out  of  her  separate  income;  the  Lord  Chancellor, 
in  refusing  the  application,  said,  that  whenever  the  Court  had  inter- 
fered against  the  father  upon  pecuniary  considerations,  they  had  been 
solid  ones,  and  not  mere  expectations :  there  had  been  some  im- 
mediate  irrevocable  provision  by  which  the  child  could  be  brought  up 
in  a  manner  suitable  to  its  future  property,  but  it  would  not  interfere 
on  a  mere  ofier.     So  in  another  case  (/)  the  Court  refused  to  ap- 
point a  putative  father  guardian  of  his  bastard  child,  unless  he  made 
a  settlement  on  the  infant;  but  having  done  so,  he  was  so  appointed. 
And  the  same  principle  was  recognized  in  Fctgnani  v.  Sehoyn  (g). 
And  in  Ex  parte  Talbot  (h),  the  point  was  decided  that  the  Court 
has  no  jurisdiction  to  appoint  a  guardian  to  the  infant,  unless  he  has 
property.     If,  however,  any  person  will  make  any  provision  for  the 
infant,  as  an  annuity  of  5/.  a  year,  this  will  give  the  requisite  juris- 
diction (»).     In  Ex  parte  Hales  (A),  Lord  Chancellor  King  refused 
to  appoint  a  guardian  in  room  of  the  mother,  till  the  infant  (who  was 
abroad)  was  produced,  but  in  Stephens  v.  James  (i),  a  guardian  was 
appointed,  although  both  infant  and  father  were  in  America.    And 
it  seems  that  if  an  infant  have  property  in  Scotland  only,  but  be  her- 
self within  the  jurisdiction,  and  a  bill  be  filed  for  an  account  against 
her  trustees  and  guardians  here,  that  will  be  sufficient  (m). 
Where  there         H.  The  Court  then  will  appoint  guardians  of  the  person  where 
dinary  course  '  there  have  been  or  are  none  in  the  ordinary  course  of  the  law  (n). 
of  law.  Tjjjg  jg  especially  the  case  with  illegitimate  children  (o),  for  a  natural 

child  can  regularly  have  no  guardian  but  by  the  appointment  of  the 
Court  (p),  the  12  Car.  2,  c.  2if,  not  extending  to  them(f ).     But  there 


(d)  Wellesley  v.  Beaufort,  2  Run.  21. 

(•)  Jac.  264. 

(/)  Mad.  Eq.  I,  432,  Aoon. 

(f)  Jac.  268. 

(h)  before  Lord  Eldon,  6  Ap.  1815. 

(0  1  Newl.  Ch.  Pr.  210. 

(k)  Mos.  249. 

(0  1  M.  &  K.  628. 

(m)  Beattie  «.  Jobnstone,  V.  C.  Mar. 
19,  Lord  Ch.,  April  17,  1841,  MSS. 

(n)  Hampden's  case,  Hargr.  Co  Lit.  d. 
16, 88  6.  Shaftesbury  v.  Shaftesbury,  Gilb. 
Eq.  Cas.  1 73.  Ex  parte  Whitfield,  2  Atk. 
315,  and  ihe  cases  of  E;c  parte  Odell  and 
Ex  parte  Peploe  there  mentioned.  Lord 
Abeigavenny*s  case,  Hargr.  Co.  Lit!,  n.  16, 
68  b.  Teynham  v.  Barrett,  2  Atk.  ibid,  and 
3  B.  P.  C.'539,  n.  to3  B.C.C.501.  Ex  parte 
Watkios  2  Ves.  sen.  470.    Ex  parte  Salter, 


3  B.  C.  C.  500 ;  Dick.  7fi9.  Ex  parU 
Wheeler,  16,  Ves.  266.  Jeffrey  o.  \Vsn« 
teswarstwarth,  Bamad.  142,  where  both 
father  and  mother  were  doad.  Bettesworth 
V.  Bettesworth,  Dick.  729.  Ex  parte  My- 
erscougb,  1  Jac.  6l  Walk.  161.  Kx  parte 
Janion,  ib.  395.  Be  Jones,  1  Run.  478. 
In  Re  Man,  Set.  on  Dec.  282,  &c.  Kq 
England,  1  R.  &  M.  499. 

(o)  Wallis  ».  Campbell,  13  Ves.  517 ) 
Courtois  v.  Vincent,  Jac.  268;  Mad.  Eq.  1, 
432 ;  ibid.  435.  Ward  v.  Sl  PauU  2  B.  C.  C, 
583.  Peckham  v,  Peckharo,  2  Cox,  46. 
Charteris  v.  Voung,  1  Jac.  &  Walk.  106, 
and  Eraser  v.  Byng  there  cited.  Barry  », 
Barry.  1  Molloy.  210.  £lwts  v.  Court, 
Mad.  Eq.  435 

(p)  Ward  0.  ^1.  Paul,  tupra, 

(q)  Barry  v.  Bany,  supra. 


O^      -THE   PERSON   WILL   BE   APPOINTED.  31) 

isno  precedent  fom-   the  appointment  of  guardians  by  the  Court  for  p,^I--b^k.L 
females,  in  any  c&se  after  marriage  of  the  infant  (r).  ■ 

If  [.  So  the  Court  will  in  many  cases  appoint  guardians,  or  persons  to  J^J;f;;f^^^;;^^ 
act  as  such,  where  guardians  in  other  rights  already  exist,  but  whose  are  s«uperseded 
authority  has  been  superseded  by  the  Court,  as  having  exercised  it  to  cLe,ren;u^ce^ 
the  inj  ury  or  dispArajremeot  of  the  infant,  or  who  decline,  renounce,  or  become  inca- 

•  —e^u**'  »  «  ,    ,        ^1         i_     *i.    1  pable,  bank- 

have  become  iQcapa.ble  to  act  in  the  office  confided  to  them  by  the  law.  ^^^^^^  ^^ 

But    here  a  distinction  of  importance  is  to  be  taken.     Where 
guardians  already  ex.ist  by  Actof  Parliament  as  testamentary  guardians, 
01  by  nature,  as  i^  the  case  of  parents,  since  the  Court  cannot  abso- 
lutely and  irrevocably  remove  such  parties  firom  the  guardianship,  and 
cancel  their  authority,  without  leaving  them  any  locus  penitentuB,  (as 
Tsill  be  found  when  ^vrc  come  to  discuss  the  authority  which  the  Court 
exercises  over  guarclians)  {rr),  so  neither  will  it  irrevocably  appoint 
g^iardians  in  their  room,  but  merely  persons  to  act  as  such,  who  may 
be  called  rather  curators  than  guardians  («),  to  protect  the  infants 
against   some  prejudice  in  the    lifetime  of  the  guardian.     With 
respect,  however,  to     «uardians  in  socage  or  by  custom,  since,  by  the 
Common  Law.  a  di^^^^gement  of  the  ward's  person  or  estate  was, 
Trr  Su    •    ^*^^  find,  a  forfeiture  of  the  guardianship,  the  power 
0  t  e      urt,  in  8UctK  a  contingency  of  appointing  guardians  in  their 
Tw^^r^l-Wandunqualified.  And  in  cases  of  the  idiocy 
F»wer  of  d.e  cT'*^*    disclaimer,  or  refusal  to  act  of  any  guardian,  the 

manner  seem  to  ^^   *^  aPP°'°*  *  "*''  **"*  "  ^''  '°*'°*  "* 

Thus,  where  ~  ^ompl**®*  .     . 

sedcd,  on  the  »^  *^t:liet  -was  atiH  living,  but  his  authority  was  super- 

ws  made  to  a^  ^^^d  of  bia  insolvency  and  extravagance,  a  reference 

saving,  that  a        *''^'v    of  »  person  to  act  as  guardian.  Lord  Eldon 

'^i'ler,  but  o^^^^-^in  could  not  be  appointed  in  the  lifetime  of  the 

rossly  malu^*^      ^  oerson  to  act  as  such  (0-     So  where  a  father 

« reference  Hr^^^^    ^eiofe"**'  *"^  ^^'  *^«'^^<"^'  ^^^"  prosecuted, 

So  in  a  simile       *^^.-le  to  approve  a  proper  person  to  be  guardian  («). 

^  been  cotji"  ^^^^J^  where  the  father  had  ill  used  the  mother,  and 

H  and  h«tj*^^^*  jjewgate  on  articles  of  the  peace  exhibited  by 

siiempted  vj^^.    ^X^^^     ^"tded  place  of  abode,  was  insolvent,  and  had 

"iifre  an  i^  *^»X^^     **      ^ove  the  infanU  from  their  schools  («).    So 

»'''«,  he  ^^*X^    ^"^    ^ote  to  the  Court  for  protection  from  the 

^  *«  fethe^.^^    V»  ht  into  Court,  and  the  same  reference  made  (y). 

Vrto^        W,i^^'^«^„ent,  on  his  consent,  it  was  referred  to  the 

'')  R«.h  '=^>»'e  of  a  vetson  to  have  the  care  of  his  infant  son  («). 

I,"  nd-    *i^»^»-^  „  .  IflO  (*)  Ex  parte  Warner,  4  B.  C.  C.  101. 


^e: 


.^^-     iX^*^*  ^    T  c  n    III.  (y)  Newport  V.  Moore,  Dick.  166. 

^J^^  ^^-  .   Cii- 1-  S- 1^-  "*'  \l^  vVUcox  t'.  Darker,  2  Dick.  631  ;  1 


^  ^"^^a.*^^^    .  ,c  vi-.  446.  Jac.  250.  n. 


/^^•'•^tr^rf  16  Vef.  446. 
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Ft.  i._Be.  t.  So  where  a  father  had  deserted  his  children,  and  was  insolvent,  and 
—  ■■  '   '■'  they  had  been  maintained  and  educated  by  a  stranger,  the  Court 
will  make  an  order  to  approve  of  a  proper  person  to  act  in  the  nature 
of  a  guardian  (a).     So  where  the  Court  had  superseded  the  authority 
of  the  parents,  on  account  of  their  gross  depravity  and  dilapidated 
fortunes,  it  was  ordered  that  the  infants  should  be  placed  under  the 
care  of  two  other  persons,  whom  all  agreed  to  be  proper,  they  un- 
dertaking to  take  upon  themselves  the  care  and  education  of  the 
infants  (6).     So  where  the  father's  authority  had  been  so  super- 
seded, on  account  of  his  atheistical  and  irreligious  principles,  and 
his  avowed  intention  of  educating  his  children  accordingly ;  on  the 
authority  of  the  last  case,  a  reference  was  made  to  inquire  of  a  pro- 
per plan  for  their  education,  and  with  whom  the  infants  should 
remain  during  their  minority,  or  until  further  orders  (c).      So  in 
WeUesley  v.  Beaufort  {d)^  where  the  father  was  deprived  of  the 
custody  of  his  children  for  similar  reasons,  a  reference  was  made  to 
inquire  and  report  what  persons  other  than  the  father  willing  to 
undertake  the  same,  the  custody  of  the  infants,  and  the  care  of  their 
maintenance  and  education  should  be  committed,  and    guardians 
were  afterwards  appointed  accordingly.    So  where  the  mother  was 
the  guardian  appointed  by  the  Court,  but  had  sufiered  one  infant  to 
be  married  improperly,  and  charges  were  made  of  her  practising  to 
marry  the  other  in  the  same  way,  the  Court  ordered  the  infants  to 
be  placed  in  the  custody  of  P.,  whom  all  parties  agreed  to  be  pro- 
per, without,  however,  removing  the  mother  («).     And  a  reference 
was  made  to  approve  a  guardian,  in  like  manner,  in  lieu  of  the 
mother,  for  a  similar  reason,  in  Shipbrook  v.  Hitchitibrook  (/),  and 
Hodgson  v.   WaUon^  there  cited.     Where  a   father  was  entirely 
resident  abroad,  that  circumstance  only  (unless  under  special  cir- 
cumstances) will  prevent  the  Court  giving  to  him  the  custody  of  his 
children  who  are  with  other  relations  in  England ;  and  the  father 
admitting  he  had  no  establishment  for    them    in  England,   and 
that  he  was  ready  to  join  in  a  proper  scheme  for  their  maintenance 
and  education,  to  be  settled  by  the  Master :  on  the  petition  of  the 
infants,  a  reference  was  made  accordingly  to  approve  of  a  proper  person 
or  persons  to  act  as  their  guardian  {g).      In  Stephens  v.  James  (A), 
where  a  father  had  become  bankrupt,  and  had  taken  the  infant  with 
him  to  America,  and  refused  to  let  him  come  back,  a  guardian  was 
appointed  for  him  in  England.     Where  the  Court  had  taken  the 

(a)  Re  England.  1  R.  &  M.  499.  (^)  VVellesley  v.  Beaufort,  2  Russ.  6. 

(6)  Crcuze  v.  Orby  Hunter,  2  B.  C.  C.  (A>  1  M.  &  K.  628 ;  and  aee  Jeffreys  ». 

600,  n. ;  2  Cox,  242.  Wanteswarslwarth.  Barnad.  143,  where  the 

{c)  Shelley  v.  Westbrook,  Jac  266.  infauts  being  suffered  to  go  permanently 

(d)  2  Rus$.  1 ;  2  Bi.  N.  S.  128.  abroad  two  persons  within  the  jurisdiction 

(e)  Roach  v.  Garvan,  I  Ves*  157.  were  named  as  their  euardians. 
(/)  Dick.  647. 
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Want  from  Ae  mother,  to  whose  care  the  father  had  recommended  PjJt7^"a';/; 
the  infant  bjwUl,  but  had  not  appointed  her  guardian,  she  having  ' 

married  again  to  a.  papist,  the  Chancellor  referred  it  to  the  Master 
to  appoint  a  proper    person  to  have  the  guardianship,  before  whom 
the  grandmother  Knight  propose  herself  as  such  (i).     So  in  re  Cor- 
mki  (*),  where    the   mother  was  dead,  and  the  father  a  man  of 
irregular  habits,    had  married  his  servant,  and  the  minors  were  en- 
titled to  real  estate  in  right  of  their  mother,  a  reference  was  made  to 
report  whether  or  not  it  would    be  proper  to  appoint  guardians  of 
their  persons  and  fortunes. 

A  testamentary  guardian  having  become  bankrupt,  it  was  referred 
to  the  Master  to  approve  of  a  proper  person  to  have  the  care  of  the 
infants  (i)-    In  In^hctm  v.  Bickerdike  (m),  the  Vice  Chancellor,  after 
saving  that  the  Court  would  not    remove  a  tesumentory  guardian, 
added  that  on  a  prop^^  case  being  made,  he  would  refer  it  to  the  Master 
to  approve  some  othe,  person  to  superintend  the  maintenance  and  edu- 
cation of  the  infant  5     ,^  niade  an  order  accordingly.    Where  a  testa- 
mentary guardian  l»a.a  become  lunatic,  a  guardian  is  said  to  have  been 
appointed  m  his  roofc,  („).     But  on  the  authority  of  the  foregoing 
cases,  It  could  only   x,  J-  been  a  person  to  act  at  such,  as  the  lunatic 
m,ght  have  ^cov^^^*    ^here  the  Duke  of  Beaufort  appointed  the 
Duke  of  Onnon^l  ^»~,.i^,  and  he  v»as  attainted,  and  so  made  in- 

:£tru'S'^  ::^  T  poi-'i  ^^  ^?  ^^  '-"^jL^t 

now  certain.  tK        **^t  be  done  by  any  other  power.     However,  Us 

Co™mo^^;'S^^      in  cases  of  attainder,  felony,  .diocy.  and  other 

least,  during*K  ^^^dfications,  the  Court  will  appomt  guardians  at 

actassuchl)    ^    ^^^Thatthe  disqualification  lasts,  or  curators  to 

discharge  thJl        '^t  it  seems  by  no  means  a  matter  of  course  to 

'"d  appoint  o^^^^^Jlentary  guardians,  where  they  have  once  acted, 

-Ca^^^i^*"S^hera  petition  was  presented  by  the  tes^ 

'"^els.  and  ^^^^.n^Ung  that  the  infant  was  going  abroad  on  h.s 

fcired  that  t^^^l  i  „M  he  under  their  inspection,  and.  therefore, 

appointed;   Y^^V    w^bt  be  discharged  of  the  trust,  and  new  guardians 

"^'wdone  ow^^^  ^  «lwicke,  with  some  warmth,  refused  it,  as  being 

'f^wom  .*^  ^K^  ""^cation  ofthe  guardians  themselves,  saying  that 

'he  Court  *J   ^^K^r        rinue  to  act  in  the  trust,  as  they  had  accepted  it, 

forthesan^r'^^X^   *°!!^  " I  them.     But  on  a  petition  being  presented 

Wined  ac^  **^^    """"^Zhalf  of  the  infant,  stating  that  the  trustees 


^P^icul^^^^i'^'^S'^hTrtherTonl^ntinV;!^^^  Hardwicke  made 
P^cedent,  »^^*"^^^"   wh  he  declared  was  not  to  be  brought  into 
..^^^i^^'/the  consent  of  all  parties,  committing  the  care 

!li'l'^.»C^-     X,.  -.139  („)  Ex  parte  Udy  Ann  Bridges  Hill. 

^->  *;^.  a  D'C''-  **'•  Eq.  Caa.  Ab.  260 ;  Bac.  Ab.  Guard.  A.  3. 
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Pt.  I._Be.  I.  and  direction  of  the  person,  and  education  of  the  infant  to  the 
Ch.  Ill,  s.  I.  guardians  named  in  the  infant's  petition,  one  of  whom  was  his  uncle, 
until  further  order,  with  an  increased  allowance  till  that  time  (p). 

It  is  broadly  laid  down  in  books  of  authority  (9),  that  the  statute 
guardian  dying,  or  refusing  to  take  upon  himself  the  guardianship, 
the  Lord  Chancellor  may  appoint  a  proper  guardian ;  and  by  the 
Court  in  G'Keefe  v.  Casey  (r),  it  is  as  if  none  had  been  appointed. 
In  an  Ammymous  case  («),  on  the  infant  withdrawing  herself  from  the 
testamentary  guardian,  complaining  of  ill  usage,  the  latter  renounced 
the  management,  but  joined  with  all  the  relations  in  desiring  she  might 
be  put  under  the  care  of  T.,  though  the  infant  desired  H. ;  the  latter 
was  appointed,  but  it  was  stated  not  to  be  a  case  of  guardianship,  but 
only  of  personal  residence.  In  Ex  parte  Champney  (^),  the  surviving 
testamentary  guardian  of  the  petitioner  declining  to  take  upon  him- 
self the  guardianship,  it  was  referred  to  the  Master  to  approve  of 
a  proper  person  to  have  the  care  of  the  maintenance  and  education 
of  the  petitioner.  So  in  a  like  case,  where  the  testamentary  guardian 
had  declined,  a  reference  was  made  on  the  petition  of  the  in&nt  to 
approve  of  a  proper  guardian,  and  he  and  all  other  parties  were  to 
have  notice  to  attend,  and  to  be  at  liberty  to  propose  a  guardian  or 
guardians  (u). 

It  seems  to  result  from  these  cases,  that  where  the  testamentary 
guardian  disclaims  mthaut  acting ^  it  is  as  if  there  never  was  one,  and 
the  Court  may  make  an  absolute  appointment ;  but  it  is  apprehended, 
the  disclaimer  in  such  case  must  be  by  deed  (x).  And  this  is  con- 
sistent with  the  doctrine  in  Bedel  v.  Constable  ( y),  where  it  is  said, 
that  where  a  party  names  the  trustee,  as  under  the  IS  Car.  S,  the 
trust  may  be  refused,  though  where  the  law  appoints,  it  cannot 
Where  ineffi.  IV.  In  an  old  case  (z)  where  a  testator  had  intended  to  appoint  testa- 
cient^ap-  mcntary  guardians,  but  the  will  was  not  properly  executed,  the  Master 
of  the  Rolls,  upon  the  hearing,  made  a  reference  to  approve  of  a  pro- 
per person  to  be  appointed,  prefacing  the  order  with  a  recital  of  such 
want  of  attestation  (a).  In  a  similar  case  the  Chief  Baron  of  the 
Exchequer  appointed  the  guardian  named  in  the  unattested  will  with- 
out a  reference  (6).  In  Darcy  v.  Holdemesse  (c),  where  one  devised 
the  guardianship  of  his  child  to  his  wife  and  A.,  but  if  his  wife  should 
marry  again  they  were  to  fix  upon  another  guardian*    She  married 

{fi)  Spencer  0.  CheiterBeld,  Amb.  145.  1  MoU.  210. 

(9)  1  Gilb.  £q.  Cu.  Ab.  260;   Bac.  (y)  Vaufrh.  182. 

Ab.  Guard.  A.  3.  (t)  2  Gilb.  Eq.  Cas.  487 ;  1  P.  Wnw. 

(r;  I  Sch.  &  Lef.  106.  703. 

0  2  Ves.  sen.  374.  (a)  May  v.  May,  Dick.  527.     Duke  of 


\ 


I)  Dick.  350.  Newcastle  8  case,  15  Yes.  447,  n. 

(u)  Ex  pane  Patton,  1748,  Seton  on  (6)  Hall  v.  Storer,  1  Y.  &  C.  556. 

Dee*.  283.  (r)  Trin.  T.  1725,  cited  1  P.  Wms.  703. 
(jp)  See  as  to  the  father,  Barry  r^  Barry, 
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.cam.  and  A.  «„a    .he  could  not  agree:  if  was  held  the  chmce  P..  L-B.  I. 

Lived  «pouth«    Court.    Where  te.taa.entanrguard.ansreM 

toiatenneddle  in  «   suit,  and  the  guardian,  ad  hiem,  had  d.ed.  the 
Court  appomted     one   to  carry   into  effect  a  decree  against  the 


^Tbe  Court  has  authority,  and  will  appoint  a  guardian,  although  l^^^ 
infant,  being    above  fourteen,  has  .heady  appointed  one  by  pj,i^.d  g««._ 
L  (e)    In  £a:    parte   Watkitu,  the   reason    assigned  tor  the  ^,f 
invalidity  of  the    appointment  was,  that  the  infant  had  no  socage 
eutes-     The  weight  which  the  inclination  or  nomination  ot  the 
iolant  wUI  lave  with  the  Court  will  be  subsequenUy  considered. 

VI.    In  Expar^t^    jfT^i^,  it  was  also  held,  that  the  governor  tho*^^^^^ 
ofthe  Leeward  Isla^^  Ijaving  nominated  a  guardian  for  the  mrani  ^tie.  haye  done 
whilst  abroad,  does    not  supersede  the  authority  of  the  Court  when  to. 
lie  comes  to  Engla,,^j       And  in  Beattie  v.  Johtutone  ( / )  the  fact  that 
the  father  had,  by  ^^jg  ^yi,  nominated  curators  of  the  person  and 
estates  accordiiig   ,^  ^^  ^^  of  Scotknd,  did  not  prevent  the  Court 
from  appointing   gva«.Tdian8  when  the  infant  came  to  reside  within 
the  jurisdiction. 


VII.  There  are  o^Ver  peculiar  circumstance,  under  which  the  Cotirt  w^^  thW 
.  lappo.„tguardi^3Pf^„t,,  even  when  they  have  them  already,  ^-^^M, 
.hen  ««  dearly  f^' L,  beneEt -,  to  which  the  following  case  may  u.inf«.«  on 
^  T!TX^    i^^S^to^  ••  Where  the  infant  plaintiff  stated  m  -^p"  •>. 
ZZtL}^^  *^lS«Cd  mother  had  been  foreigners,  resident  in  gu.rd..o^p. 
England  and  th^^^«.^*'t,irth  the  mother  had  returned  to  Milan. 
Me  'anr'"  ^•^fel  '".for  fi^e  years,  when  she  went  abroad  to  her 
&  her  and  nn^th^^^^d     '    vears    at  the  end  of  which  time  they 
<ie].vered  her  to  ^J^     for  »**>  J^f^  ^  S    who  had  since  maintained 
ind  educated  K        **^  sole  care  ot  ^.  A.  »•>  wno  uou  t7„„i.„  j 

contribuung  i,^^*.  Ver  U«»»'' '^^  ^'^  not  since  been  m  England. 
Wr-K^ther'Sn'^HlJ^fJter  support;  that  her  father  was  dead  and 
.e,er.,w7^  ^^Mdan.  -nd  ^at  G.  A.  S.  had  setded  upon  her  a 
senior.  ifZe^^^l  ^TlO^'  «°n«>l».  defeasible  in  favour  of  the 
"  '''«tel***^^  A  undir  twenty^ne  without  his  consent,  or  that 
r  ^uch^  ^^ ts  de^th.  or  if  she  ceased  to  continue  under  the 
,n^  tk^  J^'  ^*  Z  ox  his  trustees  after  his  death,  should 
^d  ''^  t^""  d  on  behalf  of  the  infant,  that  G.  A.  S.  might 
"*  «^.*'**"ay«^' **".  ..f.,„n«,wa«  made  to  consider  whether 


of  his 
care  of 
approve,  a, 

^  appointee 

"knight be  w    ^V^s^^  v  «      Areierc"^  t--*- -  .1      r 

4eeffect,f^^;c.^^*i;;"-^„a5m guardian. tak^^^  into  cons.derat.on 

This  Will   1^^    ^     J  ^pedoftrust(jf). 
*^u.ors  o^    ^'^^^^"'^f  Ae  consideration  of  that  class  of  cases  where 
"K  0^  ^^W  ^!  no«  have  bequeathed  or  given  property  to  the 
^-S^fo:"  P-ed'or  implied,  that  they  should  be 

^*^^'^^^\trc2        ih^^^  -  Sriwyn.  Jac.  268. 
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^r'  ^TT^**  ^*  under  the  care  of,  and  their  education  be  managed  by  particular 
— - — -  '      persons,  other  than  the  legitimate  and  natural  guardians. 
Where  there  is       1.  In  such  case  if  there  be  a  gift  over  on  non-compliance  with  the 
noncompU-^''    Condition,  as  where  there  is  an  opposition  by  the  legitimate  guardian, 
ance.  ^ho  insists  upon  his  rights,  it  is  presumed  that  the  Court  cannot 

interfere  with  the  custody,  or  appoint  other  guardians  in  derogation 
of  their  rights,  as  it  is  no  where  laid  down  that  the  guardianship  can 
be  wantonly  disposed  of  by  a  third  person  (g).  Hence,  the  case 
contemplated  by  Lord  Hardwicke  (A)  will  arise,  when  he  says, 
"  there  have  been  instances  where  the  grandfather  has  given  an 
estate  to  a  grandchild,  and  appointed  guardians  to  his  estate  and 
person,  and  if  the  father  did  not  submit  to  the  will,  the  Court  has 
made  the  father's  opposition  work  a  forfeiture  of  his  son's  estate." 
Where  no  gift  2.  Where,  however,  there  is  no  gift  over  on  non-compliance  with 
the  condition,  it  will  be  hereafter  found  that  the  Court  will  not,  unless 
in  very  special  cases,  either  insist  upon  a  forfeiture  of  the  infant's 
property,  or  make  the  appointment  of  the  other  parties  pointed  out 
by  the  testator  in  derogation  of  the  authority  of  the  former.  As  an 
authority  for  this  position,  the  dictum  of  Lord  Thurlow,  above 
mentioned,  may  be  cited.  So  in  Ex  parte  Hopkins  (t).  Lord  King 
said  that  the  father  being  entitled  to  the  custody,  it  could  not  be 
conceived  that  because  another  thinks  fit  to  give  a  legacy  to  his 
child,  he  was  to  be  deprived  of  the  right  which  naturally  belonged 
to  him,  and  inCohton  v.  Morris  (k),  where  benefits  were  given  both  to 
the  infant  and  the  father,  but  those  to  the  latter  were  revoked  in  case 
of  his  interference  with  the  infant,  and  the  trustees  of  the  will  were 
nominated  the  infant's  guardians,  by  the  testator,  who  was  his 
grandfather:  the  Court  made  its  appointment  of  the  trustees  as 
guardians  entirely  contingent  on  the  undertaking  of  the  father, 
to  be  given  before  the  Master,  not  to  interfere ;  but  nothing  was 
said  in  the  decree  of  the  forfeiture  of  the  infant's  estate  in  case  the 
condition  was  not  complied  with. 
Where  no  sift       3.  To  this  latter  rule,  however,  there  are  several  exceptions.   Thus, 

buf if  hM  ac^  ^^^  ^^^^®  *®  ^^^^^^  ^^  °*®^  guardian  receives  no  benefit  by  the 
quieBced.  will  or  gift,  but  he  has  impliedly  or  expressly  consented  to,  or  acted 
upon  its  provisions.  In  such  case  the  Court  will  appoint  those 
guardians  whom  the  donor  has  pointed  out,  and  the  legitimate 
guardian  will  not  be  permitted,  at  a  future  time,  to  come  and  disturb 
the  arrangement  which  has  been  come  to  and  acted  on  by  his 
consent  or  permission,  if  it  be  beneficial  to  the  infant.  Thus  (J)  a 
grandfather  bequeathed  an  estate  to  a  grandson,  and  assumed  to 
appoint  the  defendant  Leigh  and  others,  guardians.     A  bill  was 

(g)  Per    Lord    Thurlow,    Powell    r.  (i)  3  P.  Wms.  161. 

Cleaver,  2  B.  C.  C.  509.  •  (fe)  Jac.  258. 

(k)  Ambl.  303.  (0  Blake  v.  Leigh,  Ambl.  303. 


OF  THE   PERSON   WILL   BE  APPOINTED.  45 

afterwards  brought  in  the  name  of  the  infant,  by  his  father^  as  Pt.  I.— Bk.  r. 
prochein  ami,  and  also  of  the  father,  as  complainant,  to  establish  the  — ^^ — ^-^— ' 
will,  and  have  the  trusts  performed.  The  guardians  appointed  by 
the  will  haying  refused  to  act,  H.  was  appointed  by  the  Master 
guardian  in  their  stead,  on  an  attendance  before  him,  as  well  on 
the  part  of  the  &ther  as  other  parties.  The  grandson  was  sent  to 
St  Omers,  to  be  educated  in  the  Roman  Catholic  religion,  but  was 
brought  back  and  put  to  Harrow  School,  and  afterwards  the  father, 
having  conformed,  applied  to  have  the  guardianship;  but  Lord 
Hardwicke  refused,  the  Court  having  interposed  after  he  had  waived 
his  parental  right,  and  by  consent  of  all  parties.  Upon  which  the 
&ther  proposed  two  other  guardians,  who  not  being  objected  to,  they 
were  ordered  to  have  the  care  of  the  infant's  person. 

In  Ljfons  v.  Blenkin{m\  the  Court  being  of  opinion  that  the 
&ther  had  for  a  long  time  acquiesced  in  the  education  and 
maintenance  of  the  children  by  their  aunt,  who  was  by  the  will  of 
their  grandfather  named  as  guardian  of  their  persons,  with  a 
discretionary  trust  for  their  maintenance,  refused  the  father's  appli^ 
cation  to  have  the  custody  of  them,  and  confirmed  her  in  the 
guardianship,  saying,  that  although  the  testator  could  not  impose 
the  terms  of  appointing  a  guardian  where  the  father  was  living,  yet 
the  fiither,  by  his  consent,  might  enable  the  guardian  to  act,  and  in 
that  case  he  had  done  so.  These  principles  seem  to  be  confirmed 
by  the  case  of  HiU  v.  Gomme  (»),  where,  in  consideration  of  100/. 
paid  by  the  infant's  father  to  A.  B.,  the  latter  covenanted  to  maintain 
and  apprentice  the  infant,  and  that  he  should  take  a  specified  interest 
in  all  the  real  and  personal  estate  which  A.  B.  should  possess  at  his 
death.  The  infant  was  then  at  nurse  with  the  wife  of  A.  B.,  but 
shortly  after  left  him  and  was  brought  .up  and  educated  by  his 
father.  The  Master  of  the  Rolls  held,  that  the  condition  in  life  of 
the  infant  not  havmg  been  altered,  and  no  expectation  defeated,  the 
contract  might  be  and  was  abandoned :  but  if  there  had  been  a  part 
performance,  altering  the  condition  in  life  of  the  infant,  the  father 
would  not  have  been  permitted  to  defeat  it  to  bis  prejudice  by  taking 
him  back. 

4.  A  second  case  is,  where  there  is  a  gift  to  the  father  or  other  Where  there  i» 
legitimate  guardian  in  the  deed  or  will.     In  such  case,  if  the  father  fa^er^Vhe 
submit,  the  Court  will  direct  and  appoint  a  guardian  on  his  submis-  svhmits. 
sion,  although  only  presumed  (o).     Of  such  a  kind  was  the  case  of 
Potts  V.  Norton  {p),  where  a  testator  left  legacies  to  the  children, 
and  an  annuity   to   his  brother,   their  father,  with  a  particular 
request  that  he  would  commit  the  education  of  the  children  to  the 
executors.     On  consent  of  the  brother,  who  received  his  annuity, 

(•)  Jic  255.  (o)  Per  Lord  Hardwicke,  AmU.  305, 

{n)  I  Beav.  540.  (p)  2  P.  Wms.  109,  n. 
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Pt.  r.— Fk.  I.  the  children  were  placed  with  the  executors,  and  the  brother  was  not 

p_   TIT  a    T  *^ 

— ^ —  allowed  afterwards  to  disturb  this  arrangement.  So  in  CobUm^i, 
Morris  (g),  a  testator  had  given  a  large  legacy  to  trustees,  upon 
trusts  for  the  benefit  of  his  infant  grand-daughter,  and  upon  trust 
to  pay  100^  annually  out  of  the  interest  to  her  father  till  she  should 
attain  twenty-one,  or  marry  with  the  consent  of  the  trustees  to 
whom  he  committed  the  guardianship,  with  a  legacy  of  SOOOL  to  the 
father,  and  by  a  codicil  revoked  his  gifts  to  the  father  if  he  interfered 
with  her  education.  The  father  resisted  and  demanded  the  guardian- 
ship. By  the  decree,  on  the  father  giving  an  undertaking  before  the 
Master  to  give  up  all  inteSrference  with  the  management  and  education 
of  his  child,  he  was  declared  entitled  to  the  benefits  in  the  will ; 
if  he  refused  he  was  not  to  be  entitled  to  them,  but  it  was  declared 
that  in  the  event  of  his  giving  such  undertaking,  the  trustees  were 
to  be  entitled  to  the  guardianship,  custody,  tuition,  and  management 
•of  the  infant  during  her  minority.  In  Lyons  v.  Blenkin  (r).  Lord 
Eldon  said  ^*  he  believed  there  were  some  cases  in  Lord  Northington's 
time  where  the  Court  would  reserve  power  over  the  father,  not  only 
if  he  accepted  a  bounty  given  to  himself,  but  if  he  availed  himself  of 
a  bounty  given  for  the  maintenance  of  his  children,  which  he  must 
odierwise  have  provided  at  his  own  expense ;"  and  that  case  was  an 
instance  of  a  similar  decision. 
\niere  the  pa*  But  it  seems  that  where  the  fiither  does  not  accept  the  gift  to  him- 
iMdvertently  ^%  <uid  cven  whon  he  has  accepted  it,  in  ignorance  of  his  rights, 
Mcepti  the  gift,  mid  returns  h,  and  refuses  any  longer  to  avul  himself  of  it,  the  Court 
will  not  wholly  supersede  his  authority,  and  appoint  other  guardians, 
but  will  only  compel  him  to  educate  the  children  according  to  theii 
expectations.  Thus,  Lord  Eldon  («),  commenting  npon  Powell  v. 
Cleaver  (I),  where  by  the  will  which  gave  benefits  to  the  children^ 
and  assumed  to  dispose  of  the  guardianship,  a  legacy  was  given  tc 
Che  father,  which  he  had  accepted,  as  he  insisted  in  ignorance  of  his 
rights,  states  the  argument  to  have  been  for  giving  the  guardianshif 
to  those  named  in  the  will,  that  the  bounty  given  to  the  father  hac 
put  him  to  his  election,  and  Uiat  after  receiving  the  legacy,  he  coulc 
not  withhold  compliance  with  the  condition,  but,  he  observes,  '^  thai 
such  argument  could  not  sustain  the  jurisdiction,  for  the  father,  not 
knowing  he  was  making  the  election,  was  at  full  liberty  to  pay  bact 
the  money.*' 

It  appears  the  fact  of  infants  being  abroad  will  not  prevent  th< 
appointment  of  guardians  for  them  («),  but  the  marriage  of  a  femah 
infant  will,  as  we  have  seen,  prevent  it  (x). 

(q)  Jac.  257,  n.  («)  Roach  v.  Garvan*  1  Vet.  aen.  157 

(r)  Jac.  257,  ants,  Logan  o.  FairUe»  Jac.  193.      Stophans  t 

<t)  )0  Ves.  63.  Jamoa,  1  M.  &  K.  628. 

(t)  2  B.  C.  C.  600.  (c)  Roach  v.  Garvan,  tupra. 
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The  Court  having  appointed  guardians  for  infante,  is  not  thereby  Pt.  I.-B<.jl. 

iuu:tus  offien,  but  wUl  from  time  to  time,  if  expedient,  as  m  the  case 

of  their  misconduct,  discharge  them  and  appoint  others,  or  supersede 
their  authority  (y )  . 

Gruardians  of  the  person  appointed  by  the  Court,  are  not  in  general 
required  to  give  any  security.  However,  as  we  shall  see  there  are 
several  special  cases  in  which  it  will  be  required,  and  with  respect  to 
liie  estates  of  in&nts  the  practice  is  difierent  (z). 


SECTION  II.    (A.) 


*oAo  aiU  be  appointed  Guardkuu  or  Curaton, 
9-^eogwud  am  sueh  by  the  Court 

Where  the  parties  before  the  Court  are  all  agreed  as  to  the  WA'^P^'T* 
Binagement  of  the  infant  and  the  persons  who  are  to  have  the  care  42^g„i^  „ 
of  him.  tho«  perao^  will  generally  be  appointed  to  the  office  of  g^ar^-by 
guardians,  "Itho^gi^   different  from  the  natural  ones,  provided  they  do 
not  appear  to  be  oHj-cdonable  on  any  other  ground  (a).   In  general, 
h«we«=r.  ti»  Co,»^ J*?°  i«,elf  to  judge  «»d  decide  who  shall 

^guardian.,  thr^^  V^J,  i^trumentality  of  the  Master,  who,  in  hi. 
TiZ'^  -ra.;;  parties  for  that^'offi,^.  i-  -l-«^ -jj^^ 
.hey  bemg  p.!;**  .^uU  upon  which  he  «.  approve,  of  them  (J. 
offi«(c).  »Ej^»^who  te  willing  to  undertake  and  act  m  the 
Coort  (j)L     *"**     *4^ey  are  sometime,  required  to  declare  m  open 

Uid  Z*^*^'-'!     ^„  ^  reKgU^  opinion,  of  guardians,  it  may  be  wj*  ^."i  ^ 
arenowcongi,,  ^^^   «.l  rule  that  the  religiou.  principles  of  no  man  ,pi„um.. 
%  be  of  an    .  *^^ TdiMualifi^tio"  for  his  being  a  guardian,  unless 
«ilhe^,  k'>^^4j  tendency,  and  ^"'>-' 'ZTlfJ  lOflZ 


«^soD,  nnJeaJ^     ^!     the  Court  wiU  not  even  remove  him  for  that 
'"^ms,  or  it         ^^^^eavour  to  inculcate  these  sentiment,  on  &e 


^iliem. 


TiT^^X  t^  ""t^  they  are  likely  to  be  infected  or  mjured 
^^^^^^llZ>>e  persuasion  as  that  of  the  paienu  and 


W  Roach 
(')  Seton 


Bii 


^*)  Speacer 


^^n.  t»T^* 


gt   alia 


'«revs 


■      fc,°315.'    Ex  parte 
^x  p«te  Meunjfort. 

-   I  Ves.  sen.  l0'« 
^tUrtb,   Barnard- 


1«.    Creiiie  ».  Orby  Hunter,  2  B.  C.  C. 
400.    Re  Dunne,  2  MolL  213. 

ib)  Set  Dec.  277.  ^^^U^r^.^^i 
397.     Beattie  v.  Johnstone,  Lord  Ch.  April 

17  1841 

(c)  Crcuie  v.  Orby  Hunter  j  Spencer  v. 

Chesterfield;    Jeffreys    v.   y^^^^^'% 
warth.  ante.     Wellesley    v.   Beaufort.    2 

^"u)  Ward  V.  St.  Paul.  2  B.  C.  C.  683. 
Charterisr.  Young,  1  Jac.  &  Walk.  105. 
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Pt.  I — Rk.  I.  friends  of  the  infant  («),  shewing,  however,  a  preference  to  individuals 
— — '—^ — '-  belonging  to  the  established  church,  and  consequently  that  if  the 
fact  be  brought  before  the  Court,  it  will  not  choose  Roman  Catholic 
guardians  for  any  description  of  Protestant  infants  (/).  Nor  will 
it  appoint  guardians  of  any  other  religious  persuasion  for  infants  of 
Che  Church  of  England,  while  it  does  not,  however,  adopt  so  strict  a 
rule  the  other  way,  though  it  be  apparently  the  same ;  for  there  are 
no  instances  in  which  the  Court  has  shewn  any  anxiety  avoid  ap- 
pointing Church  of  England  guardians  to  Dissenting  or  Roman 
Catholic  infants,  as  it  has  to  prevent  the  converse. 

The  rule  of  the  Court  was  formerly  very  strict  against  appointing 
Roman  Catholic  or  Dissenting  guardians.  In  Shaftegbury  v.  Harir 
nam  (^),  on  a  suggestion  that  the  mother^  though  testamentary 
guardian,  was  a  Papist,  although  she  utterly  denied  it,  the  Court  held 
that  the  infant  should  be  removed  from  her  unless  she  took  the  Sacra- 
ment according  to  the  rites  of  the  Church  of  England  before  the  end 
of  the  next  term.  In  Edwards  v.  Wise  (A),  the  mother  to  whose 
care  the  father  had  recommended  the  infant  by  will,  marrying  again 
to  a  Papist,  the  infant  was  taken  from  her,  and  another  appointed 
guardian.  In  Reynolds  v.  Lady  Teynhamf  on  appeal  (t),  the  infant, 
whose  father  was  a  Protestant,  and  in  his  will  had  recommended  that 
his  child  should  be  brought  up  as  such,  was  taken  from  the  Roman 
Catholic  mother,  though  only  six  years  old,  and  it  was  sworn  she  was 
educating  him  according  to  the  will.  In  Blake  v.  Leigh  (j ),  where 
the  father  was  originally  a  Papist,  though  he  subsequently  conformed, 
two  Protestants  were  appointed  guardians,  the  infant  was  taken  from 
St.  Omers,  and  sent  to  Harrow,  and  no  person  not  professing  the 
Protestant  faith  was  to  have  access  to  him,  and  the  mother,  who 
seems  to  have  been  a  Roman  Catholic,  only  under  close  restrictions ; 
and  Lord  Hardwicke  said,  that  although  there  was  no  law  to  take 
the  guardianship  from  a  Papist,  yet  that  the  Court  could  refuse  to 
appoint  them*  And  even  in  a  late  case  {k\  the  Vice  Chancellor 
Leach,  in  the  case  of  an  application  to  appoint  as  guardians  to 
illegitimate  children  those  named  as  such  in  the  will  of  the  father, 
ordered  a  reference  to  inquire  if  one  of  them  (the  Duke  of  Norfolk] 
was  a  proper  person,  as  he  might  be  objectionable  as  being  a  Papist 
However,  Lord  Eldon  (/)  has  several  times  distinctly  stated  thai 
the  law  is  changed,  and  that  the  Court  would  not  now  interfere  on 

(e)  Petre  v.  Petie,  7  Vea.  402.     See  an  (h)  Barnard.  139. 

Anon,  case  before    Lord    Plonket,  May»  (i)  9  Mod.  140;  2  £q.  Cas.  Ab.  487 1 

1839.  pMt,  Ch.  VII.,  8.  U.     Talbot  v.  4  B.  P.  C.  302. 

Lord  Shrewsburv,  Loid  Ch.,  Feb.  1, 1840.  (J)  Amb.  306. 

(/)  See  2  RusB.  22.    Elwes  v.  Const,  (k)  Elwes  v.  Const,  1  Mod.  £q.  435,  n 

1  Mad.  Eq.  435,  n.  (I)  Anon.    Jac.    264«     Wellttley    • 

{g)  Finch,  324.  Beaafort,  2  Ruas.  22. 
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-     -   ■   -Bi.  r. 


uKOuntof  the  religious  opinions  of  guardians  being  Roman  Cathnlie,  ?;■  ;^^ 

bunanycaw.    in   which  it  fomerly  did  so.     Ani  in  Gallini  v.  Gal- 

h«{m),  the  Lord  Chancellor  refused  to  take  away  an  infont  from  a 
kher  because    he    wm  a  Romanist.     In  Ta^ot  ».  Lord  Shrew*- 
kry  {mm),  the     Court  refused  to  interfere    with    a  tesUmentary 
gmrdian  who  was    a  Roman  Catholic  priest,  who  allowed  his  ward 
(die   child  of  a.    Roniaa  Catholic  father  and  Church  of  England 
moiher,)   to  reside     with  his   paternal  uncle,   who   was   a  Roman 
Cattiolic  although  the  infant  had  a  pecuniary  benefit  if  he  became  a 
In  C<tTbet  T.  Tottenham  (n).  Lord 
that  he  never  heard  of  a  man  being 
because  he  was  a  Dissenter,  and  an 
alouB  and  impertinent,  which  imputed 
a  **  sectary."     In  Lyon*  t.  Slenkin  (o), 
baptist  and  was  then  a  Uniurian,  and 
ducated  the  children,  under  the  will  of 
appointed   her  guardian,  the  father 
,   and    was  bringing  up  the  children 
n  was  between  the  father  and  the  aunt 
the  Lord  Chancellor,  in  refusing  the 
isclaimed  all  inquiry  into  the  religious 
which  he  said   he  had  nothing  to  do, 
te  land  called  upon  him  to  consider  some 
jciety.     In  ViOareal  ».  MeUUh  (p)  the 
lid,  that  he  did  not  intend  to  take  Jewish 
s  any  more  than  the  stat.  1  Anne,  c.  30, 
Vm.  3,  c.  32,  persona  educated,  or  having 
Jhristian  religion,  who  should  by  writing, 
ised  speaking,  deny  the  Trinity,  ot  the 
criptures,  or   the   truth   of  the  Christian 
econd   conviction,    disabled   from    being 
3eo.  3,  c  160,  this  waa  repealed,  so  far  as 
Trinity. 

82  23,  Popish  reciuant  convtcl*,  and  ny 
;5,' Papists  not  taking  cerlain  oaths,  yet 
were  disabled  from  being  guardians  of 
rhold,  in  socage  or  by  nurture,  and  the  next 
Eould  not  descend,  being  a  Protestant,  was 
es  although  remaining  unrepealed,  seem 
Court  of  later  years,  and  by  sUt.  31  Geo.  S, 
»ths  thereby  prescribed,  are  not  to  be  pro- 

ia  Bill  D.  i')  Jw-  253,  »i>d  «•  SWU  V.  Storke. 

3  P.  Wm»  61. 
(p)  3  Sw.  1563. 
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Cn.  nT^*^  i/'  secuted  for  recusancy.  In  Ireland^  a  statute  of  the  2nd  of  Anne  enacted, 

^hat  no  person  professing  the  Popish  religion  should  be  guardian 

to  an  infant,  and  that  in  such  case,  Chancery  should  appoint  a  near 
relation,  or  if  none,  some  other  person  conforming  to  the  Church  of 
Ireland.  In  Preston  v.  Lord  Ferrard  (y),  an  order  to  this  eflTect  was 
confirmed  on  appeal.  But  by  later  statutes,  31  &  22  Geo.  3,  c.  62, 
30  Geo.  3,  c.  29,  Romanists,  not  being  ecclesiastics,  taking  the  oath 
there  given^  may  be  guardians.  In  England,  as  will  be  seen  from  the 
above  authorities,  Roman  Catholics  are  constantly  permitted,  and 
even  appointed,  to  act  as  guardians  to  children  whose  parents  are  of 
that  persuasion.  In  Petre  v.  Petre  (r)  such  was  the  case,  and  the 
mother  was  allowed  to  educate  her  children. 

It  may  be  hence  laid  down  that  the  religious  opinions  of  a  person, 
(provided  they  be  not  dangerous  to  society,)  whatever  they  be,  will 
not  incapcicitate  him  from  being  appointed  a  guardian  by  the  Court. 
That  Roman  Catholics  or  Jews  will  not  be  appointed  guardians  to 
infants  with  Protestant  parents  or  friends,  if  the  Court  has  any  inti- 
mation of  their  being  such,  but  that  they  may,  and  generally  will  be 
appointed  to  act  as  such  for  the  children  of  persons  respectively  of 
those  persuasions.     That  no  Dissenters  of  any  denomination  will  be 
appointed  guardians  to  infants  who  may  be,  or  whose  parents  or 
friends  may  be  of  the  Church  of  England;  but  whether  the  consent  of 
parties  may  enable  the  Court  to  deviate  from  this  rule  is  not  decided : 
it  is  submitted  that  under  peculiar  circumstances  it  may,  the  Court 
taking  care  that  the  in&nts  are  rightly  educated.     That  as  among 
Protestant  Dissenters,  such  persons  will  be  allowed   to    have  the 
guardianship,  as  regard  being  had  to  the  religious  opinions  of  the 
infants,  or  their  families  or  friends,  appear  to  be  fittest.    In  this  case, 
it  is  apprehended  that  members  of  the  Church  of  England  or  of  any 
difllering  denomination,  are  not  for  that  reason,  as  of  course,  ex- 
cluded, and  how  far  an  objection  taken  upon  that  ground  will  prevail 
is  not  apparent.    That  if  there  be  no  particular  reason  why  persons  of 
a  particular  religious  faith  should  be  chosen,  the  Court  will  appoint 
those  of  the  national  fidth,  or  at  least  will  not  exclude  them,  unless 
upon  objection  taken.  A  married  woman  may  be  appointed  guardian  (j). 
A;  to  immoial,      II.  It  may  be  further  deduced,  from  the  cases  before  alluded  to,  and 
pabie,?rue?,  or  hereafter  considered  at  length  (t)^  in  which  the  Court  has  superseded 
absent  person?,  or  narrowed  the  authority  of  the  legitimate  guardian  on  account  of 
depravity  of  conduct,  poverty,  or  embarrassed  circumstances,  inca- 
pacity, cruelty,  or  continued  absence  out  of  the  jurisdiction  that  a 
fortiori  the  Court  will    not  appoint  persons  of  such  character  oi 
circumstances    guardians,   either   originally  or  in  place  of   those 
dismissed :  but  only  persons  unexceptionable  in  these  respects.      Sc 

(it)  In  1720,  4  B.  P.  C.  298.       ,  (i)  Wallisti.  Campbell,  13  Ves.  517. 

(r)  7  Vea.  402.  (t)  Sec  jwsf.  Boo*  U.  Ch.I.  S.  II. 


OBS   or  THE   PERSON.  5' 

guardian  who  was  inaolvefit(y).  ^^^-  |~  g'^jj* 
11  persona  appointed  guardians 
I  the  jurisdiction,  even  when  the 

■  actually  out  of  it.  Thus,  in 
B  infanU  were  allowed  to  go  to 

relations,  at  Dantzic,  but  they 
wo  persons  resident  in  England. 
e  V.  Johnstone  (a),  the  Court  re- 
and,  sole  guardians  of  infants, 
woperty  there :  but  insisted  upon 
ction  who  might  be  answerable 
mifortib),  the  fact  that  the  father 
If  sufficient  to  prevent  the  Court 
Jiildren,  who  were  at  the  time  in 

he  words  and  decision  of  Lord;^«|"g 

\nnevtUe{c),tha.t  the  Court  will 

[  in  a  state  of  unauthorized  aepa- 

^  such  difficulty  in  judging  whe- 

ation.     It  is   to   be    presumed, 

i  of  Creuze  v.  Orby  Bunier,  and 

1   objection  on  that  score  would 

in  notorious  and  open  adultery 

dad  withdrawn  herself  from  that 

nay  not  be  prudent  to  appoint  her. 

ain  that  persons  disqualified  from  JJ'^^^^**^ 

liota,  lunatics,  attainted  aliens,  cri- 

ill  not  be  appointed  such  in  equity. 

the  infant  of  a  guardian  by  deed  l^^^""'""^' 
irisdiction  to  appoint  one  for  him,  agreeable  to 

those  to  whom  he  has  expressed  "■*  '"f"*" 

such  case,  in  general,  if  he  be 
J  guided  by  his  preference,  and 
jons  he  wishes  be  unexceptionable 
nerly  to  have  been  the  custom  at 

■  the  age  of  reason,  to  choose  their 
1  it  appears  is  often  the  practice  of 
rdwicke  says,  (d)  "  that  at  common 
^ardian,  or  a  mother,  if  the  infant 
}  age  of  twelve,  if  female,  fourteen, 
e   his   guardian,   as  is  frequently 

Jamet.  1  M.  &  K.  637.      Re  England, 
I  R.  &  M.  499. 

(c)  10  Vm.  59. 

(d)  Anoo.  a  Ve».  374. 
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Pr.  I — 6k.  I.  done  on  Circuit,  and  is  the  constant  practice,  and  what  this  Court 
Ch.  hi  s  ii 

— '■ — '-^ — 'frequently  calls  on  infants  to  do,  though  this  stiil  is  liable  to  any 
reasonable  objection  made  to  such  choice."  Thus  in  Lord  MameWs 
case  (e\  he  being  about  fourteen,  would  have  chosen  his  mother, 
who  was  then  married  to  a  second  husband,  to  be  his  guardian :  but 
Lord  Talbot  refused  it,  but  upon  other  persons  of  honour  being 
joined  with  the  mother's  husband.  In  Jeffreys  v.  Wantestcartt- 
warth  if),  where  two  young  ladies^  orphans,  wards  of  Court,  were, 
under  the  circumstances,  allowed  to  go  for  a  permanent  residence  to 
their  aunts  at  Dantzic,  they  were  desired  by  the  Court  before  they 
went  to  think  of  two  proper  persons  here  in  England,  whom  they 
should  like  for  their  guardians,  and  having  named  two  they  were 
appointed.  In  Storke  v.  Storke  (g),  upon  a  dispute  between  testa- 
mentary guardians,  the  Court  allowed  the  infant,  who  was  above 
sixteen,  to  remain  with  that  guardian,  whom,  she  appearing  in  open 
Court,  declared  she  preferred.  In  Roach  v.  Oarvan{h)9  Lord 
Hardwicke  assigned  it  as  a  reason  why  the  mother  should  be  no 
longer  guardian  of  two  infants,  who  were  respectively  above  twelve 
and  fourteen  years  of  age,  and  who  had  petitioned  to  be  taken 
out  of  her  custody ;  that  their  continual  quarrels  rendered  it  not 
convenient  for  them  to  remain  longer  with  her.  In  Ex  parte 
Edwards  (t),  the  mother  having  assumed  to  appoint  a  guardian  by 
will,  which  was  a  void  appointment,  the  infant  being  above  fourteen, 
chose  one  in  Court.  In  Ex  parte  £irchaU(k),  on  an  application 
on  behalf  of  infants,  one  nineteen,  the  other  twelve  years  of  age,  the 
uncle,  who  was  also  the  acting  executor  under  the  will  of  the  father, 
agreeing  to  accept  the  guardianship  at  the  desire  of  the  infants,  his 
nieces :  he  was  appointed  accordingly,  although  no  cause  was  de- 
pending, and,  it  appears,  without  a  reference.  So  in  Re  Man{I)i 
where  the  infant  petitioner's  real  estate  was  9001.  a-year,  and  he  was 
nineteen,  he  desiring  in  open  Court  that  W.  B.  might  be  his  guar- 
dian,  an  order  was  made  for  his  appointment  accordingly,  without  s 
reference.  It  will  be  noticed  that  in  all  these  cases  there  were  nc 
other  guardians :  but  where  there  are,  it  is  presumed  the  mere  wisl 
or  choice  of  the  infant  will  not  induce  the  Court  to  interfere  witt 
their  rights  if  they  insist  upon  them  (m).  So  where  there  an 
disputes  between  the  parties,  and  a  reference  is  made,  the  Mastei 
ought  to  take  the  inclination  of  the  infant  as  to  with  whom  h< 
shall  reside,  into  account.  Thus  (n),  an  infant  above  sixteen  with 
drew  herself  from  the  testamentary  guardian,  and  presented  apeti 
tion  complaining  of  ill  usage,  and  the  guardian  a  counter-petition 

(«)  Cited  2  Sw.  536.  (k)  Ibid.  812. 

(/)  Barnard.  140.  (0  1747,  Seton  on  Decreet,  282. 

(/r)  3  P.  Wins.  53.  (m)  See  Anon.  2  Vee.  374,  infn. 

(h)  I  Vet.  160.  (n)  Anon.  2  Vet.  374. 

CO  3  Atk.  519. 
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complainiDg  of  the  infant's  trouble,  and  renouncing  all  care  of  her,  Pt.  I— Bk.  I. 
but  joined  with  the  rest  of  the  infants  relations  in  requesting  she  ' — ' 

might  be  put  under  the  care  of,  and  reside  with  T.,  a  relation. 
The  infant  desired  H.,  a  stranger  and  no  relation,  only  a  neighbour 
of  her  father,  and  the  Master  reported  in  favour  of  H.,  chiefly  on 
account  of  the  disinclination  she  expressed  to  T.  On  the  other's 
excepting,  Lord  Hardwicke  said,  that  in  this  case  of  a  young  lady 
near  seventeen,  and  above  the  age  of  puberty  and  marriage,  and  also 
in  a  question  not  whether  the  Court  should  remove  a  testamentary 
guardian,  who  had  renounced,  but  only  with  whom  the  infant 
should  reside,  and  have  the  care  of  her  education,  weight  ought  to 
belaid  on  the  inclination  of  the  infant  In  so  doing  he  said  that  he 
ought  to  go  a  little  further  than  the  law,  (alluding  to  the  custom  of  in* 
&ots  choosing  guardians  in  Court,)  which  was  still  liable  to  any  rea- 
sonable objection ;  but  there  was  none  to  H.  He  therefore  disallowed 
the  exception.  In  Peckham  v.  Peckham  (o),  where  on  the  petition  of 
ao  ill^timate  child,  the  Court  appointed  three  out  of  four  guar- 
dians named  in  the  father's  will  as  such ;  the  fourth  was  not  ap- 
pointed, on  account  of  some  disputes  between  her  and  the  young 
lady,  who  was  fifteen  years  of  age.  The  Court  has  even  in  one 
instance  extended  this  principle,  even  to  allow  the  wish  of  the  child. 
Wider  the  circunutances^  to  prevail  over  that  of  the  father,  for  where 
a  rich  uncle  had  maintained  a  niece  in  his  house  till  his  death,  when 
he  left  her  a  large  legacy,  and  she  being  thirteen  years  of  age  conti- 
nued to  reside  there  with  his  executors :  on  the  petition  of  the 
fiuber  to  have  her  delivered  up  to  him,  the  Lord  Chancellor  King 
asked  her  in  Court  if  she  was  under  any  force,  and  where  she  would 
rather  be :  and  on  her  saying  that  she  was  not,  and  would  rather 
continue  where  she  was,  agreeable  to  the  intention  of  her  uncle :  he 
dismissed  the  petition,  allowing  the  parents  to  have  access  at  all 
reasonable  times  (p). 

VI.  There  are,  however,  certain  classes  of  individuals  whom  the  Common  law 
Court  of  Chancery  recognizes  as  having,  under  ordinary  circum-  ^^^  ^^^' 
stances,  before  all  others,  the  right  of  being  the  guardians  of  infants, 
both  of  their  persons,  and,  as  we  shall  hereafter  see,  of  their  estates ; 
the  same  individual  being  generally  entrusted  with  both  offices  (q) ; 
and  these  are  the  common  law  and  statute  guardians.     It  will,  there- 
fine  be  necessary,  before  we  proceed  further  in  our  inquiry,  to  take  a 
view  of  the  several  species  of  guardians  which  exist  by  the  law  of 
England,  and  of  the  nature  of  their  offices,  and  subsequently,  of  the 
extent  of  their  authority  as  regards  the  person  of  the  infant,  and  the 
mode  in  which  that  authority  will  be  enforced. 

(9)  2  Coif  46.  W  See  2  Moll.  210,  post,  ^^tates  of 

(p)  Em  pane  Hopkins,  3  P.  Wms.  153.       Infants. 
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SECTION  II.    (B.) 

Pt.  I.— Bi.  I.      Of  the  several  species  of  Guardians  now  in  use^  and  recognized 
— '- — '—^ — '  by  the  Law  of  England^  and  the  Nature  of  their  Offices, 

A  guardian  may  be  either  legitimus,  testamentarius,  datus,  or  cut- 
tumarius,  either ^'t^re  communis  as  in  chivalry;  jure  naturaU,  as  that 
of  a  father:  testamentarius,  which  was  even  allowed  by  common 
law  till  the  age  of  fourteen,  and  is  now  extended  by  statute ;  datus, 
one  appointed  by  the  father  in  his  lifetime,  or  the  Lord  Chancellor 
after  his  death  ;  and  by  the  custom  of  London,  certain  cities  and 
boroughs,  and  copyhold  manors,  either  for  the  lord  himself  to  be 
guardian,  or  to  appoint  one  (r).  Guardianship  in  chivalry  has, 
however,  been  long  abolished,  and  a  more  convenient  division  of  the 
several  species  of  guardians  now  in  use,  and  recognized  by  the  law 
of  England,  will  be  found  to  be  the  following : 

Guardians  are,  1st,  by  nature;  Snd,  in  socage  ;  3rd,  for  nurture; 
4th,  by  statute;  5th,  by  custom ;  6th,  by  election  of  the  infant;  7th, 
by  appointment  of  the  Chancellor ;  8th,  by  appointment  of  the 
Ecclesiastical  Court;  9th,  of  bastards;  lOlh,  ad  Utem,  which  is 
wholly  for  the  purpose  of  carrying  on  suits,  and  will  be  considered 
in  a  subsequent  part  of  this  work;  11th,  of  the  Royal  Family; 
and  12th,  in  tort,  which  relates  wholly  to  the  property  of  infants, 
and  will  be  spoken  of  when  we  come  to  that  division  of  our  subject. 
Guardians  by  I.  Guardians  by  Naiure. — Not  only  the  father,  but  every  othei 
ancestor  may  be  guardian  by  nature,  but  the  father  has  the  first 
title,  the  mother  has  the  second,  and  as  to  other  ancestors,  if  the 
same  infant  happened  to  be  heir  apparent  to  two,  as  for  instance, 
to  both  a  paternal  and  maternal  grandfather,  perhaps,  in  this  equalit) 
of  rights,  priority  of  possession  of  the  infant*s  person  may  decide 
the  preference  according  to  the  general  rule,  in  tequalijure  melioi 
est  conditio  possidentis.  The  father  was  entitled  to  the  custody  a 
the  infant's  person,  and  marriage,  even  as  against  the  lord  ii 
chivalry,  which  the  mother  and  other  relations  were  not  («),  but  tht 
mother  was  entitled  as  against  a  deforceor  (^).  It  is  stated  bi 
Comyn  (u),  that  by  the  common  law,  the  father  only,  and  not  th< 
mother,  or  any  other  ancestor  could  have  this  guardianship,  bu 
Lord  Coke,  in  Ratcliffe^s  case  (x),  reconciles  the  diversity  whici 
appears  to  exclude  all  the  ancestors  except  the  father,  by  shewinj 

(r)  SaJk.  176,  &c.  (tt)  Guardian  (C)  referning  to  George' 

(s)  To.  Litu  105  ;  Hargr.  n.  12.  case,  6  Co.  22  6,  and  3  Co.  38. 

(0  F.  N.  B.  143  (G)  in  n.  («)  3  Rep.  38  6. 
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Ft.  I — Bk.  I.  of  twenty-one  (I).  It  never  yielded  to  the  title  of  the  lord  where 
— —  "-  both  concurred :  for  if  a  person  had  a  double  title  to  the  custody  of 
his  son,  the  one  as  lord,  the  other  as  father,  yet  in  judgment  of  law 
he  should  have  it  as  father ;  for  that  title  was  immediately  vested  in 
him  by  the  birth  of  a  son,  and  being  in  respect  of  nature,  was  prior 
to  any  wardship  in  respect  of  seignory,  and  is  inseparable  from  his 
person,  and  therefore,  cannot  be  waived  in  order  to  claim  the  custody 
by  the  other  title  of  lord  (m).  The  father  may  disappoint  the  mother 
and  other  ancestors  of  this  guardianship,  by  appointing  a  testamentary 
guardian  under  the  statute.  This  guardianship  is  not  assignable, 
and  no  guardianship,  except  formerly  that  in  chivalry,  is  assign- 
able  (n).  Nor  will  it  go  to  the  executor  or  administrator  of  the  father, 
or  other  guardian  (o).  Waste  at  law  was  held  to  be  a  forfeiture  of 
the  father's  guardianship,  who  in  the  case  was  tenant  by  the  cur- 
tsy (p)*  ^^  common  law  this  guardianship  of  a  female  deter- 
mined by  her  marriage,  as  the  husband  became  the  guardian  {q).  If 
the  father  were  an  alien,  he  should  not  have  the  wardship  of  his  son, 
for  he  could  not  be  his  heir  (r) ;  nor  if  he  were  attainted,  for  the 
same  reason  {s) :  but  outlawry  was  no  forfeiture  (/).  It  appears  that 
at  common  law,  the  father  is  entitled  to  the  custody  of  bis  children, 
of  whatever  age,  under  this  right  and  that  of  nurture,  before  the 
mother,  and  that  Courts  of  Law  can  in  no  case,  except  that  of  ill 
usage  and  illegal  restraint,  take  them  away  when  in  his  possession. 
In  LyttorCs  case  (u),  where  on  a  habeas  corpus,  sued  out  by  the 
mother  to  bring  up  the  body  of  a  child,  who  had  been  placed  at 
school,  whence  it  had  been  taken  by  the  father :  and  there  had  been 
articles  of  separation,  by  which  the  father  had  bound  himself  to  let 
the  mother  have  access  to  the  child :  the  Court  of  King's  Bench  said, 
that  it  could  not  at  any  age  take  a  child  from  the  father,  but  as  he  had 
bound  himself  by  the  articles,  if  he  took  the  child  home  he  was 
bound  to  let  her  have  access.  So  in  Sir  JF.  Murray's  case  (x),  the 
father  had  been  divorced  from  the  mother,  and  there  was  not,  as 
alleged^  any  reason  to  think  the  child  his,  though  born  before  divorce ; 
he  sued  out  a  habeas  corpus  to  obtain  possession  of  the  child  who 
was  five  years  old,  which  the  mother  kept  from  him  ;  Lord  Kenyon 
had  no  doubt  that  the  father  was  entitled  to  the  custody,  unless  the 
Court  saw  reason  to  think  he  intended  to  abuse  his  right,  by 
sacrificing  the  child.  In  R,  v.  De  ManneviUeiy),  the  father,  from 
whom,  the  mother  had  separated  herself  on  account  of  cruelty  and  ill 
treatment,  but  nursed  the  child,  had  forcibly  taken  the  infant  from  her 

(0  Hargr.  Co.  Litt.  88  6,  n.  12.  (y)  Bac.  Ab.  Guard.  (F);  2  Inst.  260. 

(m)  Co.  Litt  84  6;  3  R.  39.  (r)  Co.  Litt.  84  6. 

(n)  Villareal  v.  Mellish,   2  Sw.  536;  (f)  Ibid,  and  3  Co.  38  a. 

Vaueh.  180.  (0  3  ^o,  39  a. 

(o)  3  Co.  98  a.     Shoplane  t\  Roydler,  (t<^  1781,  cited  5  £.  222. 

Cro.  Jac.  99.  («)  Cited  ibid. 

(p)  Roberts's  case,  Hardr.  96.  (y)  Ibid. 
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Pt.  L—Bk.  I.  be  set  at  liberty  to  go  where  he  pleases ;  but  if  the  party  be  a 
Cb.  hi.  s.  II.  ]eg|^|i|2ite  child,  too  young  to  exercise  a  discretion,  the  legal  custody 
18  that  of  the  father,  and  if  the  mother  has  possessed  herself  of  the 
child,  adversely  to  him,  and  he  claims  it,  the  Court  will  oblige  her 
to  deliver  it  up.  Nor  will  this  rule  be  departed  from  on  the  ground 
that  the  fiither  has  formed  an  adulterous  connection,  which  still 
continues,  if  it  appear  he  has  never  brought  the  adulteress  to 
his  bouse,  or  in  contact  with  his  children,  and  does  not  intend  to  do 
so.**  Semble,  however,  that  the  child  would  not  be  given  into  the 
father's  custody  if  it  appear  that  in  his  hands  it  would  be  exposed  to 
cruelty  or  gross  corruption*  And  in  a  later  case,  where  the  father 
was  a  felon  at  the  hulks,  the  child  was  remanded  to  the  mother  on 
habeas  corpus  (f). 

There  are  no  cases  which  go  to  shew  that  Courts  of  Law  have  any 
power  to  provide  for  the  access  of  the  mother,  unless  under  the 
consent  of  both  parties,  and  under  the  circumstances  mentioned  in 
Lytton^s  case,  and  R.  v.  Dobbyn,  before  mentioned. 

With  respect  to  illegitimate  children,  it  appears  that  the  fiither, 
though  adjudged  to  be  so,  has  no  right  to  the  custody  of  an 
illegitimate  child,  and  was  ordered  to  restore  a  child  of  three  years 
oUf  obtained  by  fraud,  to  the  mother  (g).    In  Moseley^s  case.  Lord 
Kenyon  said,  that  if  the  father  had  got  possession  fairly,  he  ^d 
not  know  he  should  take  it  away  from  him.     In  Ex  parte  Knee  (A), 
the  Court  of  Common  Pleas  restored  an  infant  illegitimate  child  to 
the  mother,  from  a  person  to  whom  it  had  been  committed  by  the 
father,  who  had  gone  abroad^  he  having  taken  it,  in  the  first  instance, 
from  a  nurse  where  it  had  been  placed  by  mutual  agreement,  although 
the  father  was  willing  and  able  to  support  it     In  R.  v.  Hopkins  (*), 
the  Court  of  King's  Bench  restored  an  infant  bastard,  three  years' 
old,  to  the  mother,  from  whom  it  had  been  taken  by  force,  expressly, 
however,  declining  to  decide  the  question  as  to  guardianship,  and 
declaring  that  the  mother  had  no  legal  right  to  the  person  of  the 
child;  and  it  was  queried  in  Strangetoay  v.  Robinson  (j)^  whether 
the  putative  father  of  a  bastard  child  has  any  right  to  the  custody  in 
any  case.     However,  in  R*  v.  Comfoot  {]k\  the  putative  father  was 
held,  under  the  4  &  5  Ph.  &  M.  c.  8  (/),  to  have  the  lawful  custody 
of  his  bastard  daughter,  so  as  to  support  an  information,  at  his  suit, 
against  the  husband,  and  was  said  to  have  the  natural  right  to  the 
care  and  education  of  it ;  and  the  putative  father  has  a  right,  when 
adjudged  such,  to  take  him  from  the  parish  to  maintain  it  himself  (m), 
however,  in  iZ.  v.  Felton{n),  on  an  information  for  taking  a  bastard 

(/)  Ex  parte  Bailey,  6  Dowl.  311.  (k)  \  Bott.  465;  15  G.  2. 

{g)  R.  0.  Soper,  5  T.  R.  278,  and  see  a  (<)  Now  repealed, 

similar  cane,  Mosley'i  case,  6  E.  224.  (m)  1  Bott  465.      Barwell's    caM    1 

(*)  4  Bos.  &  P.  148.  Vent  ' 

(i)  7  E.  579.  (j.)  Ibid.  478. 

( j)  4  Taunt  498. 
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Pt.  i.--Bk.  L  descend  to  the  uncle,  and  from  him  to  the  eldest  (d).     So  where 

^-■^ ' — '  there  was  a  settlement  of  feme's  lands  in  tail,  special  remainder  to 

the    heir  of   the  feme,  and   baron    and    feme  died,  the    grand- 
mother, on  the  part  of  the  mother,  who  had  possession  of  the 
heir,  was  held  excluded  in  favour  of  the  grandfather,  on  the  father's 
side,  to  whom  they  could  never  descend  {e).     Where,  however,  an 
infant  was  seised  of  an  estate  tail,  with  a  limitation  in  remainder  to 
the  grandfather,  on  the  father's  side,  it  appearing  there  were  divers 
remainders  between  his  and  the  infant's  estate,  the  Court  would  not 
interpose  in  favour  of  the  grandmother  on  the  mother's  side  (/). 
If  this  decision,  and  that  in  Swanks  case,  where  the  half  blood  were 
admitted,  are  right,  the  rule  ought  to  be  confined  to  all  possibility  of 
immediate  descent  (g).     If  there  be  two  or  more  in  equal  degree,  he 
who  gains  possession  has  the  first  claim  (A ),  except  where  they 
happen  to  be  brothers  or  sisters,  or  to  be  the  infant's  lineal  ancestors, 
the  law  preferring  the  eldest  in  the  former  case,  (as  the  eldest  of 
three  uncles  in  equal  degree)  and  the  father  or  other  male  ancestor 
in  the  other ;  most  of  whom,  however,  would  be  now  excluded  by 
the  late  law  regulating  the  descent  of  property.     If  the  infant  derive 
land  by  descent,  both  ex  parte  patemd  and  matemd,  in  which  case 
it  may  be  possible  not  to  find  any  next  of  kin  incapable  of  inheriting 
to  the  infant,  the  next  of  kin  on  either  side  first  seizing  the  infant,  is 
entitled  to  the  custody  of  his  person  (s) ;  for  the  other  cannot  take 
the  custody  from  him  unless  he  has  a  better  right,  and  in  tequaU 
juref  ^c.  (A),  and  there  being  no  cause  why  either  should  be  preferred, 
he  that  first  takes  care  of  the  heir  shews  himself  most  concerned  for 
his  interest.     If  land  be  given  in  frank  marriage,  and  the  donees  die, 
the  next  of  blood  of  the  part  of  the  mother,  and  not  of  the  father, 
though  he  first  seized  him,  was  to  have  the  custody,  as  the  mother 
was  the  cause  of  the  gift  (Q.     If  lands  are  given  to  one  in  tail,  who 
dies,  the  next  of  kin  on  the  paternal  side,  though  more  worthy, 
shall  not  be  preferred  to  him  on  the  maternal  side,  but  he  that  first 
seizes  the  heir  shall  be  preferred,  the  relationship  being  equal  (m), 
but  he  would  be  excluded  if  he  were  inheritable  to  the  reversion  (»). 
Should,  however,  the  infant  so  derive  lands  by  descent,  as  to  let  in 
both  the  paternal  and  maternal  blood  successively  to  the  inheritance, 
but  with  a  preference  of  the  former,  as  where  the  infiint  derives  lands 
by  descent  from  a  brother,  who  was  the  first  purchaser,  and  there  is 
no  next  of  kin  but  such  as  may  inherit  from  the  inbnt,  it  seems 
unsettled  who  is  to  have  the  guardianship. 

(d)  Vin.  Ab.  Guard.  (O)  3 ;  Co.  Utt.  (i)  Co.  Litt  88  a ;  27  E.  3,  79. 

88  6.  (fc)  Vin.  Ab.  GuaM.  (O) ;   Hawk.  Ab. 

(e)  Carril  v.  Caddiogton,  PI.  C.  295.  Co.  Utt  136. 
(/)  C^ry  ^P*  137,  citing  Sweetman  v.         (0  Co.  Lit  88  c. 

Edge.  (m)  Co.  Litt  88  a,  22  a. 

(g)  Hargr.  Co.  Litt  n.  62.  (n)  Hawk.  Ab.  Co.  Litt.  136:  Carril  r. 

(h)  Co.  Litt  88  a,  88  b.  Cuddington,  PI.  C.  295,  o. 
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Pt.  L— Bk.  I.  ancient  authorities  not  bear  such  a  construction,  they  are  sufficiently 
Ch.  til  s.  II.  answered  by  the  doctrine  and  practice  of  later  times ;  for  in  them  the 
acknowledged  qualities  of  guardianship  in  socage  being,  that  it  is  a 
personal  trust  wholly  for  the  infant's  benefit,  and  neither  transmis- 
sible by  succession^  or  devisable,  are  not  consistent  with  its  being 
assignable;  and  we  have  Chief  Justice  Vaughan*s  authority  for 
saying)  that  even  in  his  time,  common  experience  proved  the 
contrary  (/).  However,  if  a  feme  guardian  in  socage  married,  the 
husband  became  guardian  in  right  of  his  wife ;  but  if  she  died,  the 
husband  surviving  should  not  have  it  (g),  because  he  had  it  en  outer 
droit;  so  it  is  not  forfeited  by  outlawry  or  attainder  (A) ;  and  it  was 
held  that  this  guardian  should  not  forfeit  the  corn  upon  the  land  of 
the  heir,  by  his  attainder,  although  he  might  have  sold  it  (t)»  So  it  is 
not  a  subject  of  succession  or  devise  (k) ;  consequently,  if  this  guar- 
dian become  incapable,  or  die,  the  wardship  devolves  upon  the 
person  next  in  degree  of  kindred  to  the  infiint,  not  being  inheritable 
to  him  (Q. 

It  extends  not  only  to  the  person,  but  also  to  the  estates  of  the 
infant,  of  whatever  kind,  as  we  shall  see  when  we  come  to  consider 
the  power  of  guardians  over  the  estates  of  infants,  and  he  is 
incapable  of  being  removed  (»);  but  it  does  not  extend  to  infants 
claiming  by  purchase  (o). 

It  is  superseded  as  to  body  and  land,  if  the  father  exercise  his 
power  of  appointing  a  testamentary  or  other  guardian  under  the 
statute;  and  it  regularly  ends  when  the  infant,  male  or  female, 
attains  fourteen ;  though  some  say  this  must  be  understood,  where 
another  guardian,  either  by  election  of  the  infant  or  otherwise,  is 
ready  to  succeed,  and  that  the  guardianship  by  socage  continues  in 
the  meantime  (p).  It  is  also  superseded  by  marriage  of  the  female 
infant  at  common  law»  because  the  husband  becomes  her  guar- 
dian, (q)  According  to  Robinson  (r),  by  the  old  common  law,  this 
guardianship  continued  a  year  longer  than  it  does  at  present,  viz»  till 
fifteen,  and  the  authorities  he  cites  seem  to  substantiate  his  dictum. 
So  it  continues  till  fifteen  in  gavelkind. 

Guardian  per  cause  de  ward  only  exists  in  socage;  it  occurs 
where  one  infant  in  ward  is  guardian  to  another,  in  which  case  the 
wardship  of  the  first  infant  draws  after  it  that  of  the  second  (t). 

In  consequence  of  the  alterations  in  the  law  of  descent,  by  3  &  4 


(/)  Hargr.  Co.  LitL  8S  b,  n. ;  Plowd.  (n)  10  £.  491. 

273 ;  Vangh.  181.  (o)  2  Mod.  176 ;  2  P.  Wins.  120. 

(g)  Co.  LitL  89  a ;    Plowd.   294  o ;  "     " 
Owen,  45. 

(h)  Co.  Utt  88  6 ;  Godb.  316. 

(t)  Br.  Forfeiture,  120.  law  of  H.  I ;  Bract  866 ;  Gl.  Db.  I.e.  9. 

(Jc)  Vangh.    181.     Oibom  v.  Caideo,  (f)  2  Roll.  Ab.  35»  40;  Vangfa.  184: 

7  &  8  EUx.;  Vio.  Ab.  Guaid.  173;  2  P.  Hargr.  Co.  LitU  u6t  ncpra  ;    Yin.   Ab. 

Wma.  121.  Guard.  161  (B). 

(0  Vaugh.  178, 181. 
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Pt.  L^Bii  t.      By  th^  marriage  of  the  female  infant  this  guardianship  is  by  the 

— — ^-^^^ — ^  common  law  determined  (y) 

Teitamcntary  IV.  Guardianship  by  Statute. — By  the  4  &  5  Ph.  &  Mary,  c.  8, 
8.  S,/or  punishing  such  as  shall  take  away  or  marry  maiden  heiresset^ 
being  within  the  age  of  sixteen  years,  it  was  enacted,  that  it  should 
not  be  lawful  to  take  or  carry  away  any  maid  or  woman  child 
unmarried,  being  within  the  age  of  sixteen  years  from  the  custody 
and  against  the  will  of  the  father,  or  of  such  person  to  whom  he,  by 
his  will  or  other  act  in  his  lifetime^  should  appoint  or  bequeath  the 
education  of  such  maid,  &c.,  and  the  subsequent  sections  imposed 
penalties  for  the  offence. 

The  direct  object  of  the  statute  was  to  prevent  the  marrying  or 
taking  away  of  maidens  under  sixteen  against  the  consent  of  their 
parents.  But  the  statute  prohibited  it  in  terms  which  implied  that 
the  custody  and  education  of  such  females  should  belong  to  the 
father  or  mother,  or  the  person  appointed  by  the  former  (A). 

The  power  to  appoint  a  guardian  under  this  statute  extended 
to  illegitimate  children  (s),  but  it  was  wholly  repealed  by  the 
9  G.  4,  c.  31,  which,  by  sections  19  and  SO,  without  contemplating 
any  appointment  of  guardians,  merely  inflicts  penalties  on  those 
who  abduce  infants  out  of  the  possession  and  against  the  will  of  the 
fiither  or  mother,  or  other  person  having  the  lawful  custody. 

By  the  ISth  of  Car.  2,  c.  S4,  s.  8,  where  any  person  has  any  child 
under  twenty-one  years  old,  and  unmarried  at  the  ume  of  his  death, 
the  father  of  such  child,  whether  born  at  his  decease,  or  in  ventre  sa 
mere,  or  whether  such  fiither  be  within  twenty-one  or  of  frill  age, 
may,  by  deed  executed,  or  by  last  will  in  writing,  executed  in  the 
presence  of  two  witnesses,  dispose  of  the  custody  and  tuition  of  such 
children  until  they  attain  twenty-one  years,  or  any  lesser  time,  to 
any  person  in  possession  or  remainder,  other  than  Popish  recusant 
convicts,  which  disposition  shall  be  good  against  all  persons  claim- 
ing the  custody  or  tuition  of  such  children,  as  guardian  in  socage 
or  otherwise;  and  such  persons,  to  whom  the  custody  of  such 
children  shall  be  so  disposed  or  devised,  may  maintain  an  action  of 
ravishment  of  ward  or  trespass  against  any  who  shall  wrongfully 
take  away  or  detain  them,  and  shall  recover  damages  for  the  use  of 
such  children. 

By  the  9th  section,  persons  to  whom  the  custody  of  such  children 
shall  be  so  disposed,  are  to  have  the  custody  of  their  lands,  &c.  and 
'  personal  estate,  till  twenty-one,  and  may  bring  such  actions  as  guar- 
dians in  socage  may  do.     But  the  act  is  not  to  alter  or  prejudice  the 
custom  of  London,  nor  of  any  other  city  or  town  corporate,  or  the 


%] 


Bac.  Ab.  Garde  >  (F)  2  Inst  260.  (t)  R.  v.  Coraeforth,  2  Su.  1162. 

Hargr.  Co.  Utt  n.  14,  88  fr. 
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Pt.  i_Bk.  I.     With  respect  to  what  is  a  good  appointment  to  be  sudi  guariian 
'  Swinburne,  speaking  of  the  custom  (x)  in  the  ecclesiastical  promc 

t^Iurae^Si^  of  York,  to  appoint  guardians  by  will,  saith,  "  it  skilleth  not  by  wb: 
appointment,  words  the  tutor  be  appointed,  so  that  the  testator's  meaning  < 
appear,**  and  it  would  seem  the  same  rule  may  apply  to  tl 
guardianship,  no  particular  form  being  given.  A  testator's  wot 
that  ^*  he  expected  that  his  father  would  take  care  to  see  bis  c1 
educated  in  the  Protestant  religion,"  was  held  to  be  a  suffic 
appointment  (y).  Where,  however,  the  father  devised  his  lar 
B.,  during  the  minority  of  his  heir,  in  trust  for  him,  and  h 
maintenance  and  education  till  he  came  of  age ;  this  was  held  i 
amount  to  a  devise  of  the  custody  of  the  heir  {z) ;  andbe%\df 
as  a  lease  devised  shall  not  operate  into  a  custody,  neither  s 
custody  devised  operate  into  a  lease.  Where  a  testator  tq 
overseer  of  his  will,  and  willed  that  he  should  have  the  educs 
his  son  B.,  till  he  came  to  twenty-one,  with  power  to  receive,  t 
let  lands  for  his  son  B« ;  it  was  held  that,  by  this  devise,  C.  v 
guardian  for  nurture,  and  had  only  power  to  lease  at  will  {( 
man  devise  the  custody  of  his  heir  apparent,  and  no  time  is  mc 
•yet  it  is  a  good  devise  of  the  custody  within  the  act,  if  th< 
under  fourteen  at  the  death  of  the  father:  because,  by  t\ 
the  guardianship  is  changed  only  as  to  the  person,  and  leA 
as  to  the  time  ;  but  if  above  fourteen  at  the  fathei^s  deatl 
devise  is  void  for  uncertainty,  for  the  act  did  not  intend 
heir  should  be  in  custody  till  twenty-one,  but  only  so  \ 
fiither  should  appoint,  not  exceeding  that  time  (6).  An  a 
of  a  testamentary  guardian  by  the  mother  is  absolutely  v< 
by  the  mother  of  an  illegitimate  child  {d)  ;  and  the  Co\ 
Bench  will  not,  on  habeat  carpus,  order  a  bastard  to  be 
to  a  person  so  nominated  by  a  person  to  whom  it  had  bef 
by  the  mother  before  her  death.  So  also  an  appoint 
guardian  appointed  by  the  father  is  void,  for  it  is  a  perse 
not  assignable  (0).  A  guardianship  devised  to  three,  1 
and  to  the  survivor  of  them,  yet  the  survivor  shall  have 
Whether  the  A  copyholder  is  not  within  the  statute  ^where  there 
to^SpyhS?*!^  to  the  contrary,  the  statute  not  extending  to  abridg 
custom.     In  Church  v.  Cudmore  (g)  it  "wub  decided 


(«)  Pt  III.  s.  12,  and  Me  Bac.  Ab.  (d)  £x  psirte  Glove 

Guard.  (A)  17.  and  see  in   GquHy    a 

(y)  Vin.  Ab.  Garde  (N)  3.  parte  Edwards*  3  Atk 

(x)  Vaugh.  1S4.  (O  VavRh.  180. 

(a>  Pigot  «.  GanHfa,  Cro.  Eiit.  678,  (/>    2  P.   Wins.  1 

734.  (;>   I.OU.   1187  ; 

ri)  Vangh.  184.  253. 

[e)  Ibid.  ISO. 
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hath  DO  power  by  the  commoii  law,  or  without  a  special  custon,  to  Pr.  i.—Bk.  i. 

assign  the  guardianship  of  an  infiint  copyholder  within  the  manor ;  Ch.  hi.  s.  ii. 

that  in  the  case  then  before  the  Court,  such  custom  was  well  alleged 

upon  the  pleadings :  thirdly;  that  the  statute  doth  not  destroy  the 

validity  of  such  custom,  nor  extend  to  a  copyhold,  for  the  prejudice 

that  it  would  work  to  the  lord  :  and,  it  seems,  the  lord  expressly 

daimedf  in  thb  case,  under  the  custom,  and  it  was  adjudged  in  his 

&Toar  (^).     In  the  case  of  fFade  ▼.  Baker  (i),  the  right  of  the 

mother  to  be  guardian  in  socage  was  rejected,  only  on  the  ground 

that  there  was  a  particular  custom  for  the  lord  to  have  the  custody. 

And  in  BgleUm's  case  (f)>  and  that  of  IL  v.   WUby  (j)  it  was  held 

that  where  there  is  no  custom,  the  prochein  ami  to  whom  the  land 

cionot  descend,  is  guardian  of  the  person  as.  well  as  of  the  land. 

The  inference,  therefore,  from  these  cases,  seems  to  be,  that  the  sta^ 

tile  does  extend  to  copyholds  where  there  is  no  custom  to  the 

coDtrary.     By  the  Irish  statute  14  &  15  Car.  2,  c.  19,  testamentary 

guardians  may  be  appointed  in  a  similar  manner  in  Ireland  (A). 

As  we  have  seen.  Popish  recusant  convicts  cannot  be  nominated  Who  maT  be 
testamentary  guardians,  as  they  are  excepted  out  of  the  statute,  as  'PP^"^* 
neither  can  they  be  guardians  in  chivalry,  socage,  or  nurture  (Q. 
But  persons  taking  the  oath  prescribed  by  the  31  Geo.  S,  c.  32,  are 
not  to  be  prosecuted  for  recusancy*  By  the  Irish  act  testamentary 
guardians  should  be  of  the  Church  of  England,  and  various  sta- 
tutes (m)  prohibited  Romanists  there  from  being  guardians  ;  but  by 
30  Geo.  3,  c.  S9f  any  Romanist,  not  being  a  lapsed  Protestant,  may 
dispose  of  the  custody  of  his  child  to  any  other  than  a  Romish 
ecclesiastic,  but  such  guardian  must  take  the  oath  there  given.  By 
the  9  &  10  Wm.  3,  c.  SS,  any  persons  having  been  educated  iui  or 
at  any  time  having  made  profession  of  the  Christian  religion  within 
the  realm*  who  shall  by  writing,  printing,  teachings  or  advised 
ipeaking,  deny  the  persons  of  the  Trinity  to  be  God,  or  maintain 
there  are  more  Gods  than  one,  or  deny  the  Christian  religion  to  be 
true,  shall  be  disabled  from  holding  office,  &c. ;  and  if  a  second  time 
ocmvict,  shall  be  thenceforth  {inter  alia),  disabled  from  being  the 
guardian  of  any  child,  but  this  was  repealed  as  to  the  Trinity,  by  53 
Geo.  S,  c.  160.  But,  except  statute  disqualifications,  there  seems  to 
be  none  at  law  for  this  guardianship,  although,  as  we  shall  hereafter 
see,  the  Court  of  Chancery  will  supersede  such  guardians  as  may  be 
guilty  of  certain  crimes,  or  be  incapable,  from  defect  of  mind,  or 
absence  out  of  the  country,  from  acting  in  the  office  so  assigned  to 

Or)  1  Lofd  R.  132,0.  (k)  Lord  Ao^lewy  v,  Oaiory,  3  KeU 

«&)  Ibid.  62S. 

(i)  2  Roll.  Ab.  40.  (/)  3  Jac.  5,  25  Car.  2,  c.  2,  s.  2& 

( j)  2  M.  h  S.  504.  (m)  2iid  Anne,  c.  6. 
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KflTect  of  the 
late  statute  of 
wills  oa 
guardianship. 


Pt.  I.— Bk.1.  them*  And  the  rules  which  are  iriven  by  Swinburne (n)  m\i8l  be 
— - — ^-^ — '  interpreted  with  respect  to  ecclesiastical  guardians  only.  Thus,  an 
infant  may  be  appointed  a  testamentary  guardian  under  tb»  statute, 
at  least  there  is  no  provision  against  it.  A  testamentary  guardian, 
though  his  ward,  by  nearness  of  kin«  be  guardian  to  anotber  infant 
shall  not  be  guardian  to  the  second  in£uit,  by  any  word  of  the  act 
for  he  is  neither  a  hereditament^  or  goods,  or  chattels  of  the  fin 
infiint  (o). 

By  the  1st  Victoria*  c.  S6,  being  the  **  Act  fisr  the  amendment 
the  law  respecting  wills,"  it  is  expressly  enacted,  that  its  provisioi 
shall  extend  to  a  disposition  by  wiU  and  testamentf  or  devise  oft 
custody  and  tuition  of  any  child,  by  virtue  of  the  12  Car*  8,  c.  9A, 

By  the  7th  section,  no  will  made  by  any  person  under  the  age 
twenty-one,  shall  be  valid  :  thus  restricting  the  power  gvveu  by 
statute  of  Charles,  under  which  any  person  of  any  age  might  b 
devised  it.  The  act  is  not  to  extend  to  any  will  made  before 
Ist  of  January,  18S8,  and  every  will  re-executed,  or  republished 
revived  by  any  codicil,  shall  for  the  purposes  of  the  act,  be  deeme 
have  been  made  at  the  time  of  such  re-execution,  &c« 

Before  the  12th  of  Car.  S,  the  father,  tenant  in  socage,  coulc 
have  disposed  of  the  custody  of  his  heir,  for  the  law  gave  it  t 
next  of  kin,  to  whom  the  land  could  not  descend,  and  die  &the 
not  sudi  an  interest  in  it  as  to  grant  it  over,  but  it  was  inae^ 
annexed  to  his  person  {p).  So  it  is  said  that,  at  common  la^ 
father  could  not  appoint  a  guardian,  whether  he  were  teaoal  i 
valry  or  socage  (g). 

The  late  statute  of  wills  extends  to  Ireland. 

V.  Of  GiMrdiamhip  by  Ctutam. — ^The  mayor  and  alder i 
London  have  the  custody  of  every  orphan  widiin  the  city,  vr\ 
man  or  woman,  free  of  the  city,  dies,  leaving  an  orphan  witi 
and  unmarried  (r) ;  and  custody  of  the  lands  and  goods  v 
given  by  the  statute  of  Rich.  2.  So  by  custom,  within  othc 
and  boroughs  (s) ;  and  they  have  the  custody  of  males  tall  twe 
of  females  till  twenty-one,  or  marriage  (^),  and  the  governmen  i 
bodies,  lands,  and  chattels  ;  and  it  is  said,  although  the  Ian 
of  London  (u) ;  and  though  the  father,  at  the  time  of  his  d 
not  live  in  London  (v) ;  so,  although  the  children  ivere  bci 
it  (to).     In  Spencer't  case  (xr)  it  was  held,  the  dwelling  &t  B 


GuardiaDship 
by  custom. 


(ir)  Pt  III..B.  10. 

(o)  Vaugh.  184, 

(p)  Vaugh.  178,  180,  citing  Lord  May's 
case. 

(q)  8  G.  1,  Eq.  R.  179,  Shaftesbury  v. 
Shaftesbury. 

(r)  I  Roll.  Ab.  doO,  1.  40  i  Hobart,  313. 


(f)  See  4  &  5  Ph.  Ac  £&«  ^ 

(t)  1  Sid  250. 
(u)  9  Sid.  9. 

(0)  Roll.  Rep.  316  ^    V 
80  i  2  Vern.  110  ;   Oonlrs 
(to)  See  same  autHority. 
C«)  Roll.  R.  316. 
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c^'  \7r^'n'  ^^  ^^^^  guardianship  wholly  depends  on  thecuatom  of  theiyaTtkdat 
— — ^—^—^  manor  (*)•  If  a  copyholder  has  a  son  within  age,  and  die,  the 
guardianship  of  the  person,  and  copyhold,  de  jme^  belongs  to  the 
next  of  kin,  the  mother,  for  instance,  to  whom  the  lands  cannot 
descend  (/)  \  but,  by  custom,  it  may  belong  to  the  lord  of  the  manor 
either  to  be  guardian  himself  or  to  appoint  one  (m).  A  copyholde 
in  fee  of  common  right,  however,  cannot  make  a  disposition  of  tl 
guardianship  of  his  son,  although  by  custom  he  may  (n).  The  W 
cannot  grant  the  guardianship  of  an  infiint  copyholder  without 
particular  custom  (o)  ;  but,  as  we  have  already  seen,  it  waa 
lemnly  resolved  that  such  custom,  if  it  do  exiat,  is  not  taken  away 
affected  by  IS  Car.  2,  c.  24  {p)\  however,  it  is  laid  down,  thai 
copyhold  descend  to  a  lunatic,  t>r  an  in&nt,  within  the  age  off 
teen,  without  such  special  custom,  the  lord  has  no  such  powei. 
Guardianship  VL  Guardianship  hy  Election  of  the  /f{^ant.— The  rig) 
the  infanT.^  ^    making  this  election  only  arises  from  a  defect  in  the  law,  wV\eT 

infftnt   finds   himself  wholly  unprovided  with  a  guardian. 
Wheo  to  be     may  happen  to  be  the  case,  either  before  fourteen,  where  t\ie 
fourt^M*"^     whether  male  or  female  (y),  has  no  property,  such  as  att 
guardianship  by  tenure,  and  the  father  is  dead,  without  ex 
his  power  of  appointing,  and  there  is  no  mother.    In  su 
it  would  seem   that  if  the  child   be  under  seven  years 
the  next  of  kin,  to  whom  the  inheritance  cannot  descend 
have  the  custody  of  him  until  he  is  of  capacity  to  make  a  c^ 
Ox  the  case  may  happen  after  fourteen,  when  the  custody  of 
by  socage  terminates,  and  from  the  want  of  the  father's 
meaty  there  is  no  other  ready  to  succeed  to  the  trust,  an 
care  of  the  in£uit  and  his  property  («).     Lord  Coke  (t) 
notice  of  such  election  in  the  case  of  a  female,  wheu 
is  under  fourteen,  although  he   mentions  the  right  of  i 
guardian  by  a  mal^  W4rd,  in  socage,  after  fourteen  (u). 
he  omits  to  state  how  and  before  whom  it  should  be  made 
loy  contemporary^  or  prior  author,  as  far  as  is  known. 
After  fourteen,  defect.    As  to  a  guardian  after  fourteen,  it  appears  frox 
of  guardianship  in  socage  at  that  age,  as  if  the  coiiptinoi] 
a  guardian,  after  that  agci  to  be  unnecessary  ^  haw^ver, 
Car.  S,  enabling  the  father  to  appoint  a  guardian  .to  his 
twenty-onei  it  has  been  usual,  for  want  of  such,  to  all 
whether  male  or  female  (0),  and  whether  heir  or  not  C^> 

(k)  Hargr.  n. ;  6  Co.  Lite  88  6.  (9)  Co.   Utt.  88  a. 

(0  See  ante, ''Socage.**  (r)  Co.  Litt.  87  fr.   P 

(«)  3  Salk.  177  ;  2  Com.  Dig.  899.  (f)  Har^.  ft.  Co.  Litt 

(n)  Comb.  253  ;  3  Lev.  395.  (t)  Co  \A%U  87  6. 

(0)  Hntt.  16,  17.      Cocks  9.  Oarson,  (v)  Co.  l^itu  78  6. 

Hob.  215.  (p)  1   Bl.  C.  463. 

(p)  Church  v.  Cudmore,  2  Lutw.  1190.  (w)  See  Harg.,  Co. 


72  OP   THE   SEVKRAL   KINDS   OF  GUARDIANS. 

Ch  lirs'ii'  ^^^^  ^^^  authority  of  the  Court  of  Chancery  is  not  taken  avay  ty 
— '. — — — '  such  appointment  of  the  infant,  but  although  it  be  by  deed,  yet  that 
the  Court  has  authority,  and  will  appoint  a  guardian  (e) ;  accepting, 
however,  generally  the  nomination  of  the  infant. 
By  appoint-         VII.  OuarcUanship  by  Appointment  0/ ^A^  CAancsJIof ,  vhich  is 
Court  of  Chan-  Considered  at  length  in  this  division  of  this  Treatise, 
eery.  VIIL  Guardianship  by  Appointment  oftheEcchAuiicd  CourL'^ 

roen^dTSe  '^^^  "8*^^  ^^  appointing  guardians  for  the  personal  estate,  and  i(  tte 
Ecclesiastical  \^  no  Other  guardian  by  tenure  or  otherwise,  for  the  person  is  al 
^^^  claimed  by  the  ^Ecclesiastical  Court.    Swinburne  takes  notioe  of  &w 

guardian,  but  confines  his  appointment  and  his  extent  of  power 
the  custom  within  the  province  of  York  (a).  In  &  case,  fital  \xi\ 
the  King's  Bench,  in  Lord  Hale's  time,  he  admitted  the  right  of 
Ecclesiastical  Court  to  appoint  a  curator  of  the  personal  esXale, 
after  his  death  the  Court  inclined  to  be  of  the  same  opinior 
In  another  case,  soon  after,  the  Court  of  King's  Bench  a\\owe< 
right  as  to  the  infant's  portion,  but  denied  it  over  the  person  (c 
the  next  case  on  the  subject,  the  question  as  to  the.  right  was  I 
debated  on  a  plea  in  prohibition ;  this  alleged,  that  by  the  cc 
law,  if  any  person  by  his  will  devises  any  goods  to  his  childr' 
ordinary  before  whom  the  will  is  proved,  hath  use  to  com 
custody  of  the  sons  and  of  their  portions  till  fourteen,  and 
daughters  and  their  portions  till  twelve,  except  when  they  ar* 
custody  of  any  other,  by  reason  of  any  tenure  or  by  the  fat) 
ppintment :  and  if  any  person  detained  such  infants  or  their  ^ 
the  orcUnary  hath  also  used  to  compel  the  delivery  of 
Ecclesiastical  censures.  On  a  demurrer  this  plea  was  overt 
the  prohibition  ordered  to  stand,  the  latter  being  foundc 
libel  in  the  suit  in  the  Ecclesiastical  Court,  which  had 
right  in  a  more  extensive  way :  for  the  libel  was,  that  by 
siastical  law,  every  person  having  the  tuition  of  any  infant 
by  the  will  of  the  father,  or  per  judicem  competentem,  ou 
the  custody  of  the  infant,  and  suit  in  the  Eccleaiaatical  C 
detainer  (d).  After  this  case  we  find  nothing  on  tlie  si 
long  time,  but  in  a  case  in  the  time  of  George  the  Secon 
tice,  casually  takes  notioe  of  the  appointment  by  the  1 
Court  without  objection,  saying  that  the  course  of  the  S] 
is,  that  if  the  infant  is  under  seven  years  old  they  choose 
if  he  is  seven,  he  chooses  (e),  the  Court  controlling  his 
if  an  improper  one  (/).    However,  in  a  loose  note  c 


i: 

an. 


[z)  Curtiiv.  Rippon,  4  Mad.  462,  anU,  (d)  2  r«v.    217.        I 

[a)  Swiab.  TesU  let  ed.  99  6 :   see  4  Ventr.  207. 

Barr.  102.  («)  Fitz.  164. 

3  Lev.  162 ;  T.  Jo.  90.  (  /')  Cas.  temp.  Lee, 
3  Keb.  834. 


Guardians  ad 
litem. 
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Pt.  I Bx.  I.  will  ^ve  her  the  custody  as  against  all  who  attempt  to  remove  It  from 

— —  '  ^^'  her  by  force  or  fraud,  until  seven  years  of  age^that  is,  during  the  age 
of  nurture  (t) ;  for  the  Courts,  in  such  case,  exercise  a  discrelioD 
according  to  the  circumstances  {u)  that  are  brought  before  them,  bui 
are  not  thereby  deciding  the  right  of  guardianship  (x).  Where  th 
child  is  of  an  age  to  choose  in  like  cases,  the  Court  will  give  tb 
custody  to  the  party  it  may  select  (y). 

Illegitimate  children  then  have  no  guardians  at  law.  Hence, 
seems  to  follow  that  the  guardianship  of  them  is  invested  in  i 
Crown,  which  will  exercise  it  by  means  of  the  Court  of  Chancery. 

X,  As  to  Guardians  ad  litem. — The  power  of  appointing 
special  kind  of  guardian  is  incident  to  all  Courts;  and  so  fa 
respects  the  Court  of  Chancery  is  treated  of  at  length  hereafter 
It  is  said  that  the  King  may,  by  letters  patent,  appoint  a  gaatd\ 
prosecute  or  defend  for  an  infant  in  suits  generally,  although 
appointments  have  been  long  out  of  use  (6). 

XL  With  respect  to  the  guardianships  of  the  Royal  Fami 
the  King's  right  in  respect  of  the  education  and  mainaLge 
grandchildren,  it  may  be  sufficient  to  refer  to  the  questions  r 
to  the  Judges,  and  their  answers  in  the  reign  of  George  the  ¥ 

XII.  A  tenth  kind  of  guardian  recognized  by  the  law  of  E 
is  that  of  guardian  in  tort,  which  however,  exclusively,  re\atii 
property  of  infants,  the  consideration  of  the  same  will  be  def 
that  part  of  this  Treatise  (c  c). 


Of  the  Royal 
Family. 


In  tort. 


SECTION  II.  (C.) 


iDtemational 
guardiaiubip. 


Of  International  Guardianship- 

With  respect  of  international  guardianship,  it  seems 
universal  opinion  of  the  foreign  jurists,  that  the  appointn 
or  guardian,  so  far  as  it  confers  the  power  of  the  care  an< 
the  person  of  the  minor,  should  be,  by  and  according  to 
tribunals  and  laws  of  that  country  to  which  the  minor  is  by 
subject ;  or  in  defaultwhere  his  goods,  real  or  personal  ar 
that  every  other  tribunal  is  bound  to  recognize  this  appo'ii 
consider  that  the  law  which  places  the  minor  stib  ttitelti 
law  affecting  the  status  of  the  person,  and  that  tlie  re 
and  ward,  which  it  has  constituted,  continues  to  exist,  ii  i 
the  persons  may  have  resorted  to  any  other  country  {jcf 


(t)  7E.679;6T.R.278;  6E.  224,0. 
Ball  V.  Ball,  2  Sim.  37. 
(ii)  R.  V.  Delaval,  3  Burr.  1437. 
(x)  K.  V,  Smith,  2  Str.  982. 
(y)  4  Ad.  &  E.  640. 
0)  See  Law  Mag.  No.  51,  vol  25,  p.  42. 


(o)  See  pott,  Px.  I\ 
h)  F.  N.  B.  27  /. 

(c)  Fortescue  H.  4C 
(ve)  JPx.   III. 

(d)  Burge  Comm. 
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Pt.  I Bl  I.  o/'wari  against  him,  who  wrongfully  takes  an  heir  apparent,  male  or 

Ch.  III.  S.  11.  fgmale  (m) ;  so  an  executor  shall  have  it  for  a  ward  that  was  taken 
out  of  the  possession  of  his  testator  (n),  but  not  a  father  after  son 
of  full  age  (o).  But  in  other  authorities,  it  is  said,  it  is  not  material  of 
what  age  the  heir  is  (;?).  The  marriage  of  the  ward  without  the 
consent  of  the  guardian  was  held  to  be  a  ravishment  (;).  Under 
this  writ,  however,  the  body  only,  and  not  damages  were  recovered  (r); 
according  to  Blackstone  («),  it  lies  at  the  suit  of  the  father  for  any  o( 
bis  children.  By  the  common  law,  trespass  lies  against  him  whc 
takes,  detains,  or  marries  a  ward  {t) ;  so,  by  every  ancestor 
male  or  female,  against  him  who  wrongfully  takes  the  heir  a; 
parent  (u),  but  not  by  the  mother  or  any  collateral  ancestor  agaxn: 
the  guardian  in  chivalry  (w) ;  so  by  the  father  or  mother,  guardii 
by  reason  of  nurture,  against  a  stranger  who  wrongfully  takes  \] 
infant  (x) ;  but  damages  only  and  not  the  ward  were  recovered.  A 
it  seems  it  is  not  maintainable  for  taking  or  carrying  away  a  son 
daughter  who  is  not  heir  (y),  nor  for  a  battery  and  imprisonment  ( 
nor  does  an  action  on  the  case  lie  for  the  battery  of  the  heir,  be 
apprentice,  whereby  he  became  decrepit,  and  the  &ther  lost 
marriage :  for  the  loss  of  the  marriage  of  the  heir  is  not  a  caus 
action,  unless  where  he  is  taken  and  married  by  a  stranger  (a). 
for  the  defamation  of  his  daughter,  whereby  the  father  loses 
marriage  (6).  An  action  upon  the  case  lies  for  a  father  agair 
stranger  who  takes  away  and  marries  his  son  and  heir,  and  it 
held  not  necessary  to  aver  that  the  son  was  within  age,  nor  " 
maritagium  ad  if  sum  pertinet^^  for  it  belongs  to  him  by  law  (c)< 
action,  however,  lies  for  the  father  for  the  marriage  after  tV 
age,  for  the  son  may  marry  whom  he  pleases  {d)\  however,  by 
authorities  (0),  as  we  have  seen,  it  was  held  the  father  migY\t  \ 
as  to  his  heir  at  any  age.  If  the  ward  himself  had,  duri] 
nonage,  entered  upon  the  land  and  ousted  the  guardian,  lie 
have  bad  a  writ  of  intrusion,  but  this  seems  to  be  taken  away 
3  &  4  Wm.  4^  c.  27.  If  the  heir  had  married  himself  withi 
consent  of  the  lord,  after  convenient  marriage  tendered  him,  hi 
have  had  a  valor  maritagii  for  the  value  of  the  marriage  (y  )< 
By  KUtttte.  By  statute  West.  2,  c.  35,  it  was  enacted,  that  if  one  be  ^ 

(m)  3  Co.  38  ft.  (x)  Mo.  738;  Gilb.  Kq.    175. 

(n)  11  H.  4,  66  a.  (y)  Cro.  EHz.  77  o.      W<Kk^ 

(o)  R.  Mar.  pi.  8  ;  Jon.  412.  Style,  236. 

(p)  Ratclifitt^s  case,  3  Co.  38  b,  and          (t)  Cro.  Eliz.  55,  770. 

Wood  V.  Topham,  Style,  216,  227 ;  2  P.  (a)  Ibid. 

Wms.  116;  Gilb.Eq.  R.  175.  (b)  Cro.  Eliz.  770. 

(y)  2  P.  Wms.  110^  Gilb.  £q.  R.  ut  (e)  Wood  v.  Topham,    Styli 

supra.  303. 

(r)  Ibid.  {d)  Jones,  412. 

(s)  Com  3,  143.  (e)  Style,  216,  336  ;    3    Oci 

(r)  2  Insf.  90.  Eq.  R.  176  ;  Fitz.  Garde.   ^^ 

(u)  3  Co.  386.  (/)  F.  N.  B.  141. 

(w)  Lilt.  114;  Co.  Lilt.  84. 
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Pt.  I— Bk.  I.      Another  remedy  for  the   legal   guardian  is  the  writ  of  hahetu 

Ch,  III.  S  TI.  J  o        o 

'  corpus  {h) :  upon  suing  out  of  which  he  may  procure  the  child  to 


or 


*  be  brought  up  before  any  Court  of  law,  and  freed  from  duress 
injury  by  any  third  party,  and,  if  of  tender  years,  he  may  thus 
procure  possession  of  the  person  (t)  of  his  ward,  from  the  Court 
before  whom  he  may  be  so  brought*  But  if  upon  this  writ  the  m- 
iant  be  brought  into  Court,  and  it  appears  the  question  is  touching 
the  right  of  guardianship,  the  Court  cannot  deliver  the  iv&sX  l( 
the  guardian,  for  he  may  have  a  writ  of  Maoishment  of  ward  (i)-  1 
appears  the  power  of  the  Court  of  King's  Bench,  to  delWet  l\) 
child  to  the  guardian,  only  extends  to  those  cases  where  the  wai 
is  of  so  tender  an  age  that  he  cannot  choose  for  himsett  {ft)  \ 
general,  the  only  duty  of  the  Court,  on  his  being  so  brought  li 
is  to  free  him  from  restraint  and  ill  usage,  and  to  prevent  \\ 
from  being  taken  out  of  the  kingdom,  and  they  are  not  bound 
deliver  him  to  anybody  :  and  if  of  the  age  of  discretion,  the  0 
will  let  him  go  where  he  pleases  (m).  Thus,  in  R.  v.  Smithy 
habeas  corpus  sued  out  by  the  fieitber  to  obtain  possession 
boy  of  thirteen  or  fourteen,  kept  by  an  aunt,  the  Court  rel 
to  do  more  than  set  the  boy  at  liberty,  which  was  all,  they 
which  had  been  done  in  Lady  Annesley^s  case*  If,  however » 
be  any  likelihood  that  the  guardian  will  abuse  his  powe 
any  bftse  purposes,  or  ill  use  the  infant,  the  Court  will  not  ^ 
to  the  father,  or  any  other  description  of  guardian,  but  prote 
from  injury,  and  commit  him  to  such  custody  as  m&y  be  \) 
him  (ft).  But  the  guardian  may,  at  any  age,  have  this  writ,  v 
is  supposed  any  injury  is  likely  to  accrue  to  the  infant  {roi 
parties,  and  absolute  in  the  first  instance,  if  necessary.  Thu 
V.  Ward  (o),  it  was  granted  absolute  in  the  first  instance,  at 
of  the  father,  to  bring  up  the  body  of  his  daughter,  who  hai 
to  the  house  of  Mrs.  W.,  who  kept  her  by  force,  and  was  i 
to  intend  to  marry  her  to  some  one ;  and  in  jR.  v.  Pearsc 
bring  up  a  son  of  thirteen,  who  had  absconded,  and  was  ke 
up  in  the  house  of  R.,  in  Yorkshire.  So  in  a  sinilar  case; 
was  probable  the  child  was  concealed  (;).  In  a  late  case 
the  fiither,  by  his  will,  had  appointed  guardians,  the  Courts 
corpus  at  their  suit,  made  an  order  for  the  infants  to  be  tak^ 


ii 


\K)  31  Car.  2,  c.  2 ;  56  G.  3,  c.  100. 

^0  R.  V.  Johnson,  where  the  infant  was 
nine  yean  old;  1  Str.  579.  £x  parte 
M'CIeUan,  IDow.  P.C.  81;  5  Ad.  &  £1. 
441.  R.  V.  Ward,  1  W.  Bl.  385 ;  4  Dow. 
P.  C.  491.  R.  V,  Pearson,  4  Mo.  366. 
R.  0.  Greenhill,  4  Ad.  6c  El.  624.  R.  v, 
De  ManoeTille,  5  East,  222. 

(k)  Ibid.  Keb.  3. 

(/)  R.  V.  Smitii,  2  Sir.  982,  and  former 
cases.  R.  v,  Olaud,  8  Mad.  214  ;  Vin. 
Ab.  Gard.  p.  4. 

(m)  R.  p.  Delaval,  3  Burr.  1436.     R. 


V,  Clarkson,  1  Str.  4<44  ;  i1 
Brooke,  4  Burr.  1990.  It.  ti 
Lady  Berkeley  and  Urad-v  1 
cited  8  Mod.  214,  and  J 
case,  ibid.     R.  o.  Sir  It.  Vii: 

(n)  R.  V.  ClarksoQ.  X| 

3  Bur.  1437.  R.  v.  IMLea. 
Blisset's  case,  Lloft«  748, 
there  cited. 

ip)  1  W.  BI.  385- 

(p)  4  Mo.  366. 

(7)  Ex  parte  Glover,  4   I 

(r)  5Ad.  &  El.  441. 
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Pt.  I.— Bk.  I.  six  years  old^  from  the  mother,  with  whom  she  was  by  choice :  the 
Cb.  in.  s.  II.  Qq^j.^  q{  King's  Bench  held,  that  in  such  case  the  Court  may  com- 
mit the  custody  to  whomsoever  seems  best  for  the  child.     So  in  JZ, 
V.  Dobbyn  {z),  a  father,  by  habeas  corpus^  claimed  from  the  mother  the 
custody  of  their  infant  child,  aged  six  years;  and,  on  a  representa- 
tion of  his  cruelty  and  profligacy,  the  Court  referred  it  to  a  barrister, 
to  determine  as  to  the  proper  custody  of  the  child,  and  all  matters  in 
dispute,  the  wife  and  the  husband  consenting  to  abide  by  such  deter- 
fnination.     In  R.  v.  Watson^  in  18^ (a),  on  an  infant  child,  incus- 
tody  of  the  mother,  being  brought  up  by  luibeas  corpus^  at  the 
father's  instance,  it  was  ordered  (under  what  circumstances  does  not 
appear)  that  the  child  should  remain  with  the  mother,  the  father's 
access  to  be  regulated  by  the  Master.     In  the  latest  case  on  the 
subject  it  was  held,  that  where  the  father  was  convicted  of  felony^ 
and  on  board  the  hulk,  on  habeas  corpus  sued  out  by  him,  the  mother 
was  entitled  to  the  custody  (&)•     In  similar  applications,  it  would 
seem,  the  Court  of  King's  Bench  generally  refers  the  parties  to  a 
Master  in  Chancery,  who  may  ascertain  whether  there  be  sufficient 
property  to  provide  for  the  support  of  the  child,  and  whether  it  might 
be  made  a  ward  of  that  Court,  and  it  might  appoint  a  guardian. 
It  has  also  been  held  at  law,  that  guardians  of  a  female  infant  are 
justified  in  stopping  her  elopement,  and  in  detaining  her  clothes,  if 
she  has  eloped :  and  a  carrier,  by  whom  she  has  sent  them,  may 
deliver  them  up  to  the  guardians  (c). 

With  regard  to  illegitimate  children,  a  somewhat  different  rule 
prevails.  A  habeas  corpus  was  granted  at  the  suit  of  the  mother,  to 
restore  an  infant  child  to  her  from  a  person  in  whose  hands  the 
putative  father  had  placed  it,  having  taken  it  firom  the  custody  of  a 
nurse,  with  whom  it  had  been  placed  by  mutual  agreement  (<{);  so 
the  same  writ  was  granted  to  a  mother,  whose  bastard  child  was 
within  the  age  of  nurture^  to  restore  it  to  her  from  whose  quiet  pos- 
session it  had  been  taken  hj  fraud  and  force  {e).  In  Ji.  v.  Mosehy^  a 
similar  case.  Lord  Kenyon  doubted  whether  the  Court  would  have 
interfered,  unless  force  and  fraud  had  been  used.  It  is  observable 
none  of  these  cases  go  to  show  that  a  child  will  be  thus  taken  by 
the  Court  from  the  putative  father.  Nor  will  the  Court,  on  habeas 
corpus^  order  an  illegitimate  child  to  be  delivered  up  by  a  person  to 
whose  care  it  had  been  committed  by  the  mother,  into  the  custody 
of  a  person  whom  the  mother  had  assumed  to  nominate  guardian  by 
her  will  (/). 

U)  Cited  4  Ad.  &  El.  644,  n.  («)  R.  v.  Hopkins,  7  E.  679 ;  and  a 

<o)  Ibid.  645,  n.  similar  case,  R.  t>.  Soper.  6  T.  R.  278. 

(6)  Ex  parte  Bailey.  6  Dowl.  311.  R.  v,  Moseley,  6  E.  224.  n. 

(c)  Barker  v.  Taylor,  1  C.  &  P.  101.  (/)  4  Dow.  P.  C.  291. 
id)  Ex  parte  Knee,  1  N.  R.  146. 
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Ft.  t.— Bi.  t.  The  course  of  practice  appears  to  be,  for  some  one  on  behalf  of 
V.H  iii.s.  III.  ^j^^  infant  (no  matter  whom)  to  present  a  petition  to  the  Court,  pray- 
ing a  reference  to  the  Master  to  approve  a  proper  person  to  be 
guardian,  or,  in  case  a  reference  be  not  required,  for  the  Court  to 
appoint  one.  Whereupon,  if  it  be  a  case  wherein  the  Court  will 
exercise  its  jurisdiction,  either  the  order  nominates  and  appoints  the 
guardian  immediately,  or  a  reference  is  made  to  the  Master,  which  is 
ordinarily  to  approve  (not  appoint,  in  the  first  instance  (9)  of  a  proper 
person  to  be  appointed  guardian  of  the  person,  and  (if  that  be 
wished  for)  of  the  estate  of  the  infant  during  minority,  or  until 
further  order,  and  that  all  proper  parties  have  notice  to  attend  the 
Master  thereon,  and  be  at  liberty  to  propose  such  guardian  or  guar- 
dians. If,  however,  there  be  a  suit,  no  person  can  so  attend,  unless 
he  be  a  party,  without  special  leave.  In  TatflarY.  WaUon{r\  a 
suit  had  been  instituted  for  a  guardian  and  maintenance,  the  mother, 
who  was  testamentary  guardian,  living  abroad.  She  was  made 
defendant,  but  on  account  of  her  absence,  had  not  been  served  with 
a  subpoena.  She  came  to  England,  and,  on  special  application,  was 
allowed  to  attend  the  Master,  without  being  served  with  the  sub- 
poena ;  but  it  seems  to  have  been  by  agreement.  The  Master  is 
also  directed  to  inquire,  and  state  the  infant's  age,  and  the  nature  and 
amount  of  his  fortune,  and  what  relations  he  has,  and  on  what  evi- 
dence or  ground  he  approves  of  such  person  or  persons  to  be 
appointed  guardian  or  guardians  (<)•  In  Bettestoorth  v.  Betta- 
worth  {fyy  the  reference  was  to  inquire  if  the  plaintiff's  late  &ther 
had  appointed  a  guardian,  if  not  then,  &c. ;  and  if  a  testamentary 
guardian  has  been  appointed,  the  Master  is  directed  to  inquire 
whether  the  infant  has  a  guardian  who  is  willing  to  act,  and  if  not, 
then  is  directed  to  approve  of  a  proper  person  as  guardian. 

The  order  being  drawn  up,  a  state  of  facts  duly  verified  is  carried 
into  the  Master's  office,  which  sets  forth  the  facts,  and    proposes  the 
persons  intended ;  the  parties  interested  attend  before  tHe  Master  on 
this  state  of  facts,  and  proposal ;  and  the  Master  makes  his  report, 
which  requires  to  be  filed,  but  not  to  be  confirmed  by  orders  nisi 
and  absolute,  but  by  a  petition,  which  is  answered    and  served, 
attended   by   counsel,   and  heard  in  Court,  which  praj9  coD&wa- 
tion,  and  that  A.  B.  may  he  appointed  guardian,  and  that  the  main- 
tenance^ if  any,  may  be  paid  to  the  guardian  by  the  receiver,  or 
trustee,  or  until  further  order,  and  for  taxation  of  costs  of  all  parties 
as  between  solicitor  and  client,  as  well  of  the  order  of  reference, 
and  of  and  occasioned  by  the  inquiries  directed,  as  of  that  applica- 
tion (u). 


[q)  See  3  Vefc  165.  Pr.  397 ;  Smith's  Ch.  Pr.  509. 
Jr)  V.  C.  July  21,  1840.  (f)  Dick.  729. 

(»)  Ex  parte  Arnold,  Set.  Dec.  277.  See  (u)  Smith**  Ch.  Pr.  511. 

circular  letter  of  Lord  Ch.  1777 ;  1  Turn. 
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r^*  lirs^iii'  ^^^'*  (*)»  ^^^  ^^  other  such  cases  a  reference  has  been  required (/)» 
— '' — ''^ — '  In  all  these  cases  it  must  appear,  by  affidavit,  that  the  parties  pro- 
posed as  guardians  are  proper  and  unobjectionable  persons. 

It  must  also  in  general  appear  by  the  report  of  the  Master,  that 
the  persons  proposed  and  approved  of  by  him,  are  willing  to  undertake 
the  office  (m).  In  JFard  v.  St.  Fault  the  parties  were  required  to 
appear  in  Court,  and  consent  to  undertake  the  guardianship,  and  this 
undertaking  was  also  required  in  Charteris  v.  Young,  and  the  case 
o{  Fraser  v.  Byng^  there  mentioned. 

If  the  object  of  the  petition  be  solely  the  appointment  of  a  guardian, 
whether  praying  a  reference  or  an  immediate  appointment,  the  order 
may  be  answered  upon  the  petition  at  once,  and  neither  the  attend- 
ance of  counsel  nor  service  of  the  petition  is  requisite  (n)« 

In  some  cases,  pending  the  reference  as  to  who  are  to  be  ultimately 

appointed  guardians,  the  Court  commits  the  custody  of  the  infimts 

to  certain  indi£ferent  persons  nominated  in  the  order  for  their  greater 

security  (o). 

Appointment        11*^^  BUI  and  Decree  in  the  Suit. — This  may  be  filed  by  any 

oUnarditnby  ^^^y  ^^  behalf  of  the  infant,  though,  as  we  shall  see  when  we  come 

decree  in  the     *       *  »  o   » 

•Hit  to  treat  of  suits  on  behalf  of  infants  {oo\  the  Court  will  only  have 

one  suit  existing  at  a  time,  for  this  purpose,  namely,  that  which  is 
most  for  the  benefit  of  the  infants  {p). 

The  form  of  a  decree  for  a  guardian  in  a  suit,  is  the  same  with 
that  of  an  order  on  petition,  and  the  proceedings  are  in  general 
the  same  (q). 

Where  the  amount  of  property  warrants  the  expense,  and  where 
there  are  any  difficulties  or  intricacies  whatever  in  the  administration 
of  the  infant's  property  or  care  of  his  person,  or  disputes  about  the 
same,  it  will  be  the  safer  course  to  make  him  a  ward  of  Court  by 
suit  regularly  instituted;  and  whenever  maintenance  also  is  to  be 
afforded,  the  Court  always  requires  this  plan  to  be  followed  where 
the  property  is  of  any  considerable  amount,  as  we  shall  hereafler 
find,  in  considering  that  subject.  Where,  too,  the  legal  guardians 
are  misbehaving,  and  ought  to  be  superseded  or  controlled,  such  a 
course  must  be  pursued :  for  the  Court  will  not  remove  them  or  con* 
sider  their  conduct  a  contempt,  unless  the  infants  be  wards  of 
Court,  although  it  may  impose  such  restrictions  upon  them  as  will 
prevent  them  fron  prejudicing  the   interests  of  their   wards  (r). 


(k)  Hall  V.  Biorer,  1  Y.  &  C.  556.  ad  tntenm,  to  remain  with  the  measeBRer. 

(/)  May  r.  May,  Dick.  527.     Duke  of  (w)  Part  IV. 

Newewt/e's  case,  16  Yes.  447  a.  (p)  See  pnt,  Pt.  IV.  B»,  I, 

(m)  Creuze  v.  Hunter,  2  B.  C. C. SCO, n.  (q)  Set  Dec.  278. 

Spencer  V.  Chcicerfield,  Amb.  145.  Jeffreys  (r)  2  Fonbl.  Eq.  232,  n.,  citing  Goodall 

V.  Wantaawamwarth,  Bam.  142.     Wellra-  v.  Harris,  2  P.  Wms.  561.  Foater  «.  Denny, 

ley  «.  Beaufort,  2  Ruse.  1.  2  Ch.  Cas.  237.    Roach  v.  Garvan,  1  Ves. 

(n)  Smith's  Ch.  Pr.  610.  160 ;  and  see  Ex  parte  Warner,  4  B.  C.  C. 

(o)  Wellesley  v.  Beauinf,  mpra.  New-  101. 
port  V.  Moore,  Dick,  where  the  infant  was, 
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Pt.  I.— Be.  I.  guardian  (scil.  of  the  estate)  or  the  receiver  do  pay  to  the  petitioner 
Ch.jii.s.111.  ^i^g  ^^g^  ^£  ^j^gjj,  applications,  to  be  taxed  by  the  Master,  &c  (as 

before)  {k) :  or  that  they  be  paid  in  such  manner  out  of  any  fund  in 
Court :  and  it  would  seem  to  be  the  same  if  the  proceeding  be  by  bill. 
ConfirmaUon  V I.  Of  Confirming  the  Report. — The  form  of  the  confirmation  is, 
p  e  report.  ^^  ^^  report  be  confirmed,  and  that  A.  B.  be  appointed  guardian 
to  take  care  of  and  manage  the  petititioner*s  person  (and  his  estate  (O9 
if  a  receiver  be  not  appointed  or  there  be  not  other  guardians  for 
the  estate). 

In  Cavendish  v.  Mercer  (m),  the  Master's  report  was  confirmed  on 
motion.  But  the  practice  of  confirming  these  reports  on  motion  is 
irregular,  and  as  we  have  seen,  they  should  be  confirmed  on  petition : 
consequently  exceptions  do  not  lie  to  them  (n):  but  it  is  otherwise  as 
to  receivers. 

SECTION  IV. 

m 

How  far  the  Court  of  Chancery  in  iti  Appointment  of  Guardiam  and 
Curators  recognises  the  claims  of  the  legal  Guardians  to  that 
office  and  to  the  custody  of  the  Infant. 

How  far  the         The  Court  of  Chancery,  in  appointing  guardians  for  infants,  does 

nizesthec^iiQs  ^^^  ^old  itself  bound  conclusively  to  confer  the  office  on  those  who 

^^^"^^ority    are  the  guardians  at  common  law,  but  sometimes  supersedes  or  passes 

guaidians.        by  those  who  fiilfil  that  character,     {n  making  the  appointment,  the 

grand  point  fiimed  at  by  the  Court,  is  to  efiect  that  which  will  be 

most  for  the  bepefit  of  the  infant  (0).     It  presumes,  however,  that 

lippointing  parents  will,  in  all  cases,  promote  that  benefit  (p);  although 

if  injury  be  proved  to  have  been  caused,  or  to  be  imminent  to  the 

child  in  consequence  of  the  ill  conduct  of  its  parents  or  other  common 

law  guardians,  their  priority  of  claim  to  the  office  will  be  neglected, 

and  those  who  seem  most  likely  to  advance  his  true  interests  will  be 

appointed  in  stead«  And  in  some  peculiiur  cases,  as  we  have  found  (pp), 

where  certain  great  and  undoubted  benefits  result  to  the  infants  in 

consequence  of  the  guardianship  being  held  by  others  than  the 

parents,  unless  the  parent  insist  upon  his  right,  having  done  no  act 

to  relinquish  it,  the  same  course  will  be  pursued. 

Alto  the  ^*  '^^^  Court  of  Chancery  then,  in  the  first  place,  recognizes  the 

lather.  father  as  guardian  by  nature  and  nurture,  and  entitled  to  the  custody 

of  the  persons  of  his  children  while  under  age,  even  though  they  be 

infants  at  the  breast ;  and  his  authority  as  such  is  allowed  to  be 

(fc)  £11  parte  Whitfield,  ibid.  v.  Shaw.  2  Dick.  732. 

(0  Re  Pattou,  Set  Dec.  284.  (0)  Roach  v.  Garva  n,  1  Ve».  167.    Ei 

(m)  6  Ve».  196;  and  aee  Greenwell  r.  parte  Petrc,7  Ves.  403. 
Greenwell,  ibid.  (p)  10  Vcs.  64. 

(n)  Ex  parte  Nicholls,  I  B.  C.  C.  677.  (  pp)  Bk.  I.,  Cii.  111. 

WhiUktr  r.  Marlow.  1  Cox,  285.     Price 
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Pt.  L— .Bk.  I.  guardianship  of  a  child  can  be  wantonly  disposed  o 

Pit  111  S  IV    ^  ^  '' 

— • — '—^ — *  person,  though  the  Court  will  see  him  educated  ace 


•■r  ..I 


expectations.**    So  in  Ex  parte  Hopkiru  {b\  Lord  Ki 
that  "  it  cannot  be  conceivedi  that  because  another  thin 
a  legacyi  though  never  so  great,  to  my  daughter,  I  am 
be  deprived  of  a  right  which  naturally  belongs  to  me,  t 
her  guardian  "  (c). 

This  right  cannot  be  forfeited  by  the  father  entrusting, 
the  care  of  his  children  to  a  relation,  even  to  their  mother 
although  the  father  covenant  with  the  mother,  in  the 
separation,  to  permit  their  children  to  reside  with  her.     In. 
John  V.  Lady  St  John  {d)  the  validity  of  an  agreemen 
husband  and  wife,  with  a  trustee  for  the  wife  to  have  th 
on  the  event  of  a  separation,  was  questioned.      In 
meatKs  cBae{e\  a  deed  was  executed,  dated  in  Decern 


whereby  Lord  Westmeath    covenanted,  that  in  the    ev 
separation,  he  would  permit  their  daughter,  and  such  othe 
as  they  might  have,  to  reside  with  the  latter,  and  to  be 
under  her  care :  and  by  a  deed,  executed  in  May,  1818,  a 
was  made  for  the  separate  maintenance  of  the  counte 
annual  allowance  was  agreed  to  be  raised  and  paid  to 
maintenance  of  the  infants.     In  June,  1819,  she  left  her 
with  whom  she  was  then  living  (in  her  own  house  paid 
her  separate  allowance),  taking  with  her  her  children  to  thi 
Lord  S.     On  the  hearing  of  a  habeas  corpus^  directed  to- 
issued  on  the  petition  of  her  husband,  the  Lord  Chancello 
order  for  the  delivery  of  the  children  to  their  father. 

But,  it  seems,  the  father  may,  by  express  or  implied  ac< 
or  contract,  denude   himself  of  his   paternal   right.     I 
Gamine  (/),  in  consideration  of  100/.,  A.  B.  covenanted 
father  to  maintain  and  apprentice  an  in&nt  child,  then  five 
and  leave  him  a  specified  part  of  his  property.     The  con 
held  to  have  been  abandoned  by  mutual  consent,  the  infiint* 
being  not  affected.     But  the  Court  said  that,  if  there  had 
performance,  altering  the  condition  in  life  of  the  infiint,  th 
would  not  have  permitted  the  father  to  take  him  back  to  his  pr 
and  would  have  compelled  a  complete  performance  in  his 
And  as  formerly  stated,  the  father  may,  by  implied  con 
nounce  his  right,  as  in  those  cases  where  the  Court  has  he 

certain  persons  have,  by  benefits  given  to  the  infants, 
acquiescence  of  the  parent,  purchased  to  themselves  the  right 
custody  and  guardianship. 

(/i)  3  P.  Wms.  151 .  {t)  Jac.  251. 

(c)  And  see  accordiogly,  2  Moll,  210.  (/ )  1    Beav.  540  ;   and  see 
Barry  V.  Barry.  Bleak lu   Jac.  365. 

(d)  1 1  Ves.  625.  (  j j)  Dk.  1.  Ch.  HI.  S.  I. 
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Pt.  I — Bx.  L  the  Courti  as  hereafter  mentioned  (A),  on  the  grounds  of  some  moral 
~ — =— = — ^  or  temporal  injury  likely  to  accrue  to  the  child,  by  their  remaining 
under  his  control;  in  which  excepted  cases,  however,  it  by  no 
means  follows,  that  the  custody  will  revert  to  the  mother,  but  that 
course  will  be  followed  which  may  seem,  on  the  whole,  most  con- 
ducive to  the  welfare  of  the  infant.  Thus  in  De  Manneville  v.  De 
ManTieviUe{i)f  the  father  was  a  French  emigrant,  who,  soon  aAer 
his  marriage,  separated  from  his  wife,  and  frequently  threatened  to 
carry  the  only  child  of  the  marriage  away  from  her.  She  withdrew 
to  a  friend  of  her  mother's,  but  having  sent  the  child  to  nurse,  the 
father  got  possession  of  it;  he,  however,  was  taken  into  custody 
under  the  alien  act,  and  two  women,  who  had  been  sent  by  the 
mother  to  take  care  of  it,  brought  it  back  to  her,  upon  which  she 
took  it  to  the  house  of  her  own  mother,  from  which  place,  however, 
the  husband  forcibly  took  it,  though  at  the  breast,  soon  after.  The 
application  of  the  mother  to  the  Court  of  King*s  Bench  having 
failed,  a  petition  on  behalf  of  herself  and  the  infant,  then  ten  months 
old,  was  presented  to  the  Lord  Chancellor,  praying,  amongst  other 
things,  that  the  infant  might  be  delivered  to  the  mother.  Lord 
Eldon  refused  this  part  of  the  prayer,  observing,  that  the  mother, 
living  in  a  state  of  unauthoriased  separation  from  her  husband,  did  not 
come  into  Court  with  clean  hands,  and  that  the  gaining  possession  of 
the  infant  by  means  of  the  alien  act  was  an  unauthorized  proceeding; 
the  father  was,  however,  required  to  give  security  not  to  take  the  child 
out  of  the  kingdom  ;  if  he  agreed  to  do  so,  his  lordship  said  he  should 
consider  whether  the  child,  regard  being  had  to  both  claims,  should 
remain  with  the  father,  or,  on  account  of  its  very  tender  age,  in  that 
of  the  mother  or  some  friend,  or  whether  the  Master  should  say  in 
what  manner  it  should  be  disposed  of:  or,  he  said,  he  must  take  some 
middle  course :  but  he  should  take  care  that  the  intercout*se  of  both 
father  and  mother  with,  the  child,  as  far  as  was  consistent  with  its 
happiness,  should  be  unrestrained.  In  Jackson  v.  Hankey  {k)  the 
mother,  who  was  possessed  of  a  considerable  personal  property,  but 
lived  separate  from  her  husband,  petitioned  that  the  infants  might  be 
placed  with  her,  or  that  the  Master  might  approve  a  plan  for  their 
education  and  a  proper  person  to  take  care  of  them,  offering  to 
provide  for  their  maintenance  out  of  her  separate  income,  stating 
further,  that  the  &ther*s  income  was  not  sufficient  to  give  them  a 
proper  education.  Lord  Eldon  refused  her  application,  saying,  the 
Court  had  never  interfered  against  the  father  on  a  mere  offer,  but 
his  decision  was  without  prejudice  to  any  future  application  or  pro- 
posal ;  and,  he  added,  as  they  were  wards  of  Courts  and  under  its 
protection,  and  recollecting  that  children  ought  to  be  brought  up  in 

(fc)  Bk.  II.  Cu.  I.  S.  II.  Ik)  Anon.  Jac.  264. 

(i)  10  Ves.  52. 
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Pt.  I Bt.  L  &ther,  and  that  he  had  not  the  power  to  order  that  Mrs.  Greenhill 

Ca.  Ill,  s.  IV.  g)|Q„|^  gy^u  g^  iier  children  as  a  matter  of  right. 

It  will  be  seen,  that  in  some  of  these  cases  the  fact  of  the  mother 
living  separate  from  her  husband  was  considered  a  strong  argument 
against  the  claim,  since  it  raised  the  priimd  facie  presumption  that 
she  was  actmg  contrary  to  her  duty.  And  it  seems,  that  where  the 
husband  and  wife  live  together,  the  wife  has,  at  all  times,  a  general 
right  of  access  to  her  children  (n). 

8«ptratioD  The  general  validity  of  separation  deeds  seems  to  have  been 

^^^^^  affirmed  by  the  Court  of  King's  Bench  (o);  and  in  1826  a  specific 

performance  of  an  agreement  on  the  part  of  the  husband,  with  a 
trustee,  to  allow  his  wife  50^  a  year  on  a  future  separation,  was 
enforced  in  Chancery,  the  trustee  having  covenanted  to  indemnify 
the  husband  from   the  wife's  debts  (p).      And  in   Westmeath  v. 
Westmeath  (jr).  Lord  Eldon  considered,  that  even  where  no  such 
indemnity  was  given  the  deeds  were  valid.     But  it  seems  clear  that 
such  deeds  are  void,  so  far  as  they  go  to  deprive  the  father  of  his 
power  over  his  children,  or  provide  that  the  mother  should  have 
possession  of  them  in  exclusion  of  him.     In  Titley  v.  Durrani  (r), 
the  Court  of  Exchequer  Chamber  held,  that  an  action  of  covenant 
could  not  be  maintained  on  a  deed,  whereby  the  husband  covenanted 
to  pay  an  annuity  of  5002.  to  trustees  for  the  wife,  in  case  of  a 
separation,  and  that  she  should  take  one  of  her  children,  by  her  said 
husband,  to  live  with  her ;  and  which  contained  also  an  agreement, 
that  whenever  she  should  live  apart  she  might  take  any  one  of  her 
children  she  might  fix  upon  to  live  and  reside  with  her,  except  the 
eldest.     In  St.  John  v.  SU  John  («),  where  the  deeds  regarding  a 
future  separation  contained  a  covenant  with  trustees,  that  the  wife 
might  at  any  time,  with  their  consent,  take  away  the  children,  doubts 
were  cast  upon  the  validity  of  such  agreement.     And  in  Westmeath 
V.  Weetmeaih  [t)  the  question  seems  fully  to  have  been  decided.     In 
that  case,  by  indenture  of  the  17th  of  December,  1817,  after  a  pro- 
vision, that  in  case  of  a  future  separation,  deeds  should  be  executed 
for  vesting  in  trustees  certain  hereditaments  for  ninety-nine  years,  to 
provide   for  the  separate  maintenance  of  the  wife,  the  husband 
covenanted  also,  in  that  event,  to  execute  the  usual  articles  of 
separation,  and  to  permit  their  daughter,  and  such  other  child  or 
children  as  they  might  have  between  them,  to  reside  with  their 
mother,  the  defendant,  and  to  be  educated  under  her  care  and 
superintendence,  with  a  proviso  that  no  subsequent  reconciliation 

(f»)  Re  Taylor,  V.  C.  Aug.  1, 1840.  (r)  7  Pr.  677. 

io)  Id  Jee  v.  Thurlow.  2  B.  &  C.  647.  (i)  11  V«.  525. 

<p)  Elworthy  t.  Bird,  2  S.  &  S.  373.  («)  Jac.  126, 251. 
(9)  Jac.  126. 
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Pt.  i._Bk.  I.  rights,  and  the  lower  Ecclesiastical  Court  had  decided  in  her  favour, 
'^ — — — '"  but  an  appeal  was  pending.  She  petitioned  for  access,  but  the  Vice 
Chancellor  refused  the  prayer,  pending  the  suit  in  the  Ecclesiastical 
Court,  with  liberty  to  appeal ;  holding,  that  as  the  husband  and 
children  were  abroad  he  could  not  enforce  the  order,  and  that  the 
wife  could  not  ask  it,  as  she  had  left  her  husband  without  cause. 
As  to  the  III.  Next  to  the  authority  of  the  father,  the  authority  of  the  testa- 

guardian!^'^  meutary  or  statute  guardian  to  the  custody  and  control  of  the  infant's 
person  is  recognized  by  the  Court,  and  he  will  by  it  be  duly  ap- 
pointed and  accepted  as  such.  According  to  Lord  Manners  {z\ 
**  the  authority  of  the  testamentary  guardian  is  not  to  be  distin- 
guished from  that  of  the  parent,  and  deriving  his  title  from  the  right 
of  the  parent  under  the  act  of  Parliament;  it  is  a  continuation  of  the 
same  trust,  under  the  same  control  and  jurisdiction." 

There  are  numerous  cases  in  which  the  Court  of  Chancery  has 
established  rules  and  limitations,  and  pronounced  decisions  respecting 
testamentary  guardianship,  in  conformity  with,  or  extension  of  those 
adopted  by  the  common  law  Courts.  In  Lord  Shaftesbury^s  case  (a) 
it  is  said  to  be  a  continuation  of  the  paternal  authority,  and  that  the 
testamentary  guardian  takes  the  place  of  all  other  guardians.  It  is 
said  to  be  an  office  not  assignable,  as  being  a  bare  power  and  trust  (6). 
So  to  be  a  private  office  of  personal  trust  (c).  And  an  authority 
coupled  with  an  interest  which  shall  survive  (d)  to  one  or  more  of 
several  guardians,  if  one  die^  The  case  of  such  a  guardian  is  com- 
pared to  that  of  an  executor,  whose  office  is  not  assignable,  but  sur- 
vives ;  and  though  a  guardian  be  not  in  all  respects  to  be  compared 
to  an  executor,  in  regard  that  the  latter  may  continue  his  office  by 
appointing  an  executor  in  his  will,  yet  a  guardianship  granted  to  two 
is  strictly  like  an  administration  granted  to  two  (especially  where  the 
debts  amount  to  as  much  as  the  assets),  for  in  that  case,  as  well  as  in 
the  case  of  two  guardians,  an  administrator  cannot  assign  his  office ; 
it  will  not  go  to  his  executors  or  administrators  but  ta  the  surviving 
administrator,  and  such  administrator  is  accountable  to  the  crecUtor 
for  everything,  as  much  as  the  guardian  is  to  the  infant,  and  he  can 
make  no  profit  («)•  If  a  feme  guardian  marry,  the  guardianship  is 
not  transferred  to  the  husband,  nor  shall  it  be  forfeited  by  the 
attainder  or  misdemeanor  of  die  guardian  (/). 

The  fiither  alone  is  held  capable  in  Equity  of  making  this  ap- 
pointment, an  appointment  by  the  mother  is  absolutely  void  {g), 

(z)  Wellesley  v.  Wellesley,  2  Bl.  N.  S.  £q.  R.  176 ;  2  P.  Wms.  103. 

145.  («)  Per  Lords  Commra.  2  P,  Wmg.  121, 

(m)  2  P.  Wins.  102 ;  Gilb.  Eq.  Ca.  172.  citing  Vaogh.  128. 

(b)  Barrettt).  Teynhani,2B.P.C.439;  (/)  Morgan  v.  Dillon.  9  Mod.  137. 
2  P.  Wms.  120.  Mellish  o.  Da  Costa,  Dillon  d.  Mountcashell,  4  B.  P.  C.  106; 
e  Atk.  14 ;  2  Sw.  583 ;  9  Mod.  40.  2  Cas.  Ch.  237. 

(c)  2  Sw.  637.  Ig)  Ex  parte  Edwards,    3  Atk.  619. 

(d)  Shaftesbury  v.  Shaftesbury,  GUb.  Villareal  v.  Mellish,  2  Sw.  536. 
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Pt.  I.— Bx.  I.  Where,  however,  the  mother  assumed  to  appoint  a  guardian  by 
Cn.lil.s.iv.  ^-ij  f^^  i^^j.  illegitimate  child,  and  the  father,  who  owned  her,  had 

removed  her  firom  the  school,  where  she  was  placed  by  the  executrix 
of  the  so  called  guardian,  to  his  house,  and  the  executrix  petitioned 
that  the  child  might  be  delivered  to  her,  and  sent  back  to  shcool, 
end  to  be  appointed  its  guardian,  and  she  was  approved  as  such  by 
the  Master ;  on  the  opposition  of  the  fiither,  **  who  owned  her  as  bis 
child,  and  who  preserved  her  estate  for  her  against  the  heirs  at  law,*' 
and  who  consented  to  her  going  back  to  school,  the  Court  would 
not  confirm  her  as  guardian,  and  thought  it  not  reasonable  to  re- 
move the  child  from  the  father,  since  he  owned  her ;  but  as  he  had 
removed  her  firom  school,  he  was  made  to  pay  the  costs  of  the  appli- 
cation {t)*  The  mother  has  in  general,  and  except  under  the  late 
statute  {tt\  no  right  to  the  custody  of  her  child  as  against  the  testa- 
mentary guardian,  even  though  it  be  a  female,  of  the  age  of  eight 
years  and  seven  months ;  and  although,  as  will  be  found  under  the 
next  head,  in  peculiar  circumstances,  the  mother  may  be  allowed 
to  keep  it«  yet  it  is  not  on  account  of  any  right  of  hers  (ti) ;  but  the 
Court  will  exercise  a  discretion  whether  it  ought  to  be  delivered  up 
to  him  when  in  her  custody. 

The  power  of  the  guardian  under  the  statute  does  not  extend  beyond 
twenty-one  years  of  age  of  the  infiuit  (x).  Though  a  male  in&nt  marry, 
this  guardianship,  at  least  in  Equity,  does  not  determine  till  twenty- 
one  (y).  But  by  the  marriage  of  the  female  infant,  under  that  age, 
ii  tf  naid  to  be  determined  (z) ;  but  this  dictum,  which  is  true  as  to 
guardianship  by  common  law,  seems  to  be  the  only  authority  as  to 
the  statute  guardian.  It  is  observable  that  the  report  of  the  cited 
case  in  AtUns  does  not  contain  the  words  respecting  daughters,  but 
rather  imports  that  marriage  does  not  determine  the  statute  guardian- 
ship in  any  case,  and  the  opinions  of  the  editors  of  Bactnii 
Abridgment  are  to  the  same  efiect  (a). 

As  to  what  the  Court  has  held  to  be  a  good  testamentary  appoint- 
ment or  the  contrary,  it  has  in  general  followed  the  rules  of  the 
common  law  Courts ;  and  in  addition  thereto  it  has  been  held,  that 
the  testator's  words,  that  **  he  expected  his  father  would  take  care  to 
see  his  child  educated  in  the  Protestant  religion,**  was  a  good 
appointment  by  the  father  (6).  ''  I  desire  that  my  son  and  daughter 
may  be  under  the  care  and  direction  of  A.,"  is  a  good  appointment 
of  A.  as  guardian  (c).  J.  S.  by  his  will  appointing  his  wife  sole 
executrix  and  guardian  of  his  son,  added,  "  if  my  wife  shall  marry 
again,  before  my  son  attain  twenty-one,  then  and  from  thenceforth  I 


! 


0  Ord  V.  Blackett,  9  Mod.  116.  o.  Gtrvan,  1  V«.  160,  dting  Lord  Shaftes- 

Ji)  Antt,  p.  93.  bory's  cttfe. 

(tt)  Per  Lord  Ch.  in  Talbot  v.  Lord  (t)  See  Mendes  o.  Mendet,  mprv,  voA 

Shrewsbury,  Feb.  1. 1840.  Belt's  Sttpplt  87. 

(«)  Ex  parte  Ludlow,  2  P.  Wms.  638.  (a)  Bac.  Ab.  GuaM  (A)  7. 

(y)  Per  Lord  Hardwkke,   Mendes  v.  (6)  4  B.  P.  C.  302. 

lAeades,  3  Atk.  625;  1  Vee.  90.    Roach  (c)  Bridges  v.  Hales,  Mos.  109. 
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Pt.  I — Bk.  l  of  the  Master  that  it  would  be  advantageous  that  the  infants  should 
""'        — -  be  brought  up  with  their  mother,  was  confirmed.    In  Jtoach  v. 
Garvan  (^),  the  mother  was  appointed  guardian  by  Lord  Hardwickei 
who  is  properly  so,  he  said,  by  nature  and  nurture,  where  there  is  no 
testamentary  guardian:  which  opinion  he  repeated  in  FiUarealv. 
Mellith  (p).     In  Pottinger  v.    Wigktman  (;),  the  parents  being 
domiciled  in  Guernsey,  the  father  died  there,  and  the  mother  then 
havmg  removed  with  her  infant  children  to  London,  it  became  a 
question  how  the  personalty  was  to  be  distributed ;  and  it  was  held 
that  the  domicile  of  the  children  followed  that  of  the  mother,  and 
consequently  that  the  money  was  distributable  according  to  the 
English  law.     In  WeUesley  v.  Beaufort  {r\  the  right  of  the  mother 
to  commit  her  children  to  the  custody  of  the  Misses  Long  was 
recognized  and  enforced  by  the  Court,  the  father  having  been 
deprived  of  the  custody  as  being  a  profligate  character.     In  He 
Dunne  («),  the  mother  of  the  in&nts  was  appointed  guardian,  and 
without  a  reference,  the  infant's  next  friend  ex  parte  patema  con- 
senting to  the  application  ;  and  in  Dawson  v.  Massey  (t),  the  mother 
was  appointed  guardian  of  the  person,  the  uncle  of  the  estate. 

But  if  there  are  valid  objections  to  this  course  the  Court  will  not 
appoint  her,  or  make  the  appointment  sub  mode  only.  As  in  Lord 
ManselTs  case(«),  where  the  infant  being  fourteen  would  have 
chosen  his  mother,  then  married  to  a  second  husband,  to  be  his  guar- 
dian, but  Lord  Talbot  refused  it,  but  upon  other  persons  of  honour 
being  joined  with  the  mother's  husband.  So  in  Edwards  \.  Wise  (x), 
where  the  father  and  infant  were  Protestants,  and  the  mother  had 
married  again  to  a  Papist,  and  had  gone  with  her  husband  to  Ireland, 
the  Lord  Chancellor  considered  her  to  be  an  improper  person  to  be 
guardian.  In  Reynolds  v.  Lady  Teynham  (y),  where  the  &ther  had 
been  a  Protestant,  and  had  recommended  the  mother,  who  was  a 
Papist,  to  educate  the  infant  in  the  former  faith,  a  similar  objection 
prevailed,  which  decision  was  affirmed  on  appeal.  In  Heysham  v. 
Heysham  («),  the  mother  was  refused  the  guardianship  as  being 
insolvent.  And  in  Roach  v.  Garvan  (a),  the  mother  was  subsequently 
superseded  in  the  office  on  account  of  the  disputes  between  her  and 
the  infants,  and  accusations  of  endeavouring  to  marry  one  improperly. 
But  it  was  held  that  the  mother  having  married  again  to  a  second 
husband  in  needy  circumstances,  is  no  objection  to  her  continuing 
guardian,  though  the  Court  will   appoint  a  receiver  (6).     And  in 

(o)  1  Ves.  sen.  167.  («)  Cited  2  Sw.  636. 

(p)  2  Sw.  636;   and  see  accordingly,  (^x)  Barnard.  140. 

3  Mer.  672 ;   Fonbl.  Eq.  238.  Smith  t>.           {y)  9  Mad.  140;  2  Eq.  Cas.  Ab.  487. 

Marehall,  2  Atk.  70.  (s)  1  Cox,  179. 

(^)  3  Mer.  67.  (a)  1  Ves.  167. 

{r)  2  Ru«!(.  1.  {h)  Dillon  V.  Lady  MountcasheU,  4  B. 

(i)  1  Moll.  213.  P.  C.  312. 

(0  lBall&B.220. 
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Pt.  I.— Hk.  I.  safe  to  leave  her  with  the  mother  till  that  time,  and  she  will  be  left 
— ^ — -^ — '  in  her  custody,  since  the  Court  exercises  a  discretion  as  to  delivering 
infants  up  to  the  testamentary  guardian :  but  the  Court  will  provide 
for  his  access  (/).  As  we  have  just  seen,  under  the  2  &  3  Vict.  c.  54, 
the  Court  is  empowered,  if  it  see  fit,  to  give  the  infant  to  the  sole 
custody  of  the  mother,  not  being  adjudged  guilty  of  adultery. 

With  respect  to  illegitimate  children,  little  is  to  be  found  in  the 
books  as  to  the  mother's  right  to  be  their  guardian  after  their  father's 
death.  We  have  seen  that  at  common  law  she  is  entitled  to  their 
custody  till  the  age  of  nurture  ends,  which  is  at  seven,  which  doctrine 
was  recognized  by  the  Vice  Chancellor  in  Ball  v.  Ball  (m).  It  is, 
therefore,  to  be  presumed  she  will  be  so  entitled  in  Equity,  and  that 
afterwards  she  will  be  appointed  to  that  oflSce,  if  she  be  unobjection- 
able, and  the  father  have  made  no  assumed  nomination  by  his  will, 
or  in  default,  such  other  person  as  may  be  most  for  the  advantage  of 
the  infant.  In  Courtois  v.  Vincent  (n),  the  Master  had  approved  of  a 
guardian  for  two  natural  children,  but  the  mother,  who  was  desirous 
that  the  infants  should  reside  with  her,  petitioned,  praying  that  the 
order  might  be  reviewed :  but  the  Lord  Chancellor  confirmed  the 
appointment,  directing  the  Master  to  consider  what  intercourse 
between  them  could  be  reasonably  provided  for  in  the  plan  for  their 
education. 

whrX'bT**     ^-  W»*  '^'P^*  ^  *^  o*®'  V^^^^  ^^^  ^'"    ^  appointed 
guardians  by  the  Court,  and  to  whom  it  will  entrust  the  care  and 

custody  of  the  infant,  after  the  father  and  mother,  the  rule  of  the 
Court  appears  to  be,  to  fix  upon  thosBf  who  upon  the  whole  appear 
best  suited  for^  and  will  act  most  for  the  advantage  of  the  ward: 
preferring  relations  to  other  indifferent  parties,  and  especially  those 
who  have  a  claim  to  the  guardianship  by  the  common  law,  if  they  be 
willing  to  act  Such  a  principle  appears  to  have  influenced  the  Court 
in  Ord  v.  Blackett,  before  stated.  In  Edwards  v.  Wise  (o),  the 
mother  being  considered  an  improper  person  to  be  guardian,  the 
grandmother  was  not  held  conclusively  entitled  in  her  room,  but  was 
allowed  to  propose  herself  before  the  Master  as  such.  In  Jeffreys 
▼•  Wanteswarstwarth{p\  two  persons  resident  in  England  were 
appointed,  all  the  nearest  relations,  who  were  aunts,  living  out  of  the 
jurisdiction.  In  Teyhham  v.  Barret  (q\  it  is  said  the  mother  being 
held  an  improper  person,  the  grandfather  was  named  by  the  Court, 
who  being  too  old,  Seijeant  Baynes,  recommended  by  him,  was 
nominated,  which  order  was  afterwards  reversed,  and  the  guardian- 
ship restored  to  the  grandfather,  only  because  a  stranger  was  not 
proper  to  be  intrusted  therewith ;  however,  from  the  report  in  Browne 


may 
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recognized  as 
guardians. 


Relations  or 
legal  guar* 
diaos. 


(0  Talbot  V.  Lord  Shrewsbury,  Lord 
Cb.,  Feb.  1.  1840. 
(m)  2  Sim.  35. 
<w)  Jac.  268. 


(0)  Barnard.  140. 

(p)  Ibid. 

<V)  4  B.  P.  C.  302,  cited  2  AUl.  315. 
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Pt.  I — Bk.  J.  those  nominated  guardians  by  the  will  of  the  grandfather,  who  had 
Cii,iii.s.iv.j^^  ^jjgj^  legacies.     So  in   Cobton  v.  Morris  (d),   on  the  iather 

accepting  the  benefits  given  him  by  the  will  of  the  testator,  the 
grandfather  of  the  infants,  the  parties  nominated  as  guardians  by  his 
will,  were  appointed  such  by  the  Court.    So  in  Ly<m9  v.  Blenk%n{e\ 
the  decision  of  Lord  Eldon,  to  continue  the  care  and  custody  of  the 
children  to  the  aunt,  whom  the  grandmother,  the  testatrix,  assumed 
to  nominate  guardian,  turned  on  his  opinion,  that  the  testator  had, 
by  the  benefits  which  he  had  given  to  the  children,  and  to  the  fiuher, 
purchased  the  right  to  direct  the  education  and  management  of  the 
infants ;  and  that  the  aunt  having,  for  a  long  period,  with  the  father's 
acquiescence,  maintained  and  provided  for  them  according  to  the 
provisions  of  the  will,  he  could  not  now  dispute  that  arrangement, 
nor  could  it  be  altered  without  detriment  to  his  children.     In  Hill  v. 
Gomme  (J),  the  Court  held  that  if  a  father  pays  a  sum  to  A.  B.,  to 
apprentice  and  educate  his  son,  A.  B.  engaging  to  leave  him  a 
specified  share  of  his  property  at  his  death,  and  there  is  a  part 
performance  so  as  to  alter  the  condition  in  life  of  the  infant,  the 
father  shall  not  be  allowed  to  the  injury  of  the  child  to  take  him 
back,  but  a  performance  of  the  agreement  will  be  decreed.     In 
Fagnani  v.  Selwin  {g\  the  person  who  transferred  a  large  sum  of  money 
to  trustees  for  the  infant,  on  condition  of  being  appointed  guardian, 
was  so  appointed  on  a  reference  of  the  Court,  although  the  mother 
was  living,  though  in  a  foreign  country.    But  a  mere  offer  to  provide 
for  a  child  will  not,  it  appears,  be  sufficient  to  induce  the  Court  to 
confer  the  guardianship  where  there  are  any  legitimate  guardians 
willing  to  act ;  for  in  the  Anonymous  case  in  JacoVs  Reports  (A). 
The  application  of  a  mother  to  be  appointed  guardian,  the  father 
being  living,  but  poor,  she  offering  to  provide  for  the  infants  out  of 
her  separate  income,  was  refused,  on  the  ground  of  its  being  a  mere 
ofier,  and   no   permanent  provision.     So  in  another  Anonymous 
case  (i),  the  Court  would  not  appoint  the  fiither  of  the  illegitimate 
child  guardian  till  he  had  made  a  settiement  upon  him.     But  where 
he  had  recovered  an  estate  for  his  illegitimate  child,  and  owned  her, 
and  consented  to  the  education,  which  the  Court  approved ;  the  Court 
appointed  him,  rather  than  the  executrix  of  the  guardian  appointed  by 
the  mother's  will,  who  was  approved  by  the  Master  (k).    And  in  Ex 
parte  England  (/),  on  the  petition  of  the  executor  of  M.  £•»  who  had 
given  legacies  to  the  children,  who  were  nephews  of  the  petitioner, 
the  father  having  wholly  deserted  them,  and  being  insolvent,  they 
uere  sent  to  India,  at  the  expense  of  their  estate,  to  their  mother, 
who  w*as  in  good  circumstances  there,  and  offered  to  maintain  them. 


(d)  Jar.  258. 
{e)  .luf.  265. 
il)   \  Meav.  T)  10. 
(/;)  Ibid.  I'OO. 


(A)  Jac.  264. 

(i)  1  Mad.  !:«.  432,  n. 

(A)  Orde  V.  IJIackett.  9  Mod. 

(/)   !  H.  \  Mvla  4^9. 


116, 


HOW   FAR   RECOONIZBD   BY   THE  COURT.  103 

In  Ex  parte  Momntfort  (m\  the  father  wasting  the  estate,  and  the  ^^'  jjY'|'iy' 

in&nt  having  no  near  relation  but  a  sister  under  twenty-one,  the  "* 

pif  ty  to  whom  he  was  bound  apprentice  was  appointed.   In  Ex  parte 

HopUns  {n),  although  the  Court  made   no  order  appointing  the 

ezecnlorB  of  the  uncle  (with  whom  the  infant  had  lived,  and  by  whom 

she  had,  during  his  life,  been  supported,  and  who  had  left  her  a  large 

I^acy)  her  guardians :  yet  it  would  not  take  her  away  from  them 

agunst  her  will,  as  they  were  supporting  and  educating  her  in  the 

house  of  her  unde ;  but  this  case  is  considered  as  going  too  fiur.    In 

Re  Jones  (o),  where  the  aunt  of  the  infants  applied  for  the  guardian* 

ship,  an  affidavit  was  first  required  that  they  were  resident  with  her. 

In  Be  PaUon  {p),  the  sister  was  so  appointed,  who  was  sole  executrix 

of  the  fisither,  and  up  to  that  period,  had  taken  care  of  the  infant's 

property. 

It  may  here  be  remarked,  that  when  the  guardianship  appointed 
by  the  Court  is  at  an  end,  as  it  is  by  the  drath  of  one  of  the  guar- 
dians, the  survivors  will  be  appointed  (q). 

VL  With  r^;ard  to  persmis  who  have  been  appointed  guardians  Ouardiaiis  ap- 
by  tribunals  out  of  the  jurisdiction,  we  have  already  seen(  )  that  ^^^  ^ 
when  the  in£mt  changes  his  domicile,  he  becomes  subject  to  the  tribanak. 
laws  of  that  country  where  his  domicile  is,  and  that  then  the  local 
Courts  may  appoint  guardians  of  his  person,  and  of  so  much  of  his 
finrtime  as  is  within  the  jurisdiction ;  but  in  such  case  it  appears  the 
Court  will  appoint  those  persons  in  preference,  who  are  the  guar- 
dians so  legally  appointed  by  the  law  of  the  country  in  which  he 
was  formerly  domiciled,  as,  for  instance,  Scodand(«),  although  they 
are  domiciled  Scotchmen ;  but  the  appointment  will  not  be  made 
without  a  reference.    In  the  case  cited,  the  friends  of  the  infant 
disputed  respecting  the  residence  of  the  in&nt,  and  the  care  of  her. 
The  Lord  Chancellor  said  he  thought  the  friends  of  the  mother,  in 
England,  ought  to  have  been  associated  in  the  guardianship,  and 
directed  the  Master  to  setde  a  scheme  for  the  education  of  the  infant. 

(■)  15  Vefc  445.  (r)  P.  43,  74. 

<«)  3  P.  Wins.  153.  (f)  Beattiev.  Johnstone,  V.  C.  Mar.l9» 

(o)  1  RaaB.  478.  1841,  MS.  >  Lord  Ch.  on  Appeal,  April  17, 

(p)  Set.  on  Dec.  283.  1841. 

(f)  1  Bom.  528s  2  Sim.  41. 
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CHAPTER  IV. 


Ch.TV 


Of  the  Power  of  the  Courts  of  Chancery  to  decide  on  the  right  of 

Guardianship* 

Pt.  I Bk.  I.     Another  mode,  whereby  Chancery  exercises  a  control  o?er  the 

-<  persons  of  in&nts,  is,  by  deciding  upon  the  right  of  guardianship  and 
custody,  when  that  i^  in  dispute.  In  Eyre  v.  Shaftesbury  (a),  the  point 
was  solemnly  determined  that  the  Court  of  Chancery  has  jurisdiction, 
and  will  decide  upon  the  right  of  guardianship,  where  there  are  con- 
flicting claims.  A  similar  determinadon  was  shortly  afterwards  made 
in  the  case  of  Teynham  y.  Lennard^  confirmed  on  appeal  to  the  House 
of  Lords  (6) ;  and  since  that  dme  the  Court  has  constantly,  without 
hesitation,  decided  in  many  instances,  on  the  right  of  guardianship 
between  the  conflicting  claims  of  diflerent  competitors  of  all  kinds  (c). 
And  it  seems  that  this  jurisdiction  exclusively  belongs  to  the  Courts 
of  Chancery,  at  least  directly.  In  De  ManneviUe  y.  De  Manneville, 
Lord  Eldon  said  that  the  Court  of  King's  Bench  has  not  within  it, 
by  its  constitution,  any  of  that  species  of  delegated  authori^  which 
exists  in  the  king,  sa  parens  patria  ;  and  in  Skinner  v.  Skinner  {d), 
the  Court  of  Common  Pleas  adopted  the  opinion  of  Lord  Eldon,  so 
far  as  that  Court  was  concerned.  There  are,  indeed,  no  authorides 
to  be  found,  where  the  right  to  guardianship  being  the  subject  in 
dispute,  the  common  law  Courts  have  attempted  to  take  upon  them- 
selyes  to  settle  the  question :  although,  as  we  have  seen,  they  have 
firequendy  interfered  to  protect  the  infant  firom  yiolence,  and,  in  some 
instances,  have  enforced  the  legitimate  rights  of  the  acknowledged 
guardian  to  the  custody. 


(a)  2  P.  Wms.  119;  GUb.  £q.  Cas. 
172. 

(b)  4  B.  P.  C.  302 ;  2  £q.  Cas.  Ab. 
486. 

(c)  Jnttr  alia  Villareal  v.  MeJlish,  2  Sw. 
53d.  Shaftesbury  v.  Haonam,  Finch,  323. 
Selby  v.  Selby,  2  £q.  Ca.  Ab.  488,  where 
a  case  was  sent  to  the  C.  B.  £x  parte 
Edwards,  3  Atk.  519.  £x  parte  Ludlow, 
2  P.    VVras.    638.      Mendes  v.    Mendes, 


3  Atk.  625 ;  1  Ves.  90.  Ex  parte  Earl  of 
Ilchester,  7  Ves.  348.  Powell  o.  Cleaver, 
2  B.  C.  C.  500.  £z  parte  Warner,  4  B. 
C.  C.  110.  £z  parte  Hopkiiis,  3  P.  Wms. 
154.  Blake  v.  Leigh,  Ambl.  306.  De 
ManneviUe  v.  De  ManneviUe,  10  Ves.  63. 
De  Bathe  v.  Lord  Fingal,  16  Ves.  167. 
Wellesley  v.  Beaufort  2  Rusa.  I.  Ball  tp. 
Ball,  2  Sim.  37. 
(rf)  9  Mo.  278. 


OF  INTERNATIONAL   GUARDIANS,   &C.  lOfij 

This  right  of  guardianship  nuiy,  it  appears,  be  determined  upon  Pt  i Uk.  i. 

petidon :  but  that  has  been  doubted  by  Lord  King  {e),  and  it  seems ^""  ' 

probable  that  a  decision  on  the  right  would  not  now  be  *made  with- 
out a  suit,  at  least  finally.  And,  as  we  have  seen*  in  regard  to  the 
appointment  of  guardians,  and  indeed  in  all  questions  regarding  the 
custody  of  infimts,  other  than  the  mere  protection  firom  violence  or 
duress,  where  the  property  is  of  any  considerable  amount,  or  the 
qoestioiis  to  be  decided  are  anything  but  the  most  simple,  the  Court 
requires  a  bill  to  be  filed. 

(«)  Ex  parte  Hopkint,  3  P.  Wms.  154.  parte  Salter,  3  B.  C.  C.  500.     £z  parte 

fitf  lee  Ejie  v.  Sb^Btesbnij,  2  P.  Wmt.  Jordan,  Dick.  394.    In  T^rnham  v.  Len- 

120.    Teynbam  «.   Leonard,  2  B.  P.  C«  nard^howerer,  and  Eyre  v.  Sbafkesbnry,  bills 

S39.    Ezpartellchester,?  Ve8.348.    Ex  had  been  filed.     See  ante,  Introd.  Cb.  I. 
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CHAPTER  V. 

Of  the  Jutkaritie*  and  Duties  of  Guardians  and  Curators  with 
respect  to  ike  persons  of  Infants  in  Equity ^  and  of  the  defining 
and  enforcing  of  such  duties  and  authorities  by  the  Court. 

SECTION  I. 


Ft.  I.— Bi.  L 
Ch.  V. 

Geoeral 
remarks. 


Where 
diaiiB 


e  guu- 
difier. 


General  Remarks. 

Another  mode  in  which  the  Courts  of  Chancery  interfere  in  order 
to  control  and  in  some  degree  also  to  protect  the  person  of  the  infant, 
is  by  defining  and  enforcing  the  authorities  and  duties  of  guardians, 
as  we  shall  now  proceed  to  consider.     It  may,  however,  be  remarked 
in  the  first  place,  that  when  guardians  disagree  about  the  management 
of  the  infants  the  care  of  them  devolves  upon  the  Court  (a).    And  it 
is  not  conclusive  upon  the  Court  that  three  guardians  think  one  way, 
and  but  one  the  other,  so  as  to  force  it  to  adopt  the  opinion  of  the 
majority,  the  Court  will  in  such  case  act  as  appears  most  for  the  benefit 
of  the  infant  without  regard  to  such  a  circumstance.    Where  tliere 
were  four  testamentary  guardians,  one  of  them  a  clergyman  of  the 
church  of  England,  appointed  by  a  Presbyterian  testator  who  left  three 
infant  daughters,  and  two  of  them  had  been  got  possession  of  and  sent 
to  school  to  be  brought  up  as  of  the  church  of  England,  and  the  other 
was  with  one  of  the  other  guardians,  all  three  of  whom  brought  a  bill 
to  have  them  all  delivered  up  to  them,  and  a  cross  bill  was  filed  by 
the  clergyman  to  have  them  all  educated  in  the  church  of  England ; 
Lord  Chancellor  King  ordered  the  eldest  daughter,  who  was  with  one 
of  the  Presbyterians  to  be  brought  into  Court,  and  on  her  being  asked 
whether  she  desired  to  remain  where  she  was,  and  answering  in  the 
affirmative,  it  was  so  ordered ;  but  as  to  the  other  two  he  would  not  do 
more  than  refer  it  to  the  Master  to  inquire  whether  the  school  tbey 
were  at  was  a  good  and  proper  school  (6).    However,  where  one  of 
the  guardians  only  seeks  to  adopt  a  peculiar  mode  of  education  con- 
trary to  the  usual  practice  of  the  Court,  and  the  majority  refuse  to 
sanction  it,  that  it  appears  is  a  reason  why  the  Court  should  join  in 
that  refiisal  (c).     In  the  case  of  Storke  v.  Storke^  although  all  were 
testamentary  guardians,  yet  the  Court  refused  to  receive  parol  evidence 
of  the  intention  of  the  testator  dehors  the  will  to  guide  them  in  their 


(a)  Beaufort  v.  Berty,  I  P.  Wins.  703, 
and  Darcy  v,  Holderaetse,  there  cited. 
Storke  v,  Storke,  3  P.  Wms.  51.  Anon. 
2  Ves.  56.    Campbell  v.  Mackay,  2  My.  & 


Cr.  36. 
(6)  Storke  v.  Storke,  3  P.  Wms.  &l. 
(O  2  Myl.  &  Cr.  36. 


110  OP  THE   AUTHORITIES   AND   DUTIES  OF  GUARDIANS 

Pt.  I Br.  I.  refractory.     In  Dr.  Yalden's  case  (a),  it  was  considered  a  contempt 

Cm.  v.  s.  IV.  ^f  Court  (within,  however,  a  general  pardon)  to  have  encouraged  the 
infiuits  to  leave  the  guardians  appointed  over  them  by  the  Court   In 
Hall  V.  HaUJif)\  on  the  application  of  the  guardian,  his  ward,  who  had 
been  placed  by  him  at  Eton,  but  had  absented  himself,  was  ordered 
to  go  back,  and  indulged  by  the  Court  with  a  fortnight's  time  for 
that  purpose,  it  appearing  he  had  no  reasonable  ground  of  com- 
plaint, and  if  he  refused  to  go,  the  Court  intimated  it  would  take  the 
proper  mode  to  compel  him.   In  this  case  was  cited  TremaitCs  case  (c), 
who  being  an  infant,  went  to  Oxford,  contrary  to  the  orders  of  his 
guardian,  who  would  have  him  go  to  Cambridge,  and  the  Court  sent 
a  messenger  to  carry  him  from  Oxford  to  Cambridge ;  and  upon  his 
returning  to  Oxford  there  went  another  tarn  to  carry  him  to  Cam- 
bridge, quamy  to  keep  him  there.     In  the  case  of  FreenuMn  v.  the 
Bishop  of  Oxford{d)f  the  Bishop  of  Exeter,  surviviving  guardian 
under  the  father's  will,  applies  to  the  Court,  and  the  infant  is  sent 
from  Oxford  to  Cambridge.   In  Foster  v.  Denny  {e\  where  the  uncle 
had  eloigned  the  infant  to  a  Protestant  college  in  France,  for  his 
education,  he  was  ordered,  on  the  hearing  of  a  homine  replegiando, 
which  appears  to  have  been  sued  out  by  the  mother,  who  was  testamen- 
tary guardian,  to  send  for  him  home.     In  Bishop*s  case  (ee\  where 
guardians  had  been  appointed  on  petition  without  suit,  before  the 
mother,  who  was  a  Romanist,  had  given  up  her  son  to  them,  he  was 
taken  away  and  concealed  by  a  Romanist  priest:  on  the  priest  admit- 
ting the  fact,  he  was  ordered  to  produce  and  leave  the  infant  with 
the  guardian,  or  to  stand  committed.     In  ViUareal  y.  MeUish  (/), 
on  petition  of  the  mother,  who  was  the  daughter  and  widow  of  a  Jew, 
her  children  were  restored  to  her  from  the  possession  of  her  father, 
in  whose  care  they  were,  by  virtue  of  a  deed  signed  by  her  before 
her  second  marriage.     She  subsequently,  but  previously  to  the  peti- 
tion, had  conformed  to  Christianity.   In  Wright  v.  Naylor  {g\  where 
there  was  a  cause  in  Court,  the  Vice  Chancellor  on  petition  of  the 
testamentary  guardians,  ordered  the  mother,  an  objectionable  charac- 
ter, to  deliver  up  the  infant  whom  she  had  clandestinely  secreted  to 
them,  to  be  under  their  management,  and  although  it  was  objected 
the  proceedings  ought  to  have  been  by  habeas  corpus^  the  Court  held 
it  had  jurisdiction  over  the  person  of  the  infant  in  respect  of  his 
property.    In  Blake  v.  Leigh  (A),  an  order  was  pronounced,  grounded 
on  the  former  consent  of  the  father,  that  the  infant  should  not  be 
removed  to  any  place  but  where  the  guardians  appointed  by  the 
Court  should  think  proper.     So  in  WeUesley  v.  Beaufort  (t),  the 


(a)  1  P.  Wms.  696.  (w)  1774,  Reg.  Lib.  (A)  185. 

(6)  3  Atk.  721.  (/)  2  Sw.  636. 

(e)  1  8tr.  167.  {g)  5  Mad.  77. 

(d)  Gilb.  £q.  Ca.  173.  (K)  Anbl.  306. 

(•)  2  Cb.  Cas.  237.  (i)  2  Riue.  4 ;  2  Russ. &  Myl.  639. 
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Pt.  I.— Bk.  I.  and  (overruling  two  decisions  tempore  Anne)  that  the  husband  was 
Ch.  v.  s.  IV.  jjQ^  bound  to  maintain  the  wife's  children  by  her  former  husband  (p). 
Parents.  jj^^.  ^j^^  ^^^^  ^jf^^  ^|jg  gQjj  having  run  away  (g).    But,  though  the 

father  be  living,  yet  if  he  be  unable,  the  grand&ther  must  maintain 
the  child  (r).  As  to  bastards,  the  reputed  grandfather  or  grandmother 
were  held  not  within  the  statute  (<). 

Now,  by  the  4  &  5  Wm.  4,  c*  76,  s.  67,  every  man,  who,  from 
and  after  the  passing  of  the  act,  shall  marry  a  woman  having  a  child 
or  children  at  the  time  of  such  marriage,  whether  legitimate  or 
illegitimate,  shall  be  liable  to  maintain  such  child  or  children  as  part 
of  his  family,  and  shall  be  chargeable  with  all  relief  or  the  cost  price 
thereof,  granted  to  or  on  account  of  such  child  or  children,  until  they 
respectively  attain  the  age  of  sixteen,  or  until  the  death  of  the 
mother  of  such  child  or  children.  As  to  bastards,  by  the  same  statute, 
section  69^  the  acts  which  related  to  the  liability  and  punishment  of 
the  pMUtive  father,  and  punishment  of  the  mother  were  repealed . 
and  by  section  71,  ¥rith  respect  to  every  child  bom  a  bastard  after  the 
passing  of  the  act,  such  mother,  so  long  as  unmarried  or  a  widow, 
shall  be  bound  to  maintain  such  child  as  a  part  of  her  family  till  he  be 
sixteen ;  such  liability  to  cease  upon  marriage  of  the  child,  if  a  female. 
By  the  following  sections,  and  the  S  &  3  of  Victoria,  c.  85,  if  the  child 
become  chargeable,  on  the  application  of  the  overseers  of  the  parish, 
a  binding  order  may  be  made  in  the' manner  there  indicated,  on  the 
putative  father,  for  its  support  until  it  arrive  at  seventeen.     By 

If  Papisu.  1 1  &  12  Wm.  S,  c.  4,  if  any  Popish  parent  shall  refuse  to  allow  his 
Protestant  child  a  fitting  maintenance,  with  a  view  to  compel  him  to 
change  his  religion,  the  Lord  Chancellor  shall,  by  order  of  Court, 
compel  him  do  what  is  just  and  reasonable ;  and  by  1  Anne,  st  1, 

Jews.  c.  30,  if  Jewish  parents  refuse  to  allow  their  Protestant  children  a 

fitting  maintenance  suitable  to  the  fortune  of  the  parent,  and  the  age 
and  education  of  the  child,  the  Lord  Chancellor,  on  complaint,  may 
paake  such  order  therein  as  is  proper  (m). 

Noteaforced        It  is  not  the  ofiice  of  the  Court   of  Chancery,  unless  under 

10  Chancery,     thegg  statutes,  or  indirectly,  to  enforce  the  duty  of  the  maintenance 

unless  ludi-  '  01 

recily.  of  children,  being  infants,  by  their  parents.    But  there  are  many 

instances  in  which  the  Court  has  emphatically  recognized  the 
existence  of  that  duty,  as  binding  upon  parents,  and  has  practically, 
although  incidentally,  required  its  fulfilment.  Thus,  it  is  a  well 
ascertained  principle  of  the  Court,  that  if  the  parent  be  of  ability  to 
support  his  children  according  to  their  condition  in  life,  it  will  not 
allow  their  fortunes  to  be  diminished  in  contributing  to  that  support, 
although  they  be  totally  independent  of  him,  and  maintenance  be 
directed  to  be  allowed  them  by  the  deed  or  will.     The  law  of  nature, 

(p)  1  Str.  190  ;    1  BotU  373  ;   3  T.  R.  (r)  16  Vio.  423;  1  Bott.  372. 

118 ;  4  E.  76  ;  1  Bolt.  377.  («)  4  Burr.  237. 

(y)  2  Str.  965 ;  1  BoU.  373.  (M^Vincentv.  FernaQdei.I  P. Wins.  624. 
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Pt.  I.— Be.  I.  life,  for  at  his  death,  he  may  leave  them  without  maintenance!  and 
^^^-^' — 1  the  parish  can  have  no  remedy  against  the  executor  (/)•    And  there 
is  no  power  at  any  time  to  compel  him  to  afford  more  than  a  bare 
maintenance  (g). 
Mother,  when       With  respect  to  the  duty  of  the  mother  to  maintain  her  children, 
tojmaintam  er  .^  gqujty,  it  is  apprehended  that  the  same  principles  arc  applicable, 
as  with  regard  to  the  father,  modified,  however,  by  a  consideration  of 
the  peculiar  character  with  which  a  female  is  invested,  both  at  law 
and  equity.     In  Smee  v.  Martin  (A),  and  an  Anonymout  case  (i),  the 
Court  would  not  allow  the  mother  to  deduct  the  expense  of  main- 
tenance and  education  out  of  a  legacy  left  to  the  son,  so  as  to 
diminish  the  principal  sum,  as  it  was  said  the  mother  ought,  by  the 
law  of  nature,  to  maintain  and  educate  the  child.     In  Butler  v. 
Duncombe  {k\  Lord  Macclesfield  said,  the  mother,  by  the  law  of  the 
land  and  of  nature,  was  bound  to  provide  for  her  child.     Lord 
Hardwicke,  as  we  have  said  (/),  that  every  father  and  mother  are 
under  an  obligation  to  maintain  their  own  children.    By  Hughet  v. 
Hughes  (m\  it  appears  the  practice  then  was,  on  an  application  for 
maintenance  when  both  parents  were  alive,  to  refer  it  to  the  Master 
to  see  if  the  parents  were  of  ability  :  but  in  Haley  v.  Bannister  (n), 
that  was  said  to  be  the  only  case  to  that  efiect :  and  in  Cavendish  v. 
Mercer  (o),  it  was  held,  that  although  the  father  be  not  of  ability, 
the  mother  was  not  bound  to  maintain  the  children  out  of  a  separate 
income  of  4000^  a-year ;  and  in  Haley  v.  Bannister^  the  point  was 
fully  discussed,  and  expressly  decided  that  the  mother,  during  the 
lifetime  of  the  husband,  not  being  under  a  legal  obligation  to  main- 
tain the  children,  the  Court  cannot  take  into  consideration  her 
separate  estate  (j>). 

In  BiUingsley  v.  Critchet  {q\  it  was  held  that  a  mother  married 
to  a  second  husband  was  not  bound  to  maintain  her  children  by  the 
first,  on  the  ground  that  the  husband  took  all  her  interest,  though 
the  father  had  made  a  provision  for  her  by  his  will,  and  she  had 
another  estate.  On  counsel  for  the  infants  urging  that  tbe  mother 
was  under  a  natural  obligation  to  maintain  her  own  ofiBpring,  Lord 
Commissioner  Ashurst  said,  that  if  she  continued  unnusrnedf  he 
should  have  had  some  doubt :  and  the  order  for  maintenance  being 
confined  to  the  time  subsequent  to  the  second  marriage,  shews  that 
the  doctrine  of  the  Court  was  according  to  counsel's  proposition.  In 
Lanoy  v.  The  Duchess  of  Athol  (r),  where  the  plaintiff*  was  the 

(/)  RawltBs  ».  Goldfrap,  5  Vet.  444.  (n)  4  Mad.  270. 

ig)  Per  Lord  Redeadale,  2  fil.  N.  S.  (a)  6  Vet.  195,  n. 

133-  (p)  See  accordingly  Re  Walker,  U»y^ 

(0  2  Ventr.  363 ;  Nels.  Ch.  Ca.  260.  (o)  1  B.  C.  C.  267,  OYarraling  Swinnock 

{k)  1  P.  Wmt.  454.  «.  Critp,  2  Freem.  78. 

(0  Fawkencr  «.  Wattt.  1  Atk.  408.  (r)  2  Atk.  447. 
(«)  3  B.  C.  C.  387. 
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Pt.  L—Bk.  I.  do  not  (c) ;   but  how  and  according  to  what  rules  will  be  more 
Cb.  V.  8.  IV.  conveniently  discussed  when  we  consider  the  subject  of  maintenance 

at  large  ({Q. 
Authority  and      uj    j^  jg  ^1,^  business  of  the  guardians  and  curators  of  infants,  and 

duty  of  guar-  ®  •  i      l       u 

dianf  at  to  the  one  of  the  most  important  parts  of  their  duty,  to  provide  that  tbey 
bftnt!?*°  "^     «^al'  ^  properly  educated,  and  guardians  are  the  only  persons  who 
have  authority  to  make  that  provision,  subject  only  to  the  control  of 
the  Court ;  and  the  infants  will  be  forced  to  submit  to  their  judgment 
in  this  respect    In  Hall  v.  Hall{dd),  the  infimt  had  absented 
himself  from  Eton,  where  he  had  been  placed  by  his  guardian*, 
being  present  in  Court,   and    having  no   reasonable    ground  of 
complaint,  he  was  told  by  Lord  Hardwicke,  that  the  guardian 
was  the  proper  judge  at  what  school  to  place  him,  that  this  was 
a  school  of  great  reputation,  and  if  he  should  refuse  to  go  back,  he 
would  take  the  proper  means  to  compel  him.     Trenuiin^s  caae  (•), 
and  Freeman  v.  The  Bishop  of  Oxford  (f),  are  cases  where  the 
Court  forced  the  infant,  in  the  former  case,  by  actual  compulsion,  by 
means  of  a  messenger  on  petition  of  the  guardian,  to  return  and  stay 
at  the  place  of  education  which  the  guardian  had  fixed  upon  for  them* 
And  in  general  the  Court  considers  the  inclination  of  the  scholar,  as 
to  the  school  he  should  be  placed  at,  as  of  very  little  weight  (^X  "^^ 
more  especially  so  when  brought  into  competition  with  the  wishes 
of  the  guardian.    In  Ball  v.  BaU  (A),  the  father's  right  to  super- 
intend the  education  of  his  child  was  held  so  strong,  that  the  Vice 
Chancellor  refused,  on  petition  of  the  mother,  to  interfere  with  him^ 
or  take  the  child  from  the  school  at  which  he  had  placed  it,  although 
he  was  living  in  adultery  with  another  woman ;  with  whom  he  dUd  not, 
however,  bring  the  child  into  contact    In  Waine  v.  Waine  (t)  the 
Court  held  it  a  gross  contempt  for  the  mother,  to  whom  her  children 
had  been  allowed  to  come  during  the  vacation,  to  refuse  to  allow 
them  to  go  back  to  the  schools  where  they  had  been  placed  by  the 
guardian.    The  proper  course,  if  it  be  intended  to  commit  the  mother, 
is  to  accompany  the  notice  of  motion  with  a  notice  for  a  serjeant  or 
messenger  to  bring  the  infant  into  Court,  that  he  may  be  turned  over 
to  a  proper  school ;  and  such  was  the  course  followed  in  fVelleehjf 
V.  WeUesletf  {k). 

2«m  ^raiT  ^®  *^*''  hereafter  notice  at  length  the  general  rules  of  the  Court 
and  nligiously  ss  to  the  education  of  infants.  It  will  be  proper  here  to  remark  that 
tofheS^lIJ?-  *®  guardian  is,  in  the  first  place,  bound  to  educate  his  ward  in  a 
utiom.  religious  and  moral  manner,  and  according  to  their  expectations  in 

life  (Q;  and  that  if  he  do  not,  it  will,  as  we  shall  find  proved  when 


(e)  Book  II.  Cr.  I.  8.  II. 

(d)  Booi  III.  Cr.  I.  &c.  Ca.  V. 

(dd)  3Atk.7»l. 

(•)  I  8tr.  167. 

If)  Cited  Gift.  Bq.  Ca.  173. 

(f )  Anoa.  2  Ves.  374. 


(A)  3  Sim.  36. 
(i)  M.  R.  Aug.  1, 1839. 
(k)  2  Ruas.  &  M.  S39. 
(/)  See  Powel «.  Cleaver,  3  B.  C«  C.  499. 
Buckworth  v.  BvckworUi,  j  Cox,  W. 
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Ft.  I Bl  I.  his  children  in  the  Jewish  faith.    In  Ex  parte  HaieM  [t\  in  1729,  it 

9"'^v-^r  ^Y-  was  held^  thataguardian  was  not  punishable  in  Chancery  for  educating 
his  ward  a  Roman  Catholic     In  Siorke  ▼•  Storke  (v),  the  guardians 
were  three  of  the  Presbyterian  persuasion,  one  of  the  Church  of 
England;  the  latter  was  educating  two  of  the  infants  in  that  per- 
suasion ;  the  three  others  the  third  in  the  Presbyterian :  the  Court 
refused  to  take  the  two  from  the  school  where  they  were  placed,  nor 
would  give  up  the  third  to  be  educated  by  the  others.     In  Hanbury 
V.  Walker  (x),  on  allegation  in  a  bill  that  a  person  was  disaffected 
to  the  doctrine  and  discipline  of  the  Church  of  England,  and  there- 
fore was  unfit  to  be  guardian :  he  was  orderedi  on  demurrer,  to  answer 
without  prejudice  to  his  legal  right,  where  the  infant  was  and  how 
educated.     In  Lyons  ▼.  Blenkin  (y)  the  father  was  a  Unitarian,  and 
the  aunts  of  the  infants,  to  whom  the  Court,  under  the  circumstances, 
committed  the  custody,  and  their  family  were  Baptists,  in  which  per- 
suasion they  were  educating  their  nieces ;  the  Court  refused  to  enter 
into  the  question  of  religious  belief,  saying,  that  it  had  nothing  to  do 
with  it,  further  than  as  the  law  called  upon  it  to  look  upon  certun 
opinions  as  prejudicial  to  society.     Formerly,  as  between  JProtestants 
and  Roman  Catholics,  guardians  were  forbidden  to  educate  their 
wards  in  the  latter  persuasion  in  England,  as  well  as  in  Ireland  (»). 
The  law  is,  however,  now  changed,  and  the  Court  will  not  now 
interfere  to  prevent  such  a  step  on  that  ground  only  (a).     In  Petre 
V.  Petre  (6),  the  Court  approved  of  a  mother  educating  her  children  in 
the  Roman  Catholic  faith,  where  all  the  family  were  of  those  opiniona, 
on  the  Master's  Report;  and  mGaUifU  v.6afftm(c),  refused  to  inter- 
fere with  a  father  on  that  ground.     In  Talbot  v.  Skrembury  (cQ,  it 
appeared  the  father  had  been  a  Romanist,  and  had  by  his  will  appointed 
a  priest  of  that  persuasion  guardian  to  his  children,  then  nine  and 
eight  years  of  age  respectively,  whilst  the  mother  was  of  the  Church 
of  England  faith.  She  had  possession  of  the  daughter,  who  was  proved 
to  be  of  a  delicate  habit,  whilst  the  son  was  with  the  Earl  of  Shrews- 
bury, a  Romanist  peer  to  whom  he  was  heir  presumptive,  by  direction 
of  the  guardian.    A  petition  was  presented  by  the  infants,  and  their 
mother,  who  had  married  again,  praying  for  a  scheme  of  education, 
that  the  infant  son  should  not  be  placed  under  the  care  of  the  Earl 
of  Shrewsbury,  but  might  have  unrestrained  intercourse  with   his 
mother,  and  that  the  female  child  might,  from  the  state  of  her  health, 
reside  wholly  with  her.     It  appeared,  that  by  force  of  a  private  act 

(()  Mos.  249.  however,    the   father   was  a    Protestant 

<«)  3  P.  Wmi.  61.  Shaftesbury  o.  Hannam,  Finch*  324.    BUke 

(«)  3  New  Ch.  R.  144.  v.  Leigh,  Ambl.  306. 
(y)  Jac.  253.  (a)  See  Jac.  264,  d.  ;  2  Ruia.  22. 

(s)  See  Edwards  v.  Wise,  Barnard.  149.  {b)  7  Ves.  403. 

Revnoldd  o.  Lady  Teynham,  9  Mod.  140 ;  (c)  Cited  2  Sim.  37. 

2  £q.  Cas.  Ab.  487,  in  both  of  which  cases,  \d)  I  ord  Cb.,  Feb.  1,  6,  1840. 
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,  determination  may  be  grounded  on  the  principle  mentioned  by  Lord 
Eldon,  in  Fagnani  v.  Selwyn^  that  if  children  be  brought  up  in 
particular  principles  their  happiness  would  be  aflected  if  interrupted 
in  that  course. 

The  guardian  must  bring  up  the  children  in  dutiful  obedience  to 
their  parents,  and  with  regard  to  their  wishes.     In  /ocibofi  ▼.  iTan- 
hey  (f),  the  Court  said,  that  as  children  ought  to  be  brought  up  in 
dutiful  obedience  to  both  parents,  he  would  not  allow  the  father, 
living  separate  from  his  wife,  to  take  them  so  out  of  access  as  not  to 
have  opportunities  of  nourishing  these  feelings.     So  Lord  Eldon,  in 
WeUetley  v.  Beaufort  {g\  though  he  took  away  the  children  from 
their  father,  yet  said,  that  "  into  whatsoever  hands  these  children 
may  fall,  it  will  be  their  duty  to  consult  the  interest  and  happiness  of 
these  children  by  allowing  filial  affection  and  duty  towards  their 
father  to  operate  to  the  utmost"*    In  Ex  parte  Ileheeter  (A),  the 
Lord  Chancellor  said  the  Court  looked  with  great  anxiety  to  the 
execution  of  the  duty  belonging  to  the  guardian,  and  the  attention 
expected  to  be  paid  to  the  reasonable  wishes  of  their  natural  parent; 
and  that  implanting  in  the  hearts  of  the  children  filial  and  dutiful 
feelings  towards  their  parent  was  the  best  and  most  important  duty 
imposed  upon  the  guardian  by  the  deceased  parent.     So  guardians 
are  bound  to  pay  the  greatest  attentions  to  the  wishes  of  the  father  as 
to  the  mode  of  education  to  be  adopted  for  their  welfiure.  "  The  law," 
says  the  Lord  Chancellor,  in  Campbell  v.  Mackay  (t),  "  permitting 
the  father  to  appoint  guardians,  would  pay  the  highest  respect  to 
the  expression  of  his  wishes  as  to  the  mode  of  education  ;**  and  he 
intimated  also  that  the  Court  would  pay  great  attention  to  the  wishes 
of  the  mother  in  this  respect.    And  such  seems  to  have  been  the 
admittted  doctrine  in  Starke  v.  Starke  (it),  although  the  Court  refused 
to  receive  parol  evidence  of  what  those  wishes  and  intentions  were; 
the  doctrine  was  also  expressly  affirmed  in  a  subsequent  case  (/),  where, 
on  a  petition  of  the  guardians  of  Lord  St  John,  the  intention  of  the 
father,  it  was  held,  might  be  ascertiuned  by  all  kinds  of  evidence. 
In  Colston  v.  Morris  (m),  the  scheme  for  the  education  of  the  infant 
was  expressly  directed  to  be  according  to  the  meaning  and  intention 
of  the  testator,  who  had  bequeathed  them  fortunes,  the  &ther  agreeing 
to  renounce  his  authority ;  whence  it  would  seem  that  the  same  doc- 
trine applies  also  to  the  intentions  and  wishes  of  those  who  have 
placed  themselves  in  loco  parentis  to  the  infant 

IV.  We  have  already  seen,  and  shall  hereafter  see,  the  care  which 
the  Court  takes  to  keep  its  wards  within  the  jurisdiction.  And  it 
has  been  noticed,  that  a  permanent  residence  abroad  will  alone  be 


/)  Jic.  265. 
g)  2  Rum.  43. 
h)  7  Vet  380. 
i)  2  Myl.  a  Cr.  31. 


(fc)  3  P.  WmM.  Sl. 
0  Anon,  a  Vea.  56. 
m)  Jae.  257. 
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Pt.  I ^Bx.  I.  notwithstanding  this  permission,  the  Court  always  takes  care  to 

Cg«  V.  s.  IV.  j^^p  ^^^j^  ^  i^^i^  ^^  j  superintendence  in  respect  of  the  ward  and 

his  property  as  that  the  education  shall  be  wholly  within  its  control. 
It  is  to  be  observed,  that  the  rule  abovementioned  applies  only 
to  wards  of  Court,  or  to  such  as  are  brought  within  its  jurisdiction 
by  petition  or  otherwise :  for  there  are  no  cases  which  go  to  shew  that 
a  guardian  commits  any  offence  by  taking  the  ward  out  of  the  country 
on  a  tour  of  amusement,  or  even  for  a  more  lengthened  stay,  pro^ 
vided  the  Court  is  not  called  upon  to  interfere  :  and  as  we  have  seen, 
there  is  no  objection  to  a  guardian  changing  the  domicile  of  his 
ward,  provided  it  be  done  without  fraud. 
Authorihr  of         V.  The  guardian's  consent  is  always  required  to  the  marriage  of  the 
to  the  marriage  infant,  and  the  Court  will  not,  unless  for  very  strong  and  peculiar 
of  the  m&nt.    reasons,  permit  it  without  that  consent,  and  will  give  its  aid  in  pre- 
venting its  celebration,  and  punish  those  who  have  contrived  it  if 
already  celebrated,  without  such  approbation.     But  it  is  also  the 
duty  of  the  guardian  to  protect  the  ward  as  to  his  marriage,  and  be 
will  be  deprived  of  his  office  and  punished  if  he  do  not ;  and  if  he 
give  his  consent  to  a  fraudulent,  injurious,  or  unequal  marriage,  such 
consent  will  be  nullified  by  the  Court  and  the  infant  prevented  from 
contracting  it,  or  be  protected  as  to  his  property  if  it  be  already  con- 
tracted, provided  he  be  brought  within  the  care  of  the  Court,  and 
within  its  jurisdiction,  by  bill  or  other  proceeding  in  due  time  (r). 
The  guardku'      gy  ^^  4  Q^^^  4^  g.  76,  s.  16,  the  father,  if  living,  of  any  parties 
marriage  re-     Under  twenty-one,  not  being  a  widower  or  widow,  (in  which  case  the 
j^ured  by  ita-  QQQgent  is  not  required,)  or  if  dead  the  guardian  or  guardians  of  the 
person  lawfully  appointed,  or  one  of  them,  or  if  none,  then  the 
mother  of  the  party  if  unmarried ;  if  no  mother  unmarried,  then  the 
guardian  or  guardians  appointed  by  the  Court  of  Chancery,  or  one  of 
them,  shall  have  authority  to  consent  to  the  marriage  of  such  party ; 
and  such  consent  is  thereby  required  for  the  marriage  of  such  party 
so  under  age,  unless  there  be  no  person  authorized  to  give  such  con- 
sent.   And  in  case  this  prorision  is  violated  the  fitther^  by  the  23rd 
section,  is  empowered  to  sue  for  a  forfeiture  of  all  the  estate  and 
interest  in  any  property,  which  has  accrued,  or  shall  accrue,  to  the 
offending  party  by  force  of  such  marriage  without  the  required  con- 
sent.   The  language  of  this  section  is,  however,  only  directory,  it 
does  not  proceed  to  make  the  marriage  void  if  solemnised  vrithout 
consent.    Hence,  when  a  marriage  was  solemnised  by  license,  the 
man  being  a  minor,  whose  father  was  living,  and  who  did  not  consent* 
it  was  holden  that  the  marriage  was  nevertheless  valid  (jtj.     By  the 
14th  section,  for  the  avoiding  of  fraud  and  collusion  in   obtaining 
licenses,  one  of  the  parties  shall  personally  swear  before  the  surro- 
gate, amongst  other  things,  that  the  consent  of  the  person  or  persons, 

(it)  Book  II.  Cb.  I.  S.  II.  (1)  R.  v.  Birminghua,  8  B.  &  C.  29.   - 
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c*'  vH?**  ^  of  twenty-one,  without  the  consent  of  the  father,  guardiani  or  Lord 
— ^ — ^— ^ — '  Chancellor,  are  to  forfeit  500/.  if  the  estate  of  the  infant  be  worth 
10,000/.,  200/.  if  under  that  sum,  and  to  sufifer  a  year's  imprison- 
ment. 

Under  the  feudal  law,  the  consent  of  the  lord  or  guardian  was 
required  to  the  marriage  of  the  ward  (t^),  and  any  persons  marrying  a 
male  ward  under  fourteen  years  without  that  consent,  were  punish- 
able by  the  statute  of  Merton.    And  by  the  statutes  of  Westminster, 
1st  and  Snd,  this  was  extended  to  all  heirs  or  heiresses.    A  mar- 
riage of  the  ward,  without  the  consent  of  the  guardian,  was  a  Ra- 
vishment of  ward  at  law  under  these  statutes  (to).     But  these  statutes 
only  related  to  male  heirs  or  guardians  in  chivalry.     However,  it 
would  seem,  the  same  remedy  existed  for  the  father  for  a  male  or 
female  heir,  and  for  every  ancestor  male  or  female  for  his  collateral 
heir  male  or  female  {x).  Thus,  in  8  Ed.  S,  p.  Si  (y),  a  writ  of  Ravish- 
ment was  brought  against  four  men  and  a  woman ;  the  men  took 
away  the  ward,  and  the  woman,  knowing  that  the  four  men  had 
taken  him  away,  married  him  to  her  daughter.     Upon  which  Hirle, 
C.  J«,  gave  the  rule  that  the  woman  was  equally  guilty  with  the  four 
men  of  the  ravishment,  the  marriage  of  the  infant  without  the  consent 
of  the  guardian  constituting  the  oflence.     It  has  also  been  held  that 
it  is  an  indictable  oflfence  at  common  law  for  a  man  to  marry  an 
infant  female  without  the  consent  of  the  parent  or  guardian,  and  for 
a  conspiracy  for  so  doing  (s). 
In  equity.  In  Mr.  Herberts  case  (a),  the  Master  of  the  Rolls  says,  that  where 

the  marriage  of  an  infant  is  encouraged  without  the  consent  of  his 
guardians  or  relations,  the  consequences  of  such  marriage  ought  to 
be  at  the  peril  of  all  those  that  are  instrumental  therein.  In  Hervey 
V.  Ashley  (b)f  Lord  Hardwicke  says,  that  the  law  has  entrusted 
parents  with  the  marriage  of  their  children,  and  that  because  the 
parents  did  not  make  so  good  a  bargain  as  they  might  have  done,  it 
was  no  reason  as  to  a  female  for  setting  aside  a  marriage  settlement, 
and  there  are  many  considerations,  and  proper  ones,  that  may 
induce  a  parent  to  agree  to  a  match  besides  a  strict  equality  of  for- 
tune, as  inclination  of  the  parties,  their  rank,  &e.  In  Ireland,  it 
appears  there  are  peculiar  statutes  (c),  by  which  any  person,  who 
marries  a  female  in&nt  under  the  age  of  eighteen  without  consent  of 
parent  or  guardian,  is  disabled  from  receiving  any  advantage  from  her 
property,  which  is  to  be  vested  in  trulitees,  to  be  appointed  by  the 
Lord  Chancellor  or  Lord  Keeper.  The  aldermen  of  the  city  of 
London  are  guardians    of  orphans  within   the    ci^,    and  their 

(v)  2  Init.  90.  Dougl.  36 ;  3  Hag.  St.  Tr.  519. 

(«)  2  Iiiit.440.  (tO  3  P.  Wmi.  116. 

(x)  2  Inst  489 ;  8  Co.  38.  (6)  3  Atk.  607. 

(y)  Cited  2  P.  Wms.  115.  (c)  6  Anne,  c.  16;  9  G.  2,  c.  11  ;  IS 

(s)  1  East,  P.  C.  459^  R.  9.  Grech,  3  G.  2,  c.  13;  10  G.  4,  c.  34. 
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Pr.  I — 6k.  I.  him  close  to  prevent  his  marrying,  and  in  general  terms  prayed  the 
— ^— ^^ — - — '  assistance  of  the  Court ;  the  Lord  Chancellor^  in  giving  judgment, 
saidy  ''  There  were  many  cases  where  application  had  been  made 
after  marriage  had|  and  such  have  always  been  attended  with  censure 
upon  the  parties  privy  to,  or  promoting  it,  without  the  consent  of  the 
Courts'*  citing  Lord  Shaftesbury's  and  Mr.  HanSs  cases  (A) ;  and  in 
order  to  strengthen  the  guardian's  hands,  he  ordered  that  Lord  R. 
should  continue  in  their  custody,  and  that  they  do  not  permit  him  to 
marry  without  consent  of  the  Court,  and  that  Mr.  C.  should  not 
aufier  his  daughter  to  marry  without  consent  of  the  Court*    In  this 
case,  the  Bill  was  filed  only  the  day  before  the  petition  was  pre- 
sented.   And  it  may  be  gathered  from  this  case,  that  guardians  are 
justified  in  using  duress  against  the  infant  if  the  marriage  cannot  be 
prevented  by  other  means.  In  Stackpole  v.  Beaumont  (/),  and  Wineh 
Y.  James  {m)f  the  husbands  of  female  wards  were  committed  to  the 
Fleet  on  petition  of  the  guardians,  for  having  married  without  their 
consent,  although  in  the  first  case  Mr.  S.,  being  in  the  army,  was 
discharged,  on  undertaking  to  make  a  proposal  for  a  settlement ;  and 
in  the  latter,  a  like  order  was  pronounced  on  the  husband  under- 
taking to  execute  a  settlement.     In  many  cases,  the  discharge  of  the 
ofiending  parties,  according  to  the  degree  of  their  criminality,  has 
been  postponed  for  a  long  time  (n) ;  but  it  is  not  to  be  perpetual  (o). 
In  Bathurst  v.  Murray  (p),  on  a  petition  by  the  guardian  of  a  young 
lady,  a  ward  of  Court,  stating  that  she  had,  without  bis  consent,  gone 
to  Guernsey,  where  a  void  ceremony  of  marriage  with  a  low  person 
had  been  performed ;  the  husband  was  committed  to  the  Fleet  and 
restrained  firom  receiving  her  visits,  and  the  Lord  Chancellor  refused 
an  application  that  he  should  be  discharged,  on  undertaking  to  make 
a  settlement,  observing,  that  he  had  the  rules,  and  that  there  were 
several  of  Lord  Hardwicke's  orders  for  close  confinement ;  nor  was 
he»  as  appears,  discharged  till  the  settlement  was  executed,  and  they 
were  married  again  by  banns  (;)•     In  Pearee  v.  CruteJ^ld{r)t  on 
affidavit  of  an  intended  marriage  of  a  male  infirnt,  aged  eighteen, 
with  a  widow  of  thirty-*five,  a  prosecution  having  taken  place  for 
seducing  him  from  school  for  that  purpose,  an  injunction  was  granted 
on  the  petition  of  the  guardians,  restraining  all  communication  with 
him  till  further  order.     In  Qreen  v.  PriUUer  («),  where  the  infant 
ran  oflT  without  the  consent  of  the  mother,  her  guardian,  yet  the 
husband  and  his  father  oflering  to  execute  an  equivalent  settlement, 

Ik)  2  p.  Wms.  113.  (f )  See  also  BaU  v.  Coutti»  1  V.  &  B. 

(i)  3  Ves.  94.  29a,  where  Mr.  Lee  married  Miii  BaU 

(m)  4  Vea.  386.  witboat  coaaent  of  the  gaardian,  or  leaTa  of 
(n)  Bntlero.  Fieemaa,  Ambl.  904.  £dea      the  Court 

V.  Brereton,  Weat,  348.  (r)  14  Vei.  206;   and  aae  Biikett  v. 

(o)  Ibid.  Hibbert.  3  M.  &  K.  228. 

(  p)  8  Vea.  74.  (i)  Ambl.  602. 
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Ft.  I.— Bi.  I.  fortune,  but  only  an  allowance  of  500^  a-year,  had  made  proposals 
-^ — '—^ — -  of  marriage  to  Frances  Shepbeard,  a  lady  of  laige  fortune,  penoDsl 
and  real,  and  tbe  guardians,  appointed  by  the  Court  consented  to 
the  proposal,  and  the  Master  had  approved  of  a  settlement,  whereby 
the  appellant  agreed  to  settle  all  the  property  to  the  separate  uae  of 
the  lady  and  her  children,  except  10,000^  South  Sea  annuities, 
which  was  to  be  transferred  to  him,  yet  the  Lord  Chancellor  dis- 
missed the  petition,  and   the  dismissal  was  confirmed  on  appeal. 
And  Lord  Eldon,  in  Wellesteif  t.  Beaufort{d),  laid  down,  that  though 
all  parses  consent,  yet  if  the  settlement  be  not  proper,  the  Court 
will  not  give  the  parties  leave  to  marry. 
Sbould  obtun       Jt  jg  apprehended,   however,  that,  unless  in  very  flagrant  and 
theCooitwheB  atrocious  cases,  the  Court  will  not  interfere  to  control  the  consent  of 
itt  wuiL  ^g  goardian,  unless  the  infant  be  a  ward  of  Court     And  if  he  be 

regularly  made  so,  it  will  be  advisable,  in  all  cases,  for  the  guardian 
to  get  the  consent  of  the  Court  to  any  contempUied  marriage.  In 
one  case,  indeed  («},  the  Court  placed  such  con&dence  in  the  discre- 
tion of  the  natural  guardian,  that  where  a  ward  of  Court  married 
under  twenty-one,  with  the  consent  of  the  father,  but  without  that  of 
the  Court ;  yet  when,  on  her  attaining  age,  the  husband  and  wife 
presented  a  petition,  praying  for  the  transfer  of  ber  property  to  the 
trustees  of  the  setdement,  executed  before  her  marriage,  it  was  so 
ordered,  without  a  reference  to  see  if  it  were  proper,  on  her  being 
examined  separately,  and  consenting.  But  according  to  Lord 
Hardwicke  (J),  "  the  marriage  of  any  infant  to  his  guardian,  w  any 
other,  without  the  consent  of  the  Court,  has  always  been  treated  as 
a  contempt,  where  there  is  a  suit."  And  this  appears  further  from 
the  recognizance  which  used  to  be  exacted  from  tbe  committee  or 
guardian  of  tbe  Court,  that  the  infant  should  not  marry  without 
leave  of  the  Court  (<f).  This  practice  has,  it  seems,  of  late  years 
been  discontinued  {h).  But  the  Court  still  requires  that  it  shall  be 
entered  into,  or  pronounces  a  peremptory  order  to  the  same  efiect  in 
!  is  any  apprehension  that  the  infant  may  be 
'  to  bis  detriment  (j) ;  or  they  are  permitted  to 
tion  (k). 

le  infant  be  a  ward,  and  have  property  left  to  him 
ins,  requiring  the  consent  of  the  guardian  to  the 
r  twenty-one,  and  the  guardian  decline  the  trust 
e  Court  will  take  upon  itself  to  judge  of  its  pro- 

wtith,  Buntrd.  144.  Be  PatUo,  IIW; 
I.  4  Sim.  63a,        Sttoa  Dm.  338. 

(t)  Sm  poll,  ud  Ex  puts  KaDt,  s.  Id 
r.  DtTil's  CUB,  3  B.  C.  C.  601.  Shipbniok  >.  Uinchb. 
1170.  HuDim,  brook,3  Dick.  647.  Tomba  n.  Elan.  1  Dick. 
mjr,  3  Ch.  Cl       Be.     Bench  v.  OirriD,  I  Vea.  157. 

(k)  JeSc7  V.  WuMmntwaith,  nfra. 
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priety.    Thus  where  a  testator  bequeathed  a  fortune  to  his  daughter,  Pr.  I.— Bk.  I. 

directing,  that  if  she  married  under  twenty-one,  it  should  be  with  —- — ' — ' — ^ 

the  consent  of  his  executor,  but  if  she  married  without  consent,  the 

fortune  should  be  settled  to  her  separate  use,  and  a  bill  was  filed  by 

the  infimt,  praying,  that  if  defendant  refused  the  guardianship  and 

trostas  to  the  marriage,  it  might  be  referred  to  the  Master  to  inquire 

if  it  were  a  suitable  one,  and  the  defendant,  by  answer,  refused  to 

interfere  with  the  marriage :  such  refusal  being  taken  down  by  the 

K^trar,  it  was  referred  to  the  Master  to  inquire,  and  state  to  the 

Court,  whether  it  were  a  proper  marriage,  and  if  he  approved  the 

same,  then  to  receive  proposals  for  a  settlement  (/). 

Vl.  The  guardian  is  further  required  not  to  ill  use  or  neglect  the  Gaardian  must 
infiuit,  but  to  treat  him  with  kindness.  If  he  do  not  do  so,  the  Court  ^y*^*  ''"^ 
will  protect  the  infant  from  his  ill-treatment.  The  various  modes 
by  bill,  habeas  corpus,  petition,  or  the  writ  of  homine  replegiandOi 
by  which  the  infant  may  obtain  this  protection,  we  shall  consider 
when  we  come  to  the  control  which  the  Court  exercises  over 
guardians  (fn). 

(0  Goldsmid  v.  Goldsmkl,  Coop.  226.         v,  Moore,  Dick.  166.     Anon.  FiUg.  106. 
(n)  See  Ex  parte  Warner,  2  B.  C.  C.       £zparte  Ashton,  Dick.  23.   Lvods  v,  Blen- 
100.   AnoD.  2  Ves.  sen.  374.     Newport      kio,  Jac.  &€.,  poil.  Book  II.  Ch.  I.  S.  II. 
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CHAPTER  VI. 

Of  the  Manner  and  Time  of  the  determination  of  the  Guardianship 

of  the  persons  of  Infants. 

P^- '•~^«-  ^'  I.  Guardianship  will  in  all  cases,  so  far  as  regards  the  person. 
Infant  attainin  ^  determined  by  the  infant  attaining  the  age  of  twenty-one.  In 
age.  some  of  the  common  law  guardianships  it  ended  sooner*    Thus  guar- 

dianship by  nurture  ended  at  the  infant's  age  of  fourteen,  by  socage 
at  fourteen,  and  that  which  the  Ecclesiastical  Courts  assumed  to 
confer,  seems  to  have  continued  only  till  fourteen  in  males,  and 
twelve  in  females.  Although  all  authority  of  the  guardian  over  the 
person  terminates  at  these  ages,  yet  as  we  shall  hereafter  see,  when 
we  come  to  consider  the  authority  of  the  Court  over  the  property  of 
infants,  it  is  by  no  means  necessarily  at  an  end  as  respects  that 
This  is  the  case,  as  well  with  the  guardian  appointed  by  the  Court, 
as  with  the  natural,  testamentary,  and  other  guardians  (a). 
DeaUi  of  the  H.  By  the  Death  of  the  Gurdian.— It  has  already  fiilly  appeared 
that,  at  law,  if  the  guardian  die,  his  authority  is  at  an  end,  it  not 
being  in  any  case  transmissible  to  his  representatives.  The  death  of 
one  of  several  guardians  does  not,  however,  determine  the  authority 
of  the  rest,  as  it  survives  to  the  remainder  (6) ;  for  if  not,  the  more 
guardians  he  had  the  less  secure  would  the  ward  be.  But  it  is 
otherwise  with  respect  to  guardians  appointed  by  the  Court,  if  one 
Marriage  of  the  die,  the  office  and  power  of  all  the  others  is  thereby  destroyed,  and 
court.**"  °  ^  '*  a  new  appointment  rendered  necessary  (c).  So  on  the  marriage  of  a 
lady,  appointed  guardian  by  the  Court,  it  was  held,  quite  of  course, 
to  make  a  reference  to  approve  of  another  (d),  even  where  the  guardian 
marrying  was  the  mother  (e),  but  she  is  not  thereby  disqualified. 
?**'n*g«<>f  *J>«  III.  It  is  said  to  be  determined  by  the  Marriage  of  the  Infant. — 
However,  it  seems  certain  that  the  guardianship  of  males  is  wholly 
unafiected  by  marriage  (/)•  With  regard  to  females  it  seems 
uncertain  whether,  by  their  marriage,  guardianship  of  the  person  is 
wholly  determined,  or  only  subsists  sub  modo.     If  the  marriage  be 

(a)  Mellish  v.  MellUh,  I  S.  &  S.  138.  (d)  Anon.  8  Sim.  346. 

(fr)  See  ante,  guardians  by  common  law  («)  Re  Gomall,  1  Beav.  347. 

and  statute,  2  P.  Wms.  104  j  Vaugh.  172 ;  (/)  Mendes  v.  Mendes,  I  Ves.  aen.  91 ; 

Giib.  £q.  Cas.  176.  3  Atk.  624;   and  see   accoidiogW  Belt's 

(e)  Bradshaw  tr.  Bradshaw,  1  Russ.  d28.  Supp.  to  Vesey,  sen.  89. 
Uall  V.  Jones,  2  Sim.  41. 
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Pt.  I.^Bx.  I.      V.  The  attainder  of  a  guardian  for  high  treason  {q\  or  felony,  inca- 
'  --pacitates  him  from,  and  deprives  him  of  his  office  at  /atr(r).    This 


lunacy,  &c.  as  disqualification  lasts  so  long  as  the  attainder ;  but  in  the  case  of 
^  ^^^^^  ^*^  felony  it  is  apprehended  that  the  suffering  the  punishment  would 
restore  the  capacity.     We  shall  hereafter  see  («)  it  is  questionable 
whether  the  lunacy  or  idiocy  of  the  guardian  absolutely  disqualifies 
him  as  if  he  had  never  held  the  ofiice,  or  whether  it  merely  supersede 
him  during  incapacity.     In  the  case  of  idiocy,  it  may,  perhaps, 
operate  as  an  absolute  disqualification.     It  seems,  liowever,  firom  the 
Duke  of  OrmoncTs  case,  that  the  statute  guardian  is  not  by  any  of 
these  occurrences  disqualified,  but  only  rendered  an  improper  person, 
in  the  eye  of  equity,  to  have  the  care  of  his  ward,  since,  in  his  case, 
an  act  of  Parliament  was  requisite  for  entirely  discharging  him. 
By  aiing  abOL      VI.  A  further  mode  whereby  the  guardianship  of  in&nts  will,  for 
the  time,  be  practically  determined,  is  where  a  bill  is  filed  in  Chan- 
cery against  the  guardians,  or  the  guardians  adopt  that  mode  of 
placing  themselves  under  the  control  of  the  Court,  and  the  infant  is 
thereby  made  a  ward  of  Court    After  which  all  their  power  is 
subject  to  the  superintending  control  of  the  Court,  as  we  shall  more 
particularly  see  when  we  come  to  consider  the  control  which  the 
Court  exercises  over  guardians  (t).    And  as  we  shall  find,  in  many 
cases  of  misconduct,  insolvency,  and  such  like,  guardians  will,  by 
the  decree  of  the  Court,  be  discharged  from  all  exercise  of  their 
office,  and  others  be  appointed  in  their  room. 

(9)  2  Eq.  Ca,  Ab.  487.  (i )  Book  II.  Ch.  I.  8.  II. 

(r)  Ch.  III.  S.  IL  (B)  jMttim,  (t)  n»d. 


134  OF   THE    EDUCATION    OF 


SECTION  I. 

Of  the  Place  and  Mode  of  the  Education  of  Infants  by  the  Courts 

and  the  Persons  by  whom  conducted. 

Pt.  L^Bk.  I.      I.  The  Court  assumes  the  power  of  conclusively  directing  the 

^^^ ^—^  place  where,  the  mode  in  which,  and  the  person  by  whom,  the 

education  of  the  infant  shall  be  carried  on.    We  have  already,  to  a 

list  be  withiD  considerable  degree,  anticipated  this  head  (/),  and  have  seen  at 

ibejuruKiictioii.  j^^g^  ^^^  ^^  Court,  in  the  first  place,  requires  that  the  education 

of  the  infant  shall  be  conducted  within  the  jurisdiction,  and  that  it 
will  never,  when  applied  to  for  its  assistance,  permit,  unless  under 
very  peculiar  circumstances,  such  education  to  be  carried  on  out  of 
the  jurisdiction  {y) ;  and  this  whether  the  in&nt  be  a  ward  of  Court 
or  not  (A).  This  rule  proceeds,  partly  on  the  rule  of  Court,  that, 
unless  under  very  peculiar  circumstances,  the  Court  will  not  allow 
its  wards  to  be  taken  out  of  its  power  and  control ;  but,  siud  the 
Lord  Chancellor,  in  Campbell  v.  Machay  (t ),  **  independently  of  this 
well  established  rule  of  the  Court,  and  the  principle  upon  which  it 
proceeds,  I  am  convinced  that  scarcely  anything  can  be  more  in- 
jurious to  the  future  prospects  of  English  children,  and  particularly 
of  English  boys,  than  a  permanent  residence  abroad,  without  the 
proper  opportunities  of  attending  the  religious  service  of  the  church 
to  which  they  belong,  separated  from  their  natural  connections, 
estranged  firom  the  members  of  their  own  families,  witlidrawn  from 
those  courses  of  education  which  their  contemporaries  are  pursuing, 
and  accustomed  to  habits  and  manners  which  are  not  those  of  their 
own  country,  they  must  be  becoming,  from  day  to  day,  less  and  less 
adapted  to  the  position  which  it  is  to  be  wished  they  should  here- 
after occupy  in  their  native  land." 
Ezceptbiis  But  there  are  certain  cases  in  which,  under  special  circumstances, 

and  for  the  plain  benefit  of  the  infant,  the  Court  will  allow  its  ward 
where  relafiooB  ^  ^  educated  out  of  the  jurisdiction.  As  where  the  nearest  rela- 
^uri^ction^*  tions  are  all  livmg  abroad.  As  where  the  daughters  of  the  King's 
Resident,  at  Dantzic,  by  a  lady  of  that  place,  had  lost  both  their 
parents,  and  part  of  their  property  was  in  that  country,  and  their 
nearest  relations  were  two  aunts  at  Dantzic,  and  two  odiers  in  Ire- 
land, whom  they  had  never  seen:  they  were  allowed  to  go  to  reside 


\i: 


f)  Anu,  Book  I.  Ch   I.  265.    Welledey  o.  Beaufort,  2  Rosa.  1. 

j)  Foster  v,  Denny,  2  Ch.  Ca.  237.  Creoae  v.  Hunter,  2  B.  C.C.  609. 
Ex  parte  Hales,  AJos.  249.     Newport  v.  (ft)  De  Manneville  v.  Oe  ManneviUe, 

Moore,  Dick.  166.    Mountstuart  v.  Mount-  10  \'t$.  56.     Petrie  v.  Petiie,  3  Atk.  510- 
8tuart.  6  Ves.  363.    Campbell  v.  Mackay,  (i)  2  Myl.  &  Cr.  33. 

2  Myl.  &  Cr.  33.  Jackson  v.  Ilankey,  Jac. 
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I.  ceedingly  small,  no  stipulatioo  of  tlie  kind  appears  to  have  been 
!:  made.  But  in  Jackton  v.  liankey  (t),  the  father  was  ordered,  half 
yearly,  to  transmit,  properly  vouched,  to  be  laid  before  the  Court, 
the  plan  of  tuition  and  education  of  each  of  the  infanta  actually 
adopted  and  in  practice  at  the  time  of  such  half  yearly  return,  speci- 
fying particularly  where,  and  with  whom  they  resided;  and  this 
case  was  noticed,  with  approbation,  by  Lord  Chancellor  Cottenhaci, 
in  Campbell  v.  Mackay.  In  Stephen*  v.  James,  as  ire  have  seen, 
the  Master  settled,  and  the  Court  approved,  an  arrangement  for 
educating  the  infant  in  tlie  United  States,  but  the  guardian  was  re- 
quired annually  to  apply  tu  the  Court  for  the  allowance  for  the 
education ;  on  every  such  application  producing  proper  certi6cales, 
vouchers,  or  other  evidence  of  the  plan  of  education  of  the  said 
infant  actully  adopted  during  the  then  last  year,  and  of  the  sums 
actually  expended.  In  Lelhem  v.  hall,  by  the  order  permitting  the 
infant  to  be  placed  at  Dublin  University,  the  allowance  was  directed 
to  be  paid  half  yearly,  the  first  payment  to  be  made  at  the  end  of  the 
first  six  months  after  his  being  placed  there,  and  the  fact  of  his 
being  so  placed,  and  of  his  continuing  there,  to  be  from  time  to  time 
verified  by  affidavit.  So  in  Wyndham  v.  Ennitmore,  where  the  in- 
fant was  permitted  to  remain  at  Madeira  for  his  health,  the  Master 
was  to  approve  of  a  proper  scheme  for  the  maintenance  and  educa> 
tion  of  the  infant,  but  the  allowance  was  to  be  limited  to  one  year, 
with  liberty  to  apply  to  the  Court  if  necessary.  And  in  CampbeU  v. 
Mackay,  the  Lord  Chancellor,  in  reversing  the  order  of  the  Vice 
Chancellor,  nodced,  with  disapprobation,  "  that  the  effect  of  it  was 
to  place  the  maintenance  and  education  of  the  children  absolutely  in 
the  bands  of  one  of  four  guardians,  the  other  three  dissenting,  with- 
out any  inquiry  before  the  Master  as  to  a  scheme  for  their  mainten- 
ance and  education :  and  In  permitting  that  one  guardian  to  take  the 
children  abroad,  it  does  not  provide  any  security  for  their  return,  or 
make  any  provision  by  which  the  Court  could  at  any  time  be  in- 
formed of  the  state  of  the  children  or  the  progress  of  their  education, 
a  matter  which,  in  the  Anonymous  case,  in  Jacob'i  Reports  (v).  Lord 
Eldon  thought  necessary,  even  in  the  case  of  a  father ;"  and  he 
mentioned,  he  should  have  been  obliged  to  vary  the  order  in  this 
respect,  even  if  he  had  concurred  in  the  residence  abroad. 

IL  We  have  also  seen  that  the  Court  exercises  plenary  authority 
with  respect  to  the  place  of  the  education  of  the  in&nt  within  the 
jurisdiction,  and  will  force  the  infant  to  obey  the  orders  of  the  guar- 
dian, or  of  the  Court,  as  to  the  school  or  university  at  which  he  or 
the  Court,  if  the  infant  be  its  ward,  shall  think  fit  and  place  him  (x). 

(0  Sec  all  tijiTic  rases,  ante.  (i)  Freeman  ii.  Buhon  of  Oxford,  Gilb. 

(ii)  Jack^ou  D,  llaulcy,  Jac.  2eC>,  lud  ^^l.  C^.  173.  Tremaid'a  cas«  Sir  167 
«"ir.  lUllv.  lUtt,  3Alk.37I. 
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't.  I Bk.  I.  dian  appointed  by  the  Court  (/).     In  Hali  v.  HaU[g),  Lord  Hard- 

;h.  VII.  8-1.  „i^  ]gj^  down,  thac  in  these  matters  the  guardian  wae  the  proper 
'  judge,  and  that  the  inclination  of  the  infant  as  to  the  school  at  which 
he  should  be  placed  was  of  little  account.     The  Court  has  accord- 
ittglyi  in  the  cases  we  have  before  cited  or  referred  to,  vindicated  this 
authority  of  the  guardian,  by  commitment  of  those  who  have  assailed 
it,  or  in  other  suitable  ways.     In  Waiaa  v.  Waine,  the  Court  held 
it  a  gross  contempt  in  the  mother  to  keep  the  children,  who  had  been 
allowed  to  go  to  her  in  the  vacaUon  from  the  schools  in  which  they 
bad  been  placed  by  the  guardian.   In  Jmott  v.  Bkaidale,  a  testator, 
by  his  will,  had  expressly  excluded  the  mother  from  the  guardian- 
ship, directing,  that  if  she  interfered  the  maintenance  should  cease, 
and  appointed  the  executors  guardians.  She,  as  was  alleged,  forcibly 
removed  a  child  from  school  and  took  her  abroad,  and  filed  a  bill  lor 
an  account,  as  next  triend,  against  the  executors ;  the  Court  ordered 
the  account,  but  ordered  a  reference  as  to  the  misconduct  of  tiie 
mother,  and  stayed  all  proceedings  till  the  report  was  made.    It 
appears,  irom  the  caaea  of  WeUetky  v.  Welktley,  and   WaiM^. 
ffaine  (A),  that  where  the  infants  are  wards  of  Court,  and  a  contempt 
has  been  incurred  by  parties  interfering  with  the  education  of  tbe 
in&nt,  contrary  to  the  authority  of  tbe  guardians  or  directions  of  the 
Court,  if  it  be  wished  to  punish  the  criminal  party  andt«U)^^ 
inbnt,  to  its  former  care,  the  notice  and  motion  ahou^^  Nk  w  «. 
messenger  to  bring  up  the  infant  and  commit  the  offender^*        " 
caaes  of  a  similar  nature  the  Court,  as  has  been  seen,  int^*"^'  "P"" 
petition  of  the  guardians  or  other  parties  interested  ;  arffd  so  where 
the  infants  are  not  its  wards :  but  the  Court  cannot  comml  *  uaieis  lot 
contempL 
heniudiiiii       IV.  Whilst  the  Court  acknowledges  the  existence  o:f  diis  para- 
idadTrinjniinff  ""^""^  "S''^  >"  ^^^  guardians,  there  are  many  cases  in  wbicb,  where 
ieiiifiiDi,if     the  legal  guardians  are  working  or  likely  to  work  injury  to  the  infant, 
ofiCor  nfiM  or  are  incapable  of  perfonning  their  duty,or  their  continuance  in  tbe 
'  '""'^{^     office,  would  be  prejudicial  to  the  interests  of  their  wards  relatively  lo 
'ai,  their  education,  or  they  are  morally  or  physically,   or  by  Ibw  unfit  lo 

conduct  it,  or  refuse  to  undertake  it,  or  to  undertake  it  in  '  proper 
manner,  the  Court  will  either  supersede  them,  even  a  parent,  in  ibe 
management,  and  appoint  (as  we  have  seen)  others  to  conduct  it  ia 
their  place,  or  will  give  such  directions,  and  impose  such  t^A^  "^^ 
conditions  as  shall  ensure  that  this  duty  shall  be  prob^^'''.^  ^''' 
formed.  It  is  said,  in  BUuet'a  case(i),  that  it  was  held.  i[<y  Oifard 
V.  Qiffard,  before  the  Lord  Chancellor,  that  "  the  paternal    Jtuiboriiy 

(/)  WuiMii.Wuae,Aug.l,1839,M.R.  (ft  3  Aik.  371;  Aood.  2V''«i  37J- 

Ardoit  V.  Bleudftle,  4  Sim.  3B7.  Weltolej  (A)  Cited  lupn. 

V.  WgJlecley,  3  EL  &  M.  640.  (t)  Llort.  74B,  p. 
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a8  to  its  cWil  force  is  founded  in  nature,  and  the  care  presumed  Pt.  i.~Bk.  i. 
which  the  parent  would  take  for  the  education  of  his  child ;  but  if  he  — — ^-^-^ 
would  educate  him  in  a  manner  forbidden  by  the  laws  of  the  state, 
the  public  right  of  the  community  to  superintend  the  education  of  its 
members,  and  to  disallow  what  for  its  own  security  and  welfare  it 
should  see  fit  to  disallow,  went  beyond  die  right  and  authority  of  the 
frther."    In  a  variety  of  cases,  therefore,  the  Court  has  acted  on  And  new  ones 
this  principle,  appointed  persons  to  superintend  the  education  of  the  poiated,^and  a 
in&nts  thus  circumstanced,  given  directions  concerning  it,  either  in  scheme  of  edn- 
Court  or  by  means  of  reference  to  the  Master,  even  on  the  mere 
petition  of  parties  interested,  and  has  required  the  Master  to  pro- 
pound a  scheme  for  their  education,  which  it  will  see  shall  be  strictly 
Ulowed ;  but  it  will  be  found,  that  these  circumstantial  and  particu- 
lar directions  are  seldom  or  never  given,  nor  any  scheme  of  educa- 
tion aothoritatively  settled  and  propounded  by  the  Master  at  the 
eoDunaod  of  the  Court,  unless  the  infimts  be  by  suit  regularly  made 
virds  of  Court. 

In  CreuMe  v.  Orby  Hunter  (A),  the  order  made  was  to  place  the 
iofimt  under  the  care  of  Lord  H*  and  M.  A«,  whom  both  parties 
tgreed  to  be  proper  persons,  they  undertaking  to  take  upon  them- 
aehres  the  care  and  education  of  the  infant,  the  fiaither  being  superseded. 
In  Blake  v.  Zieigh  (/),  where  the  father  had  waived  his  parental 
qgfat,  and  other  persons  were  appointed  guardians,  particular  direc- 
tions were  given  that  such  guardians  should  have  the  care  of  the 
person  of  the  infant,  that  he  was  to  continue  at  Harrow  school  till 
ivther  order  under  the  care  of  Dr.  T.,  that  no  person  of  the  Papist 
religion  was  to  have  access  to  him,  and  that  he  was  not  to  be  removed 
to  any  place  but  where  these  guardians  thought  proper.  In  Skinner 
tr.  Warner  (m),  fFkUfield  v.  Hales  (n),  De  ManneviUe  v.  De  Manne^ 
viflf  (0)9  and  Ingham  v.  Bickerdikeip),  where  guardians  were  so 
^pcHnted  in  derogation  of  the  right  of  the  legal  guardian  to  super- 
intend the  education  of  the  in&nts ;  no  order  to  approve  a  scheme 
of  edocadon  seems  to  have  formed  part  of  the  reference  to  the 
Mister;  but  these  are  all  cases  wherein,  as  far  as  appears,  the 
in&nts  were  not  wards  of  Court.  But  in  the  following  instances  of 
saiilar  nature,  where  they  were  placed  by  means  of  a  suit  more 
completely  under  its  protection,  a  different  course  was  adopted.  In 
SieOjf  V.  fFeetbrooke  ( 9),  a  reference  was  made  to  the  Master  to 
inquire  what  would  be  a  proper  pfan  for  the  maintenance  and 
education  of  the  infant  plaintifis,  and  to  inquire  with  whom  and 
under  whose  care  they  should  remain  during  their  minority.  So  in 
^eUeeley  v.  Beaufort  (r),  on  the  submission  of  the  father  a  general 

{k)  2  B.  C.  C.  499.  (0)  10  VcB.  54. 

(0  Ambl.  306.  (p)  6  Mad.  275. 

(•)  4  B.  C.  C.  101.  Iq)  Jac.  258,  n. 

(i>  12  Ves.  492.  (r)  2  Ross.  1. 
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T.  I — Bi.  I.  reference  was  made  to  the  MaBter  to  approve  of  a  plan  for  the 
^ — '  •  •  education  of  the  infant  wards,  and  a  proper  and  suitable  eBtabJishmenl 
for  them :  and  on  the  subsequent  petition  of  the  father  to  have  (hem 
delivered  to  him,  the  order  was  made,  on  refusing  the  prayer,  to  refer 
it  to  the  Master  to  inquire  and  report  to  what  person  or  persons  wil- 
ling to  undertake  it  (other  than  the  father  of  the  infiuits),  the  care  o> 
their  maintenance  and  education  should  be  committed ;  and  be  was  to 
state  on  what  evidence  or  grounds  he  should  approve  of  such  pCT8ont< 
and  upon  what  plan  the  person  or  persons  to  whom  upon  sucb  inquiry' 
as  aforesaid,  he  should  report  that  such  care  and  custody  should  be 
committed,  propose  to  conduct  and  carry  on  the  education  of  the 
infants  respectively ;  and  that  he  should  report  his  opinion  upon  such 
plan  and  proposal  for  maintenance,  and  thereupon  such  further  order 
should  be  made  as  was  just.     The  ultimate  order  was(#),  that  the 
custody  of  the  infants  and  the  care  of  their  maintenance  and  educa- 
tion should  be  committed  to  A.  B.  and  C.  D.,  as  their  guardians, 
with  full  direction  as  to  the  course  and  system  of  the  said  inbnts' 
education,  and  the   persons  with   whom  they  should  respectively 
reside,  the  persons  to  whom  the  immediate  superintendence  of  their 
education  should  be  committed,  and  the  place  of  their  T^^eu^^- 
In  Zyont  v.  Blmkin  (i),  where  the  care  of  the  infanta  wa*  fjonvmaei 
to  the  aunt  as  against  the  father,  an  inquiry  was  directed  (^  °"  counter 
petitions  from  both  parties)  as  to  the  ability  of  the  father     *°  educate 
them  in  a  sufficient  manner,  and  if  he  were  not  able,  to  ap'P'^^^  '"^ 
scheme  for  their  education  during  their  minorities, 
fheregau-         V.  A  third  case,  in  which  the  Court  will  assume  the      particular 
MM  diifcr,      direction  of  the  education  of  the  in&nt,  usually  by  reij  miring  the 
Master  to  approve  a  scheme  for  that  end,  is  where  guarcLians  di'&r 
as  to  the  management  of  the  wards.     In  Storke  v.  StorJbg  (a),  tbe 
■cbem*  will    ^ourt,  indeed,  did  no  more  than  refer  it  to  the  Master,  to  ioqnire  if 
i  wRied.        the  school  in  question  were  a  proper  school,  giving  all  parties  liberty 
to  apply  as  might  be  occasion ;  but  it  is  apprehended  that  had  tbe 
matter  proceeded  further  the  Master  would  have  settled  iL    In 
Powell  V,  Cltaoer,  Jackiaa  v.  Hankey,  and  tbe  other  cases  lately 
cited,  such  a  course  was  followed.     And  in  Campbell  v,  Maci"^  ^^^ 
where  there  wasadispute  between  one  guardian,  who  wiahet^^^^** 
the  infants  abroad,  and  others  who  were  against  it,  the  Lo^^^ .   . 
cellor,  on  appeal,  concurred  with  the  latter  and  refused  per^^'**'°^' 
leaving  tbe  remainder  of  the  order  of  the  Vice  Chancellor  t^^  '      ' 
saying,  however,  there  must  be  added  to  it,  though  it  waa  ac^^ 
for,  tohat  cannot  be  dupensed  uith  where  guardians  di£fer  a^  ^^ 
management  of  their  wards,  a  reference  to  the  Master  to  apf^TOve  of 

(i>  2  Rum.  &  M.  640.  (u)  3  P.  Won.  SI. 

<i)  Jac  2SS ;  and  Kc  Courtou  ».  Via-  (i)  3  H.  &  Ci.  36. 
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Pt.  I.— Bk.  I.  to  the  plan  of  execution,  Lord  Thurlow,  without  superseding  the 

— '—^-^  father,  asserted  his  jurisdiction  over  him,  and  said  the  Court  would 

see  them  educated  accordmg  to  their  expectations,  and  that  it  must 
be  laid  before  him  how  they  were  disposed  oil    Lord  Eldon  (d) 
noticed  this  case  with  approbation^  as  an  instance  where  benefits 
being  given  to  a  child,  on  condition  that  it  should  be  educated  in  a 
particular  manner,  the  father  was  not  allowed  to  defeat  the  gift. 
If  1  gift  to  the      2.  When  there  is  a  gift  to  the  legitimate  guardian  in  the  deed  or 
£d'hrdo*Iioi  ^>U»  ^^  he  do  not  accept  it^  yet  the  course  will  be  the  same,  the 
accept  it.         Court  will  direct  the  education  without  superseding  the  father ;  so  if 
he  accept  it  in  ignorance  of  his  rights  and  afterwards  return  and 
renounce  it  (a).     In  Powell  v.Cleaver^  and  such  like  cases,  according 
to  Lord  Eldon  (e\  the  jurisdiction  was  exercised,  because  there  was  a 
struggle  between  the  feelings  of  a  father,  and  a  due  attention  to  the 
interests  of  the  child,  upon  the  condition  that  his  education  should 
be  conducted  in  the  manner  prescribed,  which  was  the  course  of 
education  the  best  calculated  to  promote  his  happiness  in  the  state  in 
which  that  fortune  would  place  him ;  and  Lord  Thurlow  acted  on 
the  ground,  that  he  would  not  sufier  the  feelings  of  the  parent  to 
have  efiect  against  that  duty,  which,  upon  a  tender,  just,  and 
legitimate  deliberation,  the  parent  owed  to  the  true  interests  of 
the  child. 
If  he  do  accept     8.  If,  however,  the  guardian  do  accept  the  gift  in  the  deed  or 
'^  will,  unless  he  accept  it  in  ignorance  of  his  rights,  the  Court  will 

take  the  education  wholly  from  him,  even  in  the  case  of  a  parent, 
into  their  own  bands  (/);  and  by  appointing  other  guardians,  and 
giving  particular  directions,  either  by  reference  to  the  Master  or 
otherwise,  provide  that  the  will  of  the  donor  be  observed,  if  it  be 
beneficial  to  the  infant.    Thus  in  Potte  v.  Norton  {g\  on  the  con* 
sent  and  acceptance  of  the  annuity  by  the  brother,  to  whom  legades 
were  given,  on  condition  that  he  should  permit  the  executors  to  educate 
his  children,  maintenance  was  given  for  their  education  accordingly 
A  Kheme  wUi  ^^  particular  schools,  and  the  father  was  not  allowed  to  remoTe  them 
be  settled.        from  thence.    So  in  Colston  v.  Morris  (A),  where  the  testator  gave 
legacies  to  the  fiither  and  his  child,  and  committed  the  guardianship, 
tuition,  and  education  of  the  latter  to  his  trustees,  and  revoked  the 
gifts  to  the  father  if  he  interfered  with  her  education ;  by  the  decree 
he  was  declared  entitled  to  the  benefits  of  the  will  only  on  condition 
of  giving  up  all  interference  with  her  education,  and  on  his  mo  ttnder- 
taking^  it  was  declared  the  trustees  were  entided  to  conduct  it,  and 
the  Master  was  to  approve  of  a  proper  scheme  for  the  education  and 
bringing  up  of  the  plaintifiT. 

(a)  Anon.  Jac.  265.  (g)  2  P.  Wms.  109,  n. 

(e)  10  Ve8. 64.  (X)  Jac.  257,  n. 

(/)  Blake  v.  Leigh,  Ambl.  305. 
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Pt.  I Be  I.  ofier  to  provide  for  them,  bequeathed  them  legacies,  and  assumed  to 

Ch.  vtt.  s.  I.  i^ppQin^  (hejf  i^unt  guardian,  and  gave  her  a  discretionary  power  to 

apply  the  annual  proceeds  of  their  fortunes  for  their  maintenance  and 
education:    they  continued  to  reside  with  the  aunt  in  the  same 
way  for  three  years  after  the  death  of  the  grandmother,  and  ibe 
expenses  of  their  education  were  defrayed  by  her,  as  they  had 
been  before  by  the  grandmother:   their  property  amounted,  alto- 
gether, to  about  600/.  per  annum,  but  that  of  the  &ther  to  400/. 
only,  who  had  no  fixed  profession.     He  applied  by  habeas  corpus 
for  the  delivery  of  his  children  to  him,  but  Lord  Eldon  questioning 
whether  the  Court  would   permit  a  parent,  who   cannot  educate 
his  child  in  a  manner  suitable  to  the  property  which  the  child 
derives  from  the  bounty  of  another,  to  withhold  from  it  the  education 
A  scheme  will  to  which  it  is  entitled,  required  the  fether  to  present  a  petition  to 
^cflf  cauMft!*     have  the  child  restored  to  him,  by  means  of  which  these  circumstances 
might  be  taken  into  account.     He  ultimately  refused  its  prayer, 
directing  a  reference  for  an  inquiry,  by  whom  and  at  whose  expense 
the  infants  had  hitherto  been  maintained  and  educated,  and  whether 
the  father  was  of  sufficient  ability  to  educate  them  in  as  beneficial  a 
manner,  and  if  not,  to  approve  of  a  scheme  for  their  education  during 
their  minorities ;  and  after  remarking,  **  that  it  was  an  important  circum- 
stance, that  if  placed  with  the  father,  the  aunt  would  have  the  power 
to  stop  the  maintenance,**  he  said  **  that  he  was  properly  warranted  by 
authorities  in  asserting,  that  if  a  testator  thinks  fit  to  provide  a  fund 
I  for  the  maintenance  and  education  of  children  during  their  minorities, 

and  at  the  end  of  that  period,  makes  a  further  provision  for  them,  and 
the  father  permits  their  maintenance  to  be  supplied  firom  that  source, 
allowing  them  to  be  brought  up  with  expectations  founded  upon  a 
particular  species  of  maintenance  and  education,  which  he  himself 
cannot  afford  to  give  them,  he  is  not  at  liberty  to  say,  I  will  alter  the 
course  of  education  of  my  children,  by  applying  more  scanty  means 
to  the  purpose,  and  I  will  not  permit  them  to  have  the  benefit  of  that 
sort  of  maintenance  and  education  which  they  have  hitherto  had,  in 
consequence  of  which  their  views  in  life  are  very  different  from  what 
they  would  have  been  without  it ;"  "  under  such  circumstances,**  be 
subsequendy  said,  "  the  Court  would  inquire  what  was  most  for  their 
benefit,**  and,  "  that  the  circumstance  that  decided  him  not  to  re- 
move the  children  was  this,  that  although  the  testatrix  could  not 
appoint  a  guardian,  yet  the  fiither,  by  his  consent,  might  enable  the 
guardian  to  act,  and  by  his  consent  had  so  enabled  him,  and  by  such 
consent  the  children  had  continued  under  the  care  of  the  aunt,**  that, 
"  all  their  habits  and  connexions  had  been  acquired  and  formed  under 
the  roof  of  their  aunt,**  and  that,  *'  the  father  had  so  far  given  his 
consent  to  this  course  of  education,  as  to  preclude  him  from  saying 
that  he  should  now  be  permitted  to  break  in  and  establish  a  new 


146  OV   THE    EDUCATION   OF 

Pt.  i.~Bi.  I.  So,  in  Beaufort  t.  Bertie  {»),  Lord  Macclesfield,  aAer  obserriag  that 
9!':^.!'_\?^-  the  Court  would  interfere,  even  in  the  case  of  a  fother,  on  the  ques- 
tion as  to  the  place  of  the  education  of  the  young  Lord  Noel,  uid, 
that  if  there  were  the  least  suspicion  he  were  like  to  suffer  by  ihe 
conduct  of  the  guardians,  or  if  they  chose  to  make  use  of  methods 
which  might  turn  to  bis  prejudice,  the  Court  would  interpose.  So 
the  principle  of  the  interference  of  the  Court,  in  PoweU  v.  Cleaner, 
Creuze  v.  Hunter,  Ex  parte  Warner,  was,  as  we  have  seen,  that 
there  being  a  struggle  between  the  feelings  of  the  lather  and  a  due 
attention  to  the  interestB  of  the  child,  upon  the  condition  that  his  edu- 
cation should  he  conducted  in  the  manner  prescribed,  the  Court 
would  not  suffer  the  feelings  of  the  parents  to  have  efifect  against  that 
duty  which,  upon  a  tender,  just,  and  Intimate  deliberation,  the 
parent  owed  to  the  true  interests  of  the  child  (t) :  and  this  we  have 
seen  was  the  ground  upon  which  the  Court  acted  in  WeUetUy  i. 
Beaufort,  Shelley  v.  Weitbrooke,  and  all  similar  cases.  In  Zyom 
V.  Blenkin  (u),  the  Lord  Chancellor  said,  "  If  when  young  I  give  a 
considerable  maintenance  to  your  child,  which  you  could  not  hare 
supplied,  and  a  large  fortune  afterwards ;  and  you,  the  father,  permit 
her  to  take  advanl«ge  of  that  education  which  could  not  have  been 
afforded  but  through  my  gift,  the  Court  will,  under  such  circum- 
stances, inquire  what  was  most  for  her  benefit."  So,  kb  to  the  reli- 
gious principles  of  these  children,  he  said  (x),  that  a  father  naj 
permit  his  children  to  be  brought  up  by  persons  of  a  particular  per- 
suasion, so  BS  to  make  it  difficult  for  Ihe  Court  not  to  see,  that  the 
happiness  of  the  children  must  be  afl^ted  if  interrupted  in  their 
course  of  education  in  those  principles.  In  I'agnani  v.  Sel>pyTi{s)i 
the  appointment  of  the  defendant,  as  guardian,  was  in  consequence  of 
his  settling  10,000£  upon  the  ward.  In  Stephen*  v.  Jameeijt),  per- 
mission to  educate  the  infanta  in  America  contrary  to  the  usual  rule 
of  the  Court  was  given,  the  Lord  Chancellor  saying,  the  Court  would 
gladly  awil  itself  of  its  authority  to  adopt  a  course  which,  under  all 
the  circumstances,  was  obviously  for  the  benefit  of  the  in&nt  So 
the  Court  has  for  the  same  reason,  in  some  cases,  allowed  the  prin- 
cipal of  the  fortunes  of  in&nts  to  be  broken  in  upon,  contrary  to 
the  stringent  rule  which  is  usually  adopted,  for  the  purposes  of 
their  education  and  advancement,  when  obviously  on  the  whole 
for  their  benefit  (a).  In  Barlow  v.  Grant,  where  this  was  allowed 
to  be  done  for  keeping  the  legatee  at  school,  Lord  Keeper  North 


(0  1  p.  Wm..  704. 

(0  I  M.  &  K.  639. 

10  10Vtr.64i  Ju.  363. 

(a)  Bi-low  V.    Gnmt,    1    Vera.   !M. 

(«)  Ju:.2S8. 

Htrvev  ».  Hurrey.  3   P.  Wms.  23.    Ki 
CMC       p«rle  Green,  1  J.c.  &  W.  354.     Kji  pn« 

Chsmber.,  and  Ki  parte  Swift,  1  Bum.  a 

(i)  Ibid.  360;  and  He  ihe  Anon. 

b«rbre  Lord  Plunk.t,  1839.  pel.  Ma, 

(j)  Ibid. 

M.  576. 
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Pt.  I.— Be.  I.  ments  may  be  necessaries  according  to  the  circumstances  of  young 
H.  vil.  s.  II.  pgQp]^^     j^i^Q  si^Qjg  principle  of  the  Court  appears  in  the  rules  which 

it  adopts  in  giving  maintenance  to  infants^  and  the  amount  of  it    In 
Jervoise  v.  SUk  {k\  and  JSx  parte  Petre  (/),  the  expectations  of  the 
children  who  had  large  fortunes,  induced  the  Court  to  give  a  large 
amount  of  maintenance ;  and  in  Buckworth  v.  Buckworth  {m)^  it  was 
laid  down  as  a  principle  of  the  Court,  that  maintenance  will  be 
allowed  even  to  parents,  in  all  those  cases  where  they  are  not  in  such 
circumstances  as  to  be  able  to  give  the  child  such  an  education  as  is 
suitable  to  the  fortune  he  expects. 
In  a  mond  and     HI.  The  Court  will  take  care  that  infants  shall  be  brought  up  in 
oerf**"*  ™*""  *  moral  and  religious  manner.     We  have  already  seen  that  such  is 
the  duty  which  the  Court  imposes  upon  guardians  (n),  and  we  shall 
find  this  proved  in  a  still  more  striking  manner,  in  considering  the 
control  which  the  Court  exercises  over  guardians  (o).     *^  Looking  to 
a  moral  and  religious  education,'*  says  Lord  Eldon  (p),  **  as  the  foun- 
dation of  all  that  is  valuable  here,  or  to  be  hoped  for  hereafter,  I 
cannot  put  pecuniary  considerations  in  the  balance,  with  the  impe- 
rious duty  of  taking  care,  that  the  children  shall  have  a  moral  and 
religious  education.'*    And  in   CampbeU  v.  Mackay  (g),   the  Lord 
Chancellor  gave  it  as  one  reason  for  not  permitting  infants  to  go 
permanently  abroad,  that  they  could  not  enjoy  proper  opportunities 
of  attending  the  church  to  which  they  belonged. 
Peculiar  re-  With  regard  to  the  peguliar  religious  faith  in  which  the  Court  will 

igious  views,  gjy^j^^  jjg  wards,  we  have  already  considered  this  point,  under  the 
head  of  the  religious  faith  of  the  guardian  himself  (r),  and  of  the  opi- 
nions in  which  it  may  be  his  duty  to  educate  the  infant  («).  It  will, 
therefore,  be  sufficient  here  to  state  the  general  result  of  the  cases 
we  have  there  considered. 

That  there  are  no  religious  principles,  (other  than  such  as  being 
atheistic  and  immoral  are  dangerous  to  society,)  in  which  the  Court 
considers  to  be  unlawful  for  its  wards  or  infants  in  general  to  be 
brought  up. 

That  in  choosing  what  particular  religious  tenets  shall  be  incul- 
cated, peculiar  regard  is  paid  to  the  wishes  and  professed  faith  of  the 
&ther,  whether  dead  or  alive,  to  the  choice  of  the  infants  themselves, 
if  arrived  at  years  of  discretion,  and  in  the  next  place,  to  that  of  theii 
family  and  relations.  But,  that  there  are  cases  in  which  even  th^ 
wishes  of  the  father  and  the  family  will  he  overruled  when  contrarj 

to  the  happiness  of  the  children,  as  when  the  father  or  the  relation^ 

I 

{k)  Cooper,  63.  (p)  «  »««•  ^^  SheUcy  ©.  Wcttbrookd 

r/WVe8.403.  Jac.  266.  ^ 


(/)  7  Vea.  403. 
»  1  Cox.  81. 
»  P.  116.  (r)  P.  47. 


(m)  \  Cox.  81.  (9)  2  My.  &  Cr.  33. 

(r)  •*    '" 


(n)  P.  116.  (r)  P.  47. 

(o)  PofX.  Book  II.  Ch.  I.  S.  n.  (0  P.  116. 
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~ — ;— : — ■  since  the  evidence  is  offered  not  to  vary  or  explain  the  will,  but  to 
ascertain  an  independent  faCL  In  Letkem  v.  Hall  [z),  the  wishes  of 
the  friends  and  family  of  the  infant,  that  he  should  be  educated  at 
Dublin,  was  a  principal  reason  for  the  Court  permitting  it  contrary 
to  its  usual  rule.  In  all  the  cases  in  which  the  Court  has  controlled 
parents  or  guardians  in  the  education  of  the  children,  we  shall  find  > 
deference  to  their  wishes  respecUng  it  paid,  whenever  not  to  the 
injury  of  the  infants.  And  in  Campbell  t.  Mackay  (a),  where,  on  a 
dispute  among  the  testamentary  guardians,  whether  or  no  die  infants 
were  to  be  educated  abroad,  the  Lord  Chancellor  required  their 
return  to  England,  saying,  that  the  most  anxious  wishes  were 
expressed  by  their  father  that  they  should  be  settled  in  this  country, 
and  receive  a  purely  English  education ;  and  that  the  son  should 
pursue  that  profession  in  which  the  father  bad  himself  gained  consi- 
derable emolument  and  the  highest  honours.  "  It  was  needless,"  he 
said,  "  to  observe,  that  the  law  which  permits  the  father  to  appoint 
the  guardians  of  his  children,  will  pay  the  highest  respect  to  the 
expression  of  his  wishes  as  to  the  mode  of  their  education."  In  the 
same  case,  the  mother  being  one  of  the  guardians,  be  declared  that 
"  the  Court  will  be  desirous,  as  far  as  possible,  to  consult  the  feelings 
and  wishes  of  the  mother,  but  that  desire  will  not  induce  it  in  any 
particular  to  depart  from  the  course  which  it  may  think  most  con- 
ducive to  the  interests  of  the  wards."  The  same  principle  was,  as 
we  have  seen,  extended  in  Coition  v.  MorrU  (6),  to  those  who  have 
placed  themselves  in  locoparentU  to  the  children.  The  Court  also 
always  pays  great  deference  to  the  wishes  of  the  father,  distinctly 
expressed  as  to  the  religious  faith  in  which  the  child  should  be 
educated  (c).  In  that  case  he  had  appointed  as  guardian  a  Romanist 
priest,  and  it  was  held  a  sufficient  reason  why  the  infant  should  be  edu- 
cated in  that  persuasion.  In  the  same  case,  it  appeared  that  the  father 
had  expressed  a  wish,  in  a  deed  of  separation,  that  the  female  infimt 
should  continue  with  her  mother  till  ten  years  of  age,  and  as  she  was 
in  delicate  health  it  was  so  permitted,  although  the  testamentary 
guardian  petitioned  for  the  custody. 

It  has  already  been  remarked,  that  the  inclination  of  the  infant,  as 
to  the  mode  of  his  education,  is  little  regarded  by  the  Court  (iJ), 
except,  indeed,  with  regard  to  the  persona  who  may  be  appointed  to 
have  the  care  of  him,  in  case  he  have  a  strong  dislike  or  liking  to 
any  of  them :  and  except  when  arrived  at  years  of  discretion,  as  to 
the  religious  faith  which  he  may  have  deliberately  adhered  to. 
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CHAPTER  VIII. 

Of  the  Control  which  the  Court  exerciser  over  the  persont  of  Infant$ 

in  respect  of  their  Marriage. 

The  jurisdiction  which  the  Court  exercises  over  infants  in  respect 

Ch.VIH.s.i.  of  their  marriage,  is  principally  protective^  and  will  therefore,  under 

Control  of  the  ^^^^  head,  be  considered  more  at  large.     However,  it  is  also  partly 

Court  over       controlling  ^  and  in  that  light  we  have  now  to  treat  of  it. 

their  marriage.      In  Fonblanque's  Treatise  on  Equity  (a),  it  is  said,  that  the  Court 

cannot  restrain  the  infant  from  marriage  (sd  annos  nubiks.     It  is, 

however,  submitted  that  this  dictum  applies  to  a  general  inhibition 

from  marriage  only,  and  not  to  that  control  which  the  Court  is  in 

the  habit  of  exercising  for  the  ultimate  benefit  and  advantage  of  the 

infant,  over  his  marriage,  without  regarding  hi»  own  momentary 

wishes,  which  are  not  in  such  a  case  taken  into  account,  since,  whilst 

a  minor,  he  is  in  that  respect  held  incapable  of  judging  for  himselL 


SECTION  I. 


Before  mar- 
riage. 


Mode  of 
exercising  the 
control. 


Of  the  Control  exercised  by  the  Court  over  Infants   as  to  their 

Marriage  before  it  be  actually  contracted. 

As  to  the  control  which  the  Court  thus  exercises  before  actual  mar- 
riage, we  have  seen  that  the  Court,  in  the  first  place,  will,  in  support 
of  the  statute  law  (6),  require  the  infant  to  obtain  the  consent 
of  his  guardian  to  his  marriage,  before  it  will  permit  the  solem- 
nization, except  in  the  single  case,  where  there  is  no  person 
authorized  to  give  such  consent,  and  enforce  the  necessity  of  that 
consent,  either  on  petition  of  the  guardian  or  other  interested  person, 
or  by  suit  by  injunction,  or  forcible  means,  if  necessary,  and 
punish  those  who  may  marry  without  it,  on  like  petition,  suit,  or 
motion,  even  if  the  infant  be  himself,  or  herself,  a  willing  and  con- 
triving party  (c).     If  the  infant  be  a  ward  of  Court,  or  any  order  or 

(ci)  Vol.  2,  241,  citing  Foster©.  Denny,  (e)   See  inter  alia,  2  Inst   90,  439; 

2  Caa.  Ch.  237  3  Co.  38 ;  2  P.  Wms.  108, 115  :  3  P.  Wms. 

(h)  4G.  IV.  0.76.?.  16;  6&7W.IV.  116;  Ca.  temp.  Talb.  67 ;  1  P.  Wms.  710; 

c.  85;  6  Anne.  c.   16,  1.  S.  ;   9  G.  III.  2  P.  Wms.  112 ;  3  Atk.   304;  3  Ves.  94; 

p.  1 1, 1.  S. ;   10  G.  IV.  c.  34.  4  Ves.  386 ;  8  Ves.  74 ;  1  V.  6t  B,  292. 
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Pt.  I — Be.  I.  ingly,  and  that  whoever  had  power  over  him  as  a  guardian,  should  not 
~ '-^  permit  him  to  marry  her  without  leave,  and  directed  that  all  letters  im- 
porting a  marriage,  not  biUeU-doux^  should  be  produced,  which  was 
said  to  be  the  first  instance  of  such  an  order.  The  Court  will  also,  in 
such  cases,  as  will  be  more  fully  seen  hereafter,  restrain  the  infimt,  if 
necessary,  from  all  communication,  personal  or  otherwise,  with  the 
person  whom  he  or  she  may  wish  to  marry,  or  any  confederate. 
Instances  of  such  orders  may  be  found  in  Roach  v.  Garvan  (A),  where 
it  was  supposed  that  the  female  infant  was  about  to  marry  some 
person,  and  that  the  mother,  being  guardian,  connived;   she  was 
removed  from  her  and  put  under  the  care  of  another  person,  and  the 
Court  restricted  her  from  receiving  any  letters  or  message  from  par- 
ticular persons  named  in  the  order,  and  that  she  should  not  marry 
without  leave  of  the  Court ;  and  a  similar  order,  in  all  respects,  was 
made  by  Lord  Thurlow  in  Shipbrooh  Y.JSinchinbrook  (l),  and  Hodgson 
V.  Watson  there  cited.     In  Beard  v.  Travers  (f»),  the  order  was,  that 
the  in&nt  should  not  be  permitted  to  have  access  to  certain  persons 
named,  nor  write  any  letters  to  them.  So  where  in&nt  wards  are  upon 
a  treaty  of  marriage,  and  the  infants  and  all  parties  consent,  yet,  if  a 
proper  settlement  be  not  made,  the  Court  will  not  give  the  infant  leave 
to  marry  (n).    And  Lord  Eldon  assenting  to  this  doctrine,  said,  that 
"  if  during  your  infancy,  you  are  about  to  enter  into  a  contract  which 
will  be  injurious  to  you,  although  it  may  be  otherwise  lawful  for  you  to 
enter  into  it,  the  Court  will  restrain  you.**    And  in  the  case  of  Gordon 
V.  Irwin  (o),  where  the  guardians  and  infant  consented,  yet  as  a  proper 
settlement  could  not  be  made,  the  Court  refused  to  allow  the  marriage. 


SECTION  IL 

Of  the  Control  of  the  Court  over  Infants  after  their  actual 

Marriage. 

After  legal  When  the  parties  are  actually  married  in  a  legal  and  formal 

mtmage.  manner,  although  without  consent  of  the  Court  or  the  guardians,  the 
Court  respects  the  rights  and  privileges  of  the  husband  or  wife,  and 
will  not  interdict  them  from  correspondence  or  cohabitation  one  with 
the  other  any  further  than  may  be  necessary  to  punish  the  contempt 
and  secure  the  property  of  the  ward;  but  we  shall  hereafter  see  it 
will  so  punish  the  contemptuous  person,  and  the  contrivers  of  the 
marriage,  according  to  the  degree  of  crime  they  have  been  gtulty  of, 
and  will  take  care  that  a  proper  settlement  shall  be  made  of  the 

{k)  Dick.  88 ;  1  Vee.  157.  (n)  Per  Cur.  3  Atk.  305  ;  coofinned  by 

(/)  2  Dick.  548.  Lord  Eldon,  2  RuiB.  28. 

(m)  1  Ves.  318 ;  Belt's  Supplt.  162.  (o)  4  B.  P.  C.  355. 
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Pt.  I — Be.  I.  male  infant,  a  ward  of  Court,  there  appeared  strong  ground  to  think 
s.*  III.  *  ^e  marriage  invalid :  on  petition,  a  reference  was  ordered  to  inquire 
into  the  fact,  and  report  without  delay,  all  pardes  being  brought  up. 
On  the  report  the  marriage  was  held  invalid ;  a  suit  was  ordered  for 
nullity  of  marriage,  and  all  parties  to  the  transaction  were  enjoined 
from  all  intercourse,  parol  or  by  correspondence,  with  the  infant 
And  similar  orders  were  made  in  Ex  parte  Walker  (y%  where  the 
marriage  was  ultimately  declared  void  by  the  Ecclesiastical  Court, 
and  the  alleged  husband  was  in  the  mean  time  restrained,  under  a 
recognizance  in  S0,000/.,  from  holding  intercourse  with  the  ward. 

Where,  by  will  or  deed,  the  consent  of  trustees  or  guardians  is 
expressly  required  to  the  marriage  of  the  infant  the  Court  recognizes 
the  validity  of  such  condition,  and  enforces  it,  or  the  penalty  attached 
to  the  violation  of  it,  whether  annexed  to  land  or  legacy  («). 


SECTION  IV. 

Of  the  Control  of  the  Court  over  Infants  as  to  their  Marriage,  by 

Statute. 


By  sUtute. 


By  the  23rd  and  following  section  of  the  4  G.  4,  c.  76,  in  case 
of  a  valid  marriage  of  persons,  one  or  both  of  whom  are  infants, 
procured  by  false  oath,  if  by  license :  or  if  by  banns,  knowingly  pro- 
cured between  persons,  one  or  both  of  whom  are  infants,  not  being  a 
widow  or  widower,  without  consent  of  guardians,  or  by  undue  pub- 
lication of  banns,  the  Court  of  Chancery  and  Exchequer  is  empowered 
(being  an   imperative  and  not  a  discretionary  authority)  (0),  by 
information  of  the  Attorney-General,  at  the  relation  of  the  parent 
and  guardian,  to  declare   all   the  interest   forfeited   obtained  by 
force  of  the  marriage,  and  to  direct  that  all  estate   and   interest 
accruing  or  to  accrue  to  the  offending  party,  by  force  of  such 
marriage,  shall  be  secured  for  the  benefit  of  the  innocent  party 
or  of  the  issue,  for  the  purpose  of  preventing  the  oflfender  from 
deriving  any  benefit.     If  both  parties  are  guilty  of  the  offence,  the 
Court  may  settle  and  secure  such  property,  or  any  part  thereof,  im- 
mediately, for  the  benefit  of  the  issue,  subject  to  such  provision  for 
the  offending  parties,  by  way  of  maintenance  or  otherwise,  as  the 
Court  shall  think  reasonable  under  the  circumstances,  regard  being 
had  to  the  benefit  of  the  issue  of  the  marriage  during  the  lives  of  the 
parents,  and  of  their  issue  by  any  future  marriage,  or  of  the  parties 


(y)  LI.  &  G.  299.  Hodgens  0.  Hodgeot, 
4  CI.  &  Fin.  329. 

(s)  Fry  o.  Porter,  I  MacL  300.  Scott 
V.  Tyler.  2  B.  C.  C.  431,  and  the  cases 
there  cited  ;  Amb.  256, 9 ;  Com.  Rep.  748 ; 


2Vem.  372;  1B.C.C.303;  3Atk.  303; 
3  Ves.  89 ;  and  see  all  the  cases  there  cited, 
(a)  Attorney-General  v,  Mnllav.  4  Russ. 
330. 
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tbemaelves,  in  case  either  shall  survive  the  other ;  and  all  agreements  Ft.  I ^Bx.  I. 

and  Betdements  by  either  of  the  parties^  contrary  to  or  inconsistent    ^  §*  ^^' 
therewith,  are  to  be  void. 

By  section  25,  the  information  must  be  filed  within  a  year  after 
the  marriage,  and  prosecuted  with  due  diligence;  in  case  of  absconding 
or  continuing  out  of  the  jurisdiction,  service  out  of  England,  or  notice 
b  the  London  Gazette  to  be  sufficient ;  in  de&ult  of  appearance,  the 
Court  may  take  the  information  as  confessed,  and  proceed  to  decree : 
if  the  relation  die,  the  Court  may  appoint  a  new  one. 

This  statute  does  not  extend  to  th^  i^ntish  Colonies,  or  to  Scot- 
land, or  Ireland.     In  the  latter  kingdom  the  consent  of  the  parents 
was  not,  by  the  common  law,  necessary  to  render  the  marriage  valid. 
The  Irish  statutes  (Jb)  enact,  that  all  marriages  and  matrimonial  con- 
tracts, where  either  of  the  parties  is  under  the  age  of  twenty-one 
years,  had,  without  the  consent  of  the  father  (if  living),  in  writing 
under  his  hand,  first  had,  or  if  dead,  of  the  guardian,  obtained  in  the 
same  manner,  or  of  the  Lord  Chancellor,  in  case  no  guardian  be 
appointed,  shall  be  void  to  all  intents,  and  shall  not  be  deemed  as 
marriages  or  contracts  by  any  Spiritual  Court,  if  either  of  the  parties, 
or  fiuher  or  mother  of  the  person  so  marrying  under  age,  be  entitled 
to  any  real  estate  of  100^  per  annum,  or  SOOO/.  personal  property, 
or  either  of  the  parties  be  entitled  to  500/.  personal  property ;  and 
by  a  later  statute  (c),  where  any  unmarried  girl  shall  have  any 
interest  in  any  real  or  personal  estate,  or  be  an  heiress  presumptive  or 
next  of  kin  to  any  one  having  such  interest,  if  any  person  shall 
fraudulently  allure,  take,  or  convey  away,  or  cause  to  be  allured,  &c, 
sQcb  girl  out  of  the  possession  and  against  the  will  of  her  father  or 
mother,  or  of  any  other  person,  having  the  lawful  care  or  charge,  and 
shall  contract  matrimony  with  her,  besides  certain  penalties,  the 
abdueer  is  declared  guilty  of  a  misdemeanor,  and  on  conviction  is 
declared  incapable  of  taking  any  estate  or  interest  legal  or  equitable, 
in  her  property,  and  such  property  is  to  be  vested  in  such  trustees 
as  the  Lord  Chancellor,  &c  may  appoint,  for  the  sole  and  separate 
use  of  such  girl. 


6 Annexe.  16;  9G. 2,e.  11. 

10  G.  IV.  c.  36  ;  in  re-enctment  of  6  Anne,  c  IS,  I.  S. 
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OF  THE  PROTECTIVE  JURISDICTION  OF  THE  COURTS  OF 
CHANCERY  IN  REGARD  TO  THE  PERSONS  OF  INFANTS. 


CHAPTER  I. 

Of  the  Protective  Jurisdiction  of  the  Court  in  regard  of  the  care 

and  custody  of  Infants. 


Pt.L— Bi.n. 
Ch.  L  8 1. 

Of  the  general 
natore  of  the 
protective  con- 
trol of  the 
Court  over 
those  who  have 
the  care  of 
infants. 

General  re- 
marks. 


SECTION  I. 

Of  the  General  Nature  of  the  Control  which  the  Court  exercises 
over  those  Persons  who  have  the  Care  and  Custody  of  Infants, 

I.  We  have  already  had  occasion  to  see  that  the  Courts  of  Chancery, 
as  well  as  the  Courts  of  Law,  look  upon  the  guardian  as  the  person 
who,  under  ordinary  circumstances,  is  entitled,  to  the  exclusion  of 
every  other  individual,  to  the  possession  of  the  person  of  the  infant, 
and  the  superintendance  of  his  bringing  up  and  education,  and  that 
equity  will  enforce  this  right  of  the  guardian,  on  his  complaint, 
against  all  the  world,  and  even  against  the  infant  himself,  if  he  dis- 
pute it  (a).  But,  as  we  have  also  already  found,  equity  requires  also, 
that  the  guardian  de  jure  or  de  facto,  and  in  general  sdl  persons 
who  have  the  care  of  infants  and  the  direction  of  their  education, 
shall  fulfil  those  duties  which  the  office  casts  upon  them,  in  a  proper 
manner,  for  their  benefit.  And,  as  we  have  now  to  consider,  the 
Court  of  Chancery,  for  this  purpose,  exercises  a  controlling  power 
over  all  kinds  of  guardians  of  the  most  absolute  description,  will 
compel  the  performance  of  their  duties,  will  supersede  Uiem  from 
their  office,  and  take  away  the  infants  firom  their  care  and  custody, 
if  they  neglect  these  duties  or  act  injuriously  to  their  wards,  and 
appoint  others  in  their  stead ;  or  if  they  be  permitted  to  remain,  will 


(a)  AnU,  Ch.  V.  p.  106. 
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Ft.  T— Bi.  n.  liberty  to  abuse  it    "  Why,"  said  he, ''  is  the  parent  intrusted  with 
^^'  ^'  ^  ^'   the  care  of  his  child  ?  because  it  is  generally  supposed  he  will  best 
execute  the  trust  reposed  in  hinii  for  that  it  was  a  trusty  of  all  others, 
the  most  sacred  was  not  to  be  doubted.    If  a  guardian  was  appointed 
under  the  statute  it  had  not  been  disputed  it  was  a  trust     It  is  a 
delegated  trust,  a  trust  which  the  law  has  enabled  the  father,  when 
he  dies,  to  give  to  others  for  the  benefit  of  his  children;  but  if  the 
fiither  abuses  that  trust ;  if  he  appoint  improper  persons  to  be  guar- 
diadiB,  is  it  doubted  a  Court  of  Justice  can  interfere  and  prevent  a 
misapplication  of  the  power?    If,  on  the  contrary,  the  father  meant 
well  to  execute  the  trust,  but  has  been  deceived,  and  has  appointed 
for  the  purpose,  a  person  improper  to  be  trusted  with  the  care  of  the 
children,  is  it  to  be  questioned,  that  some  Court,  or  the  Court  which 
made  the  order,  has  a  right  to  interfere  to  control  the  conduct  of  the 
person  so  delegated  by  the  will  ?** 
Is  aniTeraal         III.  From  these  authorities  it  appears,  that  the  authority  of  the 
tiowS?.™*"     Court  over  every  species  of  guardian  is  absolute  and  unquestionable. 
In  Foiter  v.  Dennif  (s),  the  Lord  Chancellor  held,  he  had  a  superin- 
tendency  over  all  cases  of  guardianship,  even  at  common  law,  and 
might  force  the  guardian  to  give  security  for  right  behaviour.    So 
Chief  Justice  North,  in  C.  B.  said  (ife),  he  knew,  that  if  guardian 
in  socage  were  not  of  sufficiency,  Chancery  would  oblige  him  to 
give  security  (/)•    And  if  he  be  suspected  to  be  insufficient,  the 
Court  vrill  oblige  him  to  account  annually  (m).     Lord  Hardwicke, 
in  iloocA  v«  &arran  (fi),  says,  ''the  Court  has  often  made  orders 
upon  guardians  without  discharging  them,  and  if  he  behave  not  to 
the  satisfaction  of  the  Court,  orders  are  firequently  made  upon  him, 
regulating  his  conduct,  as  in  the  case  of  Noel  v.  Samenett  and  that 
of  Knettef^t  by  me."    So  in  Lyon  v..Blenk%n  (o).  Lord  Eldon,  said, 
*'  it  is  not  necessary  to  enter  into  the  case  of  what  was  settled  in  the 
case  of  young  Mr.  Powell  (p),  and  the  young  lady  whom  Mr. 
Selwyn  provided  for  (j);  it  is  certain  the  Court  will  interfere  against 
the  acts  of  a  guardian,  if  acting  in  a  manner  inconsistent  with  his 
duty,  and  it  is  equally  clear,  the  Court  will  control  a  parent,  if  acting 
in  a  manner  he  should  not**    So  he  again  states,  in  WeUesley  v. 
Beaufort  (r),  that  in  the  case  of  PoweU  v.  Cleaver y  in  which  he  was 
counsel.  Lord  Thurlow  would  not  suflfer  them  to  argue  the  question 
of  jurisdiction,  and  said,  he  would  take  care  the  children  were  pro- 
perly educated.     With  r^ard  to  the  strongest  and  most  remarkable 
instance  of  the  interference  of  the  Court,  Lord  Eldon,  in  De  Man- 
neviUe  De  Manneville  («),  stated  Lord  Thurlow's  opinion,  in  Powell 

(i)  2  Cm.  Ch.  237.  (o)  1  Jac.  258. 

Ik)  2  Mod.  177.  (p)  2  B.  C.  C.  499. 

(/)  Com.  Dig.  Ch.  30,  3.  (q)  Jac.  258,  n. 

(m)  Hanbury  «.  Walker.  3  Rep.  Ch.  59.  (r)  2  Rom.  22. 

(tt)  1  Vee.  160.  (i)  10  Vet.  64. 


if 
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Pt.  l_Bi.ll.justice9  and  that  he  ought  rather  to  prevent  the  mischief  and  mis- 
^"•^•^'^'    behaviour  of  guardians  than  punish  it  when  done;  that  if  any  wrong 
steps  had  been  taken,  which  might  not  deserve  punishment,  yet  if 
they  were  such  as  induced  the  least  suspicion  of  the  infants  being 
likely  to  sufier  by  the  conduct  of  the  guardians,  as  there  was  in  that 
case,  or  if  the  guardians  chose  to  make  use  of  methods  which  might 
turn  to  the  prejudice  of  the  infant,  the  Court  would  interpose  and  order 
the  contrary ;  and  this  was  grounded  on  the  general  jurisdiction  which 
it  had  over  all  trusts.     This  doctrine  was  quoted,  with  approbation, 
by  Lord  Eldon,  in  Wellesley  v.  Beaufort  (c) ;  and  he  also  said,  that 
it  had  always  been  the  principle  of  the  Court  not  to  risk  the  in- 
curring of  damage  to  children,  which  it  cannot  repair,  but  rather  to 
prevent  the  damage  being  done.     So,  according  to  the  Lords  Com- 
missioners (d),  if  there  be  only  an  apprehension  that  the  in&nt  will 
be  married  unequally,  either  by  the  guardian  or  his  neglect,  the 
Court  will  interpose  to  prevent  such  danger,  as,  they  said,  had  been 
done  by  Harcourt,  Chancellor,  in  Lady  Annesley\  and  by  Lord 
Macclesfield  in  Vernon  s  case.      In  Creuze  v.  Hunter  (e),  the  chief 
ground  which  was  made  to  induce  the  Court  to  prevent  the  father 
from  having  possession  of  the  infant  was,  that  he  threatened,  and 
intended  to  carry  him  abroad.     So  in  De  Manneville  v.  De  Manne- 
ville{f)i  Lord  Eldon  stated,  as  the  reason  of  his  determination  tore- 
strain  the  father  from  removing  his  child,  "  that  looking  at  the  father's 
situation,  and  taking  his  own  representation,  as  to  his  inclination  with 
regard  to  his  child,  there  was,  upon  the  affidavits,  a  fair  suspicion  of 
real  danger  that  the  child  might  be  removed  out  of  this  country; 
and  according  to  Lord  Macclesfield's  opinion  in  the  Shaftesbury  case, 
the  Court  must  act  upon  that  suspicion."    A  similar  principle  pre« 
vailed  in  Roach  v.  Garvan  (g\  and  other  similar  cases,  where  un- 
equal marriages  were  intended.     And  the  same  cautious  providence 
appears  from  the  recognizances  which  used  always,  and  now  ar< 
sometimes  required  of  guardians,  that   the  ward  shall  not  marrj 
without  leave  of  the  Court,  and  the  other  recognizances  for  genera 
good  behaviour,  which  are  required  of  them. 

V.  By  6  Anne,  c.  18,  s.  1,  any  person  having  any  claim  to  land 
in  remainder,  reversion,  or  expectancy,  after  the  death  of  any  minor 
on  affidavit,  stating,  that  he  has  cause  to  believe  that  such  person  i 
dead,  may  once  a-year,  on  motion,  obtain  an  order  from  the  Lon 
Chancellor  upon  the  guardian,  trustee,  or  other  person  suspected  c 
concealing  such  death,  to  produce,  in  the  Court  of  Chancery  or  befor 
commissioners,  the  person  supposed  to  be  dead ;  on  neglect  of  sue 
production,  which  is  to  be  returned  by  the  commissioners  to  the  Pett 


6v  statute. 


(c)  2Ru8s.  18.22. 

(rf)  2  P.  Wm8.  1 12. 

{e)  2  Cox,  242 ;  2  B.  C.  C.  500,  n.  ; 


1  .fac.  250,  n. 
(/•)  10  Yes.  58. 
(g)  I  Vcs.  sen.  167  ;  Dick.  88. 
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Bag  Office,  the  party  shall  foe  taken  to  be  dead,  and  the  daimant  may  Pt.i.—Bk.  Ii. 
enter  oa  the  lands.     By  section  2,  on  affidavit  that  such  minor  is  -  "'  ' 
beyond  seas,  the  claimant  may  send  over  persons  to  view  the  minor. 
By  section  8,  if  it  afterwards  appear  that  such  minor  was  alive  at  the 
time  of  the  order,  he  or  his  heirs,  executors  or  administrators,  and 
assigns,  may  re-enter,  and  sue  for  the  rents  and  profits.    By  section  4, 
if  any  guardian  or  trustee  makes  it  appear,  to  the  satisfaction  of  the 
CoDrt,  that  they  cannot  procure  the  production  of  the  infant  cestui 
jve  me,  but  that  he  is  still  living,  they  may  still  continue  in  posses- 
sion and  receipt  as  before.     The  application,  under  the  act,  is  entirely 
ex  parte,  and  the  costs  of  obtaining  the  order,  of  course,  fall  on  the 
applicant  (A).     The  parties  entitled  upon  the  death  of  cestui  que  vicf 
subject  to  an  intermediate  contingent  remainder,  may  have  the  benefit 
of  the  act  (s). 

If  a  guardian,  having  an  infant  in  his  custody,  conceals,  and  will 
Dot  produce  him,  but  sets  up  a  title  to  himself,  and  the  plaintiflT 
suggests,  by  his  bill,  that  the  infant  has  a  right  to  controvert  that 
title:  "  In  such  a  case,  and  so  charged,"  says  Lord  Hardwicke,  **  I 
will  not  say  but  such  a  bill,  s'.  e.  of  interpleader,  might  be  brought  to 
compel  the  guardian  to  produce  him**  {k). 

SECTION  IL 

Of  the  particular  kind  of  Control  which  the  Court  exercises  over 
Guardians  and  others  who  have  the  Custody  and  Care  of  Infants. 

I.  As  to  the  actual  removal  of  guardians  from  their  office  it  is  Kind  of  con- 
said,  in  FUzherbert  (I),  "  that  the  infant  shall  have  a  writ  in  Chan-  ^^ ' 
oery  for  to  remove  the  guardian,  directed  unto  the  justices,  and  to  moval. 
receive  another,  &c. ;  and  the  Court  may,  at  their  discretion,  remove 
the  guardian,  and  appoint  another  :**  but  this  is  subject  to  limitation, 
ind  there  do  not  appear  to  be  any  cases  in  the  books  where  the 
Court  has,  of  its  awn  authority ,  totidem  verbis,  and  absolutely,  dis- 
charged a  guardian  from  his  office,  except,  indeed,  so  far  only  as  he 
has  been  appointed  by  the  Court  only,  and  derives  his  authority  from 
no  other  soorce,  where,  of  course,  as  the  creature  and  servant  of 
the  Court,  he  is  entirely  subservient  to  it  (m) :  and  in  the  case  of 
guardians  ad  litem,  to  be  afterwards  considered :  and  those  in  which 
a  testamentary  guardian,  before  acting,  declines  his  office  and  re- 
nounces, when  it  is  his  act,  and  that  of  the  Court  merely  confirma- 
tory :  and  those  of  treason,  attainder,  felony,  and  idiocy,  which  seem 
to  be  common  law  disqualifications. 

(h)  Re  Isaac.  4  M.  &  C.  U.  (k)  Metcalf  v.  Heivey,  1  Yes.  seo.  249- 

ii)  Ex  parte  Grant,  6  Ves.  512;  and  (/)  27  L. 

«e  Ex  pane  Wballey,  4  Ru».  561,  as  to  (m)  Roach  v.  Garvan,  1  Ves.  ^n.  157. 
Ut  form  of  the  order. 

M  2 
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Pt.  I — Bx.ll.      Oil  the  contrary,  it  would  appear  that  the  Court  has  not  the  power 

— ^^ '—  in  such  manner,  absolutely,  and  without  leaving  any  locus  penitentuBi 

to  cashier  any  guardian,  having  title  either  by  statute  or  common  law, 
so  as  to  render  the  case  as  if  no  guardian  had  ever  been  appointed, 
or  existed  at  all.     In  Foster  v.  Denny  (n),  it  was  held,  by  the  Lord 
Chancellor,  that  though,  where  there  is  a  guardianship  by  common 
law,  the  Court  might  intermeddle  and  order,  yet  in  that  case,  the 
guardian  being  by  act  of  Parliament,  she  could  not  be  removed, 
although  in  that,  and  all  other  cases,  they  should  give  security.     In 
another  place  (o)  it  is  stated,  that  in  the  Duke  of  Beaufort^s  case, 
whose  father  had  appointed  the  Duke  of  Ormond  guardian,  he  being 
attainted  of  high  treason,  and  so  made  incapable,   another  was 
appointed  by  act  of  Parliament,  it  not  being  to  be  done  by  any  other 
power.     In  Ex  parte  Mount/art  {p\  Lord  Eldon  said,  it  was  not 
possible  to  appoint  a  guardian  during  the  £Either*s  life.     In  the  report 
of  Whi^ld  V.  Hales  (g),  it  is  said  a  guardian  was  appointed  during 
the  life  of  the  father,  but  it  is  apprehended  a  person  to  act  as  guar- 
dian only  can  be  intended ;  and  so  in  other  cases  where  the  parent 
or  testamentary  guardian  being  living,  a  similar  expression  is  used. 
In  Ingham  v.  Bickerdike  (r)  the  Court  said,  it  could  not  remove  testa- 
mentary guardians,  and  appoint  others;  and  Lord  Manners  absolutely 
refused  to  remove  a  testamentary  guardian,  who  resided  out  of  the 
jurisdiction,  (a  reason,  however,  as  we  shall  hereafter  see,  for  taking 
the  children  from  his  care,)  saying,  there  was  no  precedent  for  it 
In  Barry  v.  Barry  {s)  he  completely  recognized  the  doctrine  here 
contended  for,  as  to  the  father :   *'  While  he  lives,  the  Court,  unless 
under  very  peculiar  circumstances,  cannot  appoint  another  person, 
who,  if  it  become  necessary  to  appoint  him,  is  not,  I  conceive,  the 
guardian,  but  rather  a  curator,  to  take  care  of  the  children,  to  protect 
them  against  some  prejudice  in  the  lifetime  of  the  ^ther."     And  in 
Roach  V  Garvan  {t\  where  was  an  application  to  remove  a  mother, 
who  was  also  Court-guardian,  for  attempting  to  marry  the  infant  to 
disadvantage.  Lord  HardWicke  refused  to  discharge  her,  saying,  she 
was  guardian  both  by  nature  and  nurture,  but  made  an  order  con- 
trolling her  in  the  education  and  giving  the  custody  to  another* 

A  late  learned  author  {u)  lays  down,  that  the  Court  cannot  remove 
a  testamentary  guardian  appointed  according  to  the  statute,  or  con- 
sider his  conduct  a  contempt,  unless  the  infant  he  a  ward  of  Court  / 
thus  implying,  that  if  he  be  so,  such  removal  may  take  place.  And 
in  the  same  book  {x)  it  is  said,  a  testamentary  guardian  may  be 


( n)  2  Cat.  Ch.  237.     This  case  is  mis.  (9)  12  Ves.  492. 

reported  in  1  £q.  Cas.  Ab.  261,  as  if  the  (r)  6  Mad.  272. 

ChanceUor  had  said  that  a  common  law  (4)  I  Moll.  210 ;  and  tee  Re  England, 

guardian  could  be  removed,  to  support  which  1  R.  &  M.  499. 

several  cases  are  cited,  none  of  which  will'  (t)  1  Ves.  160. 

be  found  to  support  the  assertion.  ( i^)  2  Fonbl.  £q.  232,  n.,  and  237. 

(o)  2  £q.  Cas.  Ab.  487.  \x)  249,  n.,  citing  the  case  of  LKidy  Add 

(p)  15  Ves.  446.  Bridges,  Hil.  T.  1791. 


166  PROTECTIVE   CONTROL   OVER   THOSE 

Pt.  I— -Bii  II.  exercise  of  the  authorities  and  duties  annexed  to  the  office  in  ques- 
Ch.  1.  s.  II. 


for  immorality 
or  bad  cha- 
racter. 


-  tion,  for  various  reasons,  which  we  have  now  to  consider ;  and  it  is 
clear,  that  the  same  reasons  which  will  thus  operate  to  induce  the 
Court  to  interfere,  against  those  who  have  a  legal  right  to  the  care 
and  custody  of  infants,  will  have  a  still  more  prevailing  weight  against 
those  who  can  shew  no  such  title. 

]  •  Thus  the  Court  has  taken  the  custody  and  care   6{  the  infant 
from  the   guardian,  on  the  score  of  his  immorality  and  bad  cha- 
racter.    In  the  case  of  Beaufort  v.  Berty  (c),  it  was  admitted  on  all 
hands,  that  in  case  the  testamentary  guardians  should  misbehave, 
the  Court  would  interfere,  upon   a  presumption,  that  the  testator 
himself  would  not  have  intrusted  the  guardians  with  the  power  had 
he  foreseen  they  would  have  abused  it ;  and  Lord  Macclesfield  said, 
the  Court  had  interposed  even  in  the  case  of  a  father,  insolvent  and 
of  ill  character,  and  had  appointed  a  receiver,  as  was  done  in  the 
case  of  Kiffin  v.  Kiffln.     Where  a  father  was  an  outlaw  and  resided 
abroad,  and  his  property  was  much  entangled,  and  the  affidavits 
disclosed  gross  depravity  in  both  parents,  it  was  ordered,  on  the 
petition  of  the  friends  of  the  infants,  who  were  wards  of  Court,  that 
the  infants  should  be  placed  under  the  care  of  Lord   H.  (/)   and 
Mr.  A.,  whom  both  parties  agreed  to  be  proper  persons,  they  under- 
taking to  take  upon  themselves  the  care  and  education  of  the  infant, 
who  was  entitled  to  considerable  property ;  and  that  the  father  be 
restrained  from  removing  the  infant  from  the  school  in  which  he  was 
then  placed,  or  carrying  him  abroad  out  of  the  jurisdiction  (/).     In 
the  same  case,  the  jurisdiction  of  the  Court  being  questioned  by 
Mr.  Hunter's  counsel.  Lord  Thurlow  said  he  knew  there  was  such 
a   notion,  but  he   was  of  opinion  that  the  Court  had   arras  long 
enough  to  reach  such  a  case,  and  prevent  a  parent  prejudicing  the 
health  or  future  prospects  of  the  child,  and  he  would  act  upon  such 
opinion.     If  the  House  of  Lords  thought  differently  they  might  con- 
trol his  judgment,  but  he  certainly  would  not  allow  the  child  to  be 
sacrificed  to  the  views  of  his  father.     In  SheUey  v.  Westbrooke  {g)y 
Lord  Eldon  referring  to  Hunters  case,  followed  it.     A  petition  was 
presented  in  the  name  of  the  infant  plaintiffs,  who  were   wards  of 
Court,  stating  that  the  father  had  deserted  his  wife  and  children,  and 
unlawfully  cohabited  with  another  woman,  and  that  the    wife  had 
returned  to  the  house  of  her  father,  and  had  with  her  father  since 
maintained  the  infants ;  that  the  mother  was  lately  dead ;  that  the 
father  had  avowed  himself  an  atheist,  and  since  his  marriage  had 
published  a  work,  blasphemously  deriding  Christianity  and  denying 
the  existence  of  a  God  ;  and  that  he  threatened  and  intended  to  edu- 
cate his  children  in  these  principles.     I'he  maternal  grandfather  had 


(«)  IP.  \Vm$.  703. 

(/)  2  B.  C.  C.  600,  n.  ,  1,  Cox,  242. 


ig)  Jac.  266,  n. 


^ 
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lately  tranderred  2,000/.  four  per  Cents,  into  the  names  of  trustees,  Pt.I — Bk.ii. 

apon  trust  for  them,  on  attaining  twenty-one  or  mai*rying  with  his  — '—^—^ — '- 

consent.    The  order  made  restrained  the  father  and  his  agents  from  In  such  cases  a 

taking  possession  of  the  persons  of  the  infants,  or  intermeddling  with  ^Jion  wm  Uj** 

them,  till  further  order;  and  a  reference  was  made,  to  inquire  as  settled  and  im- 

to  a  plan  for  their  education  and  maintenance,  and  with  whom,  and  ^^t.  ^ 

under  whose  care  they  should  remain  during  their  minority.     In  the 

later  case  of  Welle^ley  v.  Beaufort  (A),  the  same  question  came 

before  Lord  Eldon.     In  that  case  Mr.  W.,  who,  although  he  had 

obtained  a  vast  property  with  his  wife,  was  greatly  embarrassed  and 

liTedabroady  had  begun  and  continued  an  adulterous  intercourse 

vith  Mrs.  Bligh.     His  wife  had  commenced  proceedings  against 

him  for  a  divorce,  when,  on  his  return  to  England  and  endeavouring 

to  see  her,  she  filed  a  bill  in  Chancery  to  make  her  children  wards  of 

Court,  and  shortly  after  died,  on  her  death-bed  enjoining  their  aunts 

to  continue  them  wards  of  Court,  to  protect  them  from  their  father. 

On  his  suing  out  a  writ  of  habeas  corpus  to  gain  possession  of  the 

children,  a   petition  was  presented,  in  the  names  of  the  children, 

praying  that  he  might  be  ordered  to  desist  from  prosecuting  the  writ 

of  habeas  carpus^  and  from  taking  possession  of  the  persons  of  the 

in&nts;  and  the  Court  being  of  opinion,  that  the  mere  fact  of  his 

residing  abroad,  was  sufficient  to  justify  the  Court  in  refusing  to  him 

the  actual  custody  of  the  infants,  he  desisted  from  his  demand,  and 

presented  a  petition,  submitting  that  he  was  desirous  of  having  a 

proper  plan  and  scheme  for  their  education  settled  by  the  Master,  to 

vhich  he  was  willing  to  conform.     On  the  hearing  of  both  petitions, 

an  order  was  made  accordingly,  that  the  Master  should  consider  and 

approve  of  a  plan  for  the  education  of,  and  a  proper  and  suitable 

establishment  or  establishments  for  the  infants  and  their  residence, 

and  should  approve  of  a  proper  person  or  persons  to  act  as  their 

guardian  or  guardians  until  further  order ;   and  he  was,  in  order 

thereto,  to  inquire  and  state  to  the  Court  what  relations  other  than 

their  father  the  infants  had,  and  the  grounds  of  his  selection ;  and 

that  the  infants  should  not  be  removed  out  of  the  custody  of  the 

persons  (their  aunts)  with  whom  they  then  were,  and  that  their  father 

be  restrained  from  interfering  with  them  in  their  present  situation 

until  further  order.     Before  this  order  could  be  drawn  up  or  acted 

on,  Mr.  W.  came  to  England  and  presented  a  petition,  stating  his 

return,  and  intention  of  permanently  remaining :  and  that  he  had 

purchased,  and  was  then  in  possession  of  and  resident  in  a  suitable 

mansion  for  the  future  residence  of  himself  and  family :   and  he 

claimed,  as  the   fiither  and  natural    guardian   of  the  infants,  the 

imnpajifft^  custody  of  their  persons,  and  the  future  management  and 

(A)2Kttss.l. 
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Pt.  L— Bf .  II.  control  of  their  education  and  maintenance,  and  it  prayed 
Ch.  1.  s.  IJ.  rescinding  of  the  former  order  and  delivery  of  the  infants  to  I 
Numerous  affidavits  were  filed  on  both  sides,  and  during  the  ] 
dency  of  the  petition  Mrs.  B.  returned  to  England,  and  renewed 
intercourse  with  Mr.  W.,  and  her  husband  recovered  a  consider 
sum  in  damages  against  him.  The  Chancellor  required  exph 
tion  as  to  how'  Mr.  W.  stood  with  his  creditors,  and  it  appeare< 
had  made  such  pecuniary  arrangements  as  not  to  be  exposed  to 
necessity  of  again  quitting  this  country.  The  case  made  by 
infants  against  him  was,  that  the  general  tenor  of  his  life  was  k 
and  profligate,  his  unkindness,  insulting  manner,  and  want  of  af 
tion  to  his  wife,  his  bringing  her  and  the  children  in  contact  with 
adulteress,  his  swearing  and  using  obscene  language  in  presence 
his  children,  and  encouragement  of  them  in  immorality.  The  Ch 
cellor  refused  the  prayer  of  Mr.  W.'s  petition,  and  referred  it  to 
Master,  to  inquire  and  report  what  person  or  persons  other  than 
father,  willing  to  undertake  the  same,  the  custody  of  the  infants,  < 
the  care  of  their  maintenance  and  education  should  be  comroitu 
and  it  was  ordered  that  their  said  father,  and  all  other  perse 
should  be  restrained  from  removing,  or  attempting  to  remove 
said  infants,  or  any  of  them,  from  the  care  and  custody  of  their  aui 
without  permission  of  the  Court  and  until  further  order.  In  mak 
this  order,  he  put  it  entirely  on  the  ground  of  the  continued  mc 
unfitness  of  Mr.  W.  for  having  the  care  of  his  children,  from 
adulterous  and  vicious  habits,  and  his  inculcation  of  bad  princip 
on  his  children,  observing,  that  from  the  affidavits  there  was 
objection  on  any  pecuniary  score.  The  father  appealed  t;o  the  Hoi 
of  Lords,  the  question  being  thus  brought  before  the  supreme  1 
bunal  for  the  first  time,  but  the  order  was  affirmed  by  Lfords  Red 
dale  and  Manners,  without  costs,  and  the  point  thus  finally  settled 
In  Re  Cormicks  (k),  where  the  mother  was  dead,  and  the  father  n 
of  irregular  and  vicious  habits,  and  had  married  his  maid-servant, 
reference  was  made,  to  inquire  whether  it  would  be  proper 
appoint  a  guardian  of  their  persons  and  fortunes.  It  seems,  in  1 
case  of  habUual  drunkenness  of  the  patent,  incapacitating  hims 
from  taking  care  of  his  children's  education,  the  Court  will  take  a 
that  the  children  shall  not  be  under  the  control  of  a  person 
debased  himself,  and  so  likely  to  injure  them  (/)• 

2.  We  have  next  to  consider  when  the  Court  will  interfere  wi 
guardians,  and  supersede  their  authority,  on  the  score  of  their  re 
gious  or  irreligious  principles.  We  have  already  somewhat  anti( 
pated  this  head  (//),  in  considering  the  kinds  of  persons  whom  ll 
Court  will  appoint  or  recognize  as  guardians,  the  education  they  a 


For  their  re- 
ligious or  irre- 
ligious prin- 
ciples. 


(i)  2  Bl.  N.  S.  128. 
(/c)  I.  E.  K.  264. 


(/)  Per  Lord  Eldon,  ibid  :  2  Rus:?.  3^ 
(//)  pp.47,  117,  148. 
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Ft.  i_Bk.  il  1756,  Lord  Hardwicke  had  declared,  that  there  was  no  law  to  take  the 
guardianship  from  Papists,  although  the  Court  might  refuse  to  appoint 
them  («)•    And  it  seems  to  be  settled,  that  at  present  the  Court  will 
only  interfere  to  supersede  the  authority  of  the  father  or  guardian 
over  the  care  and  custody  of  his  child  or  ward  on  religious  grounds, 
in  those  instances  where  vicious  and  irreligious  tenets,  and  such  as 
are  inconsistent  with  the  welfare  of  society  and  of  the  child,  are  incul- 
cated by  the  guardian  upon  the  infant,  or  assuredly  will  be  if  he  be 
continued  in  his  custody.     Thus  the  Court  has  interfered  to  prevent 
parents  preaching  irreligious  doctrines  in  the  presence  of  their  &mi- 
lies  {t)f  and  it  was  one  of  the  charges  against  the  father  in  the  case 
that  he  did  so.    In  Shelley  v.  fFestbraoke  («),  the  father  had  avowed 
himself  an  atheist,  and  had  written  and  published  a  work  reflecting 
on  Christianity,  and  blasphemously  deriding  its  truth  and  denying  the 
existence  of  a  God.    Since  the  death  of  his  wife  he  had  demanded 
that  the  children  should  be  delivered  up  to  him,  and  had  declared 
that  he  intended  to  educate  them  as  he  thought  proper.  Lord  Eldon 
refused  to  let  him  have  the  children,  or  the  care  of  their  education, 
on  the  ground  that  he  threatened  to  inculcate  those  principles  on  them 
which  must  necessarily  teach  them  vice  and  immorality,  and  that  he 
thought,  and  must  think  from  his  opinions,  that  it  was  his  duty  so  to 
do.     In  Lyons  v.  Blenkin  (a?),  where  it  was  objected  to  the  father  that 
he  had  been  a  Baptist,  and  was  then  a  Unitarian,  Lord   Eldon, 
although  he  refused  his  application  to  have  his  children  on  other 
grounds,  twice  expressly  disavowed  all  inquiry  into  his    religious 
principles,  with  which  he  said  he  had  nothing  to  do,  except  so  far  as 
the  laws  of  the  country  called  upon  him,  to  look  upon  some  religious 
opinions  as  dangerous  to  society.     In  another  Anonymous  case  (y), 
Lord  Eldon,  alluding  to  the  cases  where  the  Court  had  formerly 
interfered  against  Roman  Catholic  parents  or  guardians,  observed, 
that  as  to  that  point  the  law  was  changed ;  and  in  WeUesley  v.  Beau- 
fort {z\  with  reference  to  the  distinction  between  Romanists  and 
Protestants,  he  observed,  that  the  Court  formerly  interfered  with  the 
education  of  children  in  many  cases  where  it  would  not  interfere  now. 
In  GcJUni  v.  Gallini  (a),  the  Lord  Chancellor  refused,  because  the 
father  was  a  Roman  Catholic,  to  take  away  the  children  firom  him. 
In  ViUareal  v.  MeUish  (b),  the  Lord  Chancellor  declared  that  he  did 
not,  by  any  means,  intend  to  take  the  children  of  Jews  from  their 
parents  any  further  than  was  required  by  the  stat.  (1  Anne,  c«  30).  In 
Corbet  v.  Tottenham  (c),  Lord  Manners  said,  that  he  never  heard  of  a 
man  being  incapacitated  to  be  a  guardian  because  he  was  a  Dissenter, 


i; 


[0  Ambl.  306.  {y)  Ibid.  264,  n. 

[t)  Per  Lord  £ldoD.  De  MannevUIe  v.  (f)  2  Russ.  22. 

De  Manneville.  10  Ves.  52.  (a)  Cited  Ball  v.  Ball.  2  Sim.  37. 

(u)  .lac.  266.  (6)  2  Sw.  538,  n. 

(i)  Jac.  253.  confirmed  by  the  Lord  Ch.  (c)  2  Ball  &  Beatt.  59. 
in  Talbot  v.  Shrewsbury,  Feb.  1,  5,  1840. 
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Pt.  l— Bk.II.  gating  those  detestable  principles,  he  ^aid  that  he  could  only  look  at  it 
"'       — ^  with  reference  to  the  probability  of  the  infant's  being  removed  or  left 
in  this  country,  attending  also  to  the  way  in  which  the  child  should 
be  brought  up.     In  Shelley  v.  WeHbrooke  (^),  Lord  Eldon,  in  pro- 
nouncing his  judgment,   and  restraining   the  father  from  taking 
possession  of  the  persons  of  the  in&nts,  or  interfering  with  their 
education,  said,  ''  that  he  forebore  entirely  going  into  what  the  Court 
might  be  authorized  to  do,  upon  the  ground  of  the  probable  effect  ol 
the  father's  principles  of  any  nature  whatever  upon  the  education  ol 
his  children,  where  such  principles  had  not  yet  been  called  intc 
activity,  or  manifested  in  such  conduct  in  life  as  the  Court,  upon  sucl 
an  occasion  as  the  present,  would  be  bound  to  attend  to:**  he  alsc 
'^  thought  that  the  case  differed  from  any  in  which  such  principles 
having  been  called  into  activity  in  their  probable  range  and  exten 
of  operation,  did  not  put  to  hazard  the  happiness  and  welfare  o 
those  whose  interests  are  entrusted  to  the  protection  of  the  Court^ 
And  he  put  his  decision  upon  this :  **  that  the  father's  principlei 
could  not  be  misunderstood,  and  his  conduct,  which  he  considere< 
highly  immoral,  had  been  established,  in  proof,  as  the  effect  of  thosi 
principles ;  conduct,  nevertheless,  which  he  represented  to  himsel 
and  others  as  not  to  be  considered  immoral,  but  to  be  recommended 
and  observed  in  practice,  and  worthy  of  approbation  :  he  considered 
it  a  case  in  which  the  father  demonstrated,  that  he  must,  and  di* 
deem  it  matter  of  duty,  which  his  principles  imposed  upon  him,  t 
recommend  to  those,  whose  opinions  and  habits  he  might  take  upo 
himself  to  form,  that  conduct  in  some  of  the  most  important  relation 
in  life  as  moral  and  virtuous,  which  the  law  calls  upon  him  to  ooi 
sider  immoral  and  vicious,  which  it  animadverts  upon  as  inconsistei 
with  the  duties  of  persons  in  such  relations  of  life,  and  considers  \ 
injuriously  affecting  both  the  interests  of  such  persons  and  those  < 
the  community.'*     In  WeUesley  v.  Beaufort^  Lord  Eldon  said,  "  I 
was  not  called  upon  to  consider  the  consequence  of  the  mere  act 
adultery  of  the  father,  which  might  be  attended  or  unattended  wi 
so  many  circumstances  as  quite  to  change  the  character  of  the  cas 
nor  of  drunkenness,  though  he  had  no  difficulty  in  saying,  that  ii 
father  were  living  in  a  state  of  habitual  drunkenness,  incapacitatii 
himself  from  taking  care  of  his  children's  education,  he  was  not 
be  looked  upoa  as  a  man  of  such  reason  and  understanding  as 
enable  him  to  discharge  the  duty  of  a  parent;  and  if  such  a  ca 
were  to  occur  again,  as  it  had  before,  the  Court  would  take  care  t 
children  shoi^ld  not  be  under  tlie  control  of  a  person  so  debas 
himself,  and  likely  to  injure  them."     He  commented  on  the  cc 
tinned  extent,  and  shameless,  and  open  nature  of  the  adultery,  ev 
when  in  company  with  his  wife  and  children,  down  to  the  time 

{g)  Jac.  267,  n. 


174  PROTECTIVK   CONTROL  OVER  THOSE 

Pt.  I.— Bk.u.  where  the  father  himself  was  plaintiff,  on  a  petition  by  the  in 
for  a  reference  to  approve  of  a  proper  person  to  be  their  guar 
it  appeared  that  the  father  was  in  possession  of  their  estate,  am 
affidavits  made  a  case  of  gross  cruelty  towards  the  infants  by 
father,  on  which  account  a  prosecution  had  been  instituted,  i 
which  he  had  been  imprisoned.  No  one  appeared  to  oppose 
Lord  Erskine,  referring  to  De  MarmeviUe  v.  De  Manneville,  i 
the  order.  In  Roach  v.  Garvan  (/),  the  constant  disputes  bet 
the  mother  and  her  children  were  held  a  reason^hy  they  shoul 
longer  reside  with  her.  In  De  ManneviUe  v.  De  Mannevill 
the  affidavits  stated,  as  the  cause  of  the  wife's  withdrawariron 
husband,  who  was  an  alien  under  license,  ill  usage,  and  threa 
carry  her  and  her  child  out  of  the  kingdom,  his  pressing  h< 
make  a  will  in  his  favour,  and  his  irreligious  sentiments ;  the 
Chancellor,  although  he  would  not  take  the  child  from  the  fa 
nor  would  give  it  to  the  mother,  because  she  lived  separate  from 
restrained  him  from  taking  it  out  of  the  jurisdiction. 

As  we  shall  hereafter  see,  it  is  this  case  of  cruelty  and  di 
which  alone  can  induce  the  Court  on  habects  corpus  to  take 
infants  from  a  parent 
On  the  ground      5.  The  fact  of  being  aliens,  or  living  out  of  the  country 
being outofthto  threatening  and  intending  to  take  the  infants  out  of  it,  has  been 
jurbdicuon.      a  cause  for  superseding  guardians  from  their  office,  at  least  so 
as  absent,  and  so  far  as  regards  the  custody  and  maintenance  o 
children  abroad.     Thus  in  Newport  ^v.  Moore  (n),  an  infant  was 
by  his  mother  to  Douay,  in  Flanders,  when  the  allowance  for 
maintenance  was  ordered  to  be  stopped ;  he  was  afterwards  bro 
to  England,  to  his  mother's  abode  in  the  country,  from  wheno 
wrote  to  the  Chancellor,  craving  protection;   the  messenger 
ordered  to  bring  him  into  Court,  which  he  did,  and  a  reference 
made  to  approve  of  a  proper  person  to  be  appointed  guardian, 
in  the  meantime  to  remain  with  the  messenger.     In  Creuze  v.  I 
Hunter  (o),  part  of  the  facts  were,  that  the  defendant  being  in 
embarrassed  circumstances,  and  being  outlawed,  as  he  then 
tinued,  had  been  resident  abroad  for  several  years,  but  had 
returned  to  England,  and  intended  to  remove  the  infant  from  sc 
and  carry  him  abroad.     Upon  H.  &  A.  undertaking  to  take  x 
themselves  the  care  and  superintendence  of  the  infant's  educatio 
was  ordered,  that  the  in&nt  should  be  placed  under  their  care> 
that  the  defendant  should  be  restrained  from  removing  him  i 
the  school  and  situation  in  which  he  was  then  placed,  and  i 
carrying  and  taking  him  abroad,  out  of  the  jurisdiction  of  the  C( 


(/)  1  Ves.  sen.  158. 
Cm)  10  Ves.  54. 
(n)  Dick.  166. 


(o)  2  Cox,  242;  2  B.  C.  C.  500; 
250,  n. 
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Pt.  I.— Bk.ii.  which,  in  fact,  was  recognized  to  be  the  rule  of  the  Court  in  the  last 

.£^l1i1lIL  mentioned  case. 

For  insolvency.      6.  The  insolvent  circumstances  of  the  guardian  have  been  held 
another  and  sufficient  reason  for  depriving  him  of  the  care  and 
custody  of  his  wards,  and  for  preventing  him  from  taking  them  oat 
of  the  custody  and  care  of  others  who  were  providing  for  them.    In 
Dillon  V.  Lady  Mauntctuhell  {t)  the  wife,  being  testamentary  guar- 
dian, had  married  a  man  six  months  after  the  father's  death  in 
necessitous  circumstances ;  but  that  alone  was  not  held  a  sufficient 
reason  for  removing  the  wife  from  the  guardianship,  although  a 
receiver  was  appointed.     However  in  Ex  parte  Warner  (tf),  part  of 
the  statement  upon  which  the  father  was  restrained  from  moving  the 
children  from  school,  or  gaining  possession  of  them,  was  that  he  bad 
been  a  bankrupt,  was  in  insolvent  circumstances,  and  wholly  unable 
to  provide  for  them.    The  embarrassed  circumstances  of  the  father 
were  also  a  part  of  the  case  made  in  Cretwe  v.  Orby  Hunter  (x)  and 
Wellesley  v.  Beaufort,  in  the  latter  of  which  cases  Lord  Eldon 
required  particular  information  on  the  point     In  Wilcox  v.  Drake 
or  Darker  (y),  the  sole  grounds  of  the  petition  of  the  infiuit  were 
that  the  father  was  in  a  low  situation,  and  in  insolvent  circumstances, 
and  indebted  to  him  in  a  sum  which  he  was  unable  to  pay :  and  an 
order  was  made  by  consent  for  the  &ther  to  authorize  another  per- 
son to  receive  the  dividends  of  the  infant's  fortune,  and  also  by 
consent  for  the  Master  to  approve  of  a  proper  person  to  have  the 
care  of  him,  and  to  inquire  whether  he  had  contracted  any  debts  for 
necessaries.     In  Smith  v.  Bate  (s),  a  testamentary  guardian  having 
been  declared  a  bankrupt,  it  was  referred  to  the  Master  to  approve 
-of  a  proper  person  to  have  the  care  of  the  person  of  the  infant ;  and 
a  similar  order  was  made  in  Ex  parte  Mountfort  (a),  where  the 
father  was  insolvent,  and  in  Stephens  v.  James  (6),  as  to  a  father  who 
was  bankrupt,  and  had,  moreover,  absconded  to  America  with  the 
infant,  and  refused  to  send  him  back.     In  Lyons  v.  Blenkin  (c), 
part  of  the  ground  made  for  keeping  the  infants  out  of  their 
father's  custody  was,  that  he  was  without  the  means  of  adequately 
supporting  them,  and  could  not  call  for  maintenance  out  of  their 
property,  according  to  the   terms  of  the  will  under  which  they 
derived  it.    Where,  however,  a  testator  had  directed  his  trustees  to 
pay  an  allowance  to  the  father  for  the  maintenance  and  education  of 
his  children,  his  insolvency  alone  was  not  held  a  sufficient  reason  to 
deprive  him  of  the  disposition  of  that  allowance,  but  a  scheme  for 
their  education  was  imposed  {pc)* 

(0  4  B.  p.  C.  306 ;  2  £q.  Cas.  Ab.  453.  (a)  15  Yes.  445. 

(«)  4  B.  C.  C.  100.  (6)  I  M.  &  K.  627. 

(x)  2  B.  C.  C.  499.  (e)  Ju.  249,  259. 

(y)  Dick.  631 ;  1  Jac.  250,  n.  (ec)  Smith  v.  Carter,  M.  lU  May  10, 

(i)  Dick.  631.  1S41. 


WHO  HAVE  THE  CARE  OF  INFANTS.  177 

7.  AfaaBdonmenl  of  their  wards  by  guardians  to  want  or  the  Pt.  i.—Bk.  ii. 
charitable  care  of  others,  seems  to  have  been  held  a  reason  for      '  '    ' — - 
n&mg  to  deliver  the  infants  to  them  at  their  capricei  and  for  re-  ^eQ^  ^r  neglect 
ttnining  them  from  interfering  with  their  custody  by  those  whoofv^^rdi. 
hafe  supported  them.    In  Giffard  v.  Oiffard  {d)  it  was  held  by  the 
Lord  Chancellor,  that  if  the  father  would  not  provide  for  the  support 
of  his  childt  he  abandoned  his  right  to  the  custody  of  it;  and  that 
dodriiie  was  confirmed  by  Lord  Mansfield,  in  the  principal  case  in 
the  King's  Bench,  where  he  said,  that  if  the  father  was  a  bankrupt, 
and  contributed  nothmg  for  the  child  or  family,  the  Court  will  not 
tbink  it  right  that  the  child  should  be  with  him.     So  in  SheUy  v. 
WaUrooke  (e),  it  was  a  principle  part  of  the  case,  that  the  father 
had,  three  years  ago,  deserted  his  wife,  and  cohabited  with  another 
voonn,  and  that,  thereupon,  the  mother  returned  to  the  house  of  her 
father  with  the  inlknts,  where  they  had  since  been  maintained  by 
the  mother  and  her  father.    And  in  Fagnani  v.  Selwyn(f\  a  prin- 
cipal reason  made  to  induce  the  Court  to  appoint  Mr.  Selwyn 
guardian  was,  that  since  1779,  the  parents  (of  whom  the  father  was 
nnoe  dead)  had  delivered  the  infant  to  his  sole  care  at  Milan,  had 
aeter  since  been  in  England,  or  contributed  anything  to  her  support. 
So  in  Jitf  England  {g),  on  petition  of  the  infitnts,  a  guardian  was 
appointed  without  suit,  the  father  having  deserted  his  children,  being 
iosolfent,  and  mtt  opposing^  and  they  were,  at  the  expense  of  their 
ibrtiines,  sent  to  India  to  be  supported  by  the  mother.    And  this 
doctrine  receives  confirmation  from  the  cases  hereafter  to  be  con- 
iidered,  in  which  the  acquiescence  of  a  parent  for  a  length  of  time, 
io  the  support  and  education  of  his  children  from  the  bounty  of 
odien,  has  been  held  a  reason  why  the  Court  should  refuse  to  allow 
Urn  to  reaaaume  their  management 

8.  In  cases  of  personal  incapacity,  by  lunacy,  attainder,  or  other-  For  personal 
wise,  there  seems  no  doUbt  that  the  Court  will  supersede  a  testa-  «<*P'^**y- 
BMtaiy  or  other  guardian  in  his  authority.  We  have  already  seen, 
that  being  an  alien,  or  attainted,  was  a  bar  to  the  father  or  other 
penoo  holding  the  office  of  a  natural  guardian ;  and  that  no  person, 
i£ot,  lonatic,  or  non  compost  nor  a  leper  removed  by  the  writ  de 
leproto  amovendoy  nor  surdut  coectu  et  mutus,  could  be  guardian  in 
•ocage*  It  is  true,  in  the  Duke  of  Ormondes  case,  who  was  a  testa- 
seolary  guardian,  that  he  being  attainted,  another  was  appointed  by 
act  of  Parliament,  it  being  said,  that  it  could  be  done  by  no  other 
antlKHity.  We  have  however  seen  that  this  dictum  applies  to  an 
absolute  and  entire  removal  only,  and  not  to  that  supersession  which 
the  Court  of  Chancery  is  in  the  habit  of  inflicting.  Where  the 
testamentary  guardian  becomes  a  lunatic,  he  will  be  superseded,  and 


<<0  Cited  ID  BiMt'i  eaee,  Lloft,  749.  (/  )  Ibkl.  268. 

(#)  Jac.  2S6.  n.  (;)  1  R.  &  M .  499. 

N 
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Pt.  t Bk.ii.  a  new  one  appointed  (A).    So  it  is  probable  that  the  Court  would 

Ch.  I.  8.  IL  jjQJ j^  jjj  consonance  with  the  Courts  of  common  law,  even  inde- 
pendently of  the  late  statute  (hh),  that  where  the  father  was  a  con- 
victed felon,  on  board  the  hulks,  the  care  of  the  child  belonged, 
not  to  him,  but  to  the  mother  (i).     It  is,  however,  apprehended  that 
the  Court  will  thus  deprive  the  guardian  of  his  office  only  for  so 
long  a  period  as  the  disqualification,  in  respect  of  which  the  de- 
privation was  made,  exists.      If  that  be  efl^tually  removed,  it  is 
presumed  the  legal  guardian  will  be  entitled  to  reclaim  his  rights. 
Injury  meditat-     9.  So  if  injury  to  the  property  of  the  infiint  be  meditated,  or 
ed  or  inflicted,  inflicted,  or  threatened  by  the  guardian,  or  there  be  a  likelihood  of 
any  such  waste  or  injury  by  his  means,  it  is  a  ground  for  superseding 
him  in  his  authority.     In  Robertson  case  {k\  an  infant,  tenant  in  tail, 
brought  her  bill,  by  guardian,  against  her  fiither,  tenant  by  the 
curtesy,  to  restrain  him  from  cutting  down  timber,  which  had  been 
contracted  for  in  the  lifetime  of  the  mother,  who  was  tenant  in  tail, 
and  the  Court  held,  that  in  such  case  any  person  might  become 
guardian  to  an  infant  against  the  father,  and  that  waste  is,  by  law, 
a  forfeiture  of  the  father's  guardianship.      So  it  was  the  case  in 
Chivalry^  that  if  the  guardian  committed  waste  to  the  value  of  9fh. 
he  should  lose  the  ward  {}).    So  in  Socage  {m).     It  was  a  maxim 
Si  quia  custos  fraudem  pupiUo  fecerii  a  tuteld  removendus  est  (n). 
In  Ex  parte  Mountfort  (o),  on  a  petition,  stating  that  the   father 
was  insolvent,  and  wasting  the  estate  of  the  infant,  to  which  he 
was  entitled,  as  heir-at-law  to  his  grand-mother,  he  was  superseded, 
and  another  person  appointed  guardian  of  the  person  and  estate. 
For  disparage-       10.  In  case  of  disparagement  of  the  ward's  person  by  contriving, 
roeni,  by  con-   q|^  attempting  an  unequal  and  improper  marriage  for  him,  the  Court, 
tempung  un-     if  Only  it  entertain  a  suspicion  that  such  a  project  is  on  foot,  will 
Xiid '™^  remove  the  infant  from  the  guardian.     Lord  Hardwicke  observes  (j>), 
that  by  statute  of  Merton  {q\  lords  marrying  their  wards,  under 
fourteen,  to  villeins,  or  other  burgesses,  where  they  be  disparaged, 
were  punishable  by  the  loss  of  their  wardship,  which  was  convertible 
to  the  use  of  the  heir,  and  by  fine  and  imprisonment;  but  if  the  heir 
was  above  fourteen,  and  he  consented,  no  pain  followed,  and  it  did  not 
extend  to  females.    The  Court  of  Chancery  also,  for  a  long  period, 
has  interfered  to  punish  Guardians  who  attempted,  or  have  actually 
married  their  wards  below  their  expectations.     If  there  be  only  an 
apprehension  that  the  infant  will  be  married  unequally,  either  by  the 
guardian  or  by  his  neglect,  the  Court  will  interfere,  and  send  for 

{h)  Ex  parte  Lady  Ann  Bridges,  2  Fonbl.  (I)  Br.  Garde,  pU  76. 

£q.  249,  n. ;  note  to  £q.  Cas.  Ab.  260 ;  (m)  2  Inst.  307. 

Bac.  Ab.  Garde,  3.  (n)  Jenk.  39,  pi.  75 ;  Co.  Litt.  80  6. 

(hh)  3  &  4  Vict.  c.  90.  ro)  16  Vea.  446. 

(/)  Ex  parte  Bailey,  6  Dowl.  P.  C.  311.  (p)  In  Hughes  v.  Science,  Amb.  302, 

(fc)  In  Scacc.  1667 ;  Hard.  96.  {q)  20  H.  3. 
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Pt.  I Be.  II.  complice  in  the  marrying  the  infant  ward,  at  the  age  of  thirteen  and 

Cii.  I.  s.  n.  ^  half  clandestinely,  was  committed,  and  discharged  from  the  guardian- 
ship, and  the  Master  of  the  Court  appointed  in  her  room. 
Aa  to  marriage      11.  It  seems  at  one  time  to  have  been  thought  that  the  second 
of  the  guardian,  munrj^gg  Qf  ^  female  guardian  was  a  sufficient  reason  for  depriving 

her  of  the  guardianship :  but  it  now  seems  settled,  that  in  no  case, 
standing  alone,  is  it  a  sufficient  cause  for  depriving  the  common  law, 
statute,  or  customary  guardian  of  her  office.     In  Roach  v.  Garvan(c\ 
it  is  laid  down  in  general  language,  that  the  Court  will  not  determine 
a  guardianship,  or  discharge  any  order  made  for  a  guardian,  because 
of  a  marriage.     In  Dillon  v.  Mountcashell(jd),  where  a  mother,  ap* 
pointed  executrix  and  guardian  of  his  three  children  by  her  first 
husband,  married  another  husband,  in  necessitous  circumstances, 
within  six  months :  it  was  held,  on  appeal,  no  cause  to  discharge  her 
from  being  guardian,  and  that  the  Court  could  only  so  interfere  on 
proof  of  her  misconduct ;  and  the  children  were  redelivered  to  her, 
having  been  taken  from  her  by  the  Court  below.     So  where  the 
mother  was  guardian  by  nature  and  nurture  only,  her  marriage  was 
held  not  to  a£fect  her  right  thereto  (e).    Nor  does  the  fact  of  her 
having  children  by  the  second  marriage  render  her  incompetent  to 
be  testamentary  guardian  (/).     However,  it  appears  that  if  a  female 
guardian  appointed  by  the  Court,  marries,  she  will  be  superseded 
in  her  office ;  and  in  such  a  case  it  is  quite  of  course  to  appoint 
a  new  guardian  (^). 
By  reason  of        12-  Legitimate  guardians  have  been  sometimes  superseded  from 
gifts  to  infanta,  ^y^^^  office,  by  reason  of  gifts  or  benefits  conferred  by  third  parties 

on  condiaons  j.  .  -  iii 

eipreased  or     to  infants,  ou  conditions  expressed  or  implied  that  they  should  be  so 
tbe'guardian     Superseded.     So  also  if  the  guardian  himself  have  impliedly   or 
«haH  be  super-  expressly  by  his  conduct,  or  by  express  agreement  surrendered  his 
authority. 

It  has  been  already  observed,  that  none  but  a  father  can  appoint  a 
testamentary  guardian  under  this  statute ;  but  a  third  party  may,  by 
giving  a  child  property,  on  conditions  implied  or  expressed,  that  the 
guardianship  should  be  disposed  of  elsewhere,  either  induce  a  for- 
feiture of  the  child's  estate  according  to  the  provisions  of  the  gift,  if 
the  condition  be  not  complied  with  (A) ;  or  if  the  father  waive  his 
parental  right,  and  submit  to  the  conditions  of  the  gift  or  benefit  con- 
ferred, either' expressly  or  impliedly,  by  allowing  his  children  to  reap 
the  benefit  of  it,  the  circumstances  may  be  such  as  to  cause  the 
Court  to  prevent  the  father,  at  a  future  time,  interfering  with  such  a 

(r)  1  Ves.  160.  (g)  Anon.  8  Sim.  346;    Be    Gornall. 

{d)  4  B.  P.  C.  306 ;  9  Mod.  135.  1  Beav.  347. 

(e)  Villarealt;.  Mellisb,  2  Sw.  533,  n.  (&)  See  the  caaet  mentioned   by  Lord 

(/)  Corl^t  V.  Tottenham,  1  Ball  $l  B.  Hardwicke,  Arab.  306. 
59. 
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eoursci  and  to  confirm  the  care  and  custody  of  the  children  to  those  Pt.  I.— Bk.ii. 
to  whom  he  has  so  permitted  it  in  derogation  of  his  authority ;  and     "'  ' — - — '- 


if  he  reap  any  benefit  from  the  will  or  instrumentj  and  knowingly 

iGcept  ity  the  Court  will  direct  and  appoint  a  guardian  on  his  actual 

or  presumed  submission.     It  is,  however  clear,  that  a  mere  gift  to  a 

child  by  a  third  person  will  not  have  the  effect  of  altering  the  guar* 

diaaship.    ''It  is  no  where  laid  down/  says   Lord  Hardwicke, 

''  that  the  guardianship  of  a  child  can  be  wantonly  disposed  of  by  a 

third  person"  (s).    So  Lord  Chancellor  King  declared  {k\  that "  the 

£ither  was  entitled  to  the  custody  of  his  children,  and  it  could  not  be 

conceived  that,  because  another  thinks  fit  to  give  a  legacy,  I  am  by 

that  means  to  be  deprived  of  a  right  which  naturally  belongs  to  me." 

Id  the  case  of  a  gift  to  the  father  he  may  reject  it,  and  retain  his 

parental  right,  and  if  he  accepted  it  in  ignorance,  he  was  making  his 

election,  he  is  at  full  liberty  to  return  it  {I).     Further,  the  cases  do 

not  present  any  instance  of  a  child  having  been  on  these  grounds 

actually  taken  from  an  unwilling  parent,  though  if  he  insist  upon  his 

right,  the  Court  will  enforce  a  forfeiture  of  the  benefits  he  may 

receive  (m). 

A.  In  the  case  of  a  gift  to  an  infant,  coupled  with  an  appointment  if  the  |ift  be 
of  guardians  other  than  the  legal  guardians,  or  directions  for  educa-  *onS^Q*be** 
doQ  of  the  infant  in  a  particular  manner,  with  an  express  provision  not  complied 
Aat  the  gift  shall  be  void  if  the  condition  be  not  complied  mthf  equity  ^' 

can  afford  no  relief,  but  the  estate  must  be  forfeited  if  the  &ther  or 
guardian  refuse  to  surrender  his  legal  right  (n). 

B.  But  if  in  such  case  there  be  no  gift  over,  or  provision  for  the  if  noetftoTer, 
avoidance  of  the  benefit,  or  noncompliance  with  the  condition,  it  is  ®'  •▼wdance. 
different 

I.  Where  there  is  no  gift  to  the  parent  in  the  instrument  of  dona-  where  no  gift 
tion,  and  he  has  never  consented  to  or  acquiesced  in  its  provisions,  so  totheguardiao. 
fir  as  derogatory  to  his  rights,  there  the  Court  will  not  supersede  the 
&ther  in  the  care  or  custody,  but  will  merely  see  the  child  educated 
ttcording  to  his  expectations,  and  take  care  that  the  father  do  not 
interfere  to  prevent  that.  Such  was  the  course  taken  in  Powell  v. 
Cleaver  {o\  where  the  father  had  accepted  the  gift  to  him  in  ignorance 
of  his  rights,  and  afterwards  disclaimed  it,  he  was  allowed  to  retain 
the  custody  of  his  son,  since  not  knowing  that  he  w|ts  making  the 
election,  he  was  at  full  liberty  to  pay  it  back ;  but  the  Court  required 
bim  to  lay  before  it  how  the  son  was  disposed  of,  and  declared  it 
voold  see  him  educated  according  to  his  expectations.     In  that  case 

(•)  PoweUe.  CleaTer.lB.C.C.  509.  (n)  Ambl.   303.      Ex    parte  HopVias, 

(^)  Ex  parte  Hopkins,  3  P.  Was.  151.  Powell  v.  Cleaver,  ante. 

<0  10  Vet.  58.  (o)  2  B.  C.  C.  509 ;  and  see  Lord  £1- 

(■>  See  2  a  C.  C.  500.  don's  remarks,  10  Vei.  58. 
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Pt.  I.— Bk.  II.  maintenance  was  given  by  the  will,  on  the  express  condition  that  the 
Ch.  l  S.  II.  trustees  were  to  have  the  management  of  him,  as  well  as  an  annuity  of 
400/.  a-year  to  the  father,  upon  the  like  express  condition.    In  Ex 
parte  Hopkins {p),  where  a  rich  uncle,  who  had  three  nieces  living 
with  him,  left  them  large  legacies  at  his  death,  on  condition  they  mar- 
ried with  consent  of  his  executors,  with  a  bequest  over  if  they  did  not: 
and  the  executors  claimed  the  custody  and  education  on  tlie  ground  of 
the  declarations  of  the  testator  to  that  effect,  yet  Lord  King  refused 
to  give  it  to  them,  and  declared  the  father  was  entitled  to  their 
custody.    The  view  here  presented  is  confirmed  by  the  language  of 
the  decree  in  Colston  v.  Morris  {q),  where  on  the  father  undertaking 
not  to  interfere,  the  Vice  Chancellor  ordered  that  the  bequests  to 
him  should  be  paid:  and  if  he  gave  such  undertaking,  the  trustees 
were  to  have  the  guardianship ;  but  no  determination  was  made  as 
to  what  was  to  be  done  in  case  the  father  refused  to  make  the 
undertaking,  from  which  it  may  be  inferred  that  the  Court  would 
not  have  interfered  in  such  an  event. 
If  guaidian  b.  A  second  case  is,  where  the  father,  whether  he  receive  benefit 

Jwimtoh      ^y  *'^^  instrument  or  not,  has  actually  or  impliedly  concurred  in,  or 
■eoted.  consented  to  its  provisions,  whereby  he  may  have  received  benefit  in 

another  shape.  As  in  the  case  of  Blake  v.  Leigh  (r),  the  father,  being 
a  Romanist,' had  submitted  to  be  superseded  in  the  guardianship,  and 
those  assumed  to  be  appointed  as  guardians  by  the  will  having  refused 
to  act,  others  had  been  appointed.     The  father  having  conformed  to 
Protestantism  applied  to  have  the  guardianship,  but  Lord  Hardwicke 
refused  it,  on  the  ground  that  the  Court  had  interposed,  ailer  the 
father  had  waived  his  parental  right,  and  by  consent  of  all  parties ; 
but  two  persons  were  appointed,  on  the  proposition  of  the  father  and 
by  consent  of  all  parties,  to  have  the  care  of  the  infiint's  person.  Lord 
Eldon  in  Lyons  v.  Blenkin  (s),  on  this  question,  observed,  that  the 
authorities  had  gone  a  great  way,  and  that  there  were  he  believed 
some  cases  in  Lord  Northington's  time,  in  which  he  considered,  that 
the  Court  would  reserve  power  over  the  father,  not  only  if  he  accepts 
a  bounty  given  to  himself,  but  if  he  avails  himself  of  a  bounty  given 
for  the  maintenance  of  his  children,  which  he  must  otherwise  have 
provided  at  his  own  expense.     In  that  case,  which  is  a  principal  one 
on  the  subject,  a  testatrix  devised  certain  property  in  land  and  money 
to  each  of  her  three  grand-daughters,  part  of  which  consisted  of  a 
moiety  of  certain  lands,  the  other  moiety  of  which  she  deviaed  to 
.   M.  B.,  their  aunt,  whom  she  appointed  sole  executrix  and  guardian, 
with  directions  that  she  should,  during  her  life,  have  the  management 
of  the  whole.     The  testatrix  then  empowered  M.  B.,  during  the 

(p)  3  P.  Wms.  151.  (r>  Amb.  306. 

(7)  Jac.  257,  post,  ^,  185.  (s)  Jac.  255. 
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Pt.  I Bi.ll. ''  It,  thereforei  appears  to  me  that  the  testatrix,  by  the  benefits  she 

Ch.  l  s.  it.  ^^^  given  these  children  out  of  her  property,  has  purchased  the 
power  of  educating  them  in  the  way,  and  under  the  control  and 
guardianship  she  has  pointed  out»  and  the  parent  has  consented  to.** 
In  Hill  Y,  Gcmme  (u),  in  consideration  of  502.  paid  by  the  father 
to  A.  B.,  the  latter  covenanted  to  maintain  and  apprentice  the  infant, 
and  that  he  should  take  a  specified  interest  in  all  the  real  and  per- 
sonal estate  which  A.  B»  should  possess  at  his  death.    The  infimt 
was  then  five  years  old,  and  at  nurse  with  the  wife  of  A.  B.,  but 
appears  shortly  after  to  have  left,  and  to  have  been  maintuned  and 
educated  by  his  father.     It  was  held  this  amounted  to  a  oonstructiye 
mutual  abandonment  of  the  agreement  between  A.  B.  and  the  father, 
which  they  were  at  liberty  to  do,  the  infant's  conditions  and  expecta- 
tions in  life  not  having  been  altered;  but  if  they  had  been  so  altered 
by  a  part  performance  of  the  agreement,  then  the  Court  said  the 
father  would  not  have  been  permitted  to  take  him  back  to  his  preju- 
dice, and  it  would  have  compelled  a  complete  performance  in  his 
favour.     In  Potts  v.  Norton  (x),  afterwards  mentioned,  where,  how- 
ever, the  father  had  legacies  given  him  by  the  will,  the  same  principle 
was  acted  on,  and  he  appearing,  by  the  Master's  report,  to  have 
consented  to  the  placing  the  children  at  school  by  the  executors  of 
the  testator,  under  the  provisions  of  the  will,  he  was  ordered,  on 
petition  of  the  executors,  to  replace  two  whom  he  had  taken  from 
thence.  And  upon  similar  principles  was  decide  the  case  of  Fagnani 
V.  Selwyn  (y),  before  noticed. 
Where  there        C.  A  third  case  is,  where  there  are  gifts  to  the  parent,  in  the 
wlSun^^nd   ^'>'*^^'"«"*  which  assumes  to  dispose  of  the  guardianship.     If  he 
heacceptthem.  accept  them  knowingly  and  purposely,  and  submit  to  the  will,  the 
Court  will  direct  and  appoint  a  guardian  on  his  submission,  and  take 
care  the  infant  is  educated  according  to  the  provisions  of  the  donor  (s), 
at  least  if  he  be  a  ward  of  Court,  and  the  property  be  under  its  con- 
trol.    In  Potts  V.  Norton  (a),  a  testator  left  considerable  legacies  to 
the  infant  children  of  his  brother,  and  an  annuity  to  the  brother 
himself,  with  a  particular  request  that  he  would  commit  the  education 
of  the  children,  to  his,  the  testator's  executors,  and  revoking  the  gift 
of  the  annuity  if  he  would  not  comply.     Several  of  the  children  had 
been  taken  from  the  father  and  placed  at  school  by  the  executors 
without  objection,  and  the  broUier  received  his  annuity;   and  on 
application  to  the  Court  for  maintenance,  the  Master,  in  pursuance 
of  a  direction  to  inquire,  had  reported  that  the  father  had  consented 
to  this  course,  and  maintenance  was  given.    The  ftither  subsequently 
having  taken  away  two  of  the  children  from  school,  on  the  applica- 

(u)  I  Beav.  540  (z)  See  Per  Lord  H«idw.  Amb.  306. 

(x)  2  P.  Wms.  109,  n.  («)  2  P.  VVms.  109,  n. 

(y)  Jac.  268. 
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tion  of  the  executors,  he  was  ordered  to  restore  them ;  the  Master  of  Pr.i.— Bk.ii. 
the  Rolls  refusing  to  go  into  the  question  of  the  jurisdiction  while  ^''•^•^'  ^' 
the  report  of  his  consent  remained  in  force.     In  Cobton  v.  Morris  (i) , 
a  testator,  by  his  will  gave  10,000/.  to  trustees,  for  the  benefit  of  his 
grand-daaghter,  and  out  of  the  interest  to  pay  an  annuity  of  100/. 
to  her  father  till  she  should  attain  the  age  of  twenty-one,  or  marry 
with  coDSOit  of  the  trustees,  and  he  gave  and  committed,  so  far  as  it 
vas  in  his  power  to  do,  the  guardianship,  custody,  care,  tuition, 
ffianagement,  and  education  of  the  infant  to  the  trustees,  and  gave  a 
legacy  of  8000/L  to  the  father ;  by  a  codicil  he  declared  that  if  the 
&ther  or  his  wife  should  ever  interfere  with  the  management  and  di- 
rection of  the  trustees,  respecting  the  education  of  his  grand-daughter, 
he  revoked  the  legacy  to  him,  as  it  was  his  wish  they  should  have 
DO  control  over  her.    The  father,  by  his  answer,  submitted  that  the 
condition  or  prohibition  annexed  to  the  legacy  was  for.  want  of  a 
bequest  over,  to  be  considered  as  in  terrarem  only,  and  void,  and 
prayed  to  have  the  care  of  his  daughter ;  the  decree  of  the  Vice-Chan* 
cellor,  however,  after  directing  a  transfer  of  the  10,000/.,  declared 
that  on  the  fiather  undertaking  to  give  up  all  interference  with  the 
tnistees  in  the  direction  and  management  of  the  infant,  to  be  given 
m  manner  and  form  as  approved  by  the  Master,  he  would  be 
entitled  to  the  benefits  given  him  by  the  will :  but  if  he  refused,  he 
was  not  to  be  entitled  to  them ;  and  it  was  declared  that  in  the  event 
of  such  undertaking,  the  trustees  were  entitled  to  the  guardianship 
donng  the  minority,  and  that  the  Master  was  to  approve  of  a  proper 
scheme  for  the  education  and  bringing  up  of  the  plaintiff  according 
to  the  meaning  and  intention  of  the  testator,  regard  being  had  to  her 
station  in  life.    The  father  entered  into  the  required  recognisance, 
and  the  costs  of  so  much  of  the  suit  as  related  to  it  were  paid  out  of 
hi3  legacy. 

But  if  the  fether  refuse  the  giU,  or  if  in  ignorance  of  his  rights  if  he  refufe 
he  accept  it,  not  knowing  he  was  thereby  making  his  election  to  Jh^'inad-^**** 
surrender  the  care  of  his  children  to  others,  he  is  at  full  liberty  to  pay  vertentiy. 
ba<^  the  money  and  reject  the  benefit  ofiered,  and  in  such  cases  the 
CourCcannot  interfere  with  his  parental  right,  further  than  taking  care 
that  the  child  shall  be  educated  according  to  his  expectations  (c). 
Of  this  the  case  of  Powell  v.  Cleaver  {d),  seems  to  be  an  example. 
There  an  uncle  left  considerable  landed  property  to  trustees,  in  trust 
for  his  eldest  nephew,  A.  R.,  as  tenant  in  tail,  with  remainder  to  his 
other  nephews  and  nieces,  amongst  whom  he  lefk  large  personal 
property ;  the  landed  property  was  made  subject  to  a  term  for  the 
purpose  of  raising  an  annuity  of  4O0L  a^year  for  the  father,  and  100/. 


(i)  Jacob's  R.  267,  n. ;  S.  C.  BMmet  (e)  Per  Lord  £ldon»  10  Ves.  63. 

<a  Coilft,  690;  6  Mad.  89.  (d)  2  B.  C.  C.  500. 


186  PBOTBCTIVfi  CONTROL  OVSR    XMO; 

Ft.  I.^Bk.11.  a-year  for  the  mother,  and  certain  maintenance  for  t. 

fa   T     8    TT 

— '-^ — • — '  but  upon  the  "express  condition"  that  the  trustees 
he  did  thereby  direct  and  desire  that  they  migrh 
guardianship,  tuition,  and  management  of  the  per; 
nephew  during  his  minorityt  and  the  trustees  Mrei 
raise  maintenance  out  of  the  personal  property  i 
children  on  the  like  "  express  condition."  Afler  the 
testator,  the  father  made  no  objection  to  the  g'uar 
with  the  trustees,  who  had  placed  the  infant  under 
at  Oxford:  afterwards  the  father  withdrew  him  fr 
placed  him  with  another  tutor,  but  received,  in  the 
annuity,  and  applied  to  the  trustees  for  expenses  j 
eldest  nephew.  One  question  was,  as  to  the  guardi 
infant  tenant  in  tail,  whether  it  belonged  to  the 
persons  designated  as  guardians  by  the  testator ;  it  w 
Mr.  Scott  and  Mr.  Hargrave,  counsel  for  the  infant 
the  father  could  not  claim  the  annuity  given  him  by  the 
renouncing  the  guardianship  of  the  children,  and 
renounced  his  guardianship  by  so  accepting  the  be 
testator,  by  permitting  them  to  be  brought  up  by  him 
life,  and  by  acquiescing  in  the  management  of  the  trusts 
death ;  on  the  other  side  it  was  argued  for  the  father, 
acted  in  ignorance  of  his  rights,  and  the  validity  of  this  e: 
to  have  been  admitted  by  Lord  Eldon  in  commenting  on  t 
In  the  result,  the  Court  seems  to  have  decided  for  neithe 
but  to  have  taken  the  education  of  the  infants  into  its  c 
Lord  Thurlow  declaring,  that  although  it  was  no  where 
that  the  guardianship  could  be  wantonly  disposed  of  b 
person,  yet  the  Court  would  see  the  infants  educated  ac< 
their  expectations,  and  that  it  must  be  laid  before  tbe  Cour 
infants  were  disposed  of,  thus,  according  to  Lord  £ldon,  not 
the  father  to  defeat  the  gift. 
Impontion  of  IIL  In  verv  many  instances  where  the  Court  will  nol 
dS^Ds  upon'^*  length  of  superseding  guardians,  testamentary  or  othen 
guardiaos  by  account  of  suspicion  or  alleged  misconduct,  they  will  impos 
tions  on  them  and  restrain  them  from  doing  acts  inconsiste 
the  personal  welfeire  of  the  infant,  whether  he  be  a  ward  of  C 
not,  or  if  they  have  committed  such  acts,  will  hold  them  resp 
for  them,  and  rescind  them  where  possible,  or  modify  their  i 
or  confirm  them  as  appears  most  fit  for  the  benefit  of  the  in&ni 
will  punish  them  if  acting  contrary  to  this  direction  or  authoril 
As  to  place  of  L  Guardians  will  be  controlled  as  to  the  place  of  residence  < 
residence  wiUi-  in£int,  and  Compelled  to  fix  it  where  most  beneficial  for  the  i 

m  the  jun^  * 

dictioii. 

(0  10  Ves.aOO;  Anon.  I  Jac.365. 
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A.  Thus,  as  we  have  already  seen,  on  petition  of  any  of  those  in-  Pt.i.— Bi.ir. 
(crested  for  the  infant,  whether  he  be  a  ward  of  Court  by  suit  or  not,  .9"-  ^  ^'  ^^' 
lU  guardians  may  be  compelled  to  keep  their  wards  within  the  juris- 
diction of  the  Court,  and  the  Court,  if  it  see  fit,  will  compel  them  to 
pre  security  to  that  efiect,  or  if  it  permit  the  rule  to  be  infringed, 
and  the  infant  taken  out  of  the  jurisdiction,  it  will  only  be  on  the 
ground  of  very  peculiar  circumstances  and  undoubted  advantage  to 
hhn,  and  will,  in  that  case,  take  care  that  the  management  and  edu- 
cation shall  be  ^thin  its  control,  the  guardian  responsible  for  its 
being  properly  conducted,  and  that  the  infiint  shall  return  within  the 
jurisdiction  when  required.    In  Cretize  v.  Orby  Hunter  (/),  Shaflei" 
hry  ▼.  Hatmamig),  ^^  Mannevitte  t.  De  Manneville  (k),  Jackson 
y.Haniey(i)^  and  WeUesley  v.Beaufori{k\  guardians  were  restrained 
bj  order  and  injunction  of  the  Court  from  taking  the  infants  abroad. 
In  MounUiuart  v.  Mauntsiuart  (l),  and  Campbell  y.  Mackay  (m), 
tbe  Court  refused  leave  to  the  guardians  to  do  so,  and  in  Forster  v. 
^^y  M)  ordered  them  to  send  for  the  boy  home.    And  in  Shaftes- 
bmy  v.  Hannam,  and  De  Manneville  v.  De  Manneville^  the  guardian 
was  ordered  to  give  security  before  the  Master  accordingly,  as  we 
bIuII  hereafter  notice  in  WeUesley  v.  WeUesley  (o),  where  Mr.  W., 
in  defiance  of  the  order  of  Court,  removed  his  daughter  out  of  the 
jurisdiction,  and  avowed,  in  Court,  his  intention  that  she  should  not 
be  brought  back,  it  was  declared  a  gross  and  aggravated  contempt  of 
a  criminai  nature  to  which  privilege  of  Parliament  did  not  apply,  and 
he  was  committed  until  he  should  clear  it 

We  have  seen  (oo)  that  the  Court  will  occasionally  permit  its  wards 
to  be  taken  abroad  by  the  guardian  under  special  circumstances,  as 
for  their  more  convenient  education  under  the  circumstances  {p) ; 
where  all  their  relations,  or  their  nearest,  lived  in  foreign  parts  (q), 
or  were  about  to  go  and  live  there ;  where  it  was  represented  the 
io&nt  might  derive  certain  pecuniary  advantages  from  visiting 
relatives  there  (r);  where  the  father  had  deserted  the  in&nt,  and 
the  mother  offered  to  maintain  her,  who  lived  in  India  (a) ;  where 
the  health  of  the  infimt  absolutely  required  it{t)y  although  these 
cases  are,  or  ought  to  be,  very  rare  (ti). 

In  aU  these  cases,  at  least  recendy,  the  Court  has,  on  permitting  Scheme  of 
the  infints  to  go  out  of  the  jurisdiction,  exacted  security  either  by  wa^^mpoeed. 

(/)  3  B.  C  C.  500,  n. ;  Jac.  250,  n.  phens  v.  James,  1  M.  &  K.  627.  Jacluon 
ig)  Fmch.  343.  «.  Hankey,  Jac.  265. 
(h)  lOVea^  65.  (o)  Jeffrcya  v,  Wanteswaretwarth,  Bar- 
(i)  Jac.  265i.  nara.  141.  Letham  o.  Hall,  supro.  Jack- 
et) 2  Rofliw  1.  son  V.  Hankey,  iupra.  Re  England,  1  R.  & 
(0  6  Vm.  363.  M.  499. 

(m)  2  Myl.  &  Cr.  31.  (r)  Exparte  M*Key,  Ball  &  B.  405. 

(n)  2  Ch.  Ca«.  237.  (»)  Re  England,  ntpra, 

io)  2  Ruat.  &  M.  639.  (t)  Campbell  v.  Mackay. 2  M.  i^  Cr.  31. 

(m)  pp.  26,  120,  134.  Wyndham  v,  Knnismore,  1  Keen,  467. 

(p)  Leiham  r.  Hall,  7  Sim.  141.     Sle-  (u)  Campbell  v.  Mackay,  tupra. 
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Pt.I.— Bk.ii.  express  recognizance  of  the  guardian^  or  in  other 
^  •  ^^'  shall  be  brought  back  and  properly  educated  -w 
Spencer  ▼•  Chesterfield  (x),  no  such  stipulation  of 
the  order  being  by  consent.  In  Jeffreys  v.  TVa\ 
recognizance  was  entered  into  by  the  guardians  t 
return  when  required,  and  not  marry  without  leave. 
Hankey^  the  father  undertook  to  bring  back  those 
and  was  half  yearly  to  transmit,  properly  vouched, 
their  residence  and  education.  So  in  Letham  v.  Hall 
was  given  by  tbe  guardians  for  the  infant's  beings  bro 
jurisdiction  when  required,  and  the  place  where  be  ^ 
verified  from  time  to  time  by  affidavit  Stephens  v.  Jiam. 
necessity  where  the  infant  was  kept  abroad  by  the  fkti 
tenance  was  paid  only  yearly  to  the  guardian.  In  Wj^ 
nismore,  the  mother  and  second  husband  gave  sec 
infant's  return  when  required.  In  Campbell  v.  Mack 
Chancellor  noticed,  with  disapprobation!  that  in  the 
Vice  Chancellor  permitting  the  guardian  to  take  the  i; 
against  the  consent  of  the  others,  no  security  had  been 
their  return,  or  any  scheme  for  their  education.  This 
Court  has  indeed  been  already  made  sufficiently  apps 
commencement  of  this  treatise  (y),  and  under  that  part ' 
of  the  education  of  infants. 
KotaUowedto  B.  But  neither  will  guardians  be  allowed,  where  the 
if  wiirds^'frwn  ^^*^s  of  Court,  and  in  certain  cases  even  where  they  are 
one  pltce  to  to  remove  them  from  one  place  or  school  to  another  withii 
*°  ^'  diction,  if  it  be  to  their  injury,  or  contrary  to  the  regulati 
Court  Thus  in  Potts  v.  Norton  (z),  where  the  execute 
testator,  who  was  an  uncle,  under  the  direction  of  the  M 
on  the  consent  of  the  father,  reported  by  him,  and  which  r 
confirmed,  had  placed  the  infiuits  at  school,  and  the  &tb 
quently  removed  them,  insisting  that  he  had  never  given  bis 
on  petition  of  the  executors  he  was  ordered  to  restore  them. 
parte  Warner  (a),  where  the  father  was  superseded  on  the 
6f  his  depravity,  cruelty^  and  embarrassed  circumstances: 
direat  and  endeavour  to  remove  the  children  from  the  scbc 
situations  in  which  they  had  been  placed  by  the  mother,  on  p 
on  behalf  of  the  infants,  he  was  restrained  from  doing  so,  or  u 
employing  any  means  for  that  purpose ;  and  a  similar  case  w 
of  Creuze  v.  Hunter ^  before  mentioned.  So  in  Powell  V'  Ct 
the  Court  intimated  the  control  which  it  would  exercise  on 
father  with  regard  to  the  schools  and  colleges  at  which  tfaein& 
placed,  by  requiring  the  &ther  to  lay  before  tbe  Court  bow  tbe  i 

(x)  Amb.  145.  (x)  2  P.  Wms.  109,  d. 

(y)  See  pp.  26»  120, 134.  (a)  2  B.  C.  C.  100,  mu, 
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was  disposed  of.    In  Ex  parte  Hopkins  (b),  where  a  rich  uncle  had  Pt.  I.^Be.  ii, 
left  large  I^acies  to  a  niece  who  had  lived  with  him,  to  be  paid  at     "'        — '- 
tweatf-onef  or  marriage  with  consent  of  executors,  and  the  child, 
who  was  thirteen  years  of  age,  after  the  death  of  the  uncle,  remained 
witb  the  executors :  on  the  petition  of  the  father  to  have  her  delivered 
to  him,  on  her  declaring  her  wish,  in  open  Court,  to  remain  in  her 
iiocIe*8  boose,  the  Lord  Chancellor,  King,  dismissed  the  petition, 
with  directions  for  the  access  of  the  father  and  mother  at  all  conve- 
nient times ;  in  this  case,  however,  he  laid  great  stress  on  the  fact 
that  there  was  no  cause  in  Court.     In  Blake  v.  Lee  (c),  where  the 
father  bad  consented  to  the  appointment  of  guardians  by  the  Court, 
it  was  ordered  that  the  infant  should  not  be  removed  to  any  place 
but  where  they  should  think  proper.     So  in  JVeUesley  v.  Beauforl{d}, 
where  the  bfants  were  in  the  custody  of  the  Misses  Long,  their 
aonts,  to  whom  they  had  been  committed  by  their  mother,  who  had 
nade  tbem  wards  of  Court,  the  father  and  all  other  persons  were,  on 
the  application  of  the  aunts,  restrained  from  removing  or  attempting 
to  remove  the  infiints,  or  any  of  them  from  the  custody  of  the  said 
uints  without  the  permission  of  the  Court,  and  guardians  were  sub- 
lequently  appointed  them,  but  they  remained,  with  their  consent, 
with  the  Misses  Long.    One  of  the  guardians  so  appointed,  having 
died,  and  the  authority  of  both  determining  (e),  the  father,  who  was 
no  party  to  the  cause,  carried  off  the  daughter  from  the  custody  of 
die  Misses  Long  in  their  absence,  whereupon  an  order  was  made 
that  the  serjeant  should,  instanter^  proceed  to  his  residence  and 
ieaand  the  infiuit,  and  bring  her  into  Court;  the  father,  however, 
ifierwards  in  open  Court  insisting  that  he  did  not  know  where  she 
vas,  but  admitting  that  he  had  removed  her,  and  had  directed  his 
senrants  and  agents  to  carry  her  out  of  the  jurisdiction,  and  refusing 
to  state  her  residence,  and  asserting  he  would  never  bring  her  back ; 
it  was  declared  a  gross  and  aggravated  contempt  of  Court,  and  the 
^ber  was  committed  until  he  should  clear  it    And  it  was  held  such 
a  criminal  contempt  in  its  nature,  that  privilege  of  Parliament  did 
not  apply. 

2.  We  have  also  had  ample  reason  to  discover  that  the  Court  will  wni  impose 
interfere  with  the  guardian  in  many  cases,  in  respect  of  the  education  ^i^tlon' 
of  the  infant,  for  his  undoubted  benefit,  and  if  the  child  be  a  ward, 
viU  compel  him  to  conduct  it  in  conformity  with  its  rules  and  orders. 

We  have  seen  that  this  will  eminently  be  the  case  when  the  infant  if  uken  abroad. 
is  taken  by  the  guardian  out  of  its  jurisdiction ;  and  that  in  such 
case,  the  Court  will,  by  every  practicable  means,  bind  down  the 
guardian  to  educate  the  ward  according  to  the  plan  it  may  dictate. 

a)  3  p.  WniK.  153.  («)  Russell  v.  Bradshaw,  1  Russ.  528  j 

(r)  Amh.  30S.  2  Raak  &  M.  639. 

{d)  2  Rioi.  44. 
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Pt.L— Bk.II.  So  also,  if  guardians  difier  as  to  the  education  c 
--"'  *  ' — '-  Court  will  take  the  regulation  thereof  into  its  own 
iJ.^^^r6U.ns  ^ase  of  a  devise  of  the  guardianship,  and  the  guard 
mended  by  the  will  to  act  under  the  advice  of  J.  i 
incapable  by  attaint,  this  superintendency  devoIv< 
seal  iff).  In  Storke  v.  Siorie  (A),  where  the  guardia 
to  the  particular  religious  fiiith  in  which  the  infki 
brought  up,  the  Court  assumed  the  direction,  and  mad 
inquire  whether  the  school,  at  which  one  of  the  infa 
was  a  proper  one*  And  a  similar  case  is  that  Anonyri 
second  volume  of  Vesey's  JReports  (•)•  So  in  Powell 
where  the  father  had  interfered  with  the  course  of  educa 
by  the  qwm  testamentary  guardians,  against  which  ti 
Lord  Thurlow  required  to  be  laid  before  him  how  t 
dbposed  of,  declaring  the  Court  would  see  him  educa 
to  his  expectations.  So  in  Campbell  v.  Mackay  ( 
Chancellor  declared  generally,  that  where  guardians  do 
to  the  management  of  their  wards,  (in  that  case  it  wa^ 
residence  abroad),  it  was  indispensable  that  a  reference  tc 
should  be  made  to  approve  a  scheme  for  their  maim 
education:  aad  where  there  were  no  legal  guardians 
curators  appointed,  according  to  the  law  of  Scotland,  by 
will,  where  the  infant's  property  was,  and  she  was  aAem 
a  ward  of  Court  on  coming  within  the  jurisdiction,  but  ti 
and  the  relatives  on  the  mother's  side  were  at  issue  as  to  v 
be  appointed  guardians  in  England,  and  as  to  the  care  and 
of  the  infant;  the  Lord  Chancellor,  on  appeal,  ordered  a  re 
approve  of  proper  guardians,  and  to  settle  a  sdieme  for  the 
of  the  infant  (m). 

The  Court  will  also,  in  many  other  cases,  where  obvious] 

infant's  benefit,  impose  rules  and  condidons  on  guardians  as 

education,  and  it  is  apprehended  that  in  all  instances,  wl 

guardian  is  appointed  solely  by  the  Court,  and  acts  under  its  a 

If  a  waid,       alone,  he  will  be  bound  to  conduct  the  infimt's  education,  ui 

MprobAtion  of  control  of  and  with  the  approbation  of  the  Master.    Thus,  it 

most  be  ob-     V.  Leigh  (n);  where  the  father  had,  on  his  own  consent,  been 

^ned.  seded,  and  other  guardians  appointed,  an  order  was  made  tl 

infant  should  continue  at  Harrow  school  undl  further  order,  ai 

no  one  not  professing  the  Protestant  religion  should  have  ac( 

him.  So  we  have  seen  that  in  CreuzeY.HwUersniExpark  Wi 

fiuhers  were  restrained  from  removing  the  children  hm  scho( 

(/)  Beaufort  t;.  Berty,  I  P.  Wms.  704.  (i)  2  Myl.  &  Cr.  36. 

(g)  Ibid.  705,  Q.  (m)  Beittie  «.  Johnstone.  Lord 

(A)  3  P.  Wms.  63.  Ap-  17, 1841. 
'0  2Ves.  66.  (n)  Amb.305. 

k)  2  B.  C.  C.  500. 
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Pt.I_Bi.il  according  to  his  expectations,  if  a  natural  guardian 
Cm.  h  a  IL  mentary  one,  that  his  embarrassed  circumstances 
probable  that  he  might  embezzle  the  ward's  proj 
use  and  the  infant's  detriment  Thus,  we  have  all 
that  the  embarrassed  insolvent  and  bankrupt  circi 
father,  and  his  consequent  inability  to  educate  hi 
manner  corresponding  to  their  fortunes,  have  induo 
remove  them  from  his  care,  where  they  have  proper 
and  place  them  under  a  guardian  appointed  by  the  C 
in  other  cases,  the  same  course  has  been  followed  wit 
testamentary  guardian,  the  Court  adopting  the  princi 
cases,  of  doing  what  on  the  whole  appears  most  for  tht 
infant  under  the  circumstances  (u).  In  WeUesley  v.  Beat 
the  father  was  apparently  in  embarrassed  circumstance 
and  his  children  had  large  fortunes.  Lord  Eldon,  upon  i 
to  remove  the  children  from  his  custody,  in  order  i 
question,  called  for  an  explanation  of  how  he  stood  with 
Hence,  it  may  be  concluded,  that  in  similar  instances^ 
called  upon,  without  going  so  far  as  it  appears  to  have 
cases  cited,  may  impose  any  such  conditions  and  regulatj 
severity  as  may  appear  proper  and  beneficial,  and  calcula 
the  well  being  and  right  education  of  the  infants,  as  in 
Smith  V.  Carter  (xx),  where  the  testator  having  directe< 
tenance  to  be  paid  to  the  father,  who  became  insolvent^ 
without  superseding  him,  imposed  a  scheme  of  education, 
to  bring  up  the  Moreover,  wherever  the  father  or  other  guardian  may  i 
iofiiDt  accord-  tain  ability,  but  not  of  that  sufficiency  as  to  be  able  to  e 
pecutionf  infants  according  to  their  expectations,  or  on  that  plan  whi 
most  for  their  benefit,  a  similar  plan  will  be  followed.  I 
V.  Hankey  (y),  the  mother  of  the  infants,  who  lived  sepa 
the  father,  was  possessed  of  a  considerable  property  to  hej 
use,  and  applied  for  the  custody  of  the  infants,  offering  to 
and  settle  money  upon  them ;  the  father  was  in  poor  circua 
the  power  of  the  Court  to  interfere  was  distinctly  recogni 
although  the  Court  refused  in  that  instance  to  interpose, 
ground  of  a  mere  offers  yet  the  decision  was  without  prejudice 
future  application,  in  case  any  permanent  provision  was  made. 
it  is  a  settled  rule,  that  in  all  cases  where  infants  possess  consi 
property,  the  Court  will  take  care  they  shall  be  brought  up  i 
ingly,  even  though  its  rules  and  regulations  to  that  effect  trend 
the  parental  authority,  if  the  parent  be  unable,  from  his  w 
adequate  means,  or  refuse  or  neglect  to  supply  the  requi^it 
suitable  education. 

(tt)  Stephana  «.  James,  1  M.  &  K.  627.         (ex)  M.  R ,  May  10. 1841. 
(x)  2  Rasa.  1.  (y)  Jic.264. 
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Pt.  I.  ^Bi.  II.  adhered  to  his  opinion^  stating^  as  one  reason  ivl 

Ch.  I.  S.  IL   jejiver  the  children  to  their  father,  that    his     be 

minister  was  a  situation  in  life  that  left  them  with 

educating  them  as  they  ought  to  be  educated^  rcga 

their  fortune  and  estate,  and  where  so  much   depenc 

tum  of  supply,  for  the  purpose  which  the  discretion 

may  lead  her  to  apply. 

Not  when  the       It  is,  however,  certain  that  where  the  father  is  wil 

and  wiiliog^^    educate  his  children  in  a  manner  suitable  to  their  e: 

Court  cannot  interfere  with  him,  so  as  to  supersede  h 

restrain  him  from  pursuing  the  plan  which  be  may  tl 

however,  he  accept  maintenance  through  the  instrum^ 

Court,  the  Court  has,  of  course,  the  right  of  directing 

how  the  maintenance  shall  be  applied.     If  maintenance 

given,  by  the  deed  or  will,  the  father  has  in  general  the 

that  maintenance  allowed  him  for  their  education,  in  ti 

may  conceive  proper,  as  we  have  seen  in  the  case  of  Smt 

before  noticed  (cQ.    But  these  subjects  will  be  considc 

length  under  the  head  of  maintenance  (e). 

Court  win  con-     4.  The  Court  will  moreover,  if  it  see  fit,  for  the  bene 

w^to^he  mar-  ^^ction  of  the  infant  from  injury,  whether  he  be  a  ward 

Tiagenofin-     more  especially  in   the  former  case,  control  gaardians 

wards  or  not.    marriage  of  the  infant,  by  securing  that  they  shall  not  ma 

permit  him  to  be'  married,  without  leave  of  the  Court,  and 

ing  them  if  they  infringe  the  instruction.    The  practice  oi 

in  this  particular  we  shall  hereafter  consider  more  at  lengtl 

present  it  may  be  remarked,  that  the  Court  exercises  this  I 

over  the  natural,  testamentary,  and  other  legal  guardians  fc 

tection  of  the  infant     Thus  in  Shaftesbury  v,  Hannam  (j), 

insinuated  that  the  mother  and  guardian  was  a  Papist,  and  in 

send  the  infant  beyond  sea,  she  was  ordered  {inter  alia 

Christmas,  to  enter  into  a  recognizance  not  to  marry  the  inf; 

out  leave  of  the  Court.     And  in  Foster  v.  Denny  (A),  the  Loi 

cellor  says  of  testamentary  guardians,  that  in  that  and  ot 

cases,  they  should  give  security  not  to  marry  the  child  infr^ 

nubiles,  or  consent,  or  be  aiding  to  the  marriage  of  such  poi 

nubiles  during  minority,  without  acquainting  the  Court.    If  tl 

only  an  apprehension  that  the  infant  will  be  married  unequallj^ 

by  the  guardian  or  his  neglect,  a  Court  of  Equity  will  interpos 

send  for  the  infant,  and  commit  him  to  the  custody  o{  a  proper i 

or  relation,  in  order  to  prevent  such  danger.   And,  as  we  liav 

seen  (i),  will,  in  many  cases,  supersede  and  punish  guArd/^' 

(d)  P.  192.     '  (;?)  Finch,  343. 

(«)  Pott,  Book  III.  Ch.  X.,  XI  (/»)  2  Ca«.  Ch.  m 

(/)  Post,  Ch.  II.  (t)  P.  178. 
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Pr.  T.-*Bk.  n.  rules,  in  this  respect,  punishable  by  informationi 

"'  '    •    •   infant  was  not  a  ward,  although  married  by  the  gi 

to  her  great  disparagement,  the  Court  held  it  was  r 

the  Court  never  had  the  care  of  it,  or  had  commi  tte 

the  defendant  (r). 

Wbcra  consent      So  though  guardians  of  wards  of  Court  consent  I 

nnulfiedor'     if  the  settlement  be  improper,  the  Court  will    null 

controlled.       ^^d  refuse  permission  to  the  infants  to  marry  5  and  « 

effect  was  affirmed  by  the  House  of  Lords  (s) ;  and  a 

was  laid  down  by  the  Irish  Chancery  in  the  case  c 

Grogan  {().     But  in  Leeds  v.  Bamardiston  (u),  wber 

married  under  age,  with  the  consent  of  the  guardi 

that  of  the  Court,  and  applied,  after  age,  to  have   thi 

ferred  to  the  trustees  of  the  settlement,  the  Court  grt 

cation,  even  without  a  reference. 

In  the  cases  oi  Smith  v.  Smith  (9),  and  that  of  Lord 
the  Court  went  a  step  further.  In  each  of  these  cases 
no  party  to  the  suit,  was  seeking  to  marry  the  infant 
petition  of  the  guardian  of  the  ward  of  Court,  an  ore 
restraining  the  guardians  of  the  other  infant  from  pen 
marry  the  infant  ward  of  Court  without  leave  of  the  Co 
Or  supplied  by  By  section  17  of  the  4  G.  4,  c.  76,  where  the  father 
the  parties  so  to  be  married,  or  one  of  them,  so  under 
non  campoSf  or  the  guardian  or  guardians,  mother  or  moi 
of  them,  whose  consent  is  made  necessary  by  the  act,  1 
campoSf  or  in  parts  beyond  seas,  or  shall  unreasonably,  or 
motives,  refuse  or  withhold  bis,  her,  or  their  consent 
marriage,  any  person  desirous  of  marrying  is  tbeceby 
to  apply,  by  petition,  to  any  of  the  Courts,  to  be  proceec 
summary  way ;  and  in  case  the  marriage  shall,  upon  e: 
appear  to  be  proper,  the  said  Court  shall  judicially  dech 
so;  and  such  consent  shall  be  as  efiectual  as  that  of  the  fai 
dian,  or  mother,  Under  this  section  the  ViceChancell 
parte  Cooper  {x),  consented  to  the  marriage  of  a  lady,  whi 
was  in  India,  and  not  expected  to  return ;  but  in  Ex  pa 
where  a  female  infant  petitioned,  stating  that  she  had 
eligible  proposals  of  marriage,  but  that  her  father,  unreaso 
from  undue  motives,  refused  his  consent,  and  praying,  that  ti 
would  declare  it  a  proper  marriage :  the  Lord  Chancellor 
saying,  that  that  part  of  the  clause  did  not  apply  to  a  father,  I 
to  mothers  and  guardians. 
Vihnt  mainte-     5.  By  the  Stat.  1 1  &  IS  W.  3,  c.  4,  if  any  Popish  parent 

(r)  Goodall  v.  lUrria,  3  P.  Wmn.  560.  (if)  4  Sim.  438. 

(f )  Loid  W.  Gonlon  v.  Irvrin.  4  B.  P.  C.  (0)  3  Atk.  304. 

353.  (w)  Cai.temp.T8lb.58, 

(()  Beattie,  221.  (x)  Cited  3  M.  &  C.  473. 
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to  allow  his  Protestant  child  a  fitting  maintenance  with  a  view  to  ^ch^  i7s  *u/* 
compel  him  to  change  his  religion,  the  Lord  Chancellor  shall,  by  nance  com- 
(Hrder  of  Court,  constrain  him  to  do  what  is  just  and  reasonable.    So  peHed  by 

•    statute. 

by  1  Anne»  stat.  1,  c  SO,  if  Jewish  parents  refuse  to  allow  their 
Protestant  children  a  fitting  maintenance  suitable  to  the  fortune  of 
(he  parent,  and  the  age  and  education  of  the  child,  the  Lord  Chan- 
cellor, on  complaint,  may  make  such  order  therein  as  he  shall  see 
proper  (y).  Except  under  these  enactments  there  seems  no  power  in 
the  Court  to  compel  guardians  to  maintain  their  wards  unless  indi- 
rectly, or  by  superseding  them.  The  Poor  Law  Acts  («)  supply  the 
only  means  for  enforcing  this  du^. 


SECTION  in. 

Of  (he  formal  Mode  in  which  the  Court  toiU  Exercise  this  authority 

and  interference  over  Guardians* 

I.  On  Petition  only  without  suit. — It  seems,  for  some  time,  to  0^«  ^9^^ 
have  been  a  matter  of  doubt  how  far  the  Court  could  interfere  with  this  protocdvt 
the  guardian,  at  least  with  the  father,  without  a  bill  filed.     Thus  in  ^^"J^Ld. 
a  book  of  authority  (a),  it  is  queried  whether  a  child  must  not  be  a  p^^^^^  ^qi^, 
vard  of  Court  to  warrant  interfering  with  the  authority  of  the  father, 
dtiiig  Warner's  case  (i).     And  upon  inspecting  that  case  it  will  be 
feond  that  the  argument  in  favour  of  superseding  the  authority  of 
the  £ither,  seemed  entirely  limited  to  the  case  of  wards  of  Court 
The  true  distinction  seems  to  be  pointed  out  in  the  treatise  above 
feferred  to(c),  where  it  is  said  that  ''  the  Court  will  not  remove  a 
testamentary  guardian,  or  consider  his  conduct  a  contempt,  unless 
the  infant  be  a  ward  of  Court,  although  it  may  impose  restrictions 
and  will  prevent  the  prejudicing  of  the  infants.** 

There  are  many  cases,  therefore,  in  which  the  Court  will  interfere 
on  petition  only,  without  suit,  and  control  the  acts  of  guarcUans  as  to 
in&nts.  Thus  if  any  misbehaviour  be  shewn  in  a  guardian,  the 
Court,  as  a  matter  of  trust,  has  a  superintendance  over  it,  and  will 
interfere  on  petition  on\y{d).  The  order  in  Goodallv.  Harris  {e), 
is  an  instance  of  the  interference  of  the  Court  for  the  protection  of 
the  iniant,  on  motion,  although  there  was  no  cause  in  Court.  So  the 
proper  application  to  change  a  guardian  seems  to  be  by  petition  (/), 
and  he  may  be  removed  on  petition  if  he  consent,  and  there  be  no 
charge  against  him  (y).     So  in  Re  England  (A),  where  the  property 

(jr)  Lord  Raym.  699.     Vincent  v.  Fer-  (d)  Per  Cur.  2  P.  Wms.  117. 

UMlcr,  I  P.  Wms.  624.  («)  2  P.  Wins.  660,  ante, 

(x)  AnU,  p.  112.  (/)  Ex  parte  Ilchestcr.  7  Vei.  348. 

(a)  2  FoDbl.  Eq.  232»  n.  *  (g)  Re  Swift.  2  Moll.  330. 

<*)  4  a  €.  C.  101.  (fc)  I  R.  &  M.  677. 
(r)  2  FonbL  ibid. 
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Pt.  i,-.Bk.  II,  wa3  smally  on  petition  of  the  infants,  (that  of  th 

I '        T     ^     1 1T 

' "' — '-  testator  was  dismissed)  a  guardian  was  appointee; 
father  being  alive,  but  insolvent,  and  30O/.  jf^sts  r 
the  guardian  to  send  them  to  their  mother  in  India 
Moor^  (»),  a  formal  application  was  not  considerec 
unjust  case ;  but  Che  infant,  writing  to  the  Chancel  J  i 
ivas  brought  up  by  the  Court,  away  from  the  inotb< 
in  custody  of  the  messenger, 
^y  "«*''•  II.  On  Bill  and  Answer,  and  interlocutory   Peii 

therean, — This  is  the  ordinary  and  proper  mode  wbt 
to  supersede  the  authority  of  the  legal  guardian^  ai 
infant  fully  under  the  care  of  the  Court.  If  a  testamc 
has  misconducted  himself,  and  it  be  sought  to  remc 
must  be  filed,  and  it  is  not  the  rule  of  the  Court  to  i 
petition  only(£).  And  as  he  cannot  be  removed,  s 
cannot  be  punished  as  a  contempt,  unless  the  infant 
Court  (/).  All  the  former  cases,  except  those  just  menl 
we  have  been  considering,  were  cases  where  the  infant 
wards  of  Court  by  bill  filed  on  their  behalf. 

In  most  cases  (m)  it  has  not  been  thought  expedient 
decree  has  been  pronounced,  if  it  be  wished  to  place 
under  the  immediate  management  of  the  Court,  supersec 
trolling  the  legitimate  guardian  ;  but  on  a  petition  on  be 
infant  the  authority  of  the  Court  has  been  so  far  exercised 
case  it  will  do  for  the  infant  what  is  expedient  for  his  bene 
regard  to  the-  prayer  (n) .     In  Whitfield  v.  Hales  (o),  a  ref( 
made  to  approve  of  guardians  for  the  infants,  although 
was  plaintiflTin  the  suit. 
yrniofhabeoM      HI.  Another  mode  by  which  the  Court  acts  for  the  pro 
infants,  in  the  case  of  duress  or  cruelty,  is  by  the  writ  othabei 
obtainable  on  petition  or  motion  ;  but  it  seems,  that  in  thh 
the  Court  of  Chancery  has  only  a  concurrent  jurisdiction 
common  law  Courts,  and  can  only  look  to  cruelty  or  constn 
cause  for  taking  a  child  from  his  father  (p). 

In  interfering  with  the  parental  or  testamentary  guardians 
Court,  in  general,  acts  by  an  express  and  solemn  order,  not  si 
its  subordinates  to  do  so  without  its  particular  direction. 
have  seen,  however,  the  details,  consequent  upon  such  ordi 
generally  settled  in  the  usual  way  by  reference  to  the  Master. 
Ofconicmpt        IV.  As  we  have  already  had  occasion  to  observe  the  Court 

(i)  Dick.  88.  See  proceedings  VVelleiiley  v.  We 

ik)  O'Keefev.  Cai^ey,  I  Sch.  &  L.  1C6;  2  H.  &  M.  639.    Lyons r.  Bleakia 

He  SwiHsy  2  Moll.  330.  250,  and  caaes  there  meoliooed  i» »« 

(/)  2  Fonbl.  £q.  232.  n.     Goodall  r.  (n)  Per  Lord  Eldoo,  10  Ves.  ^. 

lliTTis,  ante.  (o)  1*2  Veil.  492. 

(m)  Stc  Potts  V.   Norton,   1    P.  Wnis.  ( /O  Per  Lord  Eidon,  Lyons  i.  Bk 

I09,n,  Creuzc  t.  Huntci.  i  B.C'.C.SOO,  n.  .v./»»rt. 
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any  act  of  the  gaardian,  in  infringement  of  the  directions  of  thePr.! — ^Bcll. 
Court,  as  a  criminal  contempt  (q).  In  Eyre  ▼.  Shafieibury  (r),  a  ^h.  l  8.  III. 
sequestration  was  awarded  against  the  mothery  a  peeress,  for  marry- 
ing tiie  infant  without  featre.  And  as  we  shall  find,  when  we  come 
to  consider  the  general  rules  of  the  Court,  as  to  the  marriage  of 
infiiQts,  all  persons  concerned  in  such  contravention  of  its  rules,  will 
be  punished  as  for  a  contempt,  by  imprisonment,  and  in  some  cases 
by  a  criminal  information. 

Where  the  contempt  is  concerning  the  custody  of  the  infant,  the 
course,  as  appears  from  the  above  cited  cases,  is  on  motion,  with 
notice  to  bring  up  the  in&nt  and  all  parties  concerned,  and  to  move 
for  the  commitment  of  the  offending  party !  but  the  infimt  must  be 
brought  into  Court,  that  he  may  be  turned  over  to  the  proper  custody. 
And  the  same  course  appears,  as  we  shall  find,  to  be  pursued  in 
cases  of  marriages  in  contempt. 

V.  It  remains,  lastly,  to  be  mentioned  that  the  Court  will  not 
interfere  or  exercise  its  authority  in  any  of  these  respects  against 
guardians,  (except  indeed  by  habeca  corpus)^  unless  the  infant  has 
property  of  its  own,  or  a  prospect  of  maintenance  elsewhere,  so  as  that 
it  can  be  brought  up  without  the*  aid  of  the  father  or  other  guardian  (s). 
And  where  the  interference  of  the  Court  is  solicited  solely  on  pecuniary 
grounds,  as  where  the  father  was  in  poor  circumstances,  and  the 
mother  offered  to  maintain  the  infants  out  of  her  separate  estate  (^, 
and  claimed  to  be  allowed  the  possession  of  the  infants  on  that  score, 
the  Court  refused  her  petition,  saying,  that  where  the  Court  interfered 
against  the  father  upon  pecuniary  considerations,  they  had  been  solid 
considerations,  and  not  mere  expectations ;  in  all  the  cases  there 
bad  been  some  immediate  irrevocable  provision  by  which  the  child 
could  be  brought  up  in  a  manner  suitable  to  its  future  prospects :  but 
the  Court  would  not  interfere  on  a  mere  ofier. 


SECTION  IV. 

Cfthe  Statutory  Powers  of  the  Court  cu  to  the  Guardianship  of 

Infant  Felons. 

It  remains,  lastly,  to  be  stated  that  by  a  late  act  (m),  where  any  Of  the  guar- 
iniant  is  convicted  of  felony,  the  Court  of  Chancery,  upon  the  appH- infant  ^lote. 
cation  of  any  party  who  may  be  willing  to  take  charge  of  such  in&nti 
and  provide  for  his  maintenance  and  education,  may,  due  regard 

(f )  AmU.  902,  n. ;  Anon.  Fitzg.  106.  Beaufort,  2  Rasa.  1 ;  Re  England,  anU ; 

WcUealey  v.  Wellesley,  2  R.  &  M.  639.  1  Russ.  &  M.  677.  Shelley  v.  Westbrooke, 

Waki   «.  Waiiie,MS$.,  May  1839,  M.R.  Jac.  268. 

(r)  2  P.  Wmt.  112.  (£)  Anon.  Jac.  264. 

(t)  Sm  Per  Lord  Eldoo,  Welle»ley  v.  (u)  3  &  4  Vict.  c.  90. 
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Pt.  I.— Bx.II.  being  had  to  his  age,  and  to  the  circumstance8« 
Ch.  r«  8*  IV.        .  ^    . 

— '—^—^ — '-  of  his  parents,  testamentary,  or  natural  guardiar 

custody  of  such  infant  during  his  minority^  or  anj 

or  persons,  upon  such  terms,  and  under   such 

Court  may  think  fit :  such  order,  if  made^  is  to 

father  or  guardian,  and  no  person  is  to  use  anjr  j 

consistent  therewith:    such  order  may   be    resc 

varied  from  time  to  time,  and  the  Court  may,  on 

give  costs  to  the  father  or  guardian  opposing^  it,  if 

By  section  S,  part  of  such  terms  is  to  be  that  t 
be  sent  beyond  seas,  or  out  of  the  jurisdiction* 

By  section  8,  no  fee  is  to  be  taken  by  any  oiBScer « 
such  application,  and  the  Court  may  assign  a  coun 
oppose,  and  a  clerk  or  practitioner  to  advise^  who  ai 

By  section  4,  the  sentence  on  the  infimt  is  not 
with. 


\^T•^:^5^ 
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Pt.  I— Bk.  II.  benefit  of  the  infant,  any  person,  as  aniitnis  ctsric^  '■ 
—^ — '         plication  on  his  behalf,  though  the  applicant  be  n  : 
infant  be  no  ward  of  Court  (/)• 

We  may  consider  this  subject,  as  regards  i 
Marriage f  and  After  Marriage^  in  each  of  which  I 
diction  of  the  Court  is  preventive,  protect!  ve^  and  j 


SECTION  I. 

Before  actual  Marricige. 

Before  actual  I.  Of  the  consent  of  Parents  and  Guardians. — ' 
Mn™^Miente  ^^®  Ward,  without  the  consent  of  the  guardian,  was, 
and  ^ruardiaos  law  of  England,  but  not  it  appears  of  Ireland  (ff),  a 
"^"^  ■  the  ward :  and  aggravated  in  this  respect,  that  after  si 
by  marriage,  the  ward  cannot  be  restored  to  such  con 
she  was  in  before,  it  being  rendered  impossible  by  thi 
ravisher  (A).  As  we  have  seen,  in  treating  of  the  autl 
dians,  by  the  last  marriage  acts  (i),  the  consent  of  the  fati 
guardian  or  guardians,  legal  or  appointed  by  the  Cou 
is  required  in  all  cases  where  there  are  any  such,  if  the 
by  license  or  before  the  Registrar,  and  an  oath  to  thi 
be  made  by  one  of  the  parties,  before  the  marriage  can  be 
except  in  certain  specified  cases.  In  Ireland,  ali  n 
matrimonial  contracts,  where  either  party  is  under 
without  the  consent  of  the  father  in  writing,  or  if  dead,  oftl 
or  if  no  guardian,  of  the  Lord  Chancellor,  are  absolute 
either  party  be  entitled  to  100/.  per  annum  real,  or  to  50C 
property :  or  the  father  or  mother  of  the  party  so  marr; 
age  be  in  possession  of  a  real  estate  of  100/.  annual  value^ 
personalty  {k) ;  and  statutes  in  both  countries  have  imposec 
on  parties  marrying  infants  without  such  consent,  as  we 
whilst  considering  the  authorities  and  duties  of  guardians  (i 
The  Court  of  Chancery  also,  as  we  have  already  cc 
noticed,  looking  in  all  cases  to  the  benefit  of  the  infant^  for 
pose  of  protecting  him  from  the  ill  consequences  of  marryi 
age  when  he  is  not  capable  of  judging  for  himself,  or  othe 
his  disadvantage,  requires  him  to  obtain  the  consent  of  his  gi 
or  other  persons  authorized  for  the  purpose,  whether  appok 
the  Court  or  not,  in  all  cases  where  there  are  any  such,  to  ar 
contemplated  marriage,  before  it  can  be  properly  and  rej 

(/)  Beard  v.  Traven,  1  Ve8.  313.  antt,  p.  122. 

{g)  Barge  Comm.  I,  146.  (fc)  9G.  2.c.  II. 

(A)  2  iMt.  440 ;  2  P.  Wms.  110.  (/)  AnU,  p.  123, 156. 
(i)  4G.  4,  c.  76;  6  &  7  W.  4,  c.  85; 
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Pt.i.— Bk.1I.  this  section^  consented  to  the  marriage  of  a  lad 

^"'^^•^•^'    India  and  not  likely  to  return ;  but  in  Ejc  pan  i 

Chancellor,  the  Vice  Chancellor  afterwards    ci 

that  decision  was  wrong,  and  that  in   that  case 

where  a  lady  petitioned*,  stating  that  she  had  hai 

marriage,  but  that  the  father,  from    uxireajaoi. 

motives,  refused  his  consent,  the  Court   had    nc 

part  of  the  clause,  which  related  solely  to  mother 

The  rules  of  Courts  of  Equity  with   regard  ta 

to  gifts  in  wills  or  deeds  requiring  the  consent  of 

named  therein  to  the  marriage  of  minors,  wriJI  be 

end  of  this  chapter. 

If  the  infants        II.  If  the  infants  be  wards  of  Court  or  under  its  j 

Mnroflhe^^'^'  proceeding  taken  therein  on  their  behalf,  the  consei 

Conrt  required  tbdr  marriage  is  required  also.    This  appears  by  i 

^  ^'  which  was  formerly  exacted  from  all  committees  and 

the  ward  was  given  over  to  their  care,  that  be  sbouJc 

without  leave  of  the  Court :  which  practice,  though 

discontinued,  in  particular  cases  is  still  required  (g),  i 

order  is  pronounced  to  that  effect.     However,  no( 

established  than  that  it  is  contempt  of  Court  to  marry 

marry  a  ward  without  leave,  whether  the  order  to 

express  or  no  (A).-   The  Crown,  according  to  Lord  J 

acts  in  these  cases,  by  way  of  analogy  to  the  care  and 

the  natural  parent,  and  for  this  reason,  where  infimts  ur 

(tf  the  Court  are  upon  a  treaty  of  marriage,  the  Court  r 

Master,  to  see  whether  the  setdement  proposed  is  proper  ; 

the  Court  wiU  not  give  the  infant  leave  to  many:  and  its 

is  most  usefully  exercised  to  restrain  persons  from  doing 

disparage  in&nts  where  the  act  has  not  yet  been  complete 

In  such  cue        This  restriction,  where  the  infant  is  a  ward,  is  exten 

MntuseUM^"'  persons  who  have  the  care  of  him,  whether  by  parenti 

'fcil^S* *****  ^^  "8**^  ^  otherwise :   their  consent  fa  a  nullity  without  ti 

Court,  aldioogfa  the  £ict  of  its  having  been  given  on  their  p 

induce  the  Court  to  grant  that  consent.    However,  in  Bi 

V.  Chrogan  (A),  Lord  Manners  said,  in  a  case  where  the  v< 

the  infant's  fortune  depended  on  her  marrying,  if  under  tweni 

with  the  consent  of  the  ifather,  that  it  might  have  protected  i 

band  from  punishment  for  contempt  if  he  had  married  wil 

consent,  although  without  that  of  the  Court  (Q. 

Mode  o^ob-         The  mode  of  obtaining  the  consent  of  tiie  Court  is  for  son 

(/)  Ibid.  (t)3Atk.305. 

(i)  Sm  ante,  p.  196.  (*)  Beatt.  2J4. 

A)  Eyre  ».  SbaftMbuiy,  2  P.  Wmt.  1 10.  (/)  Aod  lee  Lnd^  i>.  Baroiri/d 

Hill  V.  Turner.  1  Atk.  616.  Bell  v.  Coutts,  Sim.  538. 
1  V.  &  fi.  301  i  6  Vet.  672;  MCjioft. 
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Pt.  I.— Bk.  II.  the  person  whose  child  is  married  to  tlie  wai    I 
__"i!! — '  privity  or  contrivance  (a).     And,  under  any  cirv  i 

in  fact,  of  a  ward,  whether  it  be  de  Jure  or  no  : 
sufficient  act  whereon  to  ground  contempt  (6^. 
will,  as  a  general  rule,  extinguish  it  (jc)  ;  altho 
Ball  v.  Coutts,  the  Court  refused,  under  the  circi 
the  contempt  committed  eight  years  before. 
Not  punishable      If  the  marria£re  be  without  the  consent  of  the 

as  a  contempt,   i        t      /^  .    .  ,  „ 

unless  infant     Dy  the  Court,  It  is,  as  we  have  seen,  equaJJy  a  co& 
a  ward.  leave  of  the  Court  be  obtained.     But  it  seems  the 

is  no  contempt,  nor  punishable  as  such  (although 
dictment),  where  he  is  not  a  ward,  tior  under  a  gi\ 
by  the  Court,  nor  by  any  process  within  its  prote»i 
which  appears  from  the  case  otGoodall  v.  Harris  (d 
Chancellor  Hardwicke  decided,  that  in  that  case  n 
been  committed,  the  girl  never  having  been  nnder 
When  and  how  Court,  nor  Committed  by  it  to  the  custody  of  the  det 
iTward.'"''  ^  seems  well  established,  that  the  mere  filing  of  a  bfi 
infant  is  a  principal  party,  is  sufficient  to  make  an  in 
thils  purpose,  although  there  be  no  formal  commitment 
of  any  one,  as  in  Sir  E*  Hanne^s  case  (^),  where  th 
only  for  an  account  of  the  father's  property,  and  for  thi 
of  the  infant.  It  is  sufficient  for  the  purpose  \{  the  bii 
same  day  as  the  marriage  in  Scotland  (/).  In  Lespinasi 
it  was  filed  after  the  pair  set  out  for  Scotland  (y);  hi 
Beretford  {h)  the  bill  being  filed  on  the  elopement,  but  i 
the  marriage  in  Scotland,  that  act  seems  not  to  have  beei 
a  contempt.  It,  however,  seems  (o  be  sufficient  to 
marriage,  or  attempt  at  it,  a  contempt,  if  the  guardian  be 
by  order  of  Court,  on  petition  only,  without  suit  (f). 
Ignorance  or  Ignorance,  or  want  of  notice  that  the  infant  was  a  ward 
DO  cxcuK*^"  prevent  or  excuse  the  contempt,  although  formerly  it  seen 
been  held,  that  knowledge  of  his  being  a  ward  was  nece 
However  it  has  since  been  repeatedly  determined,  that  a 
other  proceeding  in  Chancery,  as  to  the  infant  or  his  estate, 
lis  pendens  of  which  all  the  world  are  obliged  io  take  notice^ 
ance  of  that  fact  is  no  excuse :  but  all  parties  man'ying,  or  atte 
to  marry  the  infant  in  such  case,  will  be  guilt;  of  contempt,  i 

(a)  Eyre  v.  Shaftesbury,  2  P.  Wms.  1 15.  (/)  Salles  v.  Sar^oo,  6  Ves  . 
Sir  E.  Hanne's  case,  cited  Butler  v.  Free*        (^)  3Vei.  98  a. 

man,  Amb.  304.  ht)  Ibid.  506. 

(b)  Salles  v.  Savignon,  6  Ves.  572.  (i)  See  (he  Qoe^,  hmh.  303;  t 

(c)  Ball  V.  Coutts,  1  Ves.  &  B.  300.  parte  Moaotfort,  15  Ves.  445.  £x 
Hodgens  v.  Hodgeos,  tupru.  Ihomas,  Amb.  145^   £x  parte  Bii 

(d)  2  P.  Wms.  560.  3  Atk.  313.  Ex  parte  Salter,  3  Br.  i 

(e)  Cited  2  P.  Wms.  115;  and  see  Eyre  {k)  Phipps  v.Lord  Anglesea,  I  P.  \ 
V.  Shaftesbury,  2  P.  Wms.  116,  and  Lord  696;  and  tie  words  of  Lord  Haidw 
Raymond's  case,  temp.  Talb.  59.  3  Atk.  157. 
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there  be  no  actual  knowledge  (/),  however  such  ignorance  may  ex-  Ft.  i_Bk.  il. 
tenuate  the  fault*  -^ —       '- 

It  is,  however,  no  contempt  if  the  ward  marry  after  age  without  No  contempt, 
consent  of  the  Court,  although  the  Court  still  has  his  property  (m);  after  full  age. 
but  in  such  case,  as  we  shall  hereafter  see,  a  proper  settlement  will 
yet  be  enforced,  at  least  in  the  case  of  a  female,  unless  the  wife  waive 
this  right  openly  in  Court,  or  by  commission,  a  reference  being  pre- 
viously made  to  ascertain  whether  there  be  a  settlement  or  not,  and 
if  there  be,  whether  it  be  a  proper  one  (»)•  And  in  Leeds  v.  Bar* 
MTdut<m(o\  where  a  young  lady,  a  ward  of  Court,  had  married 
between  twenty  and  twenty«one,  without  the  consent  of.  the 'Court, 
but  with  that  of  her  father,  and  with  a  settlement,  and  after  she 
came  of  age,  she  and  her  husband  presented  a  petition  to  have  the 
funds  transferred  to  the  trustees,  it  was  not  only  not  punished  as  a 
contempt,  but  the  Vice  Chancellor  ordered  a  transfer  on  the  separate 
enunination  of  the  lady  in  Court,  or  under  a  commissionj  without  a 
reference. 

So  a  city  orphan  cannot  marry  without  the  license  of  the  Court  of  Orphans  in  the 
Aldermen,  on  pain  of  commitment ;  the  intended  husband  is  usually 
required  to  take  out  his  freedom  of  the  city,  and  the  Court  refers  it 
to  the  Common  Serjeant  to  approve  of  a  proper  settlement  (p).  And 
though  it  appear  the  party  had  no  notice  of  his  wife  being  a  city 
orphan,  yet  he  is  still  punishable,  for  he  is  bound  to  inquire  (;}• 

III.  In  all  cases  where  the  Court  permits  its  wards  to  marry,  it  re-  Ag«  of  parties 
quires  that  the  age  of  both  parties  shall  be  sufficient  and  congruous,  be  congmoiu. 
Thus  it  was  an  aggravated  contempt  to  marry  the  guardian's  son  at 
seventeen  to  a  female  infant  of  nine  (r).  In  Herberts  case  («),  that 
the  wife  of  the  infant  was  older  than  himself,  was  also  an  aggravation 
of  the  contempt  of  the  marriage.  In  Lord  Raymond^ a  case  (t)  the 
Court  held,  that  his  age  being  only  seventeen,  was  alone  sufficient  to 
induce  the  Court,  on  the  petition  of  the  guardians,  to  interfere  to 
prevent  the  marriage,  although  the  fortune  of  the  lady,  and  her 
&mily,  were  said  to  be  equal  to  his.  Again,  seventeen  was  held  too 
^y  an  age  in  a  male,  in  the  case  of  Warier  v.  Yorke  (u) ;  and  the 
language  of  the  Court,  in  Eyre  v.  Shaftesbury  {x\  closely  corres. 
ponds  with  these  decisions,  where  the  young  earl  had  been  married 
by  the  mother,  without  the  consent  of  the  guardians,  to  the  Lady 
SuasDnah  Noel.     In  GoodaU  v.  Harris  (y),  where  one  of  the  guar- 

^0  Herbei^s  case,  3  P.  Wmi.  116 ;  and      710. 

case  there  cited.    Moor  ».  Moor,  (g)  3  P.  Wms.  118,  n.    R.  v.  Harwood, 


2  F4).  Cat.  Ab.  757 ;  Barnard.  407  ;  2  Atk.       2  Lev.  32. 

--^       Edes  9.  Brereton.   1    West,  348.  (r)  Anon.  Fitz.  106. 

^    hoUoD  V.  Sqnire.  16  Ves.259a.    Ix>ng  (<)  3  ^*  W™»-  ''6- 

»  Elivays,  Moa.  250.  (0  Cap.  temp.  Talb.  57. 

(«)  Ball*.  Couua,  1  V.&  B.  300.  (u)  19  Yes.  451. 

'«)  4  Sin.  538.  («)  2  P.  Wms.  108. 

^-)  Aostenv.  Austen,  2  S.  &  M.  123.  (y)  2  P.  Wms.  560. 

•  ^)  Frederick  v.  Frederick,  1  P.  Wms. 


208  PROTECTIVE  CONTROL  OF  THE   COURT 

Pr.  I.— Bk.  II.  dians  had  married  his  female  ward,  at  the  age  of  nine-and-a-half. 

-^ — '  his  son,  the  Court  ordered  him  to  be  prosecuted  by  informatii 
and  committed  the  infant  to  the  other  guardian*  In  Butler 
Freeman  (x)  eighteen  seems  to  have  been  considered  too  young 
age  in  a  male.  In  Hughes  v.  Science  (a)  the  parties  were  sever 
punished,  the  infant  being  sixteen,  the  husband  sixty.  In  Pern 
V.  Crutchfield{b),  on  information  on  affidavit  of  an  intended  marrii 
of  a  widow  of  thirty-five  with  a  male  in&nt,  aged  eighteen,  the  part 
having  been  previously  convicted  of  a  conspiracy  in  abducing  I: 
from  school  for  that  purpose^  an  injunction  was  granted  to  prev 
it,  and  service  at  the  last  place  of  abode  was  held  sufficient 
Millet  V.  Rowie  (c),  where  a  party  had  married  a  ward,  only  fo 
teen,  having  taken  an  oath,  on  obtaining  the  license,  that  she  waf 
age,  the  young  woman  appearing  evidently  under  age,  the  Co 
expressed  extreme  displeasurCf  and,  as  we  shall  see,  punished  all 
parties.  In  Hodgene  v.  Hodgens  (i2),  the  ward  was  thirteen  oi 
and  the  contrivers  of  the  marriage  were  severely  punished. 

This  requirement  of  the  Court  may  reasonably  be  said  to 
founded  on  three  grounds :  first,  that  thus  the  general  bappinesi 
the  infant  will  be  consulted:  secondly,  that  it  is  desirable  that  Uie  ioi 
should  be  old  enough  to  know  his  own  mind :  and  thirdly,  that 
Court  may  be  assured  that  he  has  perfect  firee  will  in  the  matter, 
is  certain,  however,  that  the  infant,  whether  male  or  female,  canno 
restrained  from  marriage  ad  annos  nubilee^  if  there  be  no  other  rea 
but  want  of  congruity  of  age  {e\  although,  as  we  have  seen, 
Court  must  be  made  acquainted  with  the  intended  marriage  ol 
wards  in  all  cases. 

In  laying  down  the  rule  we  have  been  considering  the  Cc 
merely  enforces  the  provisions  of  the  common  and  statute  law. 
the  statute  Merton  (/),  lords  were  forbidden  to  marry  their  wi 
under  fourteen,  and  were  punished  if  they  did,  though  this  cUd 
extend  to  females ;  and  by  the  4  &  5  Ph.  &  M.  c.  IS,  sixteen 
the  age  fixed  upon,  before  which,  taking  the  damsel  out  of 
custody  of  the  guardian  was  punishable. 

Agie  for  coDfeDt      It  may  be  here  remarked,  that  the  age  of  consent,  by  the  civil 
^         common  law,  to  marriage,  m  an  m&nt,  is  fourteen  m  a  male,  and 
female  twelve ;  but  they  may  marry  before,  and  if  they  agree  the 
when  they  attain  those  ages,  the  marriage  is  good ;  but  they  car 
disagree  till  after  that  time  respectively  {g). 

Equality  in  IV.  The  Court  also  lays  down,  as  a  rule,  that  the  party,  to  wl 

tUMinnneral  ^®  ^^  is  to  be  married,  shall  be  his  equal  in  rank  and  fortune. 

requirad. 

(s)    Amb.  302.  («)  See  anU,  and  2  Fonbl.  Eq. 

(a)  2  £<i.  Cas.  Ab.  758.  FoMcr  o.  Denny,  2  Caa.  Ch.  237. 

(A)  14  Vet.  206.  (/)  20  H.  3. 

(e)  7  Yes.  419 ;  6  Vet.  421,  n.  (g)  Bac.  Ab.  Inf.  (A). 

(d)  4  CI.  U  Fin.  324. 


In  fortune* 
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Pt.  i^b«.TI.  ever  it  would  seem,  from  several  of  the  cases  hereafter  cited,  tha 
^-"-  ^'  ^'  ^'   large  fortune  in  the  other  party  would  be  held  to  oounter-balai 
any  but  a  very  glaring  inequality  of  rank. 

The  same  equality  is  required  also  in  point  of  fortune,  but 

equality  in  this  respect  may,  in  some  degree,  be  counter4»lanced 

great  superiority  of  rank.    In  addition  to  the  cases  above  dtedi 

almost  all  of  which  inequality  of  fortune  was  an  element  of  aggra 

tion  of  the  criminality,  it  was  held  to  be  a  moat  heinoos  conten 

and  punished  as  such,  to  have  contrived  the  marrying  of  a  ward,  ^ 

80,000;.  to  a  schoolmaster  of  Islington,  with  no  fortune.    So 

Butler  V.  Freeman  {z),  that  the  infant  plaintiff  had  been  seduced 

eighteen,  from  a  clergyman,  where  he  had  been  placed  for  education 

a  shopkeeper,  and  a  connection  of  his,  a  woman  of  no  fortune,  to  wfa 

they  married  him.    In  Gordon  v.  Irwin  (a),  although  the  guardii 

and  all  other  the  parties  concerned,  consented,  the  Court  would 

suffer  a  man  of  no  property  whatever,  although  of  equal  family^ 

marry  an  infiuit  heiress  of  rank,  with  very  large  possessions. 

Smith  V.  SmUh{b),  before  Lord  Hardwicke,  be  said,  that  althoi 

the  party  against  whom  the  petition  was  presented  had  not,  in  res] 

of  family,  disparaged  the  ward,  yet  that  another  objection  arose 

account  of  the  great  inequality  of  portion  and  fortune ;  and  he  n 

that  a  ground  for  disapproving  of  the  marriage.     This  doctrin 

confirmed  by  the  constant  practice  of  the  Court,  hereafter  notii 

that  where  a  needy  husband  marries  a  ward,  who  is  an  heiress,  ] 

ticularly  if  in  contempt,  the  settlement  of  her  property  shall  be, 

the  roost  part,  for  the  benefit  of  her  and  her  children  only. 

much  account  does  the  Court  make  of  the  rule  we  are  now  i 

stdering,  that  it  is  laid  down,  in  a  modem  case  (c),  that  althoi 

where  a  beggar  married  the  ward  for  the  sake  of  her  fortune, 

Court  has  been  in  the  habit  of  not  permitting  him  to  touch  itj 

although  that  contempt  of  Court  has  taken  place,  which  the  C 

must  punish  by  commitment,  yet  where  it  brings  together  persoi 

equal  rank  and  fortune,  and  an  equivalent  settlement  is  made,  t 

18  no  rule  that  the  Court  will  not  pay  attention  to  it. 

There  are  partial  exceptions  to  the  strict  enforcement  of  this  i 
which  the  particular  circumstances  ci  each  caae  must  detem 
Thus  it  seems  probable  that  the  greater  the  disproportion  of  ] 
the  greater  fortune  in  the  other  party  would  be  required  to  coui 
balance  the  defect  In  Harvey  v.  Athley  (d),  Lord  Hardwicke  i 
*^  it  was  no  reason  for  setting  aside  a  settlement  on  the  marriage 
female,  that  the  parents  had  not  made  so  good  a  bargain  as 
might  have  done,  and  that  there  were  many  circumstances, 


Exceptions. 


i 


s)  Amb.  901. . 
a)  4  B.  P.  C«  36& 
(6;  3  Atk.  306. 


(c)  Ball  V.  Couttt»  1  V.  a  B. 
aDdaee2P.Wm«.43;  Ctt.  temp.  Tal 

(d)  3  Atk.  607. 
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Pt.  i.—BcTL     6.  With  regard  to  the  mode  in  which  the  Court  will  enforce  th< 

-^1 — '  •  •  rules,  we  have  already  seen  that  the  Court  requires  the  consent 

in  whrch^Uie     ^^^  guardian,  whether  legal  or  appointed  by  the  Court,  to  the  m 

Court  will       riage  of  the  ward ;  that  it  will  remove  infants  from  the  custod] 

rule*.    *         guardians  who  abuse  their  power  in  this  respect^  and  commit  tfa 

to  the  care  of  other  trustworthy  parties,  on  the  application  of  \ 

party  on  behalf  of  the  infant,  and  either  by  suit  and  decree  or  or 

on  petition  in  the  cause,  or  on  ex  parte  petition  only.     That  if 

infant  be  about  to  marry  it  will  require  a  reference  to  the  Mastei 

certify  if  it  be  a  proper  match,  and  to  approve  of  a  settlement,  with 

which  its  permission  to  the  ward  to  enter  into  that  contract  will 

By  an  exoress  be  given.     It  will  also  further,  on  the  application  of  guardians 

^iDrthe  mar-    o^b^rS)  c>n  behalf  of  infants,  pronounce  an  express  order  that 

<riage  without    infant  shall  not  be  married  without  leave.    This,  as  we  have  si 

^^^^  was  formerly  imposed  on  all  committees  of  infants  by  recognizai 

and  was  usually  a  direction  appended  to  the  order  of  committal, 

now  it  will  be  expressly  given,  upon  proper  application,  by  petitio 

motion,  and  the  recognizance  required  to  be  entered  into  if  then 

the  least  apprehension  that  the  infant  will  be  married  unequall} 

Instances  of  such  general  orders  are  to  be  found  in  Jeffreye  v.  Wai 

warstwarth  (m),  on  the  infants  going  abroad  for  a  permanency ;  ic 

Patton  in  1748  (n);  in  Ex  parte  KefU{o\  where  the  recognizi 

also  was  required ;  in  Tombs  v.  Elers,  and  JRotich  v.  Oarvan 

where  the  infants  were  also  removed  from  the  guardian ;   in  S 

brook  V.  Hinchinbrooi  (;),  where  the  infant  was  continued  with 

mother,  but  she  was  restrained  from  giving  her  consent  to 

marriage  of  the  infant,  and  it  was  ordered  he  should  not  be  mai 

on  all  parties    without  leave  of  the  Court.    So,  also,  if  the  suitor  be  himself  ui 

concerned.       ag^^  his  parent  or  guardian  will,  by  the  same  order,  be  inhil 

from  suffering  his  ward  to  marry  the  ward  of  Court.     In  Smi 

Smith  (r),  on  the  petition  of  the  mother,  the  general  order  as  tc 

infant  was  made,  and  that  whoever  had  power  over  the  suitoi 

guardian,  should  not  permit  him  to  marry  the  young  lady  wit 

leave  of  Court.     So  in  Lord  Raymond^ s  case  («),  where  the  i 

was  a  male,  the  order  was  upon  the  guardians  for  the  purpos 

was  said,  of  strengthening  their  hands,  that  they  do  not  permit 

to  marry  without  leave  of  Court :  and  on  the  father  of  the  lad 

addressed,  that  he  should  not  permit  his  daughter  to  marry  the  ^ 

without  such  consent    In  Beard  v.  Travere  (^),  the  general  o 

in  restraint  of  marriage  without  leave  was  pronounced,  and  it 

laid  down  that  in  order  to  get  at  facts  sufficient  to  found  the  g 

(/)  Evre  9.  Shaftesbury,  2  P.  Wins.  102.  (y)  Ibid.  548. 

(m)  Barnard.  144.  (r)  3  Atk.  304. 

(n)  Set.  Dec.  283.  («)  Cas.  terap.Talb.  57. 

(o)  3  B.  C.  C.  601.  (0  1  Yes.  sen.  313  ;  Belt's  Suppll 

(p)  Dick.  88.  ^ 
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upon,  the  Court  will  receive  almost  any  species  of  evidence.  In  cases  Fr.l.— Bk.  II. 
lektiDg to  clandestine  marriagesj  hearsay  evidence  and  declarations  — — '■  '  '- 
are  no  (iefecti?e  proof,  but  have  weight  with  the  Court,  especially 
wbea  onoontradicted  on  the  other  side.  However,  on  a  petition  for 
oommitmeot  for  contempt,  the  comparison  of  handwriting  in  a  letter 
»  not  sufficient,  and  the  ordinary  evidence  of  a  person  who  saw  the 
pvty  write  must  be  obtained  (»).  The  effect  of  breaking  this  order 
of  Court,  it  seems,  will  not  be  to  make  that  contempt  which  was  not 
80  before,  but  merely  to  aggravate  the  criminality  of  it. 

The  Court  will  also,  if  necessary,  by  injunction  on  petition  or  By  injuiictioi»» 
iDotion,  restrain  all  communication,  personal  or  otherwise,  between  ^,^u,Ii^aiioa 
the  parties  wishing  to  marry,  or  any  confederate.     In  Roach  v.  personal  or 
(krvm  {x),  where  it  was  supposed  that  the  mother  and  guardian 
eoonived  at  the  intended  marriage  of  the  female  infant  to  a  person 
kneatb  her,  the  order,  amongst  other  things,  restricted  all  commu- 
tation by  letters  or  visits,  with  particular  persons  named  in  the 
(Tnfer.    In  Beard  v.  Travert  {y\  part  of  the  order  was, ''  that  neither 
Lord  nor  Lady  M.,  nor  Mr.  B.  the  son  of  Lord  M.,  should  have  any 
noess  (0  the  infant,  nor  write  any  letter  or  letters  to  her,  and  that 
dte  infant  should  not  be  permitted  to  have  access  to  the  said  parties* 
iKM-  any  of  them,  nor  to  write  any  letter  or  letters  to  them  or  any  of 
diem ;"  and  similar  orders  were  made  by  Lord  Thurlow  in  Shipbrook 
T>  BmehMrook  (z).    So  in  Butler  v.  Freeman  (a),  on  the  contriver 
of  an  alleged  marriage  being  discharged  from  the  Fleet,  to  which  he 
W  been  committed,  he  was  ordered  not  to  resort  or  keep  company 
*itb,  or  have  any  intercourse  or  correspondence  with  the  infant  until 
farther  order.     In  Pearce  v.  Crutchfield{b\  upon  affidavits  of  an 
oteoded  marriage  between  a  young  ward  of  eighteen  to  a  widow 
of  thirty-five,  and  a  conviction  had  taken  place  on  a  prosecution  for 
<  conspiracy  for  that  purpose,  an  order  was  made  on  the  widow  to 
Attend,  and  in  the  meantime  restraining  her  from  all  communication 
vith  him:  and  as  it  appeared  by  affidavit  that  she  avoided  service  of 
the  order,  a  substitution  of  it  was  allowed  at  the  house,  which  appeared 
to  be  the  last  place  of  abode.     In  Smith  v.  Smith  (c),  the  suitor  was, 
moreover,  ordered  to  produce  all  letters  which  contained  a  promise 
of  marriage,  although  the  father  might  have  possession  of  them,  not 
Ui^  doux  or  letters  of  civility :  and  the  mother,  the  petitioner,  was 
to  be  at  liberty  to  examine  him  on  interrogatories  before  the  Master : 
^  Lord  Hardwicke  refused  to  except  from  this  order  a  letter  written 
^re  the  filing  of  the  bill,  reprobating  that  as  a  mere  distinction, 
tad  that  such  an  affiiir  carried  on  privately  and  clandestinely  without 
t^  knowledge  of  the  guardians,  he  should  treat  as  one  entire  con- 

^)  Wad«  o.  Brovghton,  3  V.  &  B.  172.  son  there  cited. 
-x)  Dick.  88 ;  1  Yes.  157.  (a)  Arab.  304. 

'V  Ibid.  3ia  ;  Belt's  Siipplt.  162.  (b)  14  Yes.  206. 

i',  2  Dick.  548 ;  and  HodgaoD  v.  Wat-  (e)  3  Atk.  304. 
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Pt.  I — Bk.1L  cern.    In  Kent  v.  Burgeu^  after  an  elopement,  which  was  uiuuc- 
Ch.  it.  s.  l  ^gggfyi^  ^^  suitor  was  committed,  and  not  discharged  until  he  had 
undertaken  to  hold  no  communication  with  the  ward  (<f). 

In  some  aggravated  cases  where  a  conspiracy  has  been  formed  to 
carry  off  the  ward,  the  parties,  whether  they  have  succeeded  in  their 
object  or  not,  have  been  indicted  by  direction  of  the  Court  for  the 
same  {e).    And  it  appears  that  the  Court  may  order  the  information, 
although  the  child  be  not  a  ward  of  Court  (/},  and  the  husband  will 
be  included  {g).    Exclusive  of  the  contempt,  contriving  a  marriage 
by  undue  publication  of  banns,  is  a  conspiracy  for  which  a  party 
ought  to  be  indicted  (A). 
On  bUi,  motion,     As  to  the  process  by  which  this  aid  of  the  Court  may  be  obtuned 
petitioD,  &e.     xo  protect  the  infant  from  a  disadvantageous  marriage*    The  filing 
of  a  bill  to  make  him  a  ward  of  Court  is  the  most  effectual,  although 
it  appears  the  Court  has  interfered  for  his  protection,  where  not  a  ward, 
on  motion  ex  parte  (i),  and  on  habstu  carpus  obtained  on  petition 
or  motion  where  the  infant  was  coerced  (j).    The  infant  being  a  ward 
of  Court,  the  assistance  of  the  Court  is  obtainable,  on  petition,  in 
the  cause  (k)  or  motion  (l),  more  generally  the  former;  the  order  for 
commitment  for  contempt  being  made  as  we  shall  see  on  motion. 


SECTION  II. 

Of  the  Protective  Jurisdiction  of  the  Court  of  Chancery  after  the 
actual  or  attempted  Marriage  of  the  Infant* 

Protectivo  !•  Where  the  Infant  is  not  a  Ward  of  Court. — ^We  shall  find  that 

|ari0diction      uulcss  the  iufiint  be  a  ward  of  Court,  either  by  a  suit  as  to   his 
tfter  ftctnai  or  person  or  his  property,  or  by  some  other  process  of  Court,  by  which 
mimrlaMf        ^^  ^^  ^^  brought  within  its  immediate  protection :  the  power  of 
Where  tht       ^^^  Court  as  to  the  punishment  of  the  guilty  parties,  who  have  clan« 
mfant  u  not  a  destinely  married  or  contrived  the  marriage  of  the  infant,  and  for  the 
preservation  of  the  fortune  of  the  infant  is  but  small.    The  practice 
of  the  Court,  however,  may  be  stated  to  be  that  where  any  complaint 
is  made,  that  the  infant  has  been  improperly  married,  either  by  the 
guardian  or  by  his  neglect,  or  against  his  will,  or  under  any  other 
disparaging  circumstances,  the  Court  will  send  for  all  tiie  parties  and 
require  them  to  attend  in  Court,  and  direct  the  contrivers  of  the 


<<f)  L.  J.  R.  X.  100.  (0  Ooodill  V.  Hvm,  S  P.  Wim.  1 1^ 

(<)  PrietUey  v.    Lamb,  6    Vei.   421.  (j)  ^^'^  ^i^  ^^»    ^^  V^'^  AshtoB, 

Miitot  V,  Bowae,  7  Vet.  419,    Pearoe  o.  Dick.  23. 

Crutch6eld,  14  Yes.  206.     Schreiber  v.  {k)  Eyre  v.  Shaftetbary.  2  P.  Wib««  1  \0 

Lateward ,  Dick.  592,  and  caaes  Utert  cited.  Beard  d.  Trareni,  1  Vei.  ten.  313 ;  ibidl*  1 S7 


Ball  v.  Couttt,  1  V.  &  B.  292.     Wade  v.  Ball  v.  Coutts,  I  V.  &  B.  294.     Baahmra 

Broaghtoo,  3  V.  &  B.  172.  o.  M  urray,  8  Yea.  76.  Wade  v,  Bfous^toa 

O  )  Goodall  «.  Harria,  2  P.  Wroa.  661.  3  Y.  &  B.  172, 
(g)  Millet  V.  Rowae,ni;>ra.  (/)  Pearce  r.  Cmtchfield,  14  Yea. 

{h)  Prieatley  o.  Lamb,  supn. 
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marriage  to  be  bound  over  to  answer  an  information  by  the  Attorney-  Pt-I—Bk.  ii. 
General,  which  it  will  direct  the  Attomey-General  to  file  (m).    But  ^'' "'  ^'  " 
the  Court  cannot  commit  any  of  the  parties  for  contempt  (n),  although  "^^J^^^^ 
in  the  Jnontfnumt  case  in  Fitzgibbon,  the  order  seems  to  have  been  brought  ap. 
for  the  committal  of  the  fiither  and  son«  although  the  infant  was  not  a 
ward    If  the  marriage  be  ad  annos  nubUes,  and  there  be  no  question 
about  its  validity,  the  Court  cannot  restrain  the  husband  from  the 
poneasion  of  the  person  of  his  wife  (o),  or  appoint  a  guardian  of  the 
in&nt'a  person  {p),  and  there  is  no  doubt  but  that  contriving  a  marriage 
without  due  publication  of  banns  is,  in  all  cases,  a  conspiracy  at  com- 
mon law  for  which  the  parties  may  be  indicted  {q\ 

If  the  infant  be  ante  annos  nubiks  as  only  nine  years  old,  the  if  infant  be 
Court  will  take  it  firom  the  alleged  husband  and  commit  to  safe  mi^^"^ 
costody  elsewhere,  on  petition  on  its  behalf  (r) ;  and  this,  it  is  ap- 
ptehended,  may  be  done  in  all  cases  where  there  is  any  doubt  of  the 
validity  of  the  marriage,  if  it  be  also  to  the  infant's  disparagement,  or 
against  the  consent  of  guardians,  although  the  infant  be  not  a  ward* 
In  Ex  part0  Jlshtan  (a),  the  Court  interposed  on  the  ground  that  the 
fife  was  an  idiot* 

In  such  case,  where  the  in£mt  is  no  ward  of  Court,  and  the  pro-  As  to  the 
perty  has  not  been  brought  within  its  control,  it  seems  that  before  SliS^^^ 
the  statute  4  6.  4,  c*  76,  the  husband  became  entitled  to  such 
property  immediately  on  the  marriage,  at  least  in  England,  and  the 
Court  could  not  prevent  his  having  it,  although  the  marriage  was  had 
without  consent  of  friends.     However,  although  the  Court  cannot 
q>point  a  guardian  after  marriage,  yet  any  person  may  still  make  the 
infimt  a  ward  as  to  her  property  before  the  husband  reduces  it  into 
possession,  and  if  the  Court,  by  any  means  gets  a  control  over  it,  the 
equity  for  a  settlement  will  arise  (t).    In  Like  v.  Beresford  (tf),  the  Settlement 
bill  was  filed  by  the  father  on  behalf  of  his  daughter,  in  consequence  c^^n^'^  ^ 
of  the  elopement,  but  not  till  the  day  after  the  marriage  in  Scotland,  enforoeit* 
and  the  money  was  paid  into  Court,  and  a  settlement  was  enforced 
against  the  husband,  and  an  assignment  by  him  for  valuable  con- 
sideration of  bis  wife's  property  was  postponed  to  the  wife's  equity, 
although  he  was  not  treated  as  if  in  contempt*    This  doctrine  of  the 
Court  seems  to  rest  in  part  on  the  general  equitable  right  which  a 
married  woman  has  to  a  provision  out  of  her  fortune,  before  her  hus- 
band reduces  it  into  possession*    The  habit  of  the  Court  has  always 
been  of  itself,  and  without  any  application  previously  made  by  the 
ittnied  woman,  to  direct  an  inquiry  where  money  has  been  carried 


(a)  GoodaU  V.  Htnis,  2  P.  Wmi.  560«  cues  cited.    And  see  BuUer  o.  FreemaD, 

Asm.  Ikm.  1 06.  Amb.  302. 

(■)  Ibi£;  %  FoobL  £q.  (r)  Gooda]]  v.  Harris^  tupra.    Anon. 

(•)  Feeler  «»  Deany,  2  Cas.  Ch.  237.  Fits.  106. 

tmA  e.  Genran,  1  Vn,  157.  (t)  Dick.  23. 

( p)  Aid.  It)  Re  Walker,  1  L.  &  0. 323. 

(f)  Pricaikj   V.  Lamb,   6  Vea    421.  (a)  3  Yes.  506. 
Scbhiber  a.  JLatewaid,  2  Dkk.  692,  and 
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^^'  'TT  s' iV'  ^^^^  ^°  ^^^  account,  whether  any  settlement  has  been  made ;  when  she 
— '■ — — — '  comes  to  give  up  her  right  to  her  husband,  she  is  examined  whether 
she  wishes  for  any  settlement ;  if  she  does  not,  then  the  money  is 
paid  to  her  husband ;  if  she  desire  it,  then  a  settlement  is  made  (x). 
There  appears,  however,  to  be  no  case  of  a  woman  being  made  a 
ward  after  a  valid  marriage,  in  England :  the  same  principle  would 
however,  prevail  in  case  the  Coiirt  got  a  control  over  her  property. 
But  it  seems  that  unless  the  infant  be  a  ward,  no  such  settlement  can 
be  enforced  of  the  real  property  of  the  infimt,  unless  under  the 
statutes  now  to  be  mentioned. 
Coun  iQ^tttch       ^^  consequence  of  the  mischiefs  which  were  occasioned  by  the 
cases  by         marriage  of  infants  clandestinely,  and  without  consent  of  parents  or 
'^^^^'  guardians,  the  SSrd  section  of  the  4  G.  4,  c.  76  was  framed  to  obviate 

them,  which  extends  to  all  parties  under  guardianship,  whether 
wards  of  Court  or  not  so :  but  not  to  Ireland,  or  beyond  the  limits  of 
England,  or  to  Quakers  or  Jews,  where  both  parties  are  Quakers  or 
Jews,  except  as  to  the  notice  to  the  Registrar.  By  it,  it  is  enacted 
that  in  case  of  a  marriage  solemnized  by  license  between  parties 
under  age,  by  false  oath  or  fraud ;  or  of  a  valid  marriage  knowingly 
procured  by  any  party  between  such  persons  by  banns,  not  being  a 
widow  or  widower,  knowing  the  parent  or  guardian  was  living,  and 
that  such  marriage  was  had  without  consent,  and  that  the  banns  had 
not  been  duly  published,  or  having  knowingly  procured  their  undue 
publication :  the  Attomey-Creneral,  or  if  none,  the  Solicitor-General,  by 
information  in  Chancery  or  the  Exchequer,  at  the  relation  of  a  parent 
or  guardian  whose  consent  has  not  been  given,  who  is  to  be  respon- 
sible for  costs,  such  parent  or  guardian  previously  making  oath 
to  the  satisfaction  of  the  Attorney-General,  before  a  Master  or  Baron 
of  the  Exchequer,  that  the  valid  marriage  has  been  so  celebrated 
without  his  consent,  or  that  of  the  other  parent  or  guardian  of  the 
minor  to  his  knowledge,  and  that  such  relator  did  not  know  or 
discover  that  such  marriage  had  been  solemnized  more  than  three 
months  previous  to  the  application  to  the  Attorney-General,  may  sue 
for  a  forfeiture  of  all  estate  and  interest  in  any  property  which  hath 
accrued,  or  shall  accrue  to  the  party  so  ofiending  by  force  of  the 
marriage :  ''  And  the  Court  shall  have  power  in  such  suit  to  declare 
such  forfeiture,  and  thereupon  to  order  and  direct  tliat  all  estate  and 
interest  in  any  property  as  shall  then  have  accrued,  or  shall  there- 
after accrue  to  such  offending  party  by  force  of  such  marriage,  shall 
be  secured  under  the  direction  of  the  Court,  for  the,  benefit  of  the 
innocent  party,  or  of  the  issue  of  the  marriage,  or  any  of  them,  in 
such  manner  as  the  said  Court  shall  think  fit,  for  the  purpose  of 
preventing  the  ofiending  party  from  deriving  any  interest,  in  real  or 
personal  estate,  or  pecuniary  benefits  from  such  marriage.    And  if 

(x)  See  Steionietz  v,  Halkin,  1  Gl.  &  J.       SettlemenU  of  Infants  Property,  Part  III. 
66.  Re  Walker,  1  L.  &  G.  323;  and  pott,      last  chapter. 
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both  partieB  so  contracdiig  the  marriage,  shall,  in  the  judgment  of  the  Pt.  I.— Be.  ii. 

Court,  be  goil^  of  any  such  ofience  as  aforesaid,  it  shall  be  lawful  ^'•^^'^•^'' 

for  the  said  Court  to  settle  and  secure  such  property,  or  any  part 

thereof,  immediately  for  the  benefit  of  the  issue  of  the  marriage,  and 

subject  to  such  provisions  for  the  offending  parties,  by  way  of  main- 

tensnee  or  otherwise,  as  the  said  Court,  under  the  particular  circum* 

stioces  of  the  case,  shall  think  reasonable ;  regard  being  had  to  the 

benefit  of  the  issue  of  the  marriage,  during  the  lives  of  their  parents, 

and  of  the  issue  of  the  parties  respectively  by  any  future  marriage, 

or  of  the  parties  themselves,  in  case  either  of  them  shall  survive  the 

other."    By  the  2Mi  section,  all  agreements,  settlements,  &c., 

previotts  to  such  marriage  are  rendered  void.     By  section  S5,  any 

ongjosl  information  must  be  filed  within  one  year  after  the  solemniza* 

tkn  of  the  marriage,  and  be  prosecuted  with  due  diligence ;  and  if 

iojperM>n  or  necessary  party  abscond  out  of  England,  the  Court  may 

order  him  to  appear  and  answer  within  such  time  as  it  thinks  fit,  and 

cuue  the  order  to  be  served  on  him  out  of  England,  or  inserted  in 

the  Gazette,  or  such  British  or  foreign  newspapers  as  may  be  thought 

proper,  and  on  his  defiiult  within  the  time  limited,  to  declare  the 

information  confessed  and  to  proceed  to  decree.    If  the  relator  dies, 

another  may  be  appointed.     In  the  Atiomey-'General  v.  MuUay  (y), 

sQch  an  information  was  filed,  the  party  in  question  having  taken  a 

bloe  oath  that  the  wife  was  twenty-one,  to  obtain  the  license.    The 

Master  of  the  Rolls  held  that  the  Court  had  no  discreticm  to  mitigate 

the  punishment,  but  was  bound  to  declare  the  forfeiture  in  the  words 

of  the  act,  and  to  refer  it  to  the  Master,  to  inquire  what  estate,  right, 

title  or  interest  in  any  property  the  wife  was  entitled  to  at  the  mar* 

nage,  or  had  subsequently  acquired,  and  to  secure  the  same  under 

the  direction  of  the  Court,  and  also  to  make  a  reference  to  the  Master 

U)  approve  of  a  proper  settlement  of  such  property,  and  all  ftiture 

property  which  the  wife  might  acquire  during  the  coverture,  for  the    - 

benefit  of  the  wife  or  the  issue  of  the  marriage,  or  either  of  them. 

By  the  recent  act  of  the  6  &  7  W.  4,  c.  85,  s.  4>3,  which  is  limited 
in  its  operation  as  the  former  act,  the  provisions  of  the  4  G.  4,  c.  76, 
are  extended  to  all  valid  marriages  under  that  statute,  by  means  of 
aoy  wilfully  false  notice,  certificate,  or  declaration  made  by  either 
party  to  such  marriage,  as  to  any  matter  to  which  such  notice,  &c.  is 
required,  and  the  Attorney  or  Solicitor-General  may  sue  for  a 
forfeiture  of  all  estate  and  interest  in  any  property  accruing  to  the 
ofieoder,  by  virtue  of  such  marriage,  in  the  same  manner  as  under 
!he  former  act 

By  the  Irish  act,  6  Anne,  c.  16,  any  person  earring  away  and 
ourrying  without    the    consent  of  parent   or    guardian,  a    ward 

(y)  4  Russ.  3*29. 
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Pr.l.— Bk.u.  having  tubitanoe,  ftc^was  liable  to  be  imprisoned  for  ibreis  years. 
Oh,  ii.  8.  XL  ^^  ^^  disabled  from  taking  any  benefit  from  her  estate.  By 
section  2,  her  estate,  real  and  personal,  was  directed  to  be  vested  in 
trustees  upon  trust,  in  case  she  survived  her  husband,  to  pay  duriDg 
her  life  such  proportion  thereof  for  her  maintenance,  as  Chancery 
should  appoint,  and  also  such  sum  or  sums  of  money  for  the  main- 
tenance and  education  of  her  children,  as  should  be  appomted  as 
aforesaid.  This  statute  was  explained  by  the  19  G.  2,  c.  13,  and  re- 
enacted  by  the  10  G.  4,  c.  34,  which,  by  its  23rd  section  enacts,  that 
where  any  unmarried  girl  under  the  age  of  eighteen,  shall  have  an; 
interest  in  any  property,  real  or  personal,  or  shall  be  an  heiress 
presumptive,  or  next  of  kin  to  any  one  having  such  interest,  if  aoj 
person  shall  fraudulently  allure,  take  or  convey  away,  or  cause  to  be^ 
&C.  such  girl  out  of  the  possession  and  against  the  will  of  her  fathei 
and  mother,  or  of  any  other  person,  having  the  lawful  care  or  charge 
of  her,  and  shall  contract  matrimony  with  her,  besides  the  inflictioi 
of  certain  penalties  on  conviction,  the  offender  shall  be  incapable  oi 
taking  any  interest  in  her  property,  which  is,  upon  conviction,  to  bi 
vested  firom  the  time  of  the  marriage,  in  such  trustees  as  the  Lon 
Chancellor  or  Keeper,  &c.  shall  appoint,  for  the  sole  and  separab 
use  of  such  girl. 
Protective  H*  If  ^  Infant  be  a  Ward  of  Court  or  within  its  cogmxance  b\ 

^fiT^'bl  ^*  ony  judicial  process. — In  such  case,  the  power  of  the  Court  is  great 
Wild  of  Court,  and  if  any  party  be  guilty  of  marrybg  or  attempting  to  marry  thi 
ward  without  its  leave,  he  is,  as  we  have  seen,  guilty  of  a  crimina 
contempt  of  its  authority,  which  it  will  punish  moat  severely.  Th 
Court  will,  moreover,  if  the  marriage  be  a  contempt,  make  use  of  it 
power  of  imprisonment,  to  compel  a  settlement  of  the  property  of  th 
infiwt,  if  a  female,  and  to  deprive  the  husband  according  to  th 
degree  of  his  criminality  of  all  power  over  it. 


ointe  pre*       1*  In  order  to  enforce  this  authority  of  the  Court,  and  the  punisi 

dS^l^rach  '^'^^  ^^  °^y  inflict,  it  is  not  necessary  that  the  infants  should  fa 

protectioii.       actually  committed  by  the  Court  to  the  custody  of  any  one,  or  that 

suit  should  exist  fi>r  this  purpose  (z).    It  seems,  however,  that  on 

of  three  requisites  should  be  'm  existence,  any  one  of  which  will  I 

sufficient 

A  liUJ  to  make      First.  A  bill  should  be  filed  for  the  express  purpose  of  making  tli 

iBikot  a  ward,  j^^u^^  ^  ^^^    j^  jg  sufficient,  as  we  have  already  seen,  if  it  be  file 

the  day  before  the  application  (a).  The  filing  the  bill  the  same  di 
as  a  marriage  in  Scotland  was  held  to  make  it  a  contempt,  thoug 
the  Court  did  not  commit  the  husband,  but  ordered  him  to  make 
settlement  (6).     In  Like  v.  Bererford  (c),  the  bill  was  filed  the  da 

(t)  See  ante,  begtiming  of  the  chapter,  (6)  Salles  v.  S«Ttgium,  6  Vei.  57 

tad  Mft.  Lespioane  e.  Longdeo*  a  Vei.  9B  «. 

(«)  Amb.  303.    Loid  RajUhnd't  case,  (e)  3  Vet.  506. 
tenp.  Talb.  60^ 
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after  tbe  marriage  in  Scotland,  but  the  husband  appears  never  to  have  Pt.  i.— Bk.  il 
been  in  contempt :  and,  as  we  have  already  seen,  for  the  purpose  of  ^^'  ^'  ^'  "' 
securing  the  property,  the  filing  of  the  bill  may  be  at  any  time  pre- 
vious to  the  reduction  of  it  into  possession  by  the  husband.  And 
when  once  on  the  file,  it  is  sufficient  notice  to  all  Uie  world,  of  the 
infiuit*8  being  a  ward  of  Court,  so  as  to  render  the  marrying  of  him 
or  her  without  leave  a  contempt,  although  no  actual  knowledge  of 
that  6et  be  proved  (cQ. 

Secondly.  Or  that  there  should  be  some  cause  or  proceeding  in  or  tome  cauie 
Court,  to  which  the  infimt  is  party,  concerning  either  his  person  or  his  r^^p^og  °he 
estate,  for  his  benefit :  without  which,  if  the  father  be  living,  the  Court  tnfant's  penoa 
cannot  proceed  to  inflict  ponishmoiit  in  a  summary  way  {e) ;  but  it  is 
sofficient  if  it  be  only  respecting  the  infiuit*s  estate  (/)•     In  Hughes 
V.  Science  (g),  the  bill  was  only  for  an  account  of  the  estate,  but  on 
petition  of  the  unde,  the  plaintiff,  the  parties  were  committed  for 
matrying  the  infant   afier    suit  commenced.      In   Mre.  Haineie 
c>s6  (gg),  there  was  a  cause  in  Court  to  which  the  infimt  was  party^ 
bot  only  for  administering  the  estate  of  his  fiither,  and  for  an 
dowance  of  maintenance  for  himself.    Neither  is  it  necessary  there 
should  be  actnally  a  del^;ation  of  the  custody  of  the  infimt  by  the 
Conrt  to  any  particular  person  (A).  Thus,  in  Eyre  v.  Shafiesbury  (t), 
the  petitioner  was  the  testamentary  guardian,  to  whose  care  the 
in&nt  had  been  remanded  by  the  Conrt,  as  being  legally  entitled  to 
his  custody,  out  of  the  hands  of  the  mother :  on  the  mother  marrying 
him  at  the  age  of  fi>urteen,  without  the  privity  and  agiunst  the  con- 
sent of  the  guardian,  on  the  petition  of  the  latter,  a  sequestration 
vas  awarded  agdnst  her :   on  the  objection  being  taken  that  the 
infimt  was  no  ward  of  Court,  it  was  answered  by  the  Court,  that 
in  this  case  there  was  both  bill  and  answer,  and  a  decree  that 
the  trust  of  the  will  should  be  performed,  one  of  which  trusts  was  the 
custody  of   the  infant    In  Sir  E.  Hatme^s  case  there  cited  (it),  the 
parties  who  were  guilty  of  taking  away  and  marrjing  a  ward,  were 
punished  for  contempt,  although  there  was  no  guardian  appointed  by 
the  Court,  nor  any  commitment  made  by  the  Court  of  the  infant, 
there  being  a  cause  in  Court  as  to  the  infant's  property.  In  Ex  parte 
Athion  (Q,  a  writ  de  hondne  replegiando  had  been  granted  to  bring 
op  the  body  of  the  ward:  she  afterwards  married,  and  the  parties 
implicated  were  committed. 

Thirdly.  If  there  be  no  cause  in  Court,  it  is  apprehended,  that  if 
a  guardian  of  the  infimt  has  been  appointed  merely  on  petition,  under 

((tf)  Moorv.  Moor,  Barnard.  407 ;  2  Atk.  (A)  See  Per    Lord  Hardwicke,    Amb. 

\h%*  808* 
(t)  Per  Lord  Ilardwicke,  Amb.  302.  (/)  2  P.  Wma.  112. 

( /  )  Bfbor  «.  Moor,  tMj^ra,  (le)  Ibid.  1 15. 

(f )  9  Eq. Ca.  Abw  756 ;  2  Alk.  173.  (<)  Dick.  23. 

iu)  Cited  2  P.  Wma.  112.  ^ 
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Pt.  i._Bx.  il  the  general  power  of  the  Court,  which  we  have  before  considered,  the 
Ch.  II.  s.  IL  jofjmi;  becomes  so  far  a  ward,  and  it  is  a  criminal  contempt  to  marry 
him  or  her  without  bis  consent  and  that  of  the  Court.    In  most  such 
cases  as  has  been  already  observed,  a  recognizance  was  required  of 
the  guardian  so  appointed,  that  the  infant  should  not  marry  without 
leave  of  the  Court,  and  that  in  some  instances  the  Court  made  this 
part  of  the  order.     In  such  cases  of  an  express  order,  there  can  be 
no  doubt  that  the  Court  will  act  against  all  who  break  it.     But  the 
&ct  of  the  disuse  of  the  recognizance  and  express  order  at  present, 
prove  the  power  of  the  Court  to  protect  the  in&nt  without  them.   In 
Butler  V.  Freeman  (m),  Lord  Hardwicke  having  observed,  that  if  the 
father  be  living,  the  Court  could  not  inflict  punishment  in  a  summary 
way  without  suit :  the  Reporter  puts  a  query  whether  a  siut  be  necessary 
if  the  fiither  be  dead>  to  entitle  the  Court  to  jurisdiction  to  punish  for 
contempt  in  marrying  an  infant.  Since  that  time,  and  indeed  previously, 
it  has  been  repeatedly  determined  that  guardians  may  be  appointed  for 
infants  without  suit  (n) ;   even  in  cases  where  the  father  is  living, 
if  the  Court  see  fit  to  supersede  his  authority.     In  WeUesleyv, 
Beaufort  (o),  it  seems  to  have  been  laid  down  generally,  that  it  is  a 
criminal  contempt  to  remove  clandestinely  or  otherwise,  any  infant 
fifom  the  custody  of  the  parties  appointed  thereto  by  the  Court.  And 
if  the  Court  could  not  act  for  the  protection  of  infiuits  as  to  their 
marriage,  in  the  case  under  consideration,  one  principal  end  of  the 
Appointment  of  guardians  would  be  wanting.     Hence,  it  may  be  in- 
ferred that  it  is  as  much  a  contempt  to  contravene  the  order  of  the 
Court  made  upon  petiUon  only,  by  a  clandestine  marriage  of  the 
infant,  as  if  there  were  a  regular  suit,  and  that  Lord  Hardwicke's 
observation  must  be  restricted  to  those  cases  in  which  the  &ther*8 
authority  has  not  been  superseded,  or  a  new  guardian  appointed. 
So  long  ago  as  Phipps  v.  Lord  Jngksea,  and  Dr.  YaldetCe  case  (|)), 
the  marrying  the  infiuit  without  the  privity  of  the  committee  of  the 
Court  was  held  the  gist  of  the  offence. 
Ofthecoiine       2.  Of  the  course  of  proceeding  in  the  Court  for  the  protection  of 
Tn  rhTcourt^    ^  infimt,  and  punishment  of  the  offenders  on  a  clandestine  marriage 
for  the  infant's  of  a  Ward  of  Court,  or  the  attempt  at  it,  it  may  be  observed  that : 
generally!  A.  First,  the  complaint  may  be  made  by  any  person,  party  to  the  suit 

On  compiamt  or  not,  on  behalf  of  the  infimt  (g).  In  some  cases  on  the  writ  of 
moSonliS  ^  homine  repkgiando  (r),  or  habeas  corpus,  obtained  on  petition  or 
parties  com-     modon  (s)  I  ov  on  motiou  it),  but  more  generally  and  conveniently  on 

pelled  to  attend  ^  ^  ^  '*  B  /  ^ 

and  be  ex- 
amined. ^„)  ^iqI^,  303.  ^f^  ^^Q,  ^^,  lOg^  £2  p^ne  Asbtoo, 

{n)  See  ante,  81 .  Dick.  23. 

0)  2  R.  &  M.  669.  (1)  Lyons  v.  Blenkin,  Jac.  253. 

»  IP.  Wms.  696.  (t)  Goodall  0.  Harris,  2  P.  Wms.  660. 

(q)  Beard  v.  Travers,  1  Yes.  301,  pe«  Eyre  v.  Sbafteabury,  2  P.  Wms.  110. 
tition  of  jmchMin  ami,  Amb.  602. 
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Ft.  I Bk.  II.  a  school,  the  husband  was  comiDitted  in  the  first  instance,  and 

Ch.  II.  s.  II,  gehoolmistress,  the  two  ministersi  and  the  clerk  were  ordered  to 
attend.    A  similar  order  for  attendance  was  made  in  MUkt  v. 
Rawse  (k),  and  Wade  y.  Bronghton  (/),  and  in  Baikunt  v.  Mur- 
ray {m\  except  that,  the  supposed  marriage  having  been  celebrated  in 
Guernsey,  no  order  was  made  as  to  the  clergyman.     In  Be  Walker^ 
or  Hodgent  v.  Hodgent  (n),  the  marriage  was  of  a  female  in&nt  ward, 
at  thirteen,  by  a  degraded  clergyman,  and  an  attachment  was  issued 
against  the  husband  and  all  the  parties  concerned ;  on  being  brought 
up,  they  were  committed,  including  the  mother,  who  was  also  the  Court 
guardian.    In  Warier  v.  Yorke  (o),  the  lather  and  daughter,  who 
were  not  committed,  were  ordered  to  attend  the  Master,  as  well  as 
the  clergyman,  to  discover  the  circumstances  of  the  marriage.    In 
Bateley  v.  Baseleg  (p),  the  parties  were  married  in  Scotland,  the 
infant  female  ward  being  only  seventeen.    They  continued  there  for 
some  years,  but  Lord  Eldon  would  listen  to  no  application  on  behalf 
<^  the  husband,  till  he  brought  his  wife  within  the  jurisdiction;  and 
on  his  presenting  himself  in  Court  he  was  committed,  and  kept  in 
prison  till  bis  wife  was  twenty-one.      In  the  case  of  Qreen  v. 
Pritzler  (;),  although  the  marriage  was  an  undoubted  contempt,  as 
being  clandestine,  and  contrary  to  the  consent  of  the  mother,  who 
was  guardian,  yet  die  father  of  the  husband  ofiering  to  make  an 
equivalent  settlement,  the  personal  attendance  of  the  husband,  who 
was  an  officer,  with  his  regiment,  was  dispensed  with  till  further 
order.     It  may  here  be  remarked,  that  in  judging  of  a  contempt,  the 
Court  is  not  confined  to  the  strict  rules  of  evidence,  but  will  receive 
all  kinds  of  proof  whereon  to  found  its  judgment  in  the  matter. 
And  Conit  B.  Secondly.  Upon  the  attendance  of  the  pardea,  and  hearing  the 

will  proceed  (g^^  qu  the  petition,  either  upon  affidavits  on  each  side,  or  upon  the 
offenders,  tad  result  of  the  interrogatories,  and  the  Master's  report,  or  the  personal 
proptft^.^       inquiry  of  the  judge  in  open  Court,  the  Court  wUl  proceed  to  pomsh 

the  offenders,  and  secure  the  property  of  the  in&nt. 
If  the  marriite  If*  howevcr,  there  be  any  doubt  as  to  the  validity  of  the  marriage^ 
^1^4''  ^  ^^^^  ^^'  ^^  ^^  ^^^  instanced  separate  the  infent,  if  a  femalei 
firom  the  alleged  husband,  or  if  a  male,  from  hb  wife,  debar  thenj 
from  cohabitation,  or  any  other  intercourse  with  each  odier,  or  so] 
confederate,  till  the  validity  of  the  marriage  be  ascertained  by  i 
reference  to  the  Master  on  his  report:  in  the  mean  time  committinj 
the  infent  to  the  proper  custody  of  the  guardian,  or  if  he  have  mis^ 
behaved,  to  that  of  some  relation,  or  other  person  whom,  to  th< 
Court  or  to  the  Master,  shall  seem  best.  Upon  his  report  comin| 
in,  the  Court  will  act  according  to  the  circumstances  disclosed.    I 


(k)  7  Vea.  419. 

<i)  3  V.  &  B.  173. 

<»)  8  Ves.  74. 

(n^  L.  Si  0.  899 :  4  CI.  &  Fio.  324. 


[o)  19  Yes.  453. 
p)  4  CI.  &  Fm.  879. 
[q)  Amb.  003. 
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Goodwm{c)p  who  married  a  female  ward,  he  was  committed,  and  an  Pt.  l_BK.Tr. 
act  i^  Parliament  passed  for  dissolving  the  marriage.     In  Hill  v.  ^"-  ^^'  ^'  ^^' 
2W7wr((Q,  avery  gross  case,  in  which  an  infant  was  drawn  in  to 
mmj  a  female  of  bad  character,  she  was  committed,  and  he  appren- 
tied  by  his  guardian,  in  Holland,  till  of  age,  and  she  restrained 
from  proceeding  for  alimony  or  restitution  of  conjugal  rights. 

3.  This  contempt,  as  we  have  seen,  being  direct  and  positive,  oAbe  penonal 
and  in  its  nature  criminal,  the  ordinary  punishment  of  the  Court  is  5,"e°con^^^^^ 
commitment  during  pleasure,  and  not  till  the  contempt  be  purged 
merely :  and  that  of  all  parties,  without  exception,  concerned  in  it, 
acept  the  ward,  who  is  presumed  to  be  innocent:  and  in  some 
flagrant  cases  to  close  confinement  (e).     In  Baseley  v.  Baseley  this 
(vaunittal  took  place  when  the  parties  had  been  resident  in  Scotland 
ibr  several  years,  and  there  were  three  children  of  the  marriage,  on 
tlie  boshand's  coming  within  the  jurisdiction,  and  presenting  himself 
ID  Court  In  H€>dgefu  v.  Hodgens,  on  the  husband  submitting  himself 
to  tbe  Court  on  his  return  within  the  jurisdiction,  he  does  not  seem 
to  hare  been  committed.     A  peer  or  peeress  will  not  be  committed, 
^i  a  sequestration  will  issue  instead  (/).     A  member  of  the  House  By  commUtol. 
of  Commons,  in  such  case,  is  not,  however,  privileged  from  arrest  and 
committal,  it  being  a  criminal  contempt  (  jf). 

Id  very  flagrant  cases,  accompanied  by  contrivance  and  fraud,  the  In  flagrant 
Comt  will  order  a  prosecution  of  all  the  guilty  parties,  by  informa-  ^'^tlon^di!!'*' 
tioD  of  the  Attorney  General,  for  a  conspiracy  (A).     Not  that  the  «cted. 
Court  punishes  immorality  as  such,  but  if  it  discovers  gross  im- 
fliorality  in  circumstances  forming  a  contempt,  it  attends  to  such 
circumstances  in  punishing  it  (>).     And  guardians  conniving  at  such 
'BSTiages  will  be  superseded  from  their  office  (£)• 

The  Court,  however,  recognizes  degrees  of  criminality,  and  will 
apportion  its  punishments  accordingly.  The  moral  natures  of  these 
loarriages,  according  to  Lord  Eldon  (/),  with  wards  of  Court  or  those 
'bo  are  not  so^  differ  as  much  as  light  and  darkness :  some  are  very 
%itiou8,  others  venial.  The  marriage  of  any  young  lady,  against  the 
consent  of  her  parents  and  family,  is  thus  far  to  be  regarded  as  an  act 
iK)t  to  be  approved,  that  it  imposes  on  the  husband  an  obligation  to  make 
atonement  during  his  whole  life ;  but  under  many  circumstances  it  is 


(0  4P   Win*.  110. 

{i)  I  Atk.  517. 

(OHaancs'  caie.  2  P.  Wm««  112. 
Htgki  r.  Science,  2  Atk.  173.  Edes  v. 
^fWtn,  Wcsl.  348.  Long*!  case,  3  P. 
^a^  116L  Adod.  Fifczg.  106.  Athton's 
^^  Oiek.  23.  HU1  0.  Tomer,  1  Atk.  517. 
f-tiifw  V,  Hodgeos,  4  CI.  &  Fid.  324. 
^i^  V.  Broagtiton,  3  V.  &  B.  172  ;  and 
*t  til  the  prevknu  ctMS  rited,  2  Rius.  & 
^  65d,B.;  PncU  Reg.  Wvati'sed.  134. 
^•^  ».  BsKley.  4  CI.  &  Fin.  378. 

( /  >  Eyre  9.  Skaftefbury ,  2  P.  VV  m«.  1)2. 


(g)  See  Mr.  Wellesley's  ctj^  2  R.  &  M. 
669. 

(ft)  Goodall  V.  Harris,  2  P.  VVius.  560. 
Pearce  v.  Crutchfield,  1 4  Ves.  206.  Priestley 
v.  Lamb,  6  Ves.  420.  Millet  v.  Rowse, 
7  Ves.  419.  Wade  v.  Brooghton,  3  V.  &  B. 
172. 

(O  Per  Lord  Eldon,  Ball  v.  Coutts, 
1  V.  &  B.  298.  suffra, 

(k)  Hodgcnii  r.  Hodgenn,  supra  ;  and 
ante,  p.  178. 
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excusable,  and  may  have  arisen  from  an  imprudent  exerciie  of  very 
virtuous  motives.  If,  however,  a  marriage  of  that  sort  be  a  robbery 
both  of  the  person  and  fortune  of  the  lady,  in  a  moral  point  of  view, 
(immorality,  as  he  had  previously  said,  being  taken  mto  consi- 
deration in  punishing  for  contempt,)  there  are  few  crimes  more 
aggravated  (nt). 

A,  With  respect  to  what  are  considered  aggravating  circumstances, 
and,  therefore,  occasion  the  contempt  to  be  more  severely  treated, 
it  was  held,  that  the  infant  being  a  peer  of  the  realm,  in  whose 
education  the  public  are  interested,  increased  the  heinousness  of  the 
crime  (n) ;  so  that  he  was  of  very  tender  years,  either  ante  annoi 
nubileif  or  incapable  of  judging  for  himself  (o) ;  so  that  the  husband 
had  taken  an  oath  she  was  twenty-one,  but  on  inspection  she  was 
evidently  under  age  (p) ;  so  that  the  infant  was  supposed  to  be  an 
idiot  (9);  that  the  wife  of  the  infant  was  much  older  than  himself  (r), 
as  where  she  was  a  widow,  and  thirty-five  years  of  age  (s) ;  the 
female  infant  sixteen,  the  husband  sixty  (/) ;  so  where  she  was  on!) 
nine,  and  the  husband  but  seventeen  (ti).  So,  in  like  manner,  it  ii 
considered  an  aggravating  circumstance  where  the  rank  of  the  parties 
is  wholly  unequal  (x) ;  so  where  the  fortune  is  greatly  inadequate 
or  where  it  appears  the  fortune  of  the  ward  is  the  principal  object  0 
the  contrivers  of  the  marriage  (y) ;  so  where  the  marriage  is  con 
trived,  or  connived  at  by  the  guardian  or  parent,  or  other  person  ii 
loco  parentis f  who  has  the  care  of  the  infant,  he  is  especially  single 
out  for  punishment  («)•  In  Priestley  v.  LanA  the  mistresses  of  th 
school,  who  were  supposed  to  be  cognizant,  were  threatened  wit 
punishment :  but  proving  a  case  of  mere  negligence  they  were  dit 
charged,  that  not  being  held  to  be  punishable,  unless  in  a  very  gro^ 
case.  So  it  increases  the  criminality  where  there  is  any  appearance  < 
fraud  or  criminality  in  abducing  the  ward  (a).  In  such  like  case 
as  we  shall  find,  the  Court  will  order  the  Attorney  General,  if,  in  h 
opinion,  the  case  be  sufficient,  to  punish  them  for  a  conspiracy 
law,  the  punishment  for  which,  however,  will  not  be  considered , 
purging  the  contempt,  but  that  will  be  subsequently  punished  as 


(m)  See  alio  Priestley  v.  Lamb,  6  Veat 
421. 
(n)  2  P.  W1D8.  112. 

(0)  Roach  V.  Garvan,  1  Vet.  156.  Good- 
all  V.  Harris.  2  P.  Wms.  660.  MUlet  «. 
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(9)  1  Dick.  26. 

(r)  Herbert's  case,  3  P.  Wms.  116. 

(1)  Pearce  v.  Cmtchfield.  14  Ves.  206. 
it)  Hughes  0.  Science,  2  £q.  Ca.  Ab. 
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too.  West  348.  Chassaine  v,  Parsooa 
6  Ves.  16;  2RUS8.  28. 

(y)  See  the  cases  last  cited,  and  Bui 
V.  Freeman,  Amb.  301.  Ball  v.  Coil 
1  Ves.  &  a  303.  R«  Walker,  smi 
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(z)  Goodall  V.  Harris,  Kiffin  v.  Kii 
tupra.  Vernon's  case,  2  P.  Wms.  \ 
Roach  V.  Garvan,  1  Ves.  157.  Tomb 
Elers,  1  Dick.  88. 

(a)  Goodall  v.  Harris,  Priestley  «.  La 
Chassaing  r.  Parsonage,  Millet  ».  R01 
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Ft.  I.— Be,  II.  J.  s.  and  W.  R.  were  committed  to  the  Fleet,  and  were  not  to  have 

Cii.  II.  S.  II 

— • — '■ '-  benefit  of  the  rules:  W.  R.  was  struck  out  of  the  list  of  justices,  and 

prohibited  from  practising  at  the  bar.  In  Edeg  v.  Brereton  (I), 
it  appeared  that  P.,  under  the  age  of  twenty,  and  son  of  Lord 
Tankerville*s  steward,  had  by  the  contrivance  of  Lord  O.,  who  wen 
to  the  Fleet  for  a  parson,  and  gave  him  100  guineas,  and  gave  awa] 
the  lady,  married  the  ward  in  Lord  O's.  Park ;  they,  and  the  par 
son,  and  a  maid-servant  were  all  committed,  and  lay  in  prison  fo 
a  fortnight,  but  the  husband  for  six  weeks.  In  HiU  v.  Turner  {m] 
the  in&nt  was  made  drunk  at  an  alehouse,  and  drawn  in  to  marr 
a  woman  in  mean  circumstances,  and  of  bad  character :  she  was  com 
mitted,  and  lay  in  prison  a  long  time.  In  Butler  v.  Freeman  (n 
where,  on  petition  of  his  father,  it  appeared  that  an  infant,  at  eighteei 
had  been  seduced  away  from  the  clergyman,  with  whom  be  had  bee 
educated,  by  a  shopkeeper,  and  his  wife's  sister,  a  woman  without  an 
fortune,  and  they  all  went  to  Antwerp,  where  they  were  stated  I 
have  been  married ;  the  two  contrivers  were  committed  to  the  FIe< 
in  April,  the  shopkeeper  to  the  walls.  The  Court  refused  to  di 
charge  them  in  June,  it  appearing  there  was  a  suit  for  nullity  i 
marriage,  to  which  the  woman  refused  to  plead :  in  August,  howeve 
the  father  of  the  wife  was  discharged :  but  the  wife  still  refusing 
plead,  she  was  not  released  till  the  following  Michaelmas.  In  Ashtot 
case  (o),  where  a  contempt  was  supposed  to  have  taken  place  in  marr 
ing  a  party  under  age,  the  parties  being  brought  up  on  homine  repi 
giando  were  committed,  and  lay  in  prison  two  months.  In  PrietU 
V.  Lamb{p\  the  ward,  about  seventeen,  was  at  a  boarding-6cho< 
and  was  taken  from  thence  by  the  brother  of  the  governesses,  who  vi 
the  writing-master  there,  from  Camberwell  to  London :  there  th 
were  married  by  banns,  and  afterwards  again  at  Lambeth,  in  t 
presence  of  one  of  the  governesses,  the  two  others  dening  all  kno 
ledge  of  the  proceeding ;  the  residence  in  London,  however,  v 
proved  to  be  merely  evasive.  The  Lord  Chancellor  expressed  gr 
horror  at  the  robbery  of  the  lady's  fortune,  which  had  been  peq 
trated ;  the  husband  was  committed  immediately,  and,  as  it  seems,  ( 
sister ;  the  clergyman  was  severely  reprimanded,  but  not  committi 
for  not  making  inquiry  as  to  the  residence,  the  Court  stating  it  to 
part  of  the  canon  law,  that  it  is  highly  criminal  to  celebrate  a  marrii 
without  due  publication  of  banns,  and  that  means  a  publication 
parties  having,  to  the  best  of  their  power,  informed  themselves  i 
the  parties  are  resident  in  the  parish  (9).  The  Court  further  orde 
the  proceedings  to  be  laid  before  the  Attorney  General  to  sift 
transaction,  to  see  whether  any  of  the  parties  could  not  be  convic 


;/)  We»t  34e. 
m)  1  Atk.  515. 
[n)  Amb.  301. 
(o)  Dick.  29^ 


(p)  6  Vet.  420. 

(9)  See  a  leiteration  of  thb  ^tui 
Lord  EldoD,  in  Nieholaon  v.  Squire^  16 
259. 
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of  a  conspiracy  at  common  law,  and  be  refused  to  discharge  the  ^7*  'i7~  s'lV' 
buibaad  till  after  the  trial,  observing  that  what  remained  was  with  — ' — *-^ — - 
the  Attorney  General,  and  that  contriving  a  marriage,  without  due 
publication  of  banns  was  a  conspiracy.      In  Millet  v.  Rowse  (r), 
where  the  husband,  to  procure  the  license,  took  a  false  oath  that  the 
ward  was  of  age ;  the  parties  and  the  clergyman  attending  an  order, 
aod  the  young  woman  appearing  evidently  under  age,  the  Court 
Kferely  reprimanded  the  clergyman,  without  committing  him,  but 
OMDinitted  the  husband,  and  directed  that  he  should  be  prosecuted: 
he  was  accordingly  indicted,  and  convicted,  and  having  suffered  the 
pooisbment  of  the  pillory  and  imprisonment,  he  was  discharged  on 
execQting  the  required  settlement.      In  BathurH  v.  Murray  («), 
vbeie  the  ward,  then  only  sixteen,  but  entitled  to  a  large  fortune  at 
tveoty-one,  or  marriage  with  consent,  against  the  wish  of  the  guar- 
(ium  went  to  Guernsey  with  the  son  of  a  miller,  and  apprenticed  to  a 
silversmith,  where  a  marriage  was  had,  said  to  be  void :  the  father, 
brother,  master,  and  mistress  of  the  alleged  husband  appearing  to 
be  concerned,  were  ordered  to  attend,  but  the  husband  only  was  com- 
mitted.   The  Lord  Chancellor  further  said,  that  he  should  use  the 
animadversion  of  the  Court  to  compel  the  father,  who  was  represented 
to  be  a  man  of  property  by  the  affidavit  of  the  son,  unless  he  could 
ibew  himself  not  implicated,  to  make  that  provision  which  might 
have  been  expected  if  the  marriage  had  been  properly  contracted, 
footing  a  dictum  of  Lord  Thurlow.    An  order  was  made  that  the 
hosband  should  be  at  liberty  to  lay  proposals  for  a  settlement  before 
the  Master ;  the  Master,  however,  stating  that  the  marriage  appeared 
void,  the  husband's  discharge  was  refused,  although  he  undertook  to 
oecttte  the  settlement,  the  Court  observing  that  he  had  the  rules,  and 
that  there  were  several  orders  of  Lord  Hardwicke*s  for  close  confine- 
nent    It  appears  he  lay  in  prison  nearly  a  year,  when  a  settlement 
was  approved,  and  a  new  marriage  ordered  by  banns.     In  Pearce  v. 
Crutekfield  {t),  the  parties,  including  the  intended  wife,  a  widow  of 
dttrty*five,  were  prosecuted  for  taking  away  the  male  ward  from 
school,  where  he  had  been  placed  by  his  guardians,  and  convicted. 
h  Pearce  V*  Crutekfield  {^9  the  husband  was  committed,  prosecuted, 
and  convicted  of  a  conspiracy  for  procuring  the  marriage.      In 
iikkolmm  v.  Squire  (x),  two  performers  at  Tumbridge  were  brought 
before  the  Court,  one  for  eloping  with  a  ward,  and  marrying  her,  the 
other  for  aiding  and  assisting;  the  husband  was  committed ;  the  other 
refitting  to  answer  a  question  of  the  Lord  Chancellor  as  to  the  mode 
^  which  he  had  sent  a  letter  to  the  husband,  the  order  was  made  for 
\k  commitment,  the  execution,  however,  to  be  suspended,  and  he 

(r)  7  Ves.  419.  (u)  16  Ves.  48. 

(«)  8  Vcs.  74.  {,x)  16  Ves.  259a. 

(O  14  Ves.  206. 
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Pt.  I.— Bk.  II.  was  ordered  to  attend  again ;  the  Lord  Chancellor  then  declined  to  ask 
Ch.  IL  s.  II.  ^^y  mote  questions,  as  the  consequence  might  either  be  a  commit- 
ment or  a  direction  to  the  Attorney  General  to  prosecute,  but  per- 
mitted him  to  make  an  affidavit  if  he  thought  proper ;  the  clergyman 
was  censured,  but  not  committed.     In  Warier  v.  Yorke  (y),  the  male 
infant,  on  his  petition,  stated  by  affidavit  that  he  had  been  persuaded 
by  the  woman,  and  her  father,  to  marry,  as  the  means  of  preventing 
his  being  sent  to  school,  and  that  he  had  informed  the  clergyman  of 
those  things:  the  facts,  however,  were  contradicted  by  the  other 
parties,  and  it  appeared  doubtful  whether  it  was  not  the  infant*s 
fraud.     A  reference  was  made  to  inquire,  and  state  the  facts  without 
delay,  and  the  father  and  daughter  were  ordered  to  appear  again 
that  day  week,  not  being  committed ;  the  clergyman  was  discharged, 
with  his  costs  out  of  the  infant's  estate,  and  no  further  proceedings 
in  contempt  appear.     In  Wade  v.  Broughton  («),  where  an  affidavit 
stated  that  the  husband  offered  a  police  officer  a  bribe  of  lOOOL  to 
gain  possession  of  the  lady,  it  was  ordered  to  be  laid  before  the 
Attorney   General ;    the  parties  were  committed ;    and   the  Lord 
Chancellor  said,  that  in  such  a  case,  where  a  young  man,  without 
any  previous  acquaintance,  married  a  lady,  only  seventeen,  with  a 
fortune  of  5000/.,  abetted  in  the  act  by  servants,  and  other  persons 
in  a  much  higher  situation,  those  who  engage  in  such  a  conspiraqr 
to  steal  the  person  of  the  lady,  for  the  sake  of  her  fortune,  will  be 
liable  to  severe  punishment.     In  an  Irish  case  (a),  the  husband  con- 
trived, by  aid  of  the  mother,  to  carry  the  ward,  then  only  thirteen,  off 
from  school,  and  to  be  married  to  her  by  a  degraded  clergyman.  On 
discovery  by  the  Court,  on  an  attachment  issued,  they  were  all  com* 
mitted  to  close  custody  and  the  mother  discharged  from  her  guardian- 
ship on  petition.     The  husband,  on  a  representation  that  his  health 
was  suffering,  was  discharged  on  a  recognizance  not  to  hold  any  in* 
tercourse  with  her  without  leave.     On  her  coming  to  his  home  from 
the  school,  he  was  again  attached,  and  committed ;  but  on  a  similai 
representation,  and  that  the  ward  appeared  to  have  come  to  him  volun< 
tarily,  after  three  months'  confinement,  he  was  discharged  on  a  like 
recognizance.     Subsequently  he  carried  her  off  to  France,  and  was 
again  attached.    In  1822  the  marriage  was  declared  void ;  in  18S7  sh< 
became  of  age,  when  they  returned  to  Ireland,  where,  on  the  husband*) 
petition,  submitting  to  the  Court,  a  new  marriage  was  celebrated,  \ 
settlement  entirely  excluding  him  enforced  ;  but  no  further  punish 
ment  seems  to  have  been  infficted  for  his  contempt,  which  remained 
unpurged.     In  Birkett  v.  Hihhert  (6),  where  the  fiither   and  soi 
concerted  the  marriage,  the  latter  without  property  or  expectations 
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and  clerk  in  a  sdidtor's  office,  the  husband  was  committed,  and  Pi.i.— Bx.u. 
refluined  in  prison  till  after   the  settlement  was  executed.      In--^^^ — '  '  ^' 
Basekji  v.  BaseUy  {c\  a  man  married  a  ward  of  Court,  in  gross 
eootempt,  in  Scotland,  having  obtained  possession  of  her  by  means 
of  the  governess  and  servants ;  they  resided  there  for  some  years, 
lod  had  two  children ;  there  were  many  applicaUons  to  the  Lord 
Chaocellor,  bat  he  refused  to  listen  to  them  till  he  brought  the  ward 
vithio  the  jurisdiction :  at  last  the  husband  presented  himself  in 
Court,  when  he  was  committed,  and  a  settlement  of  the  property 
compelled.    In  Kent  v.  Burgeu,  the  circumstance  diat  the  husband 
hid  twice  eloped,  and  that  after  committal  the  first  time  he  had  been 
discharged  under  an  undertaking  to  hold  no  communication  with 
the  ward,  and  yet  eloped  a  second  time,  was  held  an  aggravation 
of  the  contempt  (li). 

B.  With  respect  to  what  have  been  considered  circumstances  ofwhttare 
ateooation  by  the  Court.  d^ZunU 

Former  or  present  approbation  of  friends  has  been  held  such,  and  of  the 
Thus  in  Stevens  v.  Savage  (0),  the  petitioner  had  made  his  addresses  p^hment 
doriog  the  fiuher's  life,  and  was  much  encouraged  by  him  and  the  >°^cted  m 
&aiily :  a  settlement  was  required  to  be  executed  according  to  the 
ordinary  course  of  the  Court,  but  there  was  no  committal.     So  in 
^etpmoue  v.  Longden  (/),  the  husband  was  discharged  en  trnder^  Approbttioo  of 
^mg  to  execute  a  settlement,  he  having  paid  his  addresses  during  "* 
the  life  of  the  mother,  with  her  approbation,  the  executors  only 
refiising  their  consent  since  her  death.     In  Salles  v.  Savignon  {g), 
the  husband  was  a  foreigner,  but  before  the  marriage,  had  written  to 
the  lady's  relations  in  Martinique,  ofiering  any  settlement  they  would 
Wrove.    He  did  not  attend  the  Court  at  the  first  notice,  yet  the 
Court  did  not  commit  him,  but  ordered  him  to  attend  the  Master  from 
tioe  to  time.     On  a  subsequent  attendance,  an  order  was  made  that 
he  should  be  at  liberty  to  go  before  the  Master  to  execute  such  settle- 
ment as  should  be  agreed  on.   In  Leedt  v.  Bamardiston  (A) ,  although 
the  parties  married  under  age  without  consent  of  Court,  yet  with  that 
of  (he  fiuher,  not  even  a  reference  to  approve  of  the  settlement  was 
Bttde,  but  when  the  wife  came  into  Court  and  prayed  for  the  money, 
it  was  paid  over.     Of  the  same  nature  are  those  cases,  such  as 
Sarveg  v.  Jlshleg  (s),  where  the  settlement  of  an  infant's  personal 
property,  with  consent  of  friends,  has  been  held  to  bind  her. 

It  may  also  be  laid  down  that  ignorance  of  the  &ct  of  the  infant's  Ignorance  of 
hdnga  ward,  though  itwill  not  prevent  the  marriage  being  considered  a  ^*  ^^'^^''P- 
contempt,  will  mitigate  the  punishment  in  cases  not  otherwise  flagrant. 
h  early  times,  there  was  generally  an  inquiry  whether  the  parties  were 

(c)  4  Cl.  &  Fin.  378.  (;)  6  Yes.  572. 

id)  L.  J.  R.  X.  100.  (h)  4  8iRU  538. 

rO  1  Vw.  jun.  154.  (i)  3  Atk.  607. 
(^  }  3  Vm.  98  a. 
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Pt.  I.— Bk  II.  cognizant  of  the  infant's  being  a  ward  {k)  previous  to  committal,  and 
Ch.  11.  8.  IL  ^11  pgf tj^g  j^Qi  cognizant  of  that  fact  were  immediately  discharged : 

but  of  late  years  this  excuse  has  not  been  allowed  to  prevail  as 
such,  although  if  it  exist,  it  is  always  a  circumstance  insisted  on  by 
parties  in  petitioning  for  their  discharge  to  induce  the  leniency  of  the 
Court  (/).  And  in  cases  where  clergymen  have  been  brought  before 
the  Court  for  an  alleged  participation  in  the  contempt,  their  ignorance 
of  this  fact  has  always  been  holden  a  reason  for  their  immediate  dis- 
charge (m),  since  it  proved  that  they  were  not  concerned  in  the  con- 
trivance or  design  of  doing  the  wrongful  act* 

So  equality  of  rank  and  circumstances  between  the  parties  has  been 
held  an  extenuation  of  the  offence.     In  Eyre  v.  ShafieMbury  (n), 
where  the  objection  being  made  that  the  marriage  was  no  disparage- 
ment, it  was  admitted  that  such  marriage  to  one  of  equal  degree  and 
fortune  might  extenuate  the  offence.     In  Long  v.  EkvayM  (o).  Lord 
King  held,  that  no  objection  having  been  made  to  the  circumstances 
of  the  husband,  and  the  lady  having  provided  as  well  for  herself  as  the 
guardian  could  do  for  her,  he  would  not  commit  the  husband,  and 
said  he  would  consider  that  in  extenuation  of  the  punishment  of  the 
abettors.     So  in  Lord  Raymoruts  case  (p),  and  that  of  Smithy. 
Smith  (q),  and  Harvey  v.  Ashley  (r)  the  same  distinction  was  allowed ; 
and  in  Ball  v.  CoutU  {s\  Lord  Eldon  repudiated  the  doctrine,  that 
in  all  cases  the  husband  was  to  be  excluded  the  fortune,  where  he 
married  in  contempt,  and  intimated  that  in  such  a  case,  although  the 
Court  must  punish  by  commitment,  yet,  if  it  brings  together  persons 
of  equal  rank  and  fortune,  and  as  considerable  a  settlement  is  made 
by  one  as  the  other  party,  attention  will  be  paid  to  that  fact.     The 
Court,  indeed,  will  not  in  general,  visit  the  offender  with  any  but  a 
slight  punishment,  when  what  has  been  done  without  its  knowledge 
or  approbation,  is  such  as  it  would  have  approved  of,  if  submitted  for 
its  approval.     In  Greene.  Pritzler  (^),  an  infant  ward  of  eighteen, 
living  with  her  mother,  who  refused  her  consent,  ran  off  with  an 
officer.     On  petition  of  the  husband  who  had  been  ordered  to  attend 
Court,  stating  that  he  was  an  officer,  and  could  not  get  leave  of 
absence,  and  that  his  father  was  willing  to  lay  before  the  Master 
proposals  for  an  equivalent  settlement,  his  personal  attendance  was 
dispensed  with,  and  the  husband  and  father,  by  counsel  consenting 
to  go  before  the  Master,  and  make  proposals  for  a  reasonable  settle- 
ment, it  was  ordered  that  the  Master  should  receive  such  proposals, 


(fc)  1  p.  Wins.  696.  More  v.  More, 
2  Atk.  167. 

(0  VAttp,  Brereton,!  West.  299.  Moor 
n.  Moor,  2  £q.  Ca.  Ab.  757.  Herbert's 
case.  3  P.  Wros.  1 16.  Nicholson  v.  Squire, 
16Ve«.  259  a. 

(m)  Warier  v,  Yorke,  19  Ves.  451  ; 
2  Atk,  158. 


(n)  2P.Wins.  U2, 
(o)  Mos.  250. 
(p)  Cas.  temp.  T«lb.  67. 
[q)  3  Aik.  305. 
[t,  Ibid.  611. 
«)  1  V.  &  B.  803. 

;i)  Amb.702;  tnd  sec  Salles  r.  Savig 
non,  anit. 
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ind  the  petition  of  the  guardian  was  ordered  to  stand  over  till  after  Pt.  I.~Bi.  li 

.V  Ch.  U.S.  II. 

the  report.  

So  under  certun  circumstances,  great  lapse  of  time  has  been  held  Lapse  of  time. 
to  preclude  punishment :  as  where  no  complaint  was  made  for  eight 
years,  a  setderoent  had  been  ezecutedi  the  husband's  conduct  was 
good,  but  that  of  the  wife,  who  was  the  ward,  bad  («)•  And  where  the 
eircomstances  were  so  contradictory,  that  it  seemed  doubtful  whether 
it  WIS  a  contempt  or  not,  or  whether  not  rather  the  infant's  fraud,  the 
parties  were  only  directed  to  attend  again  on  the  Master's  report  as  to 
the  marriage  (x). 

4.  But  besides  this  imprisonment  and  prosecution  above  mentioned,  of  the  puoUh- 
the  Court  will  further,  in  cases  of  contempt,  punish  the  husband  by  ™*°^m  ^'i|f ^ 
nqoiring  him  to  execute  a  setderoent  of  his  wife's  property,  excluding  a  settlement, 
him  in  aggravated  cases  wholly  (y),  in  other  cases  j^ro  tanio  according  cooMUiDK  it. 
Id  the  quantum  of  his  criminality,  from  any  benefit  from  it    The 
eoorae  of  practice  appears  now  ordinarily  to  be  on  petition  of  some 
futj  on  behalf  of  the  infant,  to  refer  it  to  the  Master  to  receive  pro- 
posals from  or  on  behalf  of  the  husband,  for  a  settlement,  who  is 
usually  ordered  to  attend  for  that  purpose  (s) ;  if  not,  he  may  petition 
to  be  allowed  to  do  so  (a),  or  if  he  wishes  to  be  excused  attendance, 
may  Mpply  on  petition  (&).     If  the  husband  refuses  or  neglects  to  at- 
tend, it  is  apprehended  that  the  Court  will  keep  possession  of  the  funds 
and  imprison  him  if  in  contempt,  till  he  does  attend:  or  will  approve 
the  settlement  without  his  concurrence,  and  will  force  him  to  execute 
it  when  so  approved  (c).    If  the  husband  engages  to  give  up  all  his 
property  for  a  certain  sum,  he  is  not  allowed  to  attend  the  Master  (d). 
If  necessary,  the  husband  will  in  the  mean  time  be  restrained  by  in- 
jooction  from  meddling  with  the  infant*s  property  (e)»    The  report 
comes  before  the  Court  for  confirmation,  when  it  is  either  confirmed, 
or  if  exceptions  be  taken  to  it  and  allowed,  or  the  petition  of  any 
party  dissatisfied  be  successftil(/),  sent  back  for  reviewal.  Although 
not  actually  executed  by  the  parties,  yet  if  it  has  been  acted  upon  by 
the  Court,  it  cannot  afterwards  be  altered  (g). 

In  enforcing  such  settlement  and  settling  its  provisions,  the  interest  Genenl  prin- 
of  the  ward  is,  however,  principally  to  be  regarded,  and  not  merely  w^i^such '" 
the  pootshment  of  the  husband.    If  the  marriage  be  a  contempt,  the  Mrtiemeot. 
Court,  says  Lord  Eldon  (A),  vindicating  its  jurisdiction,  is  enabled  by 
imprisonment  to  compel  the  husband  to  make  a  proper  settlement, 


(u)  Ball  «•  Coutts,  tuprm ;  and  see  Re 
^tlker.  U  &  G.  299. 

(I)  Warter  «.  Yorke,  19  Ves.  453. 

fp)  See  Ke  Walker,  L.  &  6.  325. 
Hvdgeaa  ».  Hodgeof»  on  appeal,  4  CI.  & 
Fiiu324. 

(i)  Sillm  9.  Savignon,  6  Ves.  513. 

«>  Re  Walker.  L.  &  G.  299. 

1 6)  Green  r.  Pritzler,  tHpra»  Stacpole 
'•  BeaeiBioat,  3  Vea.  98  a.     LetpbaMe  v. 


Longden,  there  dted. 

(c)  See  ChaMaing  v.  Panonage,  5  Ves. 
15,  and  poifim. 

(d)  Pearce  o.  Cnitchfield,  16  Ves.  48. 
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0.  Science,  2  £q.  Cas.  Ab.  756. 

(/)  Birkett  o.  Hibbert,  3  M.  &  K.227. 

(g)  Hodgens  v.  Hodgens,  4  CI.  &  Fin. 
324,  on  appeal. 

ih)  1  Ves.  &  B.  303. 
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PT.I.-.BE.  II.  and  if  he  be  a  beggar,  the  Court  will  not  permit  him  to  touch  that 
— — '—^ — ^  fortune  which  was  his  object  In  all  cases  of  marriage  of  a  female 
ward,  the  Court  is  anxious  to  secure  a  separate  provision  for  her  (t). 
It  generally  keeps  the  whole  in  her  power,  so  that  the  husband  shall 
have  nothing  but  what  she  pleases  (k) ;  and  the  Court  will  not  tie  her 
to  that  marriage,  but  will  give  her  the  power  to  settle  the  interest  of 
a  part  of  the  fund  on  an  after  taken  husband  (/)•  In  Edes  v. 
BrereUm  (m),  the  course  taken  by  Lord  Hardwicke  on  discharging 
the  husband,  who  was  an  infant  as  well  as  his  wife  who  was  the  ward, 
appears  to  have  been,  to  make  him  undertake  to  settle  upon  the  infant 
all  her  real  and  personal  estate  when  they  both  came  of  age :  and  he 
ordered  a  receiver  of  both,  and  that  the  husband  should  be  restrained 
from  conveying,  disposing,  or  alienating  any  part  of  his  wife's  real  estate 
without  leave  of  the  Court,  and  referred  it  to  the  Master  to  see  what 
was  proper  to  be  allowed  for  the  maintenance  of  husband  and  wife. 
In  Hughes  v.  Science  (n),  where  there  was  only  a  cause  in  Court  u 
to  the  testator's  estate,  after  the  committal  of  the  parties,  an  order  was 
made,  as  was  expressed,  "  to  the  end  that  the  estate  of  the  infant  be  se- 
cured, in  order  to  make  a  settlement  on,  or  a  provision  for  her,*'  that 
the  husband  be  restrained  from  aliening,  transferring,  or  transposing 
any  part  of  the  real  and  personal  estate  of  the  infant,  and  from  recei?- 
ing  any  part  thereof  without  leave  of  the  Court  until  further  order,  and 
that  the  husband  do  bring  before  the  Court  all  mortgages,  bonds,  and 
other  securities  belonging  to  the  estate  of  the  infant,  upon  oath  subject 
iDterett  given  to  the  further  order  of  the  Court.  In  Like  v.  Beresford  (o),  where  the 
io  the  batbtnd.  marriage  was  against  the  approbation  of  friends,  and  the  husband  bad 
no  fortune,  the  property  was  settled  for  the  sole  and  separate  use  of 
the  wife  for  life:  after  her  death,  if  he  should  survive  her,  one  moiety 
of  the  interest  was  given  him  for  his  life,  and  the  remaining  moiety  for 
the  maintenance  and  education  of  the  children ;  if  no  child  living  at 
the  decease  of  the  wife,  the  whole  dividends  were  given  to  him  for  life; 
after  the  decease  of  the  survivor,  the  fund  was  to  go  among  the  chil- 
dren, as  the  wife  should  appoint,  or  in  default,  among  them  equally;  if 
the  husband  should  die  in  the  lifetime  of  the  wife,  and  there  should  be 
a  failure  of  children  to  her  absolutely:  but  if  she  should  die  childless 
,  in  his  lifetime,  as  she  should  appoint:  in  default  of  appointment  to  him 
absolutely.  This  settlement  contained  no  provision  for  an  after  taken 
husband,  but  in  fVinch  v.  James  (p\  although  there  did  not  appear  to 
be  any  circumstances  of  aggravation,  the  whole  personalty  was  settled 
to  the  separate  use  pf  the  wife  for  life,  with  power,  in  case  he  survived 
her  to  give  him  the  interest  of  a  moiety  for  life,  the  principal  to  the 
children  of  the  marriage,  according  to  the  appointment  of  the  mother: 


(0  3  Vef.  98. 
(k)  4  Ves.  386. 
(0  Ibid. ;  and  mc  ;m/. 
(m)  West.  349. 


in)  2  Eq.  Ca.  Ab.  766. 
()  3  Ves.  506. 
(p)  4  Vat.  386. 


OVER   THE   MARRIAGES    OF   INFANTS.  235 

b  de&ttlt  of  appointmenty  equally :  if  but  one,  the  whole  to  that  one ;  Pt.  I.— Bk.  II. 
if  there  should  be  no  child  to  the  next  of  kin  of  the  wife ;  with  power  p"-  ^^'  s.  II. 
to  husband  and  wife  to  settle  a  part  on  the  marriage  of  any  child :  and 
if  the  wife  survived,  a  power  to  her  to  settle  a  moiety  on  her  children 
by  any  other  marriage^  to  which  the  Court  added  a  power  to  settle  a 
moiety  or  any  part  of  the  trust  fund  for  lifci  upon  any  after  taken  After  taken 
husband.    With  regard  to  this  point,  in  Baihurtt  v.  Murray  (q\  the  '^'"''^^'^' 
Lord  Chancellor  disapproved  of  an  actual  settlement  on  the  children 
of  a  second  marriage,  and  gave  the  wife  only  a  power  to  charge  by  Children  of 
appointment  to  each  child,  a  share  not  exceeding  that  of  each  child  ^^^ll^^, 
by  the  first  marriage ;  but  in  HdUey  v.  Habey  (r),  it  was  considered 
smere  power  was  not  sufficient,  as  she  might  marry  again  under 
tventy-one,  when  she  could  not  exercise  it.      But  in  Wells  v. 
Ptice  (a),  a  similar  power  was  given  to  the  wife,  as  in  Winch  y. 
Imes,    In  Be  Walker  (^),  an  aggravated  case,  a  power  was  reserved 
to  the  wife,  if  she  had  children  by  the  first  marriage,  to  appoint  the 
uiterest  of  20,000/.  to  the  use  of  any  aftertaken  husband,  and  the 
principal  among  the  children  by  him ;    if  no  children  by  the  first 
marriage,  the  whole  was  subjected  to  her  appointment.     In  Birieti 
T«  Bibbert  (»),  in  case  of  the  wife  marrying  a  second  time,  having 
issue  of  the  first,  the  Lord  Chancellor  thought  she  ought  to  have  the 
aoe  power  as  was  given  in  Bathurst  v.  Murray ^  which  Lord  Eldon 
very  carefully  considered,  namely,  a  power  to  give  to  each  child  of  the 
second  marriage  a  sum  not  exceeding  that  which  each  child  of  the 
first  marriage  had.     In  Baseley  v.  Baseley  (x),  in  1818,  one  moiety 
ns  settled,  in  default  of  issue,  if  the  husband  died  in  his  wife's  life- 
time, as  she  should  appoint,  and  in  default,  to  her  children  by  any 
ailertaken  husband,  and  the  other  moiety  in  the  same  contingency 
is  the  like  manner.     In  Millet  v.  Bowse,  there  was  a  limitation  in 
remainder  to  the  children  by  any  future  marriage  {y). 

In  Chassaing  v.  Parsonage  («),  where  the  circumstances  were  very 
gross,  and  the  man  had  no  fortune,  the  Court  rejected  a  proposal  for 
settlement  of  the  wife's  fortune,  giving  the  husband,  in  the  event  of 
his  surviving  her,  a  life  interest ;  and  the  Court  even  refused,  out  of 
die  accumulations,  to  pay  his  debts,  though  chiefly  contracted  in  the 
niintenance  of  bis  wife  and  children ;  the  Master  of  the  Rolls  also 
^d  he  should  take  care  that  the  husband  should  have  no  part  of  the 
fortune,  and  in  referring  the  report  back  to  the  Master,  said,  that 
^be  utmost  he  could  obtain  (which  was  doubtful)  would  be,  that  she 
should  have  a  power  to  give  him  a  part  during  his  life.  In  this 
;astaoce  the  husband  had  cohabited  with  the  wife,  but  had  not 

(f )  8  Ves.  76.  («)  3  M.  &  K.  227. 

(r>  9  Ve^  471,  («)  4  Cl.Sb  Fin.  378. 
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Pt.l_Bk.ii.  married  her  till  twenty-one;  but  in  Pearce  v.  CnUchfield{a)  where 
Cm.  II.  s.  11.  ^i^g  husband  bad  been  prosecuted  and  convictedi  as  well  as  commiUed 
for  the  contenipty  he  was  allowed  SOOO/,  out  of  the  wife^s  fortune, 
which  was  estimated  at  25fiOOLf  to  pay  debts,  which  he  urged  he 
had  contracted  for  her :  but  in  return  for  that  gift  he  was  debarred 
from  all  interest  whatever  in  the  remainder  of  her  fortune,  and  was 
not  even  allowed  to  attend  the  Master  in  taking  the  accounts  of  her 
estate.     In  Birhett  v.  Hibbert  (6),  an  aggravated  case,  the  Master 
had  excluded  the  husband  from  all  possibility  of  benefit  in  the  pro- 
perty, by  depriving  the  wife  of  the  power  of  appointing,  by  will  or 
otherwise,  in  de&ult  of  issue,  not  only  during  her  present  coverture, 
but  during  that  with  any  future  husband,  and  gave  it  over  ultimately 
in  default  of  issue  to  her  next  of  kin ;  the  Court,  upon  the  petition 
of  the  husband,  reformed  the  settlement  in  various  particulars,  intro- 
ducing after  the  clause  in   favour  of  the  children,   a  power  of 
appointment  to  the  wife  in  default  of  issue  of  this  first  marriage,  to 
be  exercised  by  will  only,  so  that  she  might  not  be  induced  to  execute 
any  other  instrument  in  her  husband's  favour;  in  case  of  her  death 
without  issue,  and  her  not  making  any  will,  then  the  property  was 
to  go  to  her  next  of  kin ;  in  case  of  her  husband  predeceasing  her, 
and  there  being  issue,  she  was  empowered  to  make  what  disposition 
she  pleased :   but  in  case  of  her.  marrying  a  second  time,  having 
issue  of  the  first  marriage,  the  power  was  given  to  her  of  appointing 
to  them  as  above  mentioned.     In  Priestley  v.  Lamb  (c),  which  was 
another  gross  case,  and  the  man  had  no  fortune,  the  Chancellor 
declared  that  he  would  take  care  that  neither  the  husband  nor  any 
one  belonging  to  him  should  touch  a  shilling.    In  Miliett  v.  iZofi»e(J), 
under  equally  flagrant  circumstances,  the  ward  being  only  fourteen, 
and  the  husband,  to  get  the  license,  having  taken  an  oath  that  she  was 
of  age,  the  fund  was  ordered  to  stand  in  the  name  of  the  Accountant- 
general  for  the  separate  use  of  the  infiint  for  life,  without  power  of 
anticipation:    after  her  decease,  the  capital  to  go  among  all  her 
children,  by  that  or  any  other  marriage  (without,  however,  any  pro- 
vision for  any  future  husband);  if  she  died  without  children  in  the 
husband's  lifetime,  as  she  by  will  might  appoint:  in  default  of  ap- 
pointment to  her  next  of  kin ;  if  she  survived,  to  her  appointment, 
and  in  default  of  such  last  mentioned  appointment  to  her  executors : 
the  Lord  Chancellor  saying,  the  husband  should  never  touch  a  farthing 
unless  she  gave  it  him  by  will.     In  Bathurst  v.  Murray  {e\  where 
the  marriage  was  against  the  guardian's  consent,  by  abduction  to 
Guernsey  by  the  son  of  a  tradesman,  and  the  marriage  was  void,  but 
the  &ther  of  the  alleged  husband  was  said  to  be  a  man  of  property ; 


(a)  16  Vea.  48. 
(fc)  3  M.  6l  K.  227. 
{c)  6  Ves.  424. 


id)  7  V«.  419. 
(«)  8  Ves.  74. 
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the  Chancellor  said  that  if  it  were  so»  he  would  use  his  animadversion  P^*  I-— Bx.  II. 

opon  the  fijlher,  unless  he  could  shew  he  was  not  implicated,  to  — — • '- 

wtke  a  proper  provision.     In  the  settlement  on  the  second  marriagei 
the  Court,  after  providing  for  a  second  marriage  in  the  way  already 
Dotioed,  gave  some  part  of  the  income  independently  to  the  husband 
daring  coverture  only :  and  the  wife  having  a  power  of  appointment 
given  to  her  in  case  the  husband  survived,  and  there  were  no  children, 
the  limitation  in  default  was  directed  to  be  to  her  next  of  kin  exclu- 
she  of  the  husband :  the  Chancellor  saying,  that  there  could  not  be 
imch  expectation  of  happiness  where  the  wife  has  the  whole  controli 
and  she  ought  to  have  the  power  of  increasing  what  he  has,  by  her 
viil.  In  Baseletf  v.  Baseley  (/),  where  the  husband  had  fraudulently 
obtiiDed  possession  of  the  ward  from  the  governess  and  servants, 
and  married  her  in  Scodand,  where  they  had  three  children,  but 
opon  his  coming  into  the  jurisdiction  he  had  been  committed  till  she 
attained  twenty-one ;  the  settlement  approved,  was,  out  of  the  real 
eitates,  to  pay  the  husband  500/.  a-year,  the  income  of  the  remainder 
to  the  wife's  separate  use;  1500/.  was  to  be  raised  to  pay  the  hus- 
band's debts,  to  be  repriased  out  of  his  income,  at  the  rate  of  SOOL 
a-jear ;  if  the  husband  died  in  her  lifetime  the  whole  to  her  for  life ; 
if  he  survived  her,  a  moiety  to  him  for  life,  with  a  power  to  her  to 
appoint  the  other  moiety  to  him,  subject  to  maintenance  as  directed, 
to  he  raised  by  the  trustees ;  subject  to  such  uses  as  to  one  moiety 
to  sach  children,  or  remoter  issue,  as  husband  and  wife  should 
appo'un ;  in  default  among  them  all  in  tail ;  in  default  of  issue  in 
tail  if  the  wife  died  first,  as  she  should  appoint  by  will ;  in  default 
of  appointment,  to  her  heir-at-law ;  if  the  husband  died  first,  as  she 
should  appoint  by  deed  or  will,  in  default  of  appointment  to  her 
diildzen  by  any  aftertaken  husband ;  in  default,  to  her  heur-at-law. 
As  to  the  other  moiety,  if  the  husband  died  first,  to  such  uses  as  she 
thoold  appoint ;  in  default,  to  her  children  by  any  aftertaken  hus- 
band ;  in  default,  to  her  children  by  her  then  husband ;  in  default, 
to  ber  heir-at-hiw.     If  the  wife  died  first,  to  all  her  children  by 
him  in  tul;    in  default  of  issue  in  tail,  as  she  should  appoint 
by  will ;  in  defiiult  of  appointment  to  her  heir-at-law,  with  a  proviso 
that  the  husband  and  wife  should  do  no  act  to  defeat  the  settlement. 
The  perstmad  estate  was  to  be  in  trust  to  raise  7000/.,  to  pay  debts 
contracted  by  them  since  their  marriage,  the  residue  to  the  wife  for 
her  separate  use,  for  her  disposal,  to  form  a  fund  for  the  establish- 
ment in  life»  comfort,  and  support  of  her  children.     In  Re  Walker  {g\ 
arhere,  as  we  have  seen,  the  husband  had  been  guilty  of  flagrant  con- 
tempt, OD  his  submission  to  the  Court,  and  consenting  to  execute  a 
setdement,  that  which  was  approved  of  by  the  Master  tied  up  the  whole 
of  the  personal  property,  in  trust,  for  her  sole  and  separate  use  for 

(J)  4  CI.  &  Fin.  378,  1818.  (f )  1  L.  &  G.  299 ;  nomine  Hodgens  v. 

Hodgens,  4  CI.  &  Fio.  329. 
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Pt.  L— Bk.1I.  life,  and  for  her  children  after  her,  providingy  boweyer,  that  the  costs 
~ — '-^ — '-  of  the  proceedings^  on  both  sides,  should  be  first  paid  out  of  it,  and 
empowering  the  wife  to  appoint  one-fifth  only  to  the  husband  in  case 
he  should  survive  her ;  but  in  case  she  should  survive  him,  and  left 
issue  of  the  marriage,  to  appoint  the  interest  of  SOfiOOL  in  favour  of 
any  aftertaken  husband,  and  the  children  as  before  noticed ;  if  she 
did  not  leave  children  by  the  first  marriage,  then  in  trust,  as  she  m 
her  present  husband's  lifetime  by  will,  or  after  his  death  by  deed  or 
will  might  appoint ;  and  in  default  of  appointment,  for  her  executors 
and  administrators.  The  freehold  estates  were  limited  in  trust  for  the 
sole  and  separate  use  of  the  wife  during  her  life,  remainder  in  strict 
settlement  on  the  issue  of  that  marriage :  in  default  of  issue,  as  she 
by  will  should  appoint;  in  default  of  appointment,  to  her  heirs. 
On  the  petition  of  the  wife,  however,  the  Master  was  directed  to 
review  his  report  and  to  provide,  by  effectual  provisions  and  limita- 
tions, that  the  husband  should  be  excluded  from  any  present,  future, 
or  contingent  interest  in  the  property,  real  or  personal,  except  as  to 
the  power  to  appoint  one-fifth  to  him  of  the  personalty  ;  and  the  last 
clause,  respecting  the  personalty,  was  directed  to  be  amended  by 
providing  that  in  default  of  her  appointment  the  personal  property 
should  be  limited  upon  trust  for  the  next  of  kin  in  express  exclusion 
of  the  husband*  However,  two  children  afterwards  having  been 
born,  the  Court,  on  the  misconduct  of  the  mother,  allowed  the  setde- 
ment,  to  be  waived  so  as  to  give  the  children  maintenance  out  of  the 
property  so  settled  to  the  wife's  separate  use,  as  well  as  a  sum  for 
their  advancement  on  coming  of  age,  which  was  to  be  paid  to  the  father, 
who  lived  separate  from  her ;  but  this  order  was  ultimately  reversed 
by  the  House  of  Lords  (A),  on  the  ground  that  the  former  settlement 
having  been  approved  and  acted  on  by  the  Court,  could  not  be  wuved 
although  not  actually  confirmed  and  executed ;  and  that  the  husband 
kaving  once  undertaken  to  divest  himeelf  of  the  property  in  /avow 
of  hit  wife,  and  his  own  conduct  being  infamous,  was  to  be  wholly 
prevented  from  deriving  any  advantage  fi'om  her  property.  So  alsc 
we  have  seen  that  in  Birkett  v.  Hibbert  (t),  the  husband  was  excluded 
Benefit  of  the  entirely  from  the  wife's  property.  However,  the  Court  there  laid 
prioci^^^*  down  that  in  such  cases  the  ward's  interest,  and  that  alone  was  to  bf 
consulted  in  framing  the  settlement,  unless  the  other,  and  subordi- 
nate purpose  of  protection  against  the  husband  could  be  accomplished 
without  prejudice  to  the  ward ;  where  her  interest  would  suflfer,  the 
punishment  of  the  husband,  or  the  restraining  him  from  reaping  an] 
advantage,  was  not  to  be  regarded  in  settling  the  wife's  estate ;  what 
ever  tended  most  to  her  advantage  was  to  be  pursued,  though  i 
tended  eventually  to  benefit  the  wrong  doer :  and  upon  this  principle 
provisions  were  allowed  to  be  introduced,  giving  her  powers  o 


<ib>  4  Cl.  &  Fio.  324,  370. 


(•;  3Myl.  &K.  229. 
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tppoinUnent  by  will  in  default  of  children.     But  in  cases  where  the  Pt.I^Bk.U. 

property  of  the  wife  is  already  given  to  her  separate  use,  the  Court  — - — ' 

can  gire  her  no  power  over  it  (i).     In  Kent  v.  Burgess  (/),  where  the 

busiNuid  had  eloped  twice  with  the  wife,  who  was  a  ward,  and  had 

been  the  first  dme  committed  to  the  Fleet,  and  afterwards  discharged 

upon  an  undertaking  not  to  communicate  with  her ;  he  was  wholly 

excluded  from  the  property  during  the  wife's  life,  and  she  being 

illegitiinatei  and  there  being,  therefore,  no  possibility  of  a  limitation 

to  her  next  of  kin,  an  unlimited  power  of  appointment  was  given 

(oher. 

With  regard  to  cases  not  aggravated,  in  Stacpole  ▼.  Beaumont  (m),  in  ctws  not 
the  Court  merely  insisted  on  a  separate  provision  for  the  wife.     In  Ste-  •ro*^*^' 
rasiv.  Savage  (n),  the  settlement  of  the  property  proposed  was  to  the 
husband  for  life,  then  to  the  wife  for  life,  then  to  children  according 
to  the  appointment  of  the  survivor.     The  Lord  Chancellor  thought 
it  only  ought  to  be  varied  so  as  to  vest  a  moiety  in  the  children  at 
her  death,  if  before  his,  but  still  subject  to  his  appointment.     And 
oader  the  circumstances  where  the  marriage  in  contempt  had  been 
eight  years  before,  and  a  settlement  was  then  made  out  of  Court,  and 
DO  complaint  was  preferred,  and  the  husband,  though  his  conduct 
vould  have  justified  punishment  on  a  recent  application,  was  not  a 
needy  adventurer,  but  of  equal  family  and  fortune  with  the  lady,  and 
had  actually  made  a  considerable    settlement,    under  which   the 
children  had  vested  interests,  and  the  wife  had  misconducted  herself ; 
OQ  his  application,  alleging  these  facts,  the  rule  of  the  Court  is  not 
to  settle  all  the  property  on  the  wife.     No  alteration,  however,  it  was 
held,  could  be  made  in  the  vested  interests  of  the  children,  but  the 
settlement  was  merely  varied  by  giving  her  a  separate  income  of 
600L  instead  of  300/L  per  annum,  and  giving  her  an  interest  in  future 
property  (o). 

It  was  decided  in  Austen  v.  Haisey{p\  that  the  Court  retains  this  jf  ^^  ^,^  \^ 
poirer  of  enforcing  a  settlement  if  the  property  be  in  Court,  although  of  ^nU  age,  or 

a  11  -ii_  ••  JL  .  ..  attain  full  age 

tlie  ward  have  attained  her  majority  and  then  marries :  but  she  may  before  the 
then  make  what  disposition  of  it  she  pleases,  by  consenting  personally  >«^tleroeiit 
in  Court  or  by  commission.  And  although  the  marriage  be  under  age 
aod  without  consent  of  Court,  yet  if  it  be  with  that  of  the  father  and 
friends,  and  an  antenuptial  settlement  be  made,  and  the  wife  comes 
m  at  her  majority,  and  consents  to  that  in  Court  or  by  commission,  the 
Court  will  adopt  it  at  once,  and  not  even  refer  it  to  the  Master  {q\ 
According  to  one  authority,  if  the  marriage  be  thus  with  the  consent 
i  fiiends  and  there  be  a  settlement,  the  consent  of  the  wife  to  the 
ptjment  to  bar  husband  may  be  taken  in  Court,  although  she  be 
^der  twenty-one,  without  a  reference  as  to  the  settlement  (r).  But 
'^  Master  of  the  Rolls  has  subsequently  refused  to  follow  this  pre- 

^)  Snuon  V.  Jooes,  2  R.  i^  M.  369.  (  p)  2  S.  &  SL  123 ;  and  see  Re  Walker, 

(0  L.  J.  R.  z.  100.  jHnU 

(»)  3  V6&  PI.  (q)  Leeds  o.  Baroardiston,  4  Sim.  638. 

<^)  1  Vea.  Jan.  154.  Barrins^ton  v.  Grogan.  Beat.  218. 

•;  Ball  V.  CouUs,  1  V.  &  B.  292.  (r)  GalUo  r.  Gullio,  7  Sim,  236. 
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Pt.i.— Bk.  11.  cedent  (r).     But  notwithstanding  the  consent  of  the   father  to  the 
— - — ■ — - — -  marriage  of  the  infant  ward  and  the  allegation  of  a  settlement  exe- 
cuted before  marriage,  the  Court  will  not  order  the  fortune,  then 
being  in  the  name  of  the  Accountant-general,  to  be  paid  to  the  hus- 
band without  seeing  that  such  settlement  is  proper,  if  the  wife  wish 
it  (s).     If  the  marriage  be  in  contempt,  and  there  be  once  an  under- 
taking by  the  husband  to  submit  to  a  settlement,  the  Court  will  not 
permit  him  to  touch  the  property,  although  the  wife  be  of  full  age 
underukingto  *"^  Consent  that  he  should  have  it.     In  Stacpole  v.  Beaumont  {t\ 
settle,  it  mast    where  the  husband  was  discharged  on  entering  into  such  an  under- 
per  onn       taking,  and  afterwards  objected  to  part  of  it,  on  the  wife  coming  into 
Court  and  consenting  to  his  having  the  whole,  the  Lord  Chancellor 
threatened  to  send  him  to  the  Fleet  again,  and  there  talk  to  him 
on  the  subject,  saying  that  he  should  never  be  permitted  to  undertake 
to  make  a  settlement,  and  then,  by  persuading  his  wife  to  come  into 
Court,  to  get  out  of  it.     In  Uodgens  v.  Hodffens{u),  where  the  mar- 
riage under  a^e  had  been  declared  void,  the  ward  on  attaining  her 
age  and  returning  with  her  husband  to  Ireland,  petitioned  to  be  dis- 
charged from  her  wardship ;   the  husband,  however,  presented  ano- 
ther, expressing  his  willingness  to  be  legally  married,  and  submitting 
to  execute  a  settlement.     The  petition  of  the  wife  was  ordered  to 
stand  over  till  futher  order ;  on  that  of  the  husband  a  legal  marriage 
was  ordered  to  be  solemnized,  and  that  he  should  lay  before  the 
Master  proposals  for  a  settlement,  which  was  approved  in  the  form 
before  mentioned :  and  after  having  been  acted  on  by  the  Court,  wa£ 
held  to  be  unalterable,  although  not  actually  executed. 
If  no  complaint,      I^  1^  apprehended,  although   there  is  no  case  which  expressi} 
me^n?  *'  **"'*'  ^^'^®^  ^^»  ^^^^  notwithstanding  the  marriage  be  in  contempt  withou 
pelied.  settlement,  and  there  be  no  complaint  or  committal  of  the  husband 

yet,  if  the  wife  come  in  after  age  and  consent  to  the  payment  of  th< 
fortune  to  her  husband,  it  will  be  so  paid  to  him  ;  although  the  Cour 
does  what  it  can  to  procure  a  settlement  for  her,  and  will  enforce  i 
unless  she  does  so  consent. 

It  may  be  gathered  from  the  cases  of  Balb  v.  Coutts  and  Sodgen 
conductor  the  ^*  Hodgens  (x),  that  notwithstanding  the  misconduct  of  the  wife  b 
wife.  adultery  or  otherwise,  that  she  still  preserves  her  right  to  a  settlemeni 

but  that  the  Court  will  not  act  in  her  favour  so  as  to  encourage  her  i 
her  evil  course,  but  will  remain  passive  in  order  to  force  the  parties  t 
come  to  an  arrangement  (y).  From  the  case  of  BaU  y.  Coutts,  i 
further  appears,  that  if  the  wife  commits  adultery  before  the  approve 
of  the  settlement  by  the  Master,  the  Court  may  abstain  from  punisl 
ing  the  husband  under  the  circumstances,  and  will  give  benefits  t 
him  and  the  children  which  otherwise  they  would  not  have  possesse< 


(r)  Stubbfl  V.  Sargon,  2  Beav.  496. 
(s)  BarringtoQ  r.  Grogan,  Beat.  221. 
^0  3  Ves.  91. 
(u  4   CI.    &    Fin.  329.       Re  Walker 


L.  &  (i.  326 ;  tupra,  p.  237,  238. 
(x)  See  Re  Walker,  L.  &  G.  326. 
(y)  Ball  V.  Coulte,  I  V.  &  B.  292, 
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Where,  however,  a  settlement  in  her  favour  has  been  acted  on  by  the  Pt.  t.— Bi.  it. 
Court,  which  has  been  obtained  by  means  of  its  jurisdiction,  and  by   ^"-^^-S.!!. 
arrangement  between  the  parties,  although  not  actually  confirmed  and 
executed:  if  the  wife  subsequently  misconduct  herself,  yet  no  such 
alteration  can  be  made,  even  to  afford  maintenance  to  children,  to 
whose  support  she  wholly  refuses  to  contribute. 

So  the  Court  may  interfere  at  any  length  of  time  afterwards,  to 
compel  a  setdement  if  the  marriage  have  been  in  contempt :  and  con- 
tempt is  not  cured  by  lapse  of  time,  but  it  may  be  a  reason  for 
pooishing  it  lightly  (a). 

5.  With  respect  to  the  discharge  of  parties  in  contempt  and  to  the  of  the  dis- 
paynoent  of  costs :  it  is  to  be  observed,  that  a  general  pardon  is  held  ^^^^!^^  ?^ 
to  extend  to  these  kinds  of  contempt  (a).    Being  of  a  criminal  nature,  contempt, 
the  imprisonment  which  the  Court  inflicts  in  punishment  thereof,  is  If  aggravated. 
imng  pleasure,  varying,  however,  as  to  its  degree  of  closeness  and 
doralion  with  the  heinousness  of  the  offence. 

In  cases  where  the  contempt  is  not  aggravated,  or  where  the  parties  Not  aggravated 
appear  not  criminally  implicated,  they  are  usually  discharged  without 
committal,  upon  appearing  in  Court  and  making  their  submission, 
sometimes  after  receiving  a  reprimand,  and  their  costs  are  generally 
allowed  them  (6).     In  Salles  v.  Savignon,  where  the  husband  was  a 
Ibreigner,  he  was  not  committed,  but  ordered  to  attend  from  time  to 
time  before  the  Master ;  and  subsequently,  that  he  should  be  at  liberty 
to  go  before  the  Master,  and  execute  such  settlement  as  should  be 
agreed  upon,  with  the  approbation  of  the  Court.  In  Milletv,  Rowse  (c), 
although  the  ward  was  evidently  under  age,  the  clergyman  was  only 
reprimanded  and  discharged,  and  had  his  costs  out  of  the  fund  as  well 
as  the  other  parties,  except  the  husband.  In  Nichobon  v.  Squire  {d), 
the  clergyman  was  discharged  with  a  reprimand,  but  no  mention  is 
made  of  costs.     In  Warter  v.  Yorke  {e\  where  the  clergyman  was 
bfODght  up,  but  appeared  wholly  exculpated,  he  was  discharged 
immediately,  and  his  costs  and  expenses  given  him  out  of  the  infant's 
estate.    Where  the  husband  keeps  the  ward  out  of  the  jurisdiction, 
the  Lord  Chancellor  will  listen  to  no  application  on  his  behalf  till  she 
^  brought  within  it ;  and  when  the  husband  did  bring  her,  he  never- 
theless was  committed,  and  lay  in  prison  till  she  was  twenty-one  (/). 

1q  cases  of  actual  commitment,  the  Court  can  only  hear  and  dis-  In  cases  of 
dtarge  the  parties  in  contempt  on  their  petition  {g\  unless  committed  ^j^|  ^^™' 
in  mistake,  when  it  is  presumed  a  petition  is  not  necessary,  but  that 
they  will  be  discharged,  and  their  costs  will  be  paid  (A),  on  the  Court 

^i)  fatt,  Pkit  III.  Setdements  of  InfaDts'  (rl)  16  Ves.  259. 

^^^otj  («;  19Ve8.  461. 

»)  Phippe  V.  Anglesea,  1  P.  Wens.  696.  (/)  Baseley  v.   Baseley,  4  CL  &  Fm. 

'> )  Uertert's  case,  3  P.  Wiqs.  116.  Moru  378,  n. 

'  Mere,  2  Alk.   168.    PriesUey  ».  Umb,  {g)  Nicholson  v.  Squire,  16  Ves.  259, 

^t'cs.421.  Salles  V.  Savigooo,  6  Ves.  573.  and  cases  cited  aiiCe. 

(0  6  Vee.  573.  (fc)  Ex  parte  Ashton,  Dick.  23. 
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Pt.  I.— Bk.  II.  being  apprized  of  the  fact.  They  are  usually  required  to  submit  to 
Ch.1ls.il  ^j^g  Court,  and  to  express  contrition  for  their  oflfence,  and  must  pay  die 
costs  of  the  contempt ;  but  not  without  undertaking  not  to  hold  any 
further  communication  with  the  ward  if  the  marriage  have  not  taken 
place,  and  submitting  to  be  enjoined  against  doing  8o(f).  With  regard 
to  the  husband,  if  there  be  an  actual  marriage,  he  will  not  be  discharged 
in  general  without  giving  up  all  his  control  over  his  wife's  property, 
Must,  as  a  ge-  and  actually  executing  a  settlement,  such  as  is  required  by  the  Court; 
execute  the  or  if  the  marriage  be  not  celebrated,  without  binding  himself  in  a 
foleXdla^e  ""^cognizance  not  again  to  attempt  it.  "  If,"  says  Lord  Eldon  (*) 
"  the  marriage  be  a  contempt,  the  Court,  vindicating  its  jurisdiction  b} 
imprisonment,  compels  a  settlement  ;  and  it  should  seem  that  in  ail 
cases  of  actual  marriage,  whether  it  be  of  validity  or  no,  there  musi 
be  this  reference  for  a  settlement  before  the  contempt  can  be  cleared 
although  not  aggravated  (/)•"  In  Edes  v.  Brereion{m),  two  of  th( 
contrivers  and  assistants,  committed  on  the  Ist  of  June,  petitioned  w 
the  13th,  expressing  contrition,  and  were  discharged  on  undertaking 
to  pay  the  guardian's  costs  and  the  warden's  fees.  So  also  was  ttu 
husband,  (who  was  a  minor,)  but  not  till  the  S7th  of  July  following 
Sometimes  an  qq  hjg  expressing  contrition,  and  undertaking  to  execute  a  settlemen 
•aflScient.  when  he  should  be  twenty-one,  being  also  restrained  by  injunctioi 
from  meddling  with  his  wife's  estate,  and  required  to  pay  the  costs  o 
the  application  and  the  warden's  fees.  In  MitchelTs  caBe{n),  thi 
contriver  of  the  marriage  was  discharged,  on  petition,  after  fivi 
weeks'  confinement,  on  submitting  to  make  any  reparation  to  tb 
relations  of  the  lady  which  the  Court  should  direct,  and  bein] 
restrained  from  practising  at  the  bar.  The  opposite  counsel  did  no 
oppose  his  discharge,  but  he  was  fiirther  required  to  enter  into  a 
undertaking  by  his  attorney  to  pay  all  the  costs  of  all  proceedings,! 
consequence  of  the  petition  of  the  guardian.  In  Hill  v.  Tumer{o),  tfa 
wife,  whohad married  theinfantward,  was  discharged  without  paymei 
of  costs ;  but  the  Lord  Chancellor  said,  that  till  she  did  pay  them  sh 
was  under  the  authority  and  jurisdiction  of  the  Court,  although  sh 
went  at  large.  In  Butler  v.  Freenuin  (p),  where  one  of  the  accoil 
plices,  committed  April  the  Ist,  petitioned  for  his  discharge  on  tli 
16th  June,  the  Court  refused  it,  it  appearing  by  his  former  affidaff 
and  the  present,  that  he  had  been  endeavouring  to  impose  upon  tl 
Court.  On  the  7th  of  August,  on  the  petition  being  again  heari 
he  was  discharged,  on  payment  of  the  costs  of  the  contempt,  t^ 
Court  saying  that  his  imprisonment  must  not  be  perpetual,  tha 
must  be  an  end  to  it.  The  pretended  wife,  refusing  to  plead  i 
the  suit  for  nullity  of  marriage  in  the  Ecclesiastical  Court,  was  ke{ 


(t)  Kent  V.  Burgen,  L.  J.  R.  x.  100. 
(k)  I  V.  &  B.  299. 

/)  Stevens  «.  Savage,  1  Vet.  jun.  154. 

m)  Watt  34a. 


t 


(«)  2  Atk.  173. 
o)  1  Atk.  616. 
p)  Amb.  304. 
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ID  priaon  till  Michaelmas ;  her  discharge,  however,  was  offered  to  tier  Pt.  i.^Bk.  II. 
00  oooditioii  that  she  did  plead.  In  Millet  v.  Rotpse  (q),  an  aggravated  ^"'  ^^'  ^'  ^^' 
case,  the  husband  petitioning  to  be  discharged  after  suffering  the 
punishmeDt  of  a  conspiracy,  was  not  discharged  till  he  had  executed 
the  settlement;  his  costs  were  not  allowed,  but  he  was  not  mulcted  in 
dioseof  the  other  party,  which  were  directed  to  come  out  of  the  fund. 
And  such  was  the  course  pursued  in  Bathurst  v.  Murray  (r)..    In 
&  Walker  («),  on  the  marriage  with  a  girl  of  thirteen  by  a  degraded 
dergymxn,  being  discovered,  after  committal  of  all  the  parties,  the 
hosbaod,  after  being  in  prison  from  April  till  January,  was  discharged 
<meoteriDg  into  security  by  recognizance  in  20,000/.  not  to  hold  inter- 
course with  the  ward.    On  her  coming  to  his  residence,  he  was  again 
tttached  and  committed,  but  discharged,  on  proving  that  her  coming 
vas  without  his  privity,  entering  into  his  own  recognizance  as  before. 
He  subsequentiy  carried  her  off  to  France,  when  she  was  again 
attached,  and  the  marriage  was  dissolved  in  1822.     In  1827,  return- 
ing with  her  to  Ireland,  he  submitted  to  the  Court,  and  agreed  to 
ixeeute  a  settlement  and  to  be  remarried ;  but  no  proceedings  for  the 
erimiiial  contempt  appear  to  have  been  taken  against  him :  and  even 
ia  the  settlement  of  the  ward's  personal  property  approved  by  the 
Cooit,  the  trustees  were  directed  to  pay  out  of  it  all  such  costs  as 
iboald  have  been,  or  might  be,  necessary  for  the  prosecution  of  the 
KTeral  suits  and  proceedings  which  had  been  instituted  on  her 
behalf,  or  snch  costs  as  the  Court  might  decree  her  or  the  husband  to 
pa;  in  any  suit  instituted  in  her  behalf.    In  Baseley  v.  Baseley  (t), 
(he  husband,  on  coming  within  the  jurisdiction,  was  committed,  and 
Ity  m  prison  till  the  ward  attained  twenty-one,  which  seems  to  have 
beenneiriy  a  year. 

In  aggravated  cases,  where  a  prosecution  for  a  conspiracy  has  been  if  ctM  ag- 
ordered,  the  Court  will  not  discharge  the  guilty  person,  although  he  s^^*^*^- 
be  the  hnsband,  till  the  prosecution  has  taken  place,  and  he  has 
wfiered  the  punishment  for  his  crime  (u). 

Where  there  is  any  doubt  as  to  the  validity  of  the  marriage,  the  if  yaUdity  of 
husband  will,  in  general,  not  be  discharged  till  that  be  determined,  ^?^ 
dthoogh  he  execute  the  setdement,  or  be  ready  to  do  so.  In 
Butler  V.  Freenum  (uu),  the  wife  was  ordered  to  be  discharged  on 
effetmg  to  the  suit  for  nullity  of  marriage  in  the  Ecclesiastical 
Court,  but  not  before.  In  Re  WaUer  (x);  the  alleged  husband  was 
<iiacharged  under  a  recognizance  in  190,000/.  not  to  hold  intercourse 
with  hie  wife,  but  the  marriage  was  not  declared  void  till  three  years 

(f)  7  V«.  419.  (tt)  PriesUey  «.    Lamb»   6  Vet.   424. 

fr)  S  Vm.75;  and ieePri0Mley«. Lamb,  Millet  e.  Bowse.  7  Ves.  419.    Bathunt  v. 

7V«.424.    Peuce  V.  Cnitchfiefd,  IS  Vet.  Murray,  8  Vet.  74.    Pearce  o.  Cnilchfield, 

«.  16  Vet.  48. 

(j)lLhO.  299.  Hodgentv.  Hodgent,  (uu)  Arab.  303. 

4Cl.&Fin.324.  (a)  L.ftG.299. 

(0  find.  476. 

ft  2 
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Pt.  I.— Bk.II.  after  in  the  Ecclesiastical  Court.     But  in  Bathurst  w.  Murray  he 
^"'  '•^•^^-  was  not  discharged  on  the  marriage  being  reported  void,  nor  till  he 

had  executed  the  settlement,  and  the  new  marriage  was  celebrated. 
If  Dot  ag-  In  cases,  not  aggravated,  where  the  husband  or  other  person  is  in 

^^^''  '  the  public  service,  or  he  be  a  foreigner,  or  a  minor,  he  will  be  dis- 
charged, on  undertaking  to  execute  a  settlement^  the  Court  taking 
care  that  he  shall  act  up  to  that  undertaking.  In  Siacpole  v.  Beau- 
mont (^),  and  an  Anonymous  case  there  cited,  the  husband,  being  in 
the  army,  was  discharged,  on  undertaking  to  execute  a  settlement,  as 
was  the  case  in  Lespinasse  v.  Longden,  a. favourable  case  there  cited; 
but  in  the  former  case,  the  husband  afterwards  endeavouring  to  get 
the  whole  fortune  on  the  wife*s  consent,  the  Court  would  not  suffer 
it,  but  said,  that  if  he  refused  to  abide  by  the  settlement,  he  should 
be  sent  back  to  the  Fleet  (a).  In  Green  v.  Pritzler  (a),  where  the 
husband  was  in  the  army,  and  could  not  obtain  leave  of  absence 
without  incurring  the  loss  of  his  commission,  and  bis  father  proposed 
to  make  an  equivalent  settlement,  even  the  personal  attendance  of  the 
husband,  in  the  first  instance,  was  dispensed  with  on  his  own  petition. 
In  Sallis  v.  Savignon  (6),  the  husband,  being  a  foreigner,  was  merelj 
ordered  to  attend  Court,  and  go  before  the  Master  to  execute  i 
settlement ;  and  in  Edes  v.  Brereton  (c),  the  husband,  being  a  minor, 
was  discharged,  on  undertaking  to  execute  a  settlement  when  twenty^ 
one,  the  Court,  however,  taking  the  estate  into  their  own  hands,  and 
restraining  him,  by  injunction,  from  meddling  with  it.  In  Hill  v. 
Turner  (d),  where  the  male  ward,  being  drunk,  was  taken  into  marr) 
a  mean  woman  of  bad  character,  who  was  committed,  and  the  bus* 
band  sent  abroad ;  and  she  had  instituted  a  suit  for  restitution  oi 
conjugal  rites  and  alimony,  which  had  proceeded  to  excommunica 
tion :  the  Court,  on  petition,  would  not  inhibit  the  Elcclesiastica 
Court,  but  restrained  her  from  proceeding,  and  ordered  her  to  appeal 
there,  and  consent  to  his  absolution. 


SECTION  III. 


Of  Conditions  regarding  Marriage  annexed  to  Legacies  or  Gifts  U 

Infants. 

ConJitjons  Conditions  in  restraint  of  marriage  annexed  to  legacies  or  othe 

r^rding  mar-  infants,  whether  precedent  or  subsequent,  are  undoubtedly  valid 
togifuto  and  will  be  enforced  by  the  Court,  provided  only  they  be  reasonable 
iV wuinable,   ^"^  "^*  Contrary  to  the  policy  of  the  law.     Such  as  a  bequest  upoi 


(y)  3Ve«.98a. 

(s)  See  accordingly  Winch  v.  James, 
4  Yes.  386. 
(a)  Amb.  602. 


(b)  6  Ve^  672. 

(c)  West  348. 
{d)  1  Atk.  517. 
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marriage,  under  twenty-one,  or  other  reasonable  period,  with  consent  Pt.  I— Bk.iI. 
of  parents,  trustees,  executors,  or  guardians,  notwithstanding  the-^^ — '——- 
contrary  decision  of  Lord  Hardwicke,  in  Reynish  v.  Martin  {e\  and  xx^ry  to  policy 
the  preceding  determination  by  Justice  Parker,  in  Underwood '^•^^^'^*^^^^' 
Mom9(f\  which  was  the  case  of  an  infant.     And  such  is  the  law, 
whether  there  be  a  limitation  over,  on  the  nonperformance  of  the 
condition,  or  no,  so  far  as  conditions  precedent  are  concerned.   How-  If  precedent, 
ever  it  may  be  as  well  to  state  that  there  can  be  no  doubt  that  con- 
ditions prohibiting  marriage,  or  leading  to  a  probable  prohibition  of 
it,  are  void  {g). 

Where  there  was  a  bequest  to  a  daughter,  upon  attaining  twenty- 
eight,  or  day  of  marriage,  with  the  consent  of  the  executors,  which 
should  first  happen,  and  she  died  under  twenty-eight,  having  married 
without  consent,  she  was  held  not  to  be  entitled  (A).  So  where  a 
moiety  of  a  legacy  was  to  be  transferred  to  a  legatee  at  twenty-one,  if 
single,  and  the  other  moiety  at  twenty-five,  if  single ;  but  in  case  she 
married  before  twenty-one,  with  the  consent  of  the  mother,  it  was  to 
be  settled  as  therein  directed ;  if  she  died  under  twenty-one,  un- 
married, then  over,  and  the  legatee  married  when  an  infant,  without 
consent,  it  was  held,  the  legacy  never  vested  in  her(f).  So  in 
Stacpole  V.  Beaumont  (i),  where  a  legacy  was  given  upon  marriage, 
*'  with  such  consent  as  aforesaid,"  which  was,  if  before  the  age  of 
twenty-one,  that  of  the  trustees,  or  the  survivor,  and  the  legatee 
married  when  an  infant,  without  such  consent,  she  was  held  not  to 
be  entided,  although  there  was  no  bequest  over  in  such  event,  as 
there  was  in  the  case  of  Hemmings  v.  Munckley,  above  cited.  And 
sQch  a  condition  precedent  of  consent  to  marriage,  is  not  to  be  dis- 
pensed with,  even  in  favour  of  daughters'  fortunes  (/). 

Whether  a  simple  condition  precedent,  annexed  to  a  gift,  or  re- 
straint of  marriage  at  any  time  be  good,  there  is  no  direct  authority, 
bat  it  seems  probable  that  it  would  be  held  to  be  so  (m).  And 
general  conditions  of  this  nature  in  the  alternative,  with  another 
condition  or  provision,  have  been  often  determined  to  be  so.  Thus 
>Q  Creagh  v.  Wilson  (n),  where  there  was  a  legacy  of  200^.  to  a 
woman,  provided  she  continued  with  the  executors  till  twenty-one, 
''or  in  case  she  married  against  the  consent  of  the  executors,*' 
ooiy  10^  was  given  ;  the  father  married  her  to  a  Papist,  during  her 
DUQority,  and  she  was  held  not  entitled  to  the  SOO/.      So  in  Gillett 

(0  3  Atk.  330.  325.     Barlow  o.  Bateman,  2  B.  P.  C.  272. 

^/)  2  Atk.  184  j  and  fM  Keily  v.  Monck,  (Ic)  3  Yes.  89.   See  Knight  v.  Cameron, 

•  Hii%w.  P.  C.  205 ;  and  see  the  caaet      14  Yes.  389. 

^<  Cas.  temp.  Talb.  315.  (0  Harvey  o.  Aston,  2  Com.  726 ;  1  Atk. 

it)  3  Ridgw.  P.  C.  206.  207,  261.  361. 

fA)  Heminiogsv.  Mnnckley,  1  B.  C.C.  (m)    1    Rop.   Leg.   658;    and  Sir  T. 

'^.  PIaroer*8  observations  in  Malcolm  v.  O'Cal- 

(> )  Scott  V.  Tyler,  2  B.  C.  C.  431,  489 ;  laghan,  2  Mad.  349. 

•  JVk.  712;  and  fee  Chaancy  v.  Gradoa,  (n)  2  Yern.  572. 
'  Atk.  616.  Clifford  r.  Beaumont,  4  Russ. 
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V.  Wray  {o\  there  was  a  legacy  of  10/.  to  the  daughter,  but  if  the 
married  with  the  good-liking  of  his  trustees  then  she  should  ha?e 
150A  She  married  without  the  required  consent,  and  was  held  aot 
entitled  to  the  160/. 

It  may,  therefore,  be  laid  down  as  a  general  rule,  that  these  con- 
ditions precedent  restraining  marriage,  although  extending  beyond 
minority  {p\  and  even  during  the  whole  life  of  the  legatee,  or 
another  person,  are  not  merely  in  terrarem,  but  if  reasonable,  valid: 
and  that  the  same  is  the  case  with  regard  to  conditions  subse- 
quent (j),  if  there  be  limitations  over  on  nonperformance,  in  the 
manner  we  shall  presently  consider. 

If  a  legacy,  or  gift,  or  portion  by  settlement,  be  to  A.  payable  at 
twenty-one  or  marriage,  but  if  he  marry  under  that  age  without 
consent  of  executors,  then  to  C,  the  legacy  will  vest  imoiediately, 
and  the  condition  be  subsequent  (r).  Such  conditions  subsequent^ 
accompanied  with  a  limitation  over,  on  nonperformance,  as  well  ai 
conditions  precedent,  must  be  substantially  performed,  for  the  Courj 
does  not  relieve  against  noncompliance  in  either  case,  but  merelj 
inquires  whether  there  has  been  a  proper  compliance  («). 

Conditions  subsequent,  unacQompanied  toith  a  Hmitatian  over  m 
nonperformance,  are,  however,  merely  in  terrorem  and  void.  Th^ 
civil  law,  at  first,  looked  upon  all  such  conditions  as  void,  but,  at 
finally  settled,  enforced  every  condition  in  restraint  of  marriage, 
not  directly  or  indirectly,  importing  an  absolute  injunction  t( 
celibacy  (t).  In  Garret  v.  Pritly  (ti),  a  legacy  of  SOOO/.  was  givei 
to  testator's  daughter,  but  if  she  married  under  twenty-one,  withou 
the  consent  of  S.,  the  legacy  was  to  be  void,  and  she  was  only  U 
have  500/.,  but  there  was  no  bequest  over.  She  married  withou 
consent,  and,  it  is  presumed,  under  twenty<K)ne,  but  she  was  hel( 
entitled  to  the  3000/.  Such  conditions  will  be  equally  in  terrorem 
although  the  power  of  abridging  the  gift  be  delegated  to  othe 
persons,  as  in  Wheeler  v,  Bingham  (j?),  where  a  testator  revoked  hii 
legacies  to  his  grand-daughters,  if  any  married  without  consent 
declaring  them  not  entitled  to  any  benefit  under  the  will,  furth^ 
than  what  their  father  and  mother,  or  the  survivor,  should  direct 
but,  notwithstanding  a  grand-daughter  married  without  that  conseni 
she  was  declared  entitled. 


(o)  I  P.  Wins.  284.  CmUr^,  an  old 
caffe.  Hicks  v.  Pendarvis,  2  £q.  Cas.  Ab. 

(p)  Hemminga  o.  Manckley,  I  B.  C.  C. 
303.  Mercer  v.  Hall,  4  B.  C.  C.  327. 
Malcolm  v.  (yCallaghao,  2  Mad.  849. 
Strange  «,  Smith,  Amb.  263.  Merry  v. 
Jiyrei,  1  Edeo,  1.  Dasbwood  v,  Bulkeley, 
10  Vci.  242.  )>*Aguilar  o.  Drinkwater. 
2  Vea.  &  fi.  225.  Campbell  o.  Nettendlle. 
2  Ve^.  Sen.  634.  Le  Jeune  v,  Budd,  S 
/Sim.  441. 


(q)  See  3  Mer.  108.  Aeton  w.  Aftoi 
2  Vem.  452,  and  cases  of  Garret  r.  Prittj 
and  Wrottesley  v.  Wrotteslev*  imfm, 

Jr)  Garret  «.Pntty,  3  Vera.  293.  Wro< 
ey  V.  Wrottesley,  2  Atk.  584. 
(i)  1   Rop.    Leg.   715.      Blalcolm   i 
OCallagbap,  2  Mad.  349.    I>ashwood  i 
Bulkeley.  10  Ves.  242.      Bfesgrett  v.  Me^ 
grett,  2  Vem.  580. 
(I)  2  Dick.  721. 
(u)  2  Vem.  298  ;  3  Mer.  120. 
(«)  3  Alk.  364. 
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Pt.i.—Bk.  II.  dispensation  of  the  condition  (j).     But  such  renunciation  or  dis 
— — '—^ — '  claimer  is  no  dispensation^  if  the  authority  be  personal  and  no 
annexed  to  the  office  {k). 

This  power  of  consent  is  under  the  control  of  equity,  and  if  ai 
executor,  trustee,  or  other  party  invested  therewith,  improperl 
refuse  to  execute  the  power,  the  Court,  in  the  place  of  the  testatoi 
will  direct  an  inquiry  into  the  intended  marriage,  and  determin 
upon  its  propriety,  with  directions  to  receive  proposals  for  a  settle 
nient,  if  it  be  suitable  (/),  irrespective  of  the  authority  given  to  tb 
Court  by  the  marriage  act. 

Where  the  assent  has  been  given,  but  not  regularly,  yet  if  tl 
donee  have  acted  upon  it,  he  will  be  considered  as  having  ftilfiUe 
the  condition,  it  being  the  mistake  of  the  other:  as  a  general  liceiK 
to  donee  to  marry  to  whom  she  pleases  (m).  So  if  required  to  be  i 
writing,  and  it  was  only  verbal  (n). 

Absolute  and  unqualified  consent  cannot  be  retracted  (o),  bi 
consent  may  be  given  conditionally,  as  in  Dashwood  v.  BuUceley  (| 
where  was  a  bequest  for  the  separate  use  of  the  grand-daughter  for  lii 
when  she  attained  twenty-one,  or  married :  with  a  proviso,  reducii 
its  amount  if  she  married  during  or  after  minority  without  consent 
the  trustees.  They  did  so  consent  during  her  minority,  provided  the 
was  a  proper  settlement,  and  they  retracted  their  consent  on  tl 
husband  refusing  to  make  any,  but  the  marriage  taking  place  notwit^ 
standing,  the  proviso  was  held  to  take  efifect  But  the  settlement  ne< 
not  be  till  after  marriage,  if  the  proposals  be  before  {q) ;  and  it  do 
not  signify,  although  parties  be  ignorant  that  the  consent  has  be 
given  or  may  be  implied,  if  it  were  really  afforded  (r).  So  an  impli' 
consent  («)  may  be  given  under  the  circumstances.  Where  consent 
withheld  ft*om  vicious  or  interested  motives,  the  donee  may  mar 
without  incurring  a  forfeiture  (t) ;  and  the  consent  is  dispensed  wil 
if  the  approbation  have  been  given  by  the  donor  in  his  lifetime  (i 
And  it  seems  certain  that  the  eflfect  of  such  conditions  extends  to  o 
marriage  only  (a?). 

Conditions  of  marriage,  with  consent  of  parents,  guardians,  trusta 
executors,  &c.  are  generally  limited  to  the  period  when  the  legaci 


Time  of  con- 
tent limited, 
bow  and  to 
what  time. 


(j)  Worthlngton  o  Evans,  1  S.  &  St 
165.     Bryce  o.  Corbally,  2  L.  &  G.  102. 

{k)  Graydon  v.  Graydon,  2  Atk.  16, 19. 

(0  10  Vei.  246.  Goldsmid  V.  Goldsmid, 
19  Vet.  368.  Eastland  v.  Reynolds,  Dick. 
317.     Strange  v.  Smith,  Amb.  263. 

(m)  4  B.  C.  C.  328.  Mercer  v.  Hall, 
ib.  327.     Pollock  v.  Croft,  I  Mer.  181. 

(n)  1  S.  &S.  165;  1  Moll.  30. 

{o)  Strange  v.  Smith,  Arab.  263.  Merry 
V.  Ryres,  1  Ed.  1.  D'Aguilar  v.  Drink- 
water.  2  Ves.  &  B.  234. 

(p)  10  Ves.  230 ;  and  see  D'Aguilar  v. 
Drinkwater,  iujn-a^  and  I^  Jeunc  v.  Budd, 
6  Sim.  441. 


(9)  10  Ves.  244. 

(r)  2  Ves.  &  B.  325.  CampbeU 
Netterville,  2  Ves.  534. 

(s)  2  Vem.  580.  Campbell  v.  Nett 
ville,  anu,  Daly  v.  DetDouverie,  Ac 
64;  2  Atk.  261;  19  Vet.  19. 

(0  Mesgrett  o.  Mectgrett,  2  Vem.  581 

(tt)  Clarke  v.  Berkeley,  2  Vem.  72 
8  Vin.  Ab.  154.  Pamell  o.  Lyon,  1  V 
&  B.  479.  Wheeler  v.  Warner,  1  S.  & 
304.    Smith  «.  Cowdery,  2  S.  &  S.  358 

(x)  Hutchioton  v.  HannDond,  3  B.  C. 
128, 146.  Cromaelia  e.  Crommelin,3  \ 
227. 
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or  gifts  vest,  or  are  made  payable*     If  the  vesting  or  payment  be  in  Pt.  I — Bk.II. 

the  altemati?ei  attaining  twenty-one  or  other  agei  or  marriage  with  £ElL: r 

consent,  with  a  clause  of  forfeiture  upon  marriage  without  consent, 
such  clause  will  be  construed  as  having  relation  to  a  marriage  under 
that  age  only,  and  if  he  attain  that  age,  compliance  is  unnecessary, 
althoagh  limited  over  oA  failure  thereof  (y).  And  if  the  donee  to 
whom  a  gift  is  made  at  twenty-one  or  sooner  upon  marriage  with 
consent  survive  that  periodi  contracting  a  previous  marriage  without 
consent  during  minority,  yet  it  is  the  better  opinion  that  it  will  not 
be  forfeited,  and  that  the  efiect  of  the  contingency  depends  on  death 
Doder  twenty-one ;  as  in  Justin  v.  HaUey  ()»)i  where  the  property  was 
given  over  if  the.  legatee,  a  female,  should  not  attain  twenty-one,  or 
marry  before  that  age  with  consent  In  Knight  v.  Cameron  (a),  the 
decision  virtually  involved  that  determination.  As  this  determination 
vas  founded  on  the  construction  of  the  will  or  settlement,  the  same 
reason  and  rule  will  apply  tojinterests  out  of  land. 

Thtse^  however,  were  cases  in  which  the  donors  did  not  expressly 
declare  that  marriage  without  consent  should  determine  the  gift,  but 
3*11  be  so  framed  as  to  determine  on  marrying  without  consent,  as  in 
conditions  subsequent,  non  compliance  will  be  fatal.  As  if  the 
condition  be,  **  if  A.  die  under  twenty-one,  or  marry  without  consent 
then  to  B."  marriage  without  it,  will  be  a  forfeiture  (6). 

As  to  all  these  conditions,  whether  precedent  or  subsequent,  the 
Court  will  put  a  favourable  construction  upon  them,  to  prevent  a 
forfeiture  both  as  to  legacies  and  portions  (c). 

(9)  Desbody  v.   BoyviUe,  2  P.  Wins.  (x)  13  Ves.  126. 

547.    King  V,  Withers,  cited  3  Atk.  334.  (a)  14  Ves.  389. 

Polieov.  Ready,  2  Atk.  587.    Meicerv.  (6)  Chaoocy  v.  Grtydon,  2  Atk.  616; 

HiU,4  B.  C.  C.  327  ;  3  Mer.  116.  Koapp  and  see  4  Ves.  392. 
r.  Xoyes,  Amb.  662.     Dobbins  v.  Bland,  (e)  Cas.  temp.  Talb.  216, 

3  Eq.  Gas.  Ab.  645. 
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PART  I.— BOOK  III. 

OF  THE  PROTECTION  WHICH  THE  COURT  OF  CHANCERS 
EXTENDS  TO  THE  PERSONS  OF  INFANTS  IN  REGARD 
TO  MAINTENANCE  AND  ADVANCEMENT. 


CHAPTER  I. 

A  Oeneral  View  of  the  Doctrine  and  Practice  of  Courts  of  Equity 
with  regard  to  Maintenance  and  Advancement  in  favour  of  InfaxU 
out  of  their  Property. 


SECTION  I. 


Pt.i.-BE.in. 

C«.  L  S.  I. 

What  it  in- 
cluded ander 
the  term 
"  maiote* 
ntnce.** 


Of  the  Meaning  of  the  terms  Maintenance  and  Advancement. 

With  regard  to  what  is  to  be  included  under  the  term  ''  maint< 
nance,**  it  may  be  laid  down  that  in  Equity  it  means  all  that  i 
necessary,  for  the  bringing  up  of  the  infieint  according  to  his  statioi 
rank,  and  circumstances.  In  Hall  v.  Yates  {a),  a  guardian,  who  ha 
maintained  an  infant  for  seven  years  with  diet;  washing,  lodging,  an 
schooling,  was  allowed  his  charges  in  these  respects  as  being  f( 
**  necessaries  ;'*  and  such  it  appears,  together  with  clothing,  is  wh 
is  considered  as  included  in  the  term  "  education**  under  the  cii 
law(i).  In  Carmichael  v.  Wilson  {c)^  Sir  A.  Hart  said,  the  questic 
being  as  to  the  amount  to  be  expended  on  the  maintenance  of  i 
infant,  ''  that  education  and  accomplishments  are  equally  necessarii 
according  to  the  circumstances  of  young  persons,  and  these  the  gua 
dian  is  justified  in  providing."  A  bequest  to  the  first  son  of  A.  wh( 
he  should  attain  twenty-one,  with  a  direction  that  he  should  be  w( 
brought  up  and  educated,  has  been  held  to  entitle  him  to  maintenan 
in  the  mean  time  (d).  But  whether  this  word  **  maintenancf 
includes  within  its  meaning  education  elsewhere  than  at  home  seet 


Finch,  R.  2. 
Dom.  Yol.  1,  270. 


(c)  3  Moll.  85. 

{(i)  Bullock  V.  Stones,  2  Vc5.  521. 


AS  TO  HAINTEMANCfi  AND  ADVANCSM8NT.  251 

doubtiiil.    In  Jtutis  ▼•  Gandy  (0),  where  a  guardian,  by  his  will,  Pr.l.-.BE.  (Ii. 

remitted  to  the  ward  whatever  was  due  to  him  for  his  maintenance,  it    ^"•^'^•^. 

WIS  held  that  this  release  included  all  demands  for  his  education. 

But  in  ColUer  y.  Collier  {/),  where  the  testator  gave  hi?  wife  400/. 

in  addition  to  500L  per  annum,  to  which  she  was  entitled  by  her 

nuuTiage  settlement,  "  in  consideration  of  the  expense  and  care  she 

vill  incur  m  the  maintenance  of  our  children,"  and  there  were  six 

children,  and  the  question  was,  whether  she  was  to  be  liable  for  their 

education  as  well  as  support :  it  was  determined  in  the  negative,  on 

Ae  ground  of  the  intention  of  the  testator,  since  he  could  not  mean 

(» it  would  destroy  the  purpose)  that  she  should  be  laid  under  a 

temptation  to  spoil  the  boys  by  keeping  them  at  home.     In  the  case 

(iMoor  V.  Lacy  (^),  on  exceptions  to  a  Master's  report,  disallowing 

teTeral  charges  of  the  guardian  with  whom  the  infant  had  lived,  and 

to  irhora  an  allowance  for  past  maintenance  was  to  be  made  by  the 

Court,  the  guardian  claimed  an  extra  sum  for  physic  and  doctor's  fees ; 

hit  the  exception  was  overruled,  as  it  did  not  appear  that  the  infant 

had  any  extraordinary  illness,  and  Lord  Hardwicke  said  that  it  ought 

to  be  included  in  the  general  allowance.     So  he  disallowed  a  general 

chiige  for  books,  as  falling  within  the  same  rule^  and  being  part  of 

his  education ;  so  also  several  small  sums  which  appeared  to  have  been 

given  to  the  infant  for  pocket-money,  which  were  all  held  to  be  included 

io  the  allowance  for  maintenance ;  but  he  allowed  several  extra  charges, 

<i  money  paid  for  a  silver  snuff-box,  for  a  gold  watch,  a  pair  of  diamond 

ear-rings,  as  proper  ornaments  of  her  person,  and  also  money  paid 

for  a  spinet,  pad,  &c     But  the  expenses  of  an  extraordinary  illness 

do  not  form  part  of  the  maintenance,  strictly  speaking,  {gg) 

There  is  not  to  be  found  in  the  books  any  definition  of  the  word  AiiTaneemmt, 
'' advancement ;"  but  it  may  be  laid  down  to  be  any  gross  sum  of  ^^^^- 
iBooey  paid  or  advanced  out  of  the  infant's  property,  for  the  purpose 
of  promoting  his  personal  benefit  and  preferment  in  future  life.  Such 
ss  the  purchase  of  a  commission  in  the  army,  for  the  binding  him 
Hfrentice  or  articled  clerk,  entering  him  at  the  University  or  the 
Courts  of  Law,  and  the  like  (h)* 

We  shall  here  often  have  occasion  to  discuss  the  rules  by  whicli 
^  Court  regulates  the  amount  of  maintenance  and  advancement 
vbich  ought  to  expended  for  infants  (0-  It  may,  however,  here 
^  stated  generally,  that  it  will  be  proportioned  to  the  rank^ 
(xTtiue,  expectations,  and  circumstances  of  the  infant  and  his  family, 
•  *od  the  wishes  of  the  parent.  Hence  it  may  be  generally  laid  down, 
tkt  parents,  guardians,  and  trustees  are  authorized  to  expend  so 
feach  in  maintaining  and  educating  their  wards  and  infant  cestui  que 
^'^t  but  no  more. 

"  4  B.  p.  C.  313.  (gg)  Lady  Shftftesbury's  case,  Prec.  Ch, 

£)  Sent  HiU'ft  M6S.  in  Liocolu't  Inn.  (h)  Pott,  Clu  XII. 

•^  33.    4Macphen.  Inf.  App.  (i)  Ch.  VII. 
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SECTION   11. 


Pt.I^Bk.III. 
Cii.  I.  S.  II. 

Of  the  duties 
and  authorities 
of  guardians  to 
afford  main- 
tenance out  of 
the  property 
of  infants. 


For  necessaries 
only. 


What  are  "ne- 
cessaries.** 


Guardians  and 
trustees  always 
accountable 
for  expenditure, 
for  mainte- 
nance or  ad* 
vancement. 


Of  the  Powers  and  Duty  of  Guardians^  Trustees  and  Executors  k 
Equity  to  afford  Maintenance  to  Infants  out  of  their  Property. 

It  is  a  maxim  of  the  ancient  law  that  the  guardian  was  bound  tha 
the  infant  should  be  well  brought  up,  and  his  evidences  safe!} 
kept  (x) ;  but  it  is  also  a  rule  of  Courts  of  Equity,  which  will  be  mon 
fully  developed  when  we  enter  upon  the  consideration  of  the  Privilege! 
and  Disabilities  of  infants  in  Equity  {xx)^  that  where  a  legacy  or  othe 
gift  or  provision  is  bestowed  upon,  or  made  for,  or  belongs  to  ai 
infant,  no  executor,  trustee,  or  guardian,  although  bound  that  thei 
ward  shall  be  well  brought  up,  can,  without  incurring  liability,  pa; 
it  or  any  part  of  it  to  him,  or  to  any  other  person  for  him,  unless  fo 
necessaries.  Hence,  it  follows,  that  neither  can  any  part  of  the  interes 
or  principal  of  the  fund  be  applied  for  the  minor's  maintenance  or  pre 
ferment,  or  unless  for  necessaries,  or  express  authority  be  given,  an 
the  amount  be  ascertained  by  the  donor.  And  even  if  maintenance  b 
directed  to  be  allowed  generally,  without  saying  how  much,  the  hazar 
is  hardly  diminished,  for  the  uncertainty  of  amount  will  render  a 
application  to  a  Court  of  Equity  advisable.  It  is  also  clear  that  it  ii 
and  always  must  be,  a  matter  of  doubt,  what  are  included  under  th 
term  ^*  necessaries,**  since  the  fortune,  station,  character,  destinatio 
and  prospects  of  infants  differ,  and  as  we  have  just  seen  and  sha 
hereafter  find  (y)  the  meaning  of  the  term  varies  with  these  differir 
circumstances.  It  is  also  at  the  peril  of  a  guardian  in  socage  vhi 
he  applies  for  maintenance,  and  although  guardians,  trustees,  < 
executors  may  be  justified  in  applying  in  maintenance  part  of  tl 
interest  or  profits  of  the  fund  or  estate,  and  even  in  certain  cas 
some  of  the  principal,  yet  they  are  accountable  for  such  applicatio 
and  since  they  may  mistake  their  authority  and  duty  they  may  rend 
themselves  liable  to  much  trouble  and  expense  by  any  such  mistal 
Moreover,  whatever  may  be  the  case  with  the  interest  and  proceec 
they  cannot,  without  making  themselves  responsible  for  such  act, 
general,  apply  any  part  of  the  capital  of  the  infant*s  fortune,  or  dispo 
of  any  of  his  real  estates,  either  for  his  maintenance  or  advanceroei 
however  much  it  may  appear  for  his  advantage  that  such  steps  shou 
be  taken,  unless  expressly  authorized  so  to  do  by  the  instrument 
donation,  or  by  the  Court  For  the  Court  seldom  or  never  h 
permitted  executors,  trustees,  or  guardians  of  their  own  accord 
break  in  upon  the  capital  for  any  such  purpose,  unless  evideni 


(«)  Stat.  Marlbridge,  52  H.  3,  c.  17. 
(xx)  Poit,  Part  II.  Book  I.  Ch.  II.  S.  I. 


(y)  PMf,  Ch.  VII. 
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for  the  iniint's  benefit     It  is  true  that  it  has  itself,  in  very  rare  Pt Be.  hi. 

cues,  applied  part  of  the  capital  for  maintenance,  and  frequently  -^'''^•^' — 

for  the  advancement  of  the  child ;  but  although  the  Court  might 

do  so  under  the  circumstances,  yet,  up  to  a  very  late  period,  it  ('eneralrule 

,,  .  ,  -I   .  ,  «T.  ,  ,         of  the  Court 

nerer  would  sanction  others  doing  the  same.      With    regard  to  as  to  the  duty 

the  application,  by  a  guardian,  trustee,  or  executor  of  part  of  the  ^^  ^ardian*^ 

interest  or  proceeds  for  the  support  of  an  infant  donee,  without  and  trustees. 

the  authority  of  the  donor ;  it  seems  settled  that  if  he  did  no  more 

that  what  the  Court  would  have  directed,  if  it  had  been  resorted  to 

b  the  first  instance,  his  act  would  be  supported ;  if  he  do,  without 

application,  what  the  Court  would  have  approved,  he  shall  not  be  That  they  may 

died  to  account  and  forced  to  undo  that,  merely  because  it  was  done  [|,e  ^coun  itself 

without  application  (z).     It  may  here,  however,  be  observed,  that  ^®"**!f^**®,;^ 

Sir  A.  Hart,  in  a  case  before  him  in  Ireland,  extended  this  doctrine  to^. 

to  all  cases  in  which  an  executor  may  have  dealt  with  the  property 

of  an  infant,  whether  capital  or  interest,  for  his  maintenance  or 

«d?aocement.     After  observing  on  the  cases  which  bore  upon  the 

lobject,  and  are  hereafter  noticed,  he  said  that  the  subsequent  rule 

laid  down  by  Sir  W,  Grant  and  Lord  Eldon  was,  that  whenever  the 

ict  done  by  the  guardian,  trustee,  or  executor  spontaneously,  was 

socb  as  the  Court  would  have  done,  it  would  be  sustained;  and 

that  the  sound  distinction  was  that  what  the  Court  would   have 

authorised  him  to  do,  that  the  executor  should  be  supported  in 

haTiug  done.     And  it  is  evident  that  the   principle  of  this   rule 

applies  to  trustees  and  guardians  also.    This  dictum  of  S  ir  A.  Hart's  (a) 

«18  followed  by  Lord  Chancellor  Cottenham,  in  Umblehy  v.  Kirk  (6) , 

m  18S9,  where  he  said,  that  payments  out  of  the  principal  of  the  Tiie  advantage 

property,  by  a  trustee  or  executor,  if  on  a  reference  they  were  found  °[^^«  intant, 

to  be  for  the  advantage  of  the  infant,  would  be  protected.     Hence, 

in  the  eye  of  a  Court  of  Equity  it  may  be  said  to  be  a  duty  incumbent 

on  guardians,  trustees,  and  executors  to  maintain  their  wards,  and 

infant  cettui  que  truits  out  of  their  property,  and  as  we  have  seen 

those  who  neglect  the  performance  of  that  duty  according  to  the 

rank,  fortune,  and  expectations  of  the  infant,  and  according  to  the 

roles  which  the  Court  lays  down,  will  be  superseded,  controlled,  or 

punished  for  such  negligence  (c).     There  arises,  therefore,  a  conflict 

between  the  duty  of  the  guardian  on  the  one  hand,  and  his  liability 

to  the  infiint,  through  the  means  of  the  Court,  on  the  other :   and  in 

this  state  of  things  it  is  clear  that  a  most  important  part  of  the  juris 

^on  of  the  Court  of  Chancery,  both  for  the  protection  of  infants 

ttd  the  indemnity  of  guardians  and  trustees,  is  that  respecting 

Maintenance  and  Advancement,  and  that  it  is  a  matter  of  necessity  to 

{z)  ABdrews  0.  Partiogtoir,  3  B.  C.  C.  (b)  Cooper'ii  N.  Ch.  Cas.  254. 

^'  (e)  Ante,  p.  17(},  193. 

(«)  CATouchMl  V.  Wilton,  3  Moll.  SO. 
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Py-^BK;  ni.  ascertain  what  the  rules  are  by  which  the  Court  is  guided  in  allowing 
— '—^—^ — '-  and  superintending  the  expenditure  of  the  funds  applicable  for  that 
purpose;  since  what  the  Court  will  do,  guardians,  trustees,  and 
executors  will  be  justified  in  doing,  but  no  more. 


SECTION  III. 


The  general 
power  of  the 
Court. 


Of  the  Power  of  the  Court  to  afford  Monies  out  of  the  Property  of 
Infants  for  their  Maintenance  and  Advancement^  to  Superintend 
its  jExpenditure,  and  of  certain  Conditions  necessary  to  be  Per- 
formed previous  to  such  monies  being  afforded. 

The  Courts  of  Chancery  then  assume  the  power  of  giving  main- 
tenance to  infants  out  of  their  property,  even  in  some  cases  out  of  the 
principal,  where  none  is  given  by  deed  or  will,  and  even  where  the 
property  is  not  payable  or  transferrable  to  them  till  a  future  time,  or 
their  interest  be  wholly  contingent;  also  of  altering,  explaining, 
and  controlling  the  provisions  which  may  be  made  in  the  instrument 
of  donation  for  their  maintenance  or  advancement ;  also  under  certain 
circumstances,  although  maintenance  and  advancement  be  directed  by 
the  donor  of  controlling  or  stopping  its  payment,  and  suffering  it  to 
accumulate  for  the  benefit  of  the  infant,  other  persons  being  bound 
by  law  to  afford  that  maintenance,  or  volunteering  so  to  do  ;  moreover 
of  ascertaining  and  fixing  the  quantum  of  such  maintenance  and 
advancement,  whether  it  be  placed  in  the  discretion  of  third  parties 
or  no,  the  persons  to  whom  it  should  be  paid,  and  the  application 
thereof,  in  such  a  manner  as  to  be  conclusive  on  all  parties  con- 
cerned {d ).  Matters  respecting  the  maintenance  of  infants  are  cog- 
nizable  properly  in  Equity  only,  and  the  Court  will  enjoin  the  guardian 
from  an  action  for  board  against  an  infant,  until  he  has  accounted 
there ;  since,  in  taking  the  account,  regard  may  be  had  to  the  cir- 
cumstances (as  the  amount  of  maintenance  allotted,  or  proper)  to 
which  a  jury  could  have  no  regard  {e). 

This  power  of  the  Court  is  a  consequence  of,  and  flows  from,  its 
parental  jurisdiction  in  regard  of  infants,  and  is  said  to  be  founded 
on  natural  equity,  "  The  jurisdiction,"  says  Lord  Redesdale,  "  ag 
to  maintenance,  is  with  respect  to  the  income  of  the  property,  to 
take  care  of  it  for  the  benefit  of  the  children,  to  apply  it  for  the 
benefit  of  the  children  so  far  as  it  may  be  beneficial  for  them  that  i( 
should  be  so  applied,  and  to  accumulate  any  surplus  (f).^ 

It  seems  that  the  Court  will  exercise  this  power,  whether  the  pro* 
it,  however  the  perty,  whether  principal  money  or  land,  be  given  by  deed  or  will,  ot 


^ViU  exercise 


(d)  Hill  V.  Turner.   2   Atk.  516.    See 
Hamley  v.  Gilbert,  Jac.  354. 


(e)  Anon.  3  Atk.  618. 

(/)  2  Bl.  N.  S.  133 ;  See  2  Russ.  28. 
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come  to  the  infant  by  succession  or  descent,  or  be  realty  or  person*  Pt.I.— BK.in. 
alty.    The  majority  of  cases  relate  to  wills.     Deeds  of  settlement  or    "'    — - — -' 

'At.  •  II  i*  II      1  :i         ^  •    •  infant  become 

gift  being  generally  more  carefully  drawn,  and  containing  an  express  eotitied,  or 

proTision  for  that  purpose.     In  GreenhiU  v.  fFaldo  {ff\  Stainforth  v.  ''^''^''^Jf  ^^"^ 

Skdnforth  (A),  and  Brien  v.  Brien  (s),  maintenance  was  given  out  of  property. 

the  interest  of  portions  to  be  raised  out  of  a  term  in  lands,  though 

Done  was  provided  by  the  settlement,  and  in  Pierpoint  v.  Cheney  (A), 

the  same  point  was  in  dispute.     In  Dormer  v.  Dormer  (2),  and  Ex 

parte  Mountfort  (m),  maintenance  was  given  out  of  freehold  estates 

by  descent,  and  in  Greenwell  v.  GreenweU  (n),  Hey  sham  v.  Hey^ 

Aam  (o),  and  Revel  v.  Watkinson  (p),  out  of  the  rents  and  profits  of 

real  estates  by  devise.     In  WeUesley  v.  Beaufort  (q\  and  Williams 

r.  WiUiame  (r),  out  of  freehold  and  leasehold  estates  in  settlement  in 

tail  and  for  years.     The  Court  will  also  exercise  this  authority  and 

control,  although  the  dividends  and  interest  are  given  to  third  parties 

for  the  maintenance  of  the  children,  and  do  not  belong  to  the  children 

themselves  {s).     So  also  where  the  principal  fund  or  property  is 

given  to  third  parties,  subject  to  a  trust  only,  for  the  maintenance  or 

education  of  the  children  out  of  the  interest  {t). 

The  marriage  of  an  infant  does  not  determine  his  or  her  right  to 
naintenance,  but  it  will  be  given,  though  not  expressly  directed  (u). 

It  may  be  further  observed,  that  the  general  rule  of  the  Court  is.  Not  given  to 
that  neither  maintenance  or  advancement  will  be  given  to  infants  P*^*!f  f.***  °^ 

®  junsdiction. 

voo  are  out  of  the  jurisdiction  ;  and  in  Newport  v.  Moore  {k\  where 
the  mother  had  sent  the  infant  to  Douay  in  Flanders,  the  allowance 
for  his  maintenance  was  ordered  to  be  stopped.  So  in  a  like  case  an 
aBowance  for  the  maintenance  of  an  eldest  son  out  of  the  rents  and 
profits  of  his  estate,  was  refused,  and  they  were  left  to  accumulate  (/). 
In  Ex  parte  M*Key  (m),  the  Court  refused  to  allow  the  solicitor  for 
the  guardian,  who  had  taken  the  infismts  to  Scotland,  by  leave  of  the 
Court,  the  costs  of  so  doing,  although  he  had  advanced  the  expenses 
out  of  his  own  pocket.     But  in  Biggs  v.  Terry  (n),  where  a  son  was 


is)  Prec.  Cb.  367. 

(i)  3  Vera.  459.    Gemrd  v.  Gemrd, 

(t)  Free.  Ch.  195  ;  2  Vern.  439.  See 
^  Eo^iefield  v.  £nglefield»  2  Vern.  236. 
^rnez-General  v,  Thompsoo,  Cooway  v. 
LotSvUle,  1  Eq.  Cas.  Ab.  30.  Harvey  v. 
H»nfey.2P.  Wms.21.  Greeoo.  Belcbier, 
<  ilt  505.  locledoD  v.  Nortbcote,  3  Atk. 
^X).    Daly  ».  French,  6  B.  P.  C.  65. 

(i)  Prcc.  Ch.  603.  1  P.  VVms.  487. 

'J)  Fiocb.  434. 

'«)  15  Yea.  443.  See  3  Sim.  339:  2 
^451. 

(•)  5  Vm.  195. 

(*>)  1  G4ML,  179. 

If)  1  Vet.  sea.  93. 

(f )  2  Rqm.  44. 

tr)  I  B.  C.  C.  151. 

*0  AadrewA  «;.  Parttngtoo,  2  Cox,  224. 


Brown  v.  Casamajor,  4  Yea.  498.  Haw- 
kins V,  Watte.  7  Sim.  199.  Re  ToaMaint, 
Y.  C.  Feb.  23,  1837.  Berkeley  v,  Swin- 
burne, 6  Sim.  513.  Thurston  v.  Essington, 
Jac.  361  n.  Leche  v.  Kilmorey,  1  Tarn. 
207.  Broad  v.  Bevan,  1  Russ.  611  n.  We- 
tberell  v.  Wilson,  1  Keen,  80.  Wood  v. 
Richardson,  M.  R.  Jurist,  5,  623.  Robin- 
son V.  Waddelow,  8  Sim.  134.  Rippon  r. 
Norton,  2  Beav.  63.  Page  v.  Way,  3  Beav. 
20. 

(t)  Hamley  v.  Gilbert,  Jac.  354. 

(tt)  Chambers  v*  Goldwin,  11  Ves.  1. 
Coster  V.  Coster,  1  Keen,  199.  Pride  v. 
Fooks,  2  Beav.  430. 

(k)  Dick.  166. 

(/)  Petrie  o.  Petrie,  3  Atk.  510. 

(m)  H.  &B.  606. 

(n)  1   M.  &  C.  675. 
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.L— Bi.lll.  allowed  to  go  and  see  his  father,  who  was  dangerously  ill  at  Bou- 

- — '—^ '-  logne,  the  trustees  were  allowed  the  reasonable  expenses. 

captioM.  Under  certain  circumstaoces,  however,  as  we  have  already  seen, 

the  Court  allows  infants  to  be  taken  or  remain  out  of  the  jurisdiction, 
and  in  such  case  maintenance  will  be  allowed  them,  care  being  taken 
that  it  is  properly  expended  (o). 
It  iinl«B  The  Court  will  not  in  general  order  maintenance,  much  less  ad- 

vancement, for  infants  under  a  will,  dll  it  appears  both  the  debts 
of  the  deceased  and  his  funeral  expenses  are  paid  ;  nor  in  general  in 
any  case,  unless  (here  is  a  clear  fund,  out  of  which  the  allowance  miy 
proceed  ( p). 
iMptjoni.  However,  if  the  fiind  be  large,  and  the  Court  sees  that  there  wilt 

ultimately  be  a  clear  surplus,  it  will,  notwithstanding,  if  requisite,  be 
given.  Thus,  in  fFear  v.  Wilkituon  {q),  a  brother  and  sister  were 
entitled  to  a  residue,  and  the  executors  made  them  an  allowance, 
which,  when  the  infants  filed  a  bill  for  an  account,  they  withdrew. 
It  appeared  all  the  debts  were  not  paid,  and  that  some  accounts  with 
the  government,  the  testator  having  been  Commissary  General,  were 
unliquidated,  but  an  allowance  of  800^  a-year  was  on  this  principle 
made  to  the  infants  until  the  accounts  were  taken.  In  WarUr't 
case  (r),  on  a  bill  for  an  account  against  a  devisee  in  trust  and  ete- 
cutor,  a  motion  was  made,  that  the  daughter  being  general  residuary 
legatee  and  devisee  under  the  will,  might  have  maintenance  out  of  the 
rents  and  profits,  pending  the  accounts.  The  Lord  Chancellor,  aftet 
stating  the  general  rule,  said  he  willingly  accceded  to  the  practice 
which  began  in  Wear  v.  Witkiruon,  and  that  it  was  very  just,  on 
account  of  the  delay  in  taking  the  accounts,  that  where  the  Court  car 
see  clearly  that  there  will  be  a  clear  fund,  the  residuary  legatee  should 
have  an  allowance  for  maintenance  in  the  mean  time.  And  in  Jn- 
tioite  V,  SUk  (<),  Sir  William  Grant  made  an  order  in  conformity  wiili 
this  dictum. 
It  whtn  ^"'  maintenance  will  not  be  allowed  where,  as  in  Warter't  case, 

nlkiiDi        there  are  mutual  accounts,  and  the  clumant  is  an  accounting  part}' 
tola.  and  it  is  alleged  that  she  had  received  part  of  the  assets,  or  when 

the  balance  may  turn  up  against  the  estate. 

In  Revtl  V.  Walkinton  {t),  an  estate  was  devised  in  truat  outof th< 
rents  and  profits,  to  keep  down  incumbrances,  in  aid  of  the  persooa 
estate,  and  subject  thereto  to  testator's  daughter,  in  strict  settlement 
The  estate  devised  to  her  was  not  sufficient  to  keep  down  the  interesi 
during  the  life  of  the  mother,  who  had  a  jointure  upon  the  estule 
although  upon  her  jointure  falling  in  it  was  more  than  sufficient 
the   daughter   died   during   the   mother's   life,  the  trustee  havinj 

(o)  JickwD  r.  Hankej,  lie.  193.  Load 
v.  Fkirlit,  ibid.     Staphcm  v.  Junet,  I  M. 
&K.  627.      LMhamv.  Hall,  T  Sim.  141.      Kl. 
WjndliwD  V.  EmiifiDorc,  I  K.  467 1  Arab.  (r)  Ibid. 

146  1  Buurd.  141,  Re  EnilaDd,  I  R.&  (i)  Coui.53. 

U.  499.  '^l>  1  Vel.  wn. 
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allowed  her  400/.  maintenance  out  of  the  rents  and  profitSi  and  th^  Pr.l.^BK  III 

question  was,  whether  it  shoold  be  allowed  to  her  ?   The  Court  ruled  C"'^'^-"^- 

that  the  tenant  for  life  ought  to  keep  down  the  interest,  but  said,  that  p^r^^rtain* 

u  between  her  and  the  remainder-many  she  must  be  allowed  mainte-  ^^^^  ^^^  ^  * 

nance  out  of  the  trust  fund  during  the  mother's  life,  as  being  a  child 

unprovided  for  during  that  time ;  and  the  Court  would  not,  in  favour 

of  a  remainder-man,  suffer  the  surplus  profits  to  be  exhausted  to  dis-  , 

charge  the  estate,  and  leave  the  daughter  and  heir-atrlaw  to  starve. 

Id  Butler's  case,  there  cited,  all  the  profits  of  an  estate  were  devised, 

subject  to  a  trust  for  the  payment  of  debts,  yet  the  Court  held  that 

the  uncle  could  not  intend  his  nephew  to  starve,  and  directed  a  rea« 

sonable  maintenance  to  be  piud  to  him  out  of  the  profits,  U  appear- 

M^  the  creditors  were  safe  or  submitting  to  it. 

In  Coster  v.  Coster  (ti),  there  was  a  suit  for  the  administration  of 
the  testatrix's  estate.  The  Master's  report  was  delayed  in  conse- 
({uence  of  another  pending  suit,  and  it  appeared  on  the  petition  of 
one  of  the  residuary  legatees,  an  infant  and  married  woman,  but 
a  stranger  to  the  testatrix,  that  she  had  been  deserted  by  her  hus- 
band, and  that  there  was  likely  to  be  a  large  residue.  Inquiries  were 
directed  to  ascertain  the  fact  of  the  marriage,  and  whether  there  were 
any  settlement,  the  probable  amount  of  the  petitioner's  fortune,  and 
what  sum  it  would  be  proper  to  allow  for  her  past  and  future 
nuuQtenance,  and  out  of  what  fund,  with  liberty  to  state  special 
drcttiDstances. 

It  is  not  here  intended  to  go  into  all  those  cases  in  which  interest  Alwtyiallowcd 
has  been  allowed  upon  legacies,  that  being  a  separate  question.  But  Jjjj"  "^wit 
it  may  be  laid  down,  that  in  all  cases,  whether  of  portions  or  legacies, 
vhere  interest  is  allowed,  maintenance  wHl  be  given  also,  unless  other 
and  extrinsic  circumstances  under  the  operation  of  the  rules  hereafter 
to  be  considered,  prevent  it:  and  where  interest  is  given  by  the 
donor,  it  is  the  same  thing  as  giving  express  maintenance  (x). 

(«)  1  Keen,  199. 

(x)  Per  Lord  Hardw.  Boycot  v.  Cotton,  1  Atk.  &55. 


CHAPTER  II. 

Of  the  catet  whert  Maintenance  will  be  given  by  the  Cowl,  ^ 
where  no  Intereet  or  Maintenance  it  given  by  the  Deed,  fFiU,  or 
Imtrwnent  under  whick  the  Infant  claimt. 


SECTION  I. 

fVhere  the  Infant  it  entitled  to  a  turn  of  Money,  or  Stack,  or  Lane 

abtohitel]/  for  a  vetted  interest  in  posteitiort,    by    deed,   mil 

deteertt  or  ntcceinon,  he  is  entitled  to  maintenance   out  of  thi 

mterett  or  profits  of  it,  and  that  although  it  be  retiduarg  or  other 

r      wite,  and  loithout  any  poaer  to  authorize  it  in  the  deed  or  will- 


Where  ihe  I.  Where  the  legacy  is  specific,  as  of  stock  or  land,  or  the  gifl,  no 

■buJuie'^n^'    ^7  ^'">  ^  direct  and  absolute  to  individuals  or  trustees  for  them,  s 

iDieraii  ia  1      of  a  Bum  of  money  or  landed  estate,  the  donees  will  unquestionabi 

DrdrrUc*^'^'  ^  entitled  to  maintenance  from  the  death  of  the  testator  (a),  or  othe 

Und,  or  direct  gccruer  of  the  interest :  and  in  such  case,  it  is  immaterial  whether  th 

nionpy,  he  it     period  of  enjoyment  be  postponed  or  not  (6). 

m>inienin«         ^   *  devise  of  land,  whether  in  particular   or  general  termi 

in  fee  or  for  any  limited  interest,  is  always  necessarily  speci6c,  sine 

a  man  can  devise  only  what  he  has  at  the  lime  of  devising,  a  residuii 

devisee  of  land,  whether  in  fee  or  for  any  limited  interest,  is  as  muc 

a  specific  devisee  as  a  particular  devisee  (c).     When  the  interest  < 

the  infant  is  in  any  way  of  this  nature,  trustees,  guardians  ar 

executors  may  always  safely  allow  maintenance  out  of  the  procen 

of  his  property,  and  it  is  their  duty  bo  to  do. 

Where  the  fund  is  stock,  and  actually  standing  in  the  infant 

names,  or  in  trust  for  them,  the  maintenance  may  be  obtained  unili 

B;  tuiute.       the  Statutes  52  G.  3,  c.  3S ;  6  G.  4,  c.  74,  repealed  and  consolidaK 

by  1  W.  4,  c.  65.     By  the  latter,  s.  S2,  it  is  enacted,  that  it  sha 

be  lawful  for  the  Court  of  Chancery  or  Exchequer  (cc),  by  an  ord' 

(a)  BtniDgtcin  v.  Trinnin,  6  Vm.  345        S85. 
1  Sir.  656,  par  M.  B.  (c)  Hows  «.  Dartmoutb,  7  Vml  1*47. 

<t)  Dormer  v.  TanltDwn,  cfted  3  Vm.  (ec)  >.  37. 
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to  b{  made  on  the  petition  of  the  guardian  of  any  infant,  in  whose  Pt.I.— Bk.III. 

naroe  any  stock  shall  be  standing,  or  any  sum  of  money  by  virtue  of  —5: — '   '  '- 

any  act  for  paying  off  any  stock,  and  who  shall  be  beneficially 

entitled  thereto  ;  or  if  there  shall  be  no  guardian,  by  an  order  to  be 

made  in  any  cause  depending  in  the  said  Court,  to  direct  all  or  any 

part  of  the  dividends  due,  or  to  become  due  in  respect  of  such  stocks, 

or  any  such  sum  of  money,  to  be  paid  to  the  guardian  of  such  infant, 

or  to  any  other  person  according  to  the  discretion  of  such  Court,  for 

tbe  maintenance  and  education,  or  otherwise  for  the  benefit  of  such 

iofant:  such  guardian  or  other  person,  to  whom  such  payment  shall 

be  directed  to  be  made,  being  named  in  the  order  directing  such 

payment:  and  the  receipt  of  such  guardian  or  other  person  for  such 

dividends  or  sum  of  money,  or  any  part  thereof,  shall  be  as  effectual 

as  if  such  infant  had  attained  the  age  of  twenty-one  years,  and  had 

signed  and  given  the  same:  and  by  section  38,  the  same  power  is 

given  as  to  stock  in  Ireland,  to  the  Lord  Chancellor  of  Ireland.     It 

hss  been  decided  both  in  England  and  Ireland,  that  the  Court  can 

make  the  order  for  the  payment  of  maintenance  under  this  act, 

tltboQgh  there  be  no  suit,  and  no  guardian  be  appointed  by  the  Court. 

In  both  cases  the  order  was  made  on  the  petition  of  the  father,  and 

for  payment  to  him  (d). 

Tbe  funds,  over  which  this  authority  may  be  exercised,  may  be 
eidier  legacies  transferred  into  Court,  under  the  statute  36  G.  3, 
c.  5%s.  31,  or  mortgage  monies  paid  in,  in  like  manner,  under 
I  W.  4,  c.  60,  s.  14,  or  under  railway  or  other  such  like  acts,  as  the 
Metropolis  Improvement  Act  (e),  which  are  noticed  in  a  subsequent 
part  of  this  Treatise  (  / ). 

So  also  parties  having,  by  any  lawful  means  an  absolute  interest  in 
possession ;  in  real  estate,  or  portions,  or  money,  in  fee,  in  tail,  or  for 
any  limited  interest  by  settlement,  descent,  or  otherwise,  are  entitled  to 
maintenance  out  of  their  property.  In  Ex  parte  Mountfort(ff)f  the  in- 1^®/***'*^^'^ 
&ne  was  entitled  by  descent  from  his  grandmother,  to  land,  subject  to  or  for  any 
a  oQortgage,  of  which  the  father  held  possession,  and  was  wasting  it,  olTof  poiSonT*' 
and  a  reference  was  ordered  for  maintenance  out  of  the  rents  and  ^J  <l«viM  or 

is.  1  ^i_  J        J        •   A  •         •    settlement,  or 

profits :  and  the  same  course  was  pursued,  and  mamtenance  given  in  persons 
ex  parte  Starkie  (A),  and  Marshall  v.  Holloway  (i),  and  other  cases.  «ntiUed  by 
In  GreenhiUv.  Waldo  {j\  a  term  was  limited  by  marriage  settle- succeiaon  to 
mcnt  to  trustees  for  raising,  on  failure  of  issue  makf  portions  for  **^  **  nwwy. 
daughters,  payable  at  eighteen  or  marriage.     On  the  death  of  the 
bther,  who  survived  the  mother,  the  two  only  daughters  of  the 

W  Be  Nikh.  9  L.  J.  R.   252.  Re        (e)  15  Yes.  449. 
Mvpbj,  L  £q.  R.  24.  (ft)  3  Sim.  339. 

(€)  3  &  4  Vict.  c.  87.  (»)  8w.  461. 

(/>  Put  II.  Book  n.,  adfinem,  (j)  Pnc.  Ch.  3«7. 

S  2 
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260  WHERE   MAINTENANCE   NOT   PROVIDED, 

Pt.1.— BiJli.  marriage,  were  fifteen  and  sixteen  years  of  age :  and  on  the  bill  of 
Ch.  II.  s.  I.  ^^^  ^j»  ^^^^  ^^  j^^^  ^^^  ^^  twenty,  maintenance  was  allowed  her 

in  respect  of  her  portion  from  the  death  of  the  father,  although  none 
was  given  by  the  deed.  In  this  case  it  will  be  observed,  that  the 
interest  of  the  trustees  was  vested  in  possession.  So,  in  Staniforth 
V.  Staniforth  (k),  by  marriage  settlement,  afler  limitations  to  the 
fiither  and  mother  for  life,  and  issue  male  in  tail,  a  term  was 
limited  to  trustees  to  raise  daughters*  portions,  for  the  payment 
of  which  no  time  was  limited,  nor  was  maintenance  mentioned; 
the  father  died  and  left  a  daughter  only,  and  she  was  held  entitled 
to  maintenance  from  his  death.  In  Bruen  v.  Bruen  (/),  a  term 
was  created  by  settlement,  to  raise  3000/.  for  daughters*  portions, 
to  be  paid  within  a  certain  time  after  the  death  of  the  husband 
and  wife;  the  husband  died,  having  devised  lands  for  raisin; 
the  portion  of  3000/.  On  the  bill  of  the  infant,  who  howevei 
died  at  five  years  old  pending  the  suit  agunst  the  devisee,  her  ad 
roinistrator  was  held  entitled  to  maintenance  to  her  death,  althougt 
none  was  given  by  the  will.  In  Welletley  v.  Beaufort  (m),  th< 
infant  was  tenant  in  tail  in  possession,  and  maintenance  was  ordered 
to  him  out  of  his  estates ;  and  the  same  was  the  situation  of  tbi 
infant  in  WUliams  v.  WiUiauu  (n),  where  an  allowance  was  alsi 
given  to  him  out  of  the  estate  so  settled. 

In  OreentveU  y.  Greentoett  (o),  there  was  a  devise  of  real  estates  t 
trustees  in  trust,  till  the  infant  grandson  attained  twenty-one,  then  i 
him  in  fee,  the  rents  to  accumulate  till  that  time ;  but  if  he  died  befor 
that  age,  then  over  to  others,  without  any  mention  of  maintenance 
yet  i  t  was  allowed  by  the  Court,  although  the  propriety  of  the  decision  ha 
since  been  doubted  on  other  grounds  (p).  InHeyshamv. Heysham{q 
the  infant  was  tenant  in  tail  of  lands  by  devise,  without  any  provisio 
for  maintenance,  but  it  was  given  him  on  his  bill.  In  Conway  i 
Conway  (r),  under  a  power,  portions  charged  on  a  reversionary  ten 
by  will  were  directed  to  be  raised  forthwith,  and  the  interest  of  thos 
entitled  was  considered  to  be  thereby  rendered  absolute,  so  as  t 
entitle  them  to  interest  from  the  death  of  the  testator.  So  in  Traffm 
V.  Askton  («),  the  father  settled  estates  upon  himself  and  his  wife  f( 
life,  and  limited  a  term  to  raise  portions,  on  failure  of  his  issue  male  fa 
that  marriage,  for  daughters,  to  be  paid  as  soon  as  conveniently  migl 
be,  without  limiting  any  express  time  for.  payment,  or  giving  mail 
tenance ;  the  daughters  were  held  entitled  to  interest  on  their  portiot 
from  the  death  of  the  father  without  male  issue. 

(k)  2  Vera.  459.  (p)  See  vosL  S.  IIL 

7)  Piec.  Ch.  195;  2  Vera.  439.  (^ )  1  Cox,  180. 

[m)  2  Rum.  1,  44.  (r)  3  B.  C.  C.  266. 

«)  1  B.  C.  C.  161,  (i)  1  P.  WiM.  4ie. 
[o)  5  Vei.  194. 
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Pt.I.^BkIII. residue  is  directed  to  be  converted,  and  to  be  laid  out  in  land  or 
Ch.  II.  S.  I.  ^ji^gj^jgg  invested,  to  be  settled  on  one  for  life,  with  remainder  over, 
the  interest  to  accumulate  in  the  mean  time,  the  accumulation  shall 
cease  at  the  end  of  the  year  from  the  testator's  death,  and  from  that 
time  the  tenant  for  life  may  have  maintenance  (^).    If,  however,  con- 
version and  investment  be  directed,  but  there  be  no  clause  for  accu- 
mulation expressly,  the  tenant  for  life  will  be  entitled  to  the  income 
of  the  residue,  making  interest  as  it  stood  at  the  testator's  death  until 
the  end  of  the  year,  or  so  much  of  that  year  as  shall  elapse  before  the 
conversion  (A).    Where,  by  the  express  words  of  the  will,  the  tenant 
for  life  is  not  to  be  entitled  HU  the  conversion^  interest  will  be  allowed 
only  from  the  end  of  the  year  (t ). 

Where  an  estate  was  devised  in  trust  (subject  to  a  jointure)  out  of 

the  rents  and  profits,  to    keep  down  incumbrances  out  of  the 

personal   estate,  and  subject  thereto   in   strict    settlemetit  to  the 

daughter:  but  during  the  life  of  the  jointress,  the  rents  were  nol 

sufficient  to  keep  down  the  interest :    yet  the  daughter  was  helc 

entitled  to  maintenance  out  of  the  trust  fund  during  the  mother  s  )if( 

as  a  child  unprovided  for  {k) ;  and  the  same  was  held  in  the  case  of) 

nephew  (I). 

Where  telaM       HI.  We  shall  hereafter  find  that  maintenance  will  be  given  in  al 

selves  uke  Uie  cases  of  legacies  or  devises  of  land  or  other  property,  whether  abso 

whole  interest.  J^^g^  vested  but  postponed  as  to  payment,  or  contingent,  where  an 

class  of  persons  (m),  children,  or  strangers  have  among  them  the  whol 

interests  so  that  the  Court  may  compensate  in  one  way  for  what  it  take 

from  them  in  another,  and  that  although  some  of  the  class  may  be  yi 

^i^V^°^°*  unborn :  and  so  also  where  the  contingent  or  postponed  gifl  or  lega( 

over  can  be     IS  on  certain  events  to  go  over  to  others,  where  the  consent  of  thoi 

obuined.        others  can  be  obtained.     The  rule  was  laid  down  by  Lord  Eldon  as 

legacies  in  Ex  parte  Kebble  (n),  that  where  there  are  e^tta/ legacies 

a  class  of  children  even  with  a  direction  for  accumulation,  the  princip 

with  the  accumulation  to  be  paid  at  twenty-one,  with  survivorship, 

case  of  the  death  of  any  under  age,  to  the  others,  the  chance  of  all  or  tl 

survivor  taking  being  equal :  the  Court  takes  the  iiind  which  belon 

to  all,  and  must  go  to  all  or  some  of  them,  and  maintains  them  \ 

out  of  the  interest ;  but  that  the  principle  cannot  be  applied  when  t 

legacy  is  not  given  absolutely  to  the  children  and  the  survivor,  but 

the  case  of  the  death  of  a  child  under  twenty-one,  there  is  alimitaU 

to  the  issue,  also  who  for  that  purpose  are  strangers.     However, 

(g)  Sitwell  9.  Barnard,  6  Ves.   520.  (t)  Vickere  v,  Scott.  3  M.  &  K.  500 

Stuart  V,  Bruere,  6  Ves.  629.  n.     Entwisle  (k)  Revel  ».  Watkinson.  1  Ves.  sen. 

V.  Markland,  6  Ves.  528.     Kilvington  v,  &c. 

<^»y.  2S.  &  8.  396.  (/)  BuUer's  case,  there  cited. 

(ft)  Douglas  V,  Coogreve.  1  Keen.  426.  (m)  Post,  S.  III. 

See  however  Dimes  o.  Scott,  4  Rusi.  196.  (n)  1 1  Ves.  606.     See  also  10  Ves. 

La  Terriere  v.  Bulmer,  2  Sim.  18.  14  Ves,  204 ;  2  Lev.  436. 
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'-^  legacy  is  ?ery  svm}\,  and  the  interest  not  suiBcient,  and  Pt.l— Bk.iii. 
no  other  property,  the  Court  has  allowed  part  of  the  ^"'  ^^'  ^'  ^' 
Med  to  pay  the  mother  a  debt  for  necessaries,  the  i«^.ti>««  c««^ 

'j^  •'  '  Dnncipal  mav 

^r  to  be  given  to  her  for  her  maintenance  (()•  So  oe  applied,  if 
-esidue  not  payable  till  twenty-one,  was  per-  "•**^'y- 
^ntenance  and  advancement  of  the  infant, 
^u).  In  Ex  parte  Green  (fc),  the  prin- 
ng  to  two  infants,  was  ordered  to  be 
cheir  maintenance ;  they  had  no  other 
ifom  copyholds.   In  Barlow  v.  Grant  (x), 
;,  the  same  decision  had  been  made ;  but 
y  this  for  the  purpose  of  maintenance  only  («)• 
J  of  a  gross  sum,  and  the  principal  is  given,  Where  the 
.  allowed  for  one  year  only  from  the  testator's  I^Yr^^**** 
as  we  shall  hereafter  see,  in  the  cases  of  children,  readoe. 
Jonor  is  loco  parentis,  of  express  direction,  or  of 
jn  it  will  be  given  from  the  testator's  death.   But  where 
c^idae,  the  legatee  is  then  entitled,  if  required,  to  interest, 
equently  to  maintenance  from  the  testator^s  death,  to  prevent 
al  intestacy  as  to  the  interest  (6). 
i.  Where  an  absolute  life  interest  is  given  in  real  or  personal  Life  intereeti. 
tate,  it  is  apprehended  maintenance  will  be  given  as  in  other  cases, 
oat  of  the  rents  and  profits,  or  interest,  from  the  death  of  the  donor, 
or  previous  taker  (c),  or  the  accruer  of  the  estate,''provided  there  be 
DO  reason  for  deferring  it.    But  if  it  be  in  a  sum  of  money  by  will, 
tben  only  beginning  from  the  end  of  the  second  year  {d).      In 
Burgess  v.  Mawbey  {e)  it  is  laid  down  that  a  tenant  for  life  of  real 
estate,  being  also  heir  at  law,  is  entitled  to  maintenance  as  against 
the  remainder  man,  if  not  otherwise  provided  for.     But  as  to  a 
ren^M  for  life,  the  rule  is  different  from  that  in  the  case  of  a 
principal  sum :  and  interest,  and  therefore,  maintenance  will  in  general 
be  gif en  fit>m  the  death  of  the  previous  taker  or  testator,  or  time  ap- 
poioted  for  the  commencement  of  the  interest,  amongst  other  reasons, 
to  provide  against  a  partial  intestacy  (/).    Where,  however,  the 


for 
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(0  £x  parte  Swift.  I  M.  &  K.  675. 
(«)  iU  Ckamben,  ibid.;  and  lee  3  P. 

(»)  1  Jac  &  W.  263. 

(«)  1  Vera.  264. 

(y)  2  Vera.  137. 

it)  %  P.  Wma.  22.  Walker  ».  Wetberall, 
«  V».  474. 

(•)  Sleech  v.  Thorrington,  2  Vea.  1611.563. 
flstcbiBf  p.  Manniogton,  1  Vet.  jnn.  366. 
^ood  V.  Penorre,  13  Vcs.  325.  Peanon 
.  PetnoD,  1  Scb.  &  L.  10. 

(h)  Wadlev  V.  North,  3  Vet.  364.  Booth 
t  Booth,  4  V^  38d.  Bo]«r  «.  Mackell, 
^  Vet.  SCO.     Leake  v.  Robioioo,  2  Mer. 


386.    Skey  v.  Barnes,  3  Mer.  345.    Reid 
V.  Unnadon,  2  Lev.  345i  &c. 

(e)  Marshall  v.  Holloway,  2  Sw.  432. 
Fearnt  o.  Young,  9  Vet.  549.  Vickert  v. 
Scott,  3  M.  &  K.  500. 

(d)  GilMon  V.  Bott.  7  Vet.  89. 

(f)  Turn.  U  R.  174.  See  Revel  o. 
Watkinton,  1  Vet.  ten.  94. 

(/)  Angertlein  v,  Martin,  Hewett  v. 
Morrit,  1  Turn.  232,  241.  La  Terriere  v. 
Bulmer,  2  Sim.  18.  Dimet  v.  Scott,  4  Ruit. 
195,  overruling  Stott  o.  HoUmgworth,  1 
Mad.  161,  and  Taylor  o.  Hibbut,  IJ.  & 
W.  308. 
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WHERE   MAINTENANCB   NOT  PROVIDED, 


PT.L-*Bi.ni.  V.  In  consequence  of  the  rule  of  law  that  the  right  to  the  interest 
Ch.il  S.  IL  ^j,  proceeds  follows  that  to  the  corpus  of  the  fund  or  estate ;  it  is  cleai 
that  in  all  these  casesi  unless  otherwise  directed,  the  interest,  during 
the  minority  of  the  infant,  unapplied  by  way  of  maintenance,  will 
belong  to  the  infant,  or  his  representative  if  he  die.  When  a  class 
take  the  whole  property  as  a  vested  interest  in  possession  among  them 
by  the  same  rule,  the  maintenance  unapplied  will  belong  to  the  class 
but  if  their,  or  any  of  their  estates  be  defeasible  by  a  condition  sub 
sequent,  as  on  dying  under  twenty-one  without  issue,  the  interes 
accruing  subsequently  to  the  contingency  happening,  will  belong  t( 
the  party  then  becoming  entitled,  but  all  accruing  before  that  event 
to  the  representative  of  the  original  donee,  and  such  is  the  rule  in  al 
cases  where  the  vested  interest  in  possession  is  defeated  by  a  con 
dition  subsequent  (x).  The  rule  respecting  postponed,  future,  am 
contingent  interests  will  be  found  in  the  next  section. 


SECTION  II. 


f  the  Rtdet  of  the  Court  as  to  giving  Mamtenanee  when  notprovidei 
by  the  Donor  ^  in  the  Cases  of  Postponed  or  Contingent^  or  FiUur 
Interests. 


Rule  aa  to  I-  Where  the  money  or  land  is  not  a  gift  in  actual  possession,  bu 

wh"^^lh  °^     the  time  of  payment  or  vesting  or  enjoyment  is  postponed  by  tb 
iniiiot'tiDtemt  donor,  or  is  contingent;    in  general  the  rule  is,  that  maintenanc 


or  eoJoymeDt 
is  postponed, 
fiitnre  or 
cootingent. 

Always  to  bo 
allowed  when 


cannot  be  given  from  the  estate  or  interest  tiU  that  period  arrive^ 
but  that  then  it  may,  although  it  be  merely  a  legacy  charged  upon 
dry  reversion.  As  in  the  CRse  o{  Lloyd  v.  Williams  {y\  where  tt: 
devise  was  of  an  annuity  of  300/.  a-year  to  the  widow,  the  surplus  i 

l«comw*Jested  P*y  ^^^^^  ®°^  legacies ;  and  a  legatee  of  20t  was  decreed  to  bei 
and  presoDt.  interest  from  five  years  from  the  testator's  death,  although  the  trustee 
insisted  they  had  no  fund  till  after  the  widow's  death.  But  the  ruli 
as  above  mentioned,  is  fully  settled  by  a  variety  of  cases  (2}.  I 
Heath  V.  Perry y  Lord  Hardwicke  decided,  that  where  legacies  wei 
contingent  upon  the  legatees  attaining  twenty-one,  no  interest,  an 
therefore  no  maintenance  was  allowable  till  that  period.     So  he  saic 


(x)  Nichols  «.  Osborne,  2  P.  Wins.  419. 
Chawortho. Hooper,  1B.C.C.8I.  Hawkins 
V.  Combe,  1  B.  C.  C.  335.  Skey  v.  Barnes, 
3  Mer.  335. 

{y)  2  Atk.  108 ;  and  see  Hall  v.  Carter, 
2  Aik.  356. 

(s)  Davies  v.  Davies,  Danls.  Reports, 
Exchqr.  84.  Heath  v.  Perry,  3  Atk.  101. 
Crickett  V.  Dolby,  3  Yes.  10.  TyncU  v. 
Tyrrell,  4  Vea.  1.    Roden  v.  Smith,  Aaob. 


588.  BuUer  r.  BuUer,  3  AUc.  58.  Ind 
don  V,  Nortbcote,  3  Atk.  438.  Sissoo 
Shaw,  9  Yes.  285.  Lomax  v.  Lomaz,  1 
Yes.  148.  Mitchell  v.  Bower,  3  Yes.  28 
Buckworth  v,  Bockworth,  1  Cox,  81,  ai 
many  other  and  subeequent  cases.  The 
is  an  old  case  eantrdt  \  Ch.  Cas.  60,  b 
that  as  stated  by  the  M.  R.  3  Yes.  14, » 
most  inaccurate  one. 
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where  a  legacy  is  given  generally  at  marriage  or  twenty-one,  the  Pr.l— Bk.iii. 
resdng  and  the  time  of  payment  were  the  same ;  and  that  where  a  — — ■    '    '- 
l^cy  is  actually  vested,  as  if  given  to  A.,  payable  at  twenty-one,  yet 
it  shall  not  carry  interest  unless   something  is  said  in  the  will 
ibewing  the  testator's  intention  that  it  should.     Cricket  v.  Dolby 
was  the  case  of  an  uncle  and  niece,  in  which  the  rule  was  broadly  laid 
down  as  above  stated,  and  the  case  of  a  child  stated  as  the  only 
exception,  notwithstanding  the  case  of  Acherley  v.   Wheeler  (a), 
which  was  of  a  like  nature,  and  where  maintenance  had  been  given, 
but  where,  however,  the  uncle  seems  to  have  placed  himself  in  loco 
parentis.    A  like  decision  was  arrived  at  in  Tyrrell  v.  Tyrrell,  where 
there  was  an  absolute  bequest  of  legacies,  to  be  paid  at  twenty-one 
or  marriage :  and  in  Roden  v.  Smith,  where  the  bequest  was  to  the 
children  of  the  testator's  cousin,  living  at  the  testator's  death,  to  be  paid 
within  twelve  months  after  his  death,  or  so  soon  after  as  they  should 
attain  twenty-one.     So  in  Descrambes  v.  Tomkins{b),  the  legacy  was 
SOOL  to  each  of  the  maternal  grandchildren,  to  be  paid  at  twenty- 
three,  in  case  of  death  before  that  time  to  sink  into  the  residue ;  the 
^er  was  living   but  in  bad  circumstances,   but  a  petition,   that 
interest  might  be  paid  to  him  in  t*he  mean  time  for  maintenance,  was 
refiised.    It  is  true  that  in  Lambert  v.  Parker  (c),  where  the  legacy 
was  to  all  the  children,  when  and  as  they  should  attain  twenty-one, 
with  clauses  of  survivorship  and  accruer :  but  if  no  such  child,  the 
legacy  was  to  cease,  and  maintenance  was  given  them  out  of  another 
fiindduing  the  mother's  lifetime;  yet,  after  her  death,  they  were  held 
entitled  to  maintenance  on  the  fair  inference  of  intention  in  the  tes- 
tator that  they  should  have  it.     But  in  Marshall  v.  Holloway  (d), 
where  the  words  of  the  bequest  were  *'  to  all  my  grandchildren  when 
^»d  as  they  shall  attain  twenty-one,  1000/.  to  be  raised  and  paid  as 
aforesaid,**  maintenance  was  refused.     In  all  these  cases  the  right  to  But  until  that 
the  intervening  produce  of  the  fund  will  depend  on  the  happening  of  ?^^°^*j**^,j 
the  contingency  or  arrival  of  the  time  of  payment :  it  must  belong  to  beloog  to 
the  person  ultimately  entitled,  and  must  therefore  accumulate.  ultimate'ly 

Where,  however,  the  gift  is  in  this  shape,  a  devise  of  a  residue  to  a  entitled; 
niece  or  other  person,  be  he  a  child  or  a  stranger,  vested  immediately,  and  „o  ma^n. 
bat  not  payable  until  the  legatee  or  donee  attain  twenty-one,  or  some  tcnance  will  bo 

*^'  *=*  •'  given  wiieretbe 

Other  contingency,  with  a  bequest  over,  divesting  the  legacy  upon  the  gift  is  of  a 
I^atees  dying  under  that  age,  or  upon  the  happening  of  the  contin-  ^^*  ^^xZntd 
gency ;  in  such  a  case,  the  interest  arising  during  the  legatee's  life,  or  in  payment. 
imtii  the  contingency  happens,  belongs  to  the  first  donee  (e).     But  if 
the  condition  be  precedent,  it  will  not  so  belong,  since  it  makes  the 
legacy  wholly  contingent  (/),  a  case  which  will  hereafter  be  considered. 

(«)  I  P.  Wros.  782.  («)  Nicholls  v.  Osborne,  2  P.  Wms.  419. 

(*)  4  B.  C.  C.  149,  n.  ;  S.  C.  1  Cox,  Chaworth  v.  Hooper,  1  B.  C.  C.  81.  flaw- 

*33.  kinsv.  Coombe.  1  B.  C.  C.  3^5.     Skey  ». 

<«>  <'oop.  143.  Barnes,  3  Mer.  335. 

< ^)  2SW.433.  (J)  Ellis V.  Ellif,  1  Sch.  &  Lcf.  1. 
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Pt.i Bk.iii.      It  seems  formerly  to  have  been  the  rule,  that  a  legacy  payable  at  a 

Cw.  IL  s«ii.  j^y  certain  carried  interest  only  from  the  demand  (g),  but  that  rule,  if 
mafntenaDce  ^^^^  ^^  existed,  has  long  been  overruled  and  no  demand  is  neces- 
need  not  be     gary  Ih),     If  there  be  a  contingent  bequest,  even  of  a  residue,  until 

demanded  to,''^'.  .  B^i-^  » 

render  it  pay-  the  Contingency  determine,  no  maintenance  can  be  given  but  the 
^^^'  interest  will  accumulate  (»)•     So  maintenance  will  not  in  general  be 

No  mainte-  .  ^  i         •  »    <        i  •    i 

nance  payable  gi^^n  out  of  a  reversionary  term,  or  other  interest  of  that  kind 
onaconting;ent  iQ  j^^^l  property  (A) ;  dependent,  however,  on  any  intention  being 
the  contingency  shewn  to  the  contrary,  and  upon  the  particular  penning  of  the  in- 
Nor^°ofa     strumcnt  (Aife) ;  and  it  may  be  different  in  the  case  of  parent  and 

reversionary       child  (/). 

General  rule        ''*  '^^^  '"^^  ^^  Strictly  the  Same  with  regard  to  portions  charged 

the  same  as  to  ou  land,  either  by  will  or  settlement.     And  although  the  portion  be 

iand^^and  more  ^^^^f  7^^  if  ^^  payment  be  expressly  postponed,  or  the  piMrtion  be 

strictly.  not  due,  maintenance  cannot  be  given  in  respect  of  it  till  the  perio(! 

of  raising,  or  payment  arrives ;   and  in  the  case  of  its  not  being 

vested,  not  even  if  directed  generally  tliat  it  should  be  given,  unti 

the  portions  are  payable. 

Thus  if  the  principal  of  a  portion  be  not  raisable  till  after  th( 
death  of  a  jointress,  the  interest  cannot  be  due  till  after  her  death 
which  was  directed  to  be  raised  in  tlie  shape  of  maintenance  with  it 
for  interest,  is  only  in  lieu  of  non-payment  of  the  principal  (m) 
although  the  portion  be  vested,  and  payable  subject  to  her  interest 
Where  the  trust  of  a  reversionary  term,  after  the  usual  limitations  t< 
husband  and  wife  for  life,  was,  from  and  after  the  oammeneement  o 
the  termf  to  raise  portions,  payable  at  twenty^one  or  marriage^  bu 
there  was  no  provision  for  maintenance,  it  was  held  that  the  portions 
though  vested,  were  not  to  carry  interest  till  the  time  of  paymen 
(••  0.  when  the  term  commenced),  all  interest  being  in  de&ult  c 
payment  (n).  There  is  no  more  reason,  said  Lord  Macclesfield,  wb; 
equity  should  supply  such  a  provision,  than  that  it  should  supply 
portion:  the  maintenance  might  be  industriously  omitted  by  tb 
settlement,  with  a  view  to  leave  the  children  dependent  on  thei 
mother*  In  Stevens  v.  Dethick  (o),  the  interest  of  the  daugbtei 
in  their  portions,  under  the  settlement,  was  held  vested,  although  tb 
term  was  reversionary ;  but  as  for  that  reason,  the  portion  was  nc 
raisable,  neither  was  the  maintenance,  which  was  directed  to  be  raise 
out  of  the  premises  comprised  in  the  term.    In  Stanley  v.  Stanley  (p 


(g)  Jolliffe  V.  Crewe,  Free.  Ch.  161. 


(k)  Fonbl.  £q.  Book  1.  Ch.  V.  s.  3. 

(i)  Stndholme  v.  Hodgson,  3  P.  Wma. 
305.  Bntler  v.  Freeman,  3  Atk.  58.  Tre- 
Ttnion  V,  Vivian,  2  Ves.  430.  Bullock  v. 
Stones,  2  Yes.  52 1  •  Montgomery  o.  Wood- 
ley,  5  Ves.  522.  Glanvill  v.  GlanWlI, 
2  Mer.  38, and  other  caiies. 

(k)  Jac.  152,  n.;  2  Vern.  459,  n.  Post, 
357. 


(kk)  Pott,  359. 

(/)  See  Free.  Ch.  503. 

^in)  Churchman  v.  Hanrey,  Amb.  39 
and  lUttle  v.  Popham,  2  Str.  992,  the 
cited.  Reynolds  o.  Meyrick,  1  £d.  41 
Evelyn  v.  Evelyn,  2  P.  Wma.  659 ;  el 
see  SUnley  v  Stanley,  post ;  3  P.  Wms.  iXi 

(n  )  Butler  o.  DuDcoinbe,  1  P.  Wms.  45 

(o)  3  Atk.  40. 

(p)  West,  135  i  1  Atk.  548. 
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the  h'mitatioQy  by  marriage  articles,  was  to  the  husband  for  life,  Pr.l.— Bk.III. 
Temaioder,  as  to  so  much  as  would  produce  800/.  a-year,  to  the  wife     "*       — '— 
for  jointure,  with  remainder  to  trustees  for  five  hundred  years,  to 
raise  portions  for  younger  children,  in  cage  there  should  be  issue  male 
tfthe  marriage  teho  should  enjoy  the  inheritance  of  the  premises.  On 
an  origioal  bill  for  carrying  into  execution  the  marriage  articles,  and 
a  cross  bill  for  payment  of  the  portions  and  interest,  it  was  holden 
that  the  term  was  raised;   but  that,  the  portions  not  being  to  be 
ndsed  dll  the  issue  male  actually  enjoyed  the  premises,  which  was 
not  the  case,  the  mother  being  alive,  no  maintenance  was  payable  to 
tbe  infant,  although  there  was  an  express  direction,  that  until  the 
pineipal  became  payable,  the  interest  should  be  and  go  for  their 
maintenance  and  education.   In  Vemey  v.  Vemey  (;),  by  settlement, 
sfter  the  nsual  limitations  for  life,  and  in  tail  male,  a  term  was  created 
fir  raising  portions  for  daughters,  in  trust,  if  there  were  no  son  at  the 
death  of  the  father,  to  raise  them  at  the  death  of  the  survivor  of  the 
&ther  and  mother,  with  a  covenant,  in  case  there  should  be  only  one 
such  daughter,  to  raise  certain  sums  for  maintenance  until  the  por- 
tions were  payable,  the  first  payment  to  be  made  on  the  hal&yearly  day 
MztaAer  the  death  of  such  survivor ;  until  that  event  a  daughter  was 
held  entitled  to  no  maintenance,  although  the  portion  vested  before  ft 
happened.     In  Bedl  v.  Beal  (r),  an  estate  was  settled,  by  recovery, 
before  marriage,  and  not  in  contemplation  of  it,  on  the  husband  for  life, 
remunder  to  such  woman  as  he  should  afterwards  marry  for  her  life, 
with  a  power  to  the  husband  to  charge  portions,  to  be  paid  at  such 
times  and  proportions  as  the  father  should  direct :  he  by  will,  directed 
them  to  be  paid,  and  payable  at  eighteen  or  marriage :  the  widow  b^ing 
we.  Lord  Chancellor  Cowper  held,  that  no  maintenance  was  payable 
to  the  children  till  such  time  as  their  portions  were  payable.    Where, 
^K^ever,  the  portions  were  to  be  payable  at  twenty-one  or  marriage, 
hat  not  to  be  raised  till  after  the  death  of  the  grandfather,  interest 
*as  held  due  on  the  portion,  not  firom  the  death  of  the  grandfather, 
bat  from  the  noanriage,  which  took  place  previously  («)• 

(f)  3  Ed.  33.  tee  Brnen  o.  Brnen,  Prac.  Ch.  195 ;  %  Verti 

(r>  Prac  Ch.  405.  439.     Warr  o.  Warr,  Prec.  Ch.  213. 

(•)  Ljoa  V.  Cbandos,  3  Atk.  415 ;  and 
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WHERE   MAINTENANCE    NOT   PROVIDED. 


SECTION  III. 


Pt.I Bk.III. 

Ch.il  S.  II. 

Where  main- 
tenance can  be 
given  out  of 
contingent, 
future,  or  pott- 
poned  interetta. 

In  the  caae  of 
a  child  p  or 
where  donor  ia 
in  loeo  parentit. 


Where  eift 
vested,  but 
payment  or 
enjoymfcnt 
postponed. 


Of  the  Cases  where^  as  Exceptions  to  t/ie  above  Mule,  Maintenance 
may  be  given  out  of  Contingent,  Future,  or  Postponed  Interests, 

I.  But  if  the  provision  be  for  a  child,  or  one  to  whom  the  testator, 
settler,  or  donor  has  placed  himself  in  loco  parentis,  the  rule  is 
difllerent ;  and  in  such  case  it  is  immaterial  whether  the  legacy  or 
portion  be  particular,  or  residuary :  vested,  but  payable  at  a  futare 
time :  or  contingent,  (excepting  in  cases  of  contingent  portions  oi 
money  charged  on  land,  or  of  stock,  by  contract  or  settlement),  but 
maintenance  will  be  given,  although  the  legacy  or  portion  be  not 
due ;  unless,  indeed,  the  child  have  maintenance  from  another  iund(0] 
or  have  an  express  limited  maintenance  (u).  **  In  such  case,**  says 
Lord  Hardwicke,  "  let  the  testator  give  it  how  he  will,  either  a1 
twenty-one  or  marriage,  or  payable  at  twenty-one  or  marriage,  and 
the  child  has  no  other  provision,  the  Court  will  give  interest  by  waj 
of  maintenance  **(a;).  And  the  same  doctrine  was  admitted,  anc 
acted  on  by  Lord  Alvanley,  in  the  case  of  Crickitt  v.  Dolby,  hereaftei 
noticed.  The  foundations  of  this  exception  are,  according  to  Sii 
William  Grant  (y),  the  natural  obligation  of  the  parent  to  providi 
for  his  child,  and  the  incompetence  of  the  child  to  give  a  discharg( 
for  the  principal.  # 

A.  This  rule  will  be  observed  if  the  legacy,  or  other  gift,  wbethe 
by  deed  or  will,  be  vested,  but  payable  or  transferrable  in  future 
Thus  in  Harvey  v.  Harvey  (z),  there  was  a  devise  of  all  the  real  am 
personal  estate,  charged  with  1000/.  a  piece,  to  each  of  the  younge 
children,  payable  at  twenty-one,  and  no  devise  over.  The  Master  c 
the  Rolls  said,  the  Court  would  do  what,  in  common  presumption 
the  father  would  do,  nay,  ought  to  have  done,  if  living,  that  is 
provide  necessaries  for  his  children;  and  he  afterwards  observec 
**\t  should  be  presumed  that  the  father,  who  gave  these  legacies 
intended  they  should  carry  interest."  And  in  Green  v.  Belchier{a] 
and  the  Attorney-general  v,  Thompson  (6),  this  is  stated  to  be  th 
constant  rule  in  Equity.     So  in  Conway  v.  Longueville  (c),  where 


(0  See  Wynch  v.  Wynch,  1  Coz,  433, 
and  poit,  301. 

(u)  See  post,  29  \. 

(x)  3  Atk.  101.  See  Bonme  v.  Bull, 
2  Freero.  45. 

(y)  Raven  v.  Waite,  1  Sw.  557 ;  and  see 
1  £q.  Cas,  Ab.  301. 

(2)  2  P.  Wms.  21.    See  also  Rennesey 


V.  Parrot,  1  Ch.  Ca.  GO.  Leech  o.  Leed 
1  Cb.  Ca.  249.  Clyde  r.  Wright.  1  Ch.  I 
265,  there  cited.  Bourne  v.  Bull,  2  Freen 
45. 

(a)  1  Atk.  506. 

(6)  Free.  Ch.337. 

(c)  1  Eq.  Ca.  Ab.  301. 
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iatber  gave  2000/.  to  each  of  his  daughters,  payable  at  twenty-one,  ?*-'-^^**HJ' 
charged  upon  real  and  personal  estate,  and  the  personal  estate  was  — - — '• — ' — * 
exhausted  by  debts :  they  were  declared  entitled  to  a  reasonable  main- 
tenance out  of  the  real,  until  the  legacies  became  payable.  So  as  to  a 
portion  by  settlement,  where  a  term  was  limited  to  raise  portions,  pay- 
able to  daughters  at  eighteen  or  marriage,  which  should  first  happen 
after  the  death  of  the  father ;  and  he  died  when  they  were  fifteen  or  six- 
teen ;  they  were  held  entitled  to  maintenance  from  the  father's  death  {d). 
And  in  Green  v.  Belehier  (e),  where  by  settlement,  in  certain  events, 
trustees  were  to  raise  200/.  for  children  unprovided  for,  as  the 
sorrivor  of  husband  and  wife  should  appoint,  and  the  wife  appointed 
it  to  a  daughter ;  she  was  held  entitled  to  maintenance  out  of  it  firom 
tiie  death  of  the  father  (/). 

From  a  similar  reaaon,  where  an  estate  was  devised  in  trust,  out 
of  rents  and  profits,  to  keep  down  the  interest  of  incumbrances,  in 
ud  of  the  personal  estate,  and  subject  thereto  to  the  daughter  in 
strict  settlement ;  and  the  estate  so  devised  to  her  was  not  sufficient 
to  keep  down  the  interest  during  the  life  of  the  mother,  who  had  a 
jomtore:  yet  the  daughter  was  allowed  to  have  maintenance  out  of 
the  trust  fund  during  the  mother's  life,  as  a  child  unprovided  for  {g). 
This  implication,  however,  in  favour  of  children  will  fail  where  an  ^^  wliere 

*  ^  '  eipreM  naio« 

express  maintenance  is  given  them,  and  if  the  legacy  or  gift  be  con-  tenaace  given, 
tiogent,  or  the  payment  be  postponed,  such  express  maintenance 
can  in  no  case  be  increased,  unless  a  class  take  the  whole,  or  the 
consent  of  the  donees  over  can  be  obtained  (/«)• 

Upon  the  same  principle,  where  a  child  has  died  before  the  time  where  given 
for  the  raising,  or  payment  of  his  portion,  charged  <m  land  by  deed »"  rwpectof « 
or  willy  although,  in  such  case,  the  Court  will  not  raise  it  for  his  payable; 
representative  (») ;  yet  there  are  cases  where  it  will  allow  the  repre-  f^„jf**^  **° 
tentative  interest,  by  way  of  maintenance,  for  its  portion  while  it 
lived,  although    not  expressly  directed  (A).      Thus  in  Bruen  v. 
Bruen  (/),  a  term  waa  created,  by  settlement,  to  raise  SOOO^  for 
t^hter's  portions,  within  two  months    after  the  death   of  the 
nuTivor   of   husband    and    wife;    the    father,  hy   unll,    devised 
estates  to  his  wife  for  a  jointure,  and  for  raising  8000/L  for  his 
{laughter's  portion,  without  naming  any  time  for  raising  it ;  the  only 
^hter  died  at  five  years  old.     On  the  bill  of  the  infant  child 
>giinst  the  devisee,  to  have  the  portion,  which  bill  was  revived  by  her 
representative,  the  mother:  the  portion  was  held  to  sink  into  the  land, 
>s  the  child  had  not  arrived  at  the  age  to  want  it ;  but  maintenance, 

(0  Greenlull  v.  Waldo,  Free  Ch.  367.  and  Butler's  caae  there  cited. 

'0  1  Atk.  505w  (Jt)  See  pott,  Ch.  III.  S.  III. 

(f)  See  aho  loeledon  «.  Northcote,  3  (t)  See  1  Atk.  5d5,j>er  Lord  Hardw. 

^  433.  Mole  V.  Mote,  Dii^  311.  Gary         (k)  Edgeworth  v.  Edgcvrorth,  1   Beat, 

t  hAem  H  B.  C.  C.  59.  335. 

d)  lUvel  V.  Watkinwn,  1  Vet.  m.  94,         (I)  Free.  Ch.  195 ;  2  Vern.  439. 
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Pt.I. — Bk.iii.  during  the  time  she  lived,  was  given,  as  being  within  'Uhe  case  of  a 

~ — :.  personal  legacy,  payable  at  twenty-one  or  marriage,  where  the  Court  has 

always  appointed  maintenance  out  of  theinterest  of  it,  if  not  expressly 

limited  otherwise,  in  the  mean  time."    So  in  Warr  v.  Warr{ml 

under  a  power  in  his  marriage  settlement,  the  father  limited  portions 

to  his  younger  children,  to  be  paid  at  such  times  as  the  trusteei 

should  think  proper  for  their  maintenance  and  preferment;  on( 

child  dying  at  seventeen,  before  any  appointment,  his  portion  wai 

held  to  sink  into  the  land,  but  maintenance  was  allowed  for  him,  ai 

well  as  for  all  the  other  children,  previously  to  any  appointment  b] 

the  trustees. 

Not  given  If,  however,  it  plainly  appear  to  be  the  intention  of  the  donor  o 

tLuUr  time      s^^^^or,  that  maintenance  should  not  be  allowed  in  respect  of  th 

designated,  till  portion  till  such  time  as  the  same  be  payable,  or  may  be  raised,  i 

will  not  be  given  by  the  Court  even  in  the  case  of  a  child  until  sue 


period  arrive.  Thus,  we  have  seen  in  the  cases  of  Churd 
man  v.  Harvey  ,•  Reynolds  v.  Meyrick;  Evelyn  v.  Evelyn  ;  Traffor 
V.  Ashton ;  Stanley  v.  Stanley ;  Stevens  v.  Dethick ;  GoodaU  i 
Rivers  (n) ;  Corbet  v.  Maidwell  (o)  /  Butler  v.  Duncambe  ;  Verney } 
Vemey ;  RoU  v.  Rolt  (p) ;  Seal  v.  BeaU  and  others^  which  includ 
instances  of  portions  by  devise,  as  well  as  gift  and  settlement,  an 
provided  as  well  by  parents  as  collateral  relations  and  grandparent 
that  although  the  interest  of  the  children  was  held  vested,  yet  as 
appeared  that  the  parties  did  not  intend  that  any  interest  by  way  \ 
maintenance,  should  be  afforded  to  the  children  till  such  time  i 
their  fortunes  were  actually  payable,  the  Court  refused  to  allow  an; 
So  we  shall  hereafter  find  (9),  that  where  maintenance  is  express! 
directed  to  begin  from  a  certain  time  by  the  donor  or  testator,  it  sha 
not  sooner  be  allowed  even  in  the  case  of  a  child.  And  there  is  x 
more  equity  in  such  cases  to  supply  maintenance  than  there  is 
supply  a  portion  (r). 
Where  legacy  I^  csc&t^  where  the  property  is  very  small,  and  the  interest  n< 
very  small,  and  sufficient  for  the  children  without  any  other  provision,  although  tJ 
'  legacy  be  not  payable  till  twenty-one,  or  other  such  time,  and  t 
not  given  by  a  parent,  the  Court  will  order  part  of  it  to  be  sold 
provide  maintenance  for  the  infant,  though  this  will  be  doi 
sparingly  {s).  It  is  so  laid  down  expressly  in  Harvey  v.  Harve 
and  that,  in  such  case  interest  will  be  allowed  to  the  person  payii 
it  out  of  the  principal,  and  in  Franklin  v.  Green  {t)  20L  was  allows 
to  a  trustee  who  had  placed  out  the  infant  apprentice,  out  of  a  lega< 

(m)  Prec.  Ch.  213.  dall,  2  S.&  S.  174. 

(tr^  Mos.  395.  (rV  1  P.  Wms.  457. 

(o)  1  Eq.  Cap.  Ab.  337.  (i)  See  Harvey  v.   Harrey.  2  P.  Wo 

(p)  Cas.  temp.  Tatb.  189.  62;  6  Ves.  jnn.  474. 

(v)  Pott,  Cb.  VI.  S.  It  Hnma  v.  Ran*  (t)  2  Vera.  137. 
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Pt.l^Bk.ui.  chance  of  controverting  the  will.  In  Kime  v.  Wellfit  (e),  the  testator, 
rH.n.8.lii.  ^^^  giving  the  residue  to  trustees,  directed  the  interest  of  it  to  be 
paid  to  his  wife  for  the  maintenance  of  herself  and  her  children  until 
the  death  of  her  father,  when  it  was  to  cease,  and  accumuUte  for  the 
children,  (the  testator  saying  he  understood  his  wife's  father  bad 
made  ample  provision  by  his  will  for  the  testator's  wife  and  children), 
the  residue  and  accumulations  to  be  transferred  to  his  children,  when 
the  youngeat  should  attain  twenty-one,  with  benefit  of  survivorship  on 
any  of  them  dying  under  twenty  one  and  without  issue,  but  if 
having  issue,  the  issue  were  to  take  the  parent's  share:  with  a 
bequest  over  to  the  tesutor's  brothers  and  sisters  in  case  all  the 
children  died  under  twenty-one  without  issue.     The  testator  died 
in  the  lifetime  of  the  wife's  father,  who  died  shortly  aflerwards, 
without  making  any  provision  for  the  children*     The  Court  re- 
fused to  allow  maintenance  out  of  the  residue  to  them,  although  the 
brothers  and  sisters  consented,  on  the  ground  that  the  issue,  who 
might  have  an  interest,  could  not  consent    This  decision  appears 
directly  to  overrule  that  in  Mole  v.  Mole^  and  the  Vice  Chancellor 
adhered  to  his  opinion  in  Turner  v.  Turner  (/).    There  a  testator 
devised  his  real  and  personal  estate  to  trustees  in  trust,  to  pay  certain 
annual  sums  for  the  maintenance  of  his  grandchildren,  (to  whom, 
however,  be  had  placed  himself  in  loco  parentis)  till  twenty-five,  and  to 
accumulate  the  surplus,  which  was  to  form  part  of  his  residuary  personal 
estates,  and  to  divide  the  income  of  his  estates  among  bis  grandchildren 
when  they  should  attain  twenty-five,  with  benefit  of  survivorship  on 
any  of  them  dying  under  twenty-one,  without  leaving  a  child  who 
'   should  attain  twenty-one :  and  on  the  death  of  each  of  them  leavnig 
such  child  to  convey  the  parenCe  share  to  such  child  f  and  be  em* 
powered  his  trustees,  after  the  death  of  the  father  of  his  grandchildren 
toconveytohisgrandsonsabsolutely  the  shares  of  bis  estates,  to  whicb 
under  the  previous  trusts  they  would  be  entitled  for  their  lives.  Th 
case  was  argued  as  if  it  had  been  that  of  children,  and  all  the  cases 
were  cited,  but  the  Vice  Chancellor  refused  to  give  any  increase  oi 
maintenance  beyond  that  given  in  the  will,  holding  that  Lord  Eldon 
in  Errat  v.  Barlow  and  Ex  parte  Kelble^  had  overruled  the  previoui 
decisions,  which  allowed  maintenance  to  be  given  in  cases  where  th< 
issue  unborn  took  an  interest  in  remainder  and  could  not  consent 
and  a  similar  decision  was  made  in  the  case  of  Cannings  v.  Flower  [g] 
where  was  a  bequest  to  strangers  contingent  on  attaining  twenty -foiu 
or  marrying,  although  there  was  no  devise  over,  on  the  ground  tha 
the  next  of  kin  did  not  consent. 
Maintenance        ''-  ^^  maintenance  will  be  allowed  in  all  the  like  cases,  even  of 
given  in  such   legacy  Contingent,,  or  the  time  of  payment  of  which  is  future,  whcr 

c&Bes  wncTc 

the  donor  i»  in  ^  v  •  »•      ^«^  ^  v  •  ^.      ^^^ 

^  (/)  4  Sim.  434. 
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the  testator  or  donor  has  placed  himself  in  loco  parentis  to  the  infant.  Pt.I.— Bk.uL 
Thus,  in  Jcherhy  v.  Vernon  (A),  the  uncle  gave  1000/.  to  the  niece^  Ch>  II.  S.  IIL 
who  was  his  heir  at  law,  at  eighteen  or  at  marriage,  and  by  a  codicil, 
directed  that  the  portion  should  be  made  up  to  6000/.,  and  paid  to 
her  at  twenty-one  or  marriage :  she  was  eighteen  at  the  date  of  the 
codicil,  aod  was  held  entitled  to  interest  for  maintenance  from  the 
testator's  death.     In  Bedford  v.  Tobin  (e),  where  the  bequest  was  to 
trustees,  to  apply  4000/.  to  the  uses  of  a  boy  then  five  years  old* 
who  had  lived  with  another  person,  with  interest  for  his  maintenance: 
it  was  held  that  maintenance  was  payable  from  the  testator's  death, 
tboogh  not  so  provided.     In  Pett  v.  Fellows  (A),  where  legacies  were 
bequeathed  to  testatrix's  cousins,  payable  at  twenty-one,  with  benefit 
of  survivorship  in  event  of  the  death  of  any  under  that  age,  and  an  ex- 
press maintenance  was  given,  not  sajring  from  what  time :  the  Lord 
Cbocellor  decreed  it  fi'om  the  death  of  the  testatrix,  saying  the  rule 
IS  to  interest  being  only  from  the  time  of  payment,  applied  only  to 
strangers,  but  there  the  legatees  were  called  "  cousins,**  and  it  was 
admitted  they  were  without  other  sustenance.   A  similar  case  is  that  of 
Bill  V.  Hill  (I ),  where  large  legacies  were  given  in  trust  by  the  grand- 
yier  to  the  legitimate,  and  also  to  the  illegitimate  children  in  that 
character,  of  his  deceased  son :  to  be  vested  interests  at  twenty-one,  or 
ondying under  that  age,  leaving  issue:  with  provisions  for  maintenance 
sod  advancement,  which  payments  were  to  be  made  to  the  mother.  It 
was  proved  that  the  grandfather  had  maintained  them  since  their  father's 
deadi  insolvent:  and  maintenance  was  decreed  to  him  for  them  from  the 
testator's  death,  although  not  so  provided,  as  in  the  case  of  an  absolute 
l^acy  to  a  child  (m).  This  principle  was  also  recognized  in  Turnery. 
lamer (fi),  although  the  Vice  Chancellor  refused  the  maintenance  on 
other  grounds ;  and  in  Rogers  v.  Soutten'{o),  where  the  testator  having 
hecome  bound  to  the  parish  for  the  support  of  an  illegitimate  child, 
u)d  making  weekly  payments  up  to  his  death,  was  held  to  have  placed 
himself  in  loco  parentis.     To  this  head  must  be  referred  the  de- 
cisioD  in  Newman  v.  Bateson  (jp),  where  interest  on  a  legacy  to  a 
tttoral  child  was  given  from  the  death  of  the  donor.  It  appears  that  a 
person  may  be  held  to  stand  in  loco  parentis  to  a  child  whose  father  is 
itving,  and  who  resides  with  and  is  maintained  by  him.     Parol 
evidence  of  declarations  and  acts  is  admissible  in  proof  of  the  fact,  and 
^  ascertaining  the  meaning  of  the  party  so  placing  himself  (;). 

HI.  Thi8exception,however,in  favour  of  children  orthose  to  whom  Notho#€?er 
the  testator  or  donor  has  placed  himself  lalocoparentisjXs  in  no|'l^^<^**«of 
ctte  extended  to  adults,  for  which  position  the  cases  of  Raven  v. 

(i)  I  P.  Wng.  783.  (n)  AnU,  272. 

ii)  1  Vei.  sen.  SOS.  (o)  2  Keen,  598. 

'^)  1  Sw.  561.  \p)  Swanst  689. 

(()  3  Vei.  &  B.  183.  (q)  Powys  v.   Manffield,  3  M.  &  Cn 

/«)  Aod  we  EUit  *.  £llb,  1  Sch.  &  L.  5.  359,  overruling  6  Ves.  528. 
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Pt.i.— Bi.lil.  Waite  (r),  and  Loumdes  v.  Lowndes  («),  will    be  found  ample 
ChJIL_s^.  authorities. 

Or  illegitimate  Nor  does  it  extend  to  natural  children,  unless  falling  within  the 
other  exceptions  of  being  otherwise  utterly  destitute,  or  it  be  expressly 
given,  or  an  intention  to  give  it  may  be  fairly  inferred.  In  CrickiU 
V.  Dolby  (t),  the  Master  of  the  Rolls  held  that  in  the  case  of  a 
legacy  to  a  natural  child,  payable  at  twenty-one,  the  Court  will  not 
say  it  was  intended  to  starve  in  the  meanwhile,  but  will  in  such  case 
give  maintenance.  But  in  Perry  v.  Whitehead  (tf),  the  Lord  Chan- 
cellor alluded  to  the  case  of  a  natural  child  as  one  not  within  the 
exception,  and  in  Loumdes  v.  Lowndes  (or),  where  maintenance  was 
given  for  two  illegitimate  children,  not  stating  from  what  period :  they 
were  held  not  entitled  from  the  death  of  the  testator,  but.  only  as 
strangers,  from  one  year  after.  And  this  must  be  taken  as  overruling 
the  decision  in  Newman  v.  Bateson  (y),  if  it  be  considered  an 
authority  for  the  general  position  in  favour  of  a  natural  child :  there 
the  testator  left  S0,000/.  to  a  natural  child,  with  directions  that  the 
executors  should  apply  so  much  of  the  interest  as  they  should  think 
proper  for  maintenance :  the  Master  of  the  Rolls  allowed  it  from 
the  death,  saying,  that  althottgh  she  was  a  natural  child,  yet  the  tes- 
tator having  expressly  directed  maintenance,  it  came  within  the  com- 
mon rule  of  a  legacy  given  to  a  child.  It  is  from  these  later 
decisions,  and  that  in  Raven  v.  JVaite  (ar),  where  they  were  approved, 
that  it  may  be  fairly  presumed  that  a  similar  decision  would  be  made, 
against  the  claims  of  bastards  to  maintenance,  in  the  case  of  a  legacy 
payable  or  vesting  at  any  future  period  (a). 
Nor  to  mora  IV •  Nor  will  the  exception  extend  in  general  to  nieces  or  nephews, 
©"S^Mew!*"*  grandchildren  or  other  relations,  or  strangers  to  the  donpr  or  testator. 
Thus  in  Butler  v.  Butler  (6),  Lord  Hardwicke  held,  that  a  father 
was  not  entitled,  by  the  rules  of  the  Court,  to  a  maintenance  for  his 
child  out  of  a  residue  bequeathed  to  him  by  his  grandfather  at  his 
age  of  twenty-one,  and  if  he  died  before,  then  over,  and  that  the 
interest  must  accumulate.  So  in  Palmer  v.  Mason  (e),  where  was  a 
bequest  of  5002.  to  a  granddaughter,  to  be  paid  at  twenty-one  or 
marriage :  if  she  died  before,  over  to  B. ;  maintenance  was  refused  to 
her.  In  Crickitt  v.  Dolby  {d  ),  indeed.  Lord  Alvanley  said  a  grand- 
child was  always  considered  a  child  within  the  above  exception;  but 
that  the  rule  is  otherwise,  the  cases  cited  above  and  hereafter  amply 
testify.  In  Perry  v.  Whitehead  («),  the  Lord  Chancellor  said  there 
must  be  something  in  the  case  of  a  grandchild  more  than  merely 

(r)  I  Sw.  663.  (fc)  3  Atk.  69. 

(0  16  Vet.  301.  (e)  1  Atk.   604 ;  and  wc   JVUrvh  II  • 

(0  3  Yes.  12.  Holloway,   3  8w.    449.      buckworiii  r. 

(tt)  6  Yes.  527.  buck  worth,  1  Cox,  80.     Turner  u.  Turner, 

(x)  16  Yes.  301.  4  Sim.  434. 

(y}  3  Sw.689,  178«.  (d)  3  Ve«.  12. 

(«)  1  Sw.  663.  (^)  (j  W.  646. 

(a)  2  Rop.  Leg.  248. 
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giving  a  legacy,  something  shewing  the  testator  had  put  himself  in  Pt.I.— Bk.iii. 
heo  parentis*    The  rule,  therefore,  may  be  stated  to  be  in  general  —  -^ "  -  ' 
that  where  a  legacy  or  gift  of  real  or  personal  estate  is  given  to 
gnuidchildreD»  or  others  than  children,  upon  a  contingent  event,  or 
payable  or  transferrable  to  them  at  a  future  period,  and  the  will  gives 
no  maintenance,  they  cannot  be  allowed  maintenance  till  the  time  of  the 
vesting  or  payment  of  the  principal  of  the  property  itself,  nor  will  it  be 
allowed  if  at  all,  on  the  mere  ground  of  relationship  to  the  testator. 
V.  Where  the  contingent  or  future  legacy  or  gift,  is  in  any  event  Where  there 

1  ,        ,      .       ^  i_  aredoneesover. 

to  go  over,  to  persons  whose  consent  cannot  be  obtamed  by  reason  or  parties  en- 
ofinfiincyor  otherwise,  there  maintenance  cannot  be  allowed,  "o^^'^^derToa 
even  if  inierest  be  expressly  given  by  the  donor,  and  although  the  contiogent  or 
6ther  be  not  of  ability.     ]3ut  maintenance  may  be  given  to  any  fheir^oosent 
class,  of  infants,  strangers  or  otherwise,  if  the  consent  of  all  the  mpt  be  ob- 
donees  can  be  obtained :  and  when  the  legacy  is  not  given  over, 
and  the  grandchildren  or  other  legatees  compose  a  class,  all  or 
90ffle  of  whom  must  absolutely  take  the  fund,  all  having  an  equal 
chance  of  taking  or  being  survivors,  and  having  a  present  interest, 
maintenance  out  of  their  property  will  be  allowed  to  the  father,  if  not 
of  ability.     Lord  Eldon  thus  sums  up  the  result,  in  the  case  of 
MarshaU  ▼•  HoUoway  (/},  '*  though  the  words  of  the  will  do  not 
anthorize  the  application  of  interest  to  the  maintenance  of  infants,  yet 
if  it  can  collect  before  it  all  the  individuals  who  may  be  entitled  to  the 
fiind,  so  as  to  make  each  a  compensation  for  taking  from  him  part,  it 
will  grant  him  an  allowance  for  maintenance :  but  if  the  will  contains 
successive  limitations  under  which  persons  not  in  being  may  become 
entided,it  is  not  sufficient  that  all  the  persons  then  living  and  presump- 
tively entitled  are  before  the  Court,  for  none  of  the  living  may  be  the 
parties  eventually  entitled  to  the  enjoyment  of  the  property :  in  such 
a  case  the  order  would  be,  in  efiect,  to  give  for  the  maintenance  of 
one  from  the  property  of  another." 

A.  Where,  therefore,  in  the  case  of  a  contingent  legacy  or  gift,  in  such  case 
Of  where  the  time  of  payment  is  future,  this  consent  of  the  donees ^\]^^^\^^^ 
^tr  residuary  legateey  or  persons  entitled  in  remainder  cannot  no  mainte- 
be  obtuned  or  is  refused,  maintenance  will  not  be  given,  whether  in  jTc^onsfnt  not 
4e  case  of  grandchildren  or  other  strangers  to  the  donor  or  testator ;  obtaineti. 
nor  even  id  the  case  of  children  ;  although  it  will  be  so  given  to  chil- 
dren in  the  sole  case  of  there  being  no  bequest  over.     Thus  in 
Baughton  ▼•  Harrison  (g),  where  the  bequest  was  of  500/.  (after  a 
bequest  to  a  grandchild,  which  in  the  event  failed)  to  the  children  of 
Ills  daughter  equally,  arriving  at  the  age  of  twenty-one  :  they  were 
Md  not  entitled  to  maintenance,  the  residuary  legatee  resisting  the 
ieaund.     So  in  Butler  v.  Freeman  (A),  where  the  bequest  was  of  a 

(/)  3  Sw.  436.  (h)  3  Atk.  58. 

(IT)  2  Atk.  329 ;  aiid  see  2  Sw.  436. 

T  2 
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Ft. I — Tin.uu  residue  to  his  grandson,  the  plaintiff,  at  twenty-one,  and  if  he  died 
-~ — '—^ — '  before  that  age  to  F«,  whom  he  made  his  executor :  Lord  Hardwicke 
decided,  that  neither  the  infant  or  his  father  were  entided  to  the 
interest  for  maintenance,  but  that  it  ought  to  accumulate  till  the  age 
of  twenty-one,  to  be  paid  into  the  hands  of  the  trustees,  to  be  laid  out 
but  the  interest  for  the  person  to  be  ultimately  entitled.   His  Lordship  then  doubtedi 
late  for  the  ~  what  would  become  of  the  interest  and  accumulation  if  the  grandson 
oiUmatel  ^^^  ^^^^  under  twenty-one,  but  by  the  decree  in  Green  ▼•  Ekint  (•),  and 
titled.  Trevannion  v.  Vivian  (A),  it  was  held  to  belong  to  those  ultimately 

entitled.    So  in  Lomax  v.  Lomcuc  (Q,  where  a  petition  was  presented 
for  maintenance  out  of  the  interest  of  a  legacy  to  the  children  of  a 
daughter  of  the  testatrix,  when  the  youngest  should  attain  twenty- 
one  :  Lord  Eldon  refused  the  prayer,  saying,  *'  that  if  all  died  under 
twenty-one,  and  a  child  not  yet  in  existence  should  attain  that  age, 
that  child  clearly  would  take  the  whole,  interest  as  well  as  principal, 
therefore  I  might  give  it  to  children  who  might  never  become 
entitled."    So  in  Ex  parte  Kehhle  (m),  maintenance  was  prayed  for 
live  children,  to  whom  a  residue  was  bequeathed,  with  survivorsbip 
among  them,  in  case  of  the  death  of  any  under  twenty-one,  but 
without  any  directions  for  maintenance ;  and  in  case  all  should  die 
under  that  age,  the  whole  over  to  their  sister,  who  took  no  direct 
interest.     And  Lord  Eldon  refused  it,  because,  as  the  fund  was  given 
over  to  the  sixth  child  in  the  event  of  the  others  dying  under  twenty- 
one,  if  that  event  were  to  happen  the  five  would,  if  the  order  were 
made,  be  maintained  at  her  expense ;  he  alluded  to  former  cases,  in 
which  it  had  been  permitted,  but  said  he  did  not  know  how  they 
could  be  supported.     In  this  case  it  seems,  from  the  report,  there 
was  a  direction  for  accumulation  till  twenty-one,  and  that  the  interest 
of  all  the  legatees  was  contingent  until  twenty-one.     In  Ex  parte 
Whitel^ad  (n),  there  was  a  devise  of  lands  by  a  stranger  to  the  use  of 
A.  for  life,  with  remainder  to  the  use  of  the  children  of  A.^  as  tenants 
in  common  in  tail,  with  remainder  over.     A.,  having  seven  children, 
became  bankrupt,  and  the  lands  were  purchased  under  a  local  act  by 
trustees  for  city  improvements,  and  the  amount  was  paid  into  the 
Bank  in  the  name  of  the  Accountant-General,  and  the  infant  chil- 
dren presented  a  petition  for  maintenance.     Lord  Chief  Baron  Alex- 
ander refused  the  prayer,  on  the  ground  that  there  would  be  limitations 
to  children  who  might  hereafter  be  born,  and  that  as  there  were 
limitations  to  cousins  and  others  in  remainder,  the  consent  of  such 
ought  first  to  be  obtained.  It  is  apprehended,  however,  this  decision 
goes  too  far.  In  the  case  of  Kime  v.  fVellfit  (o),  where  the  immediate 
objects  of  the  bequest  were  children,  to  whom  the  fund  was  to  be 

(0  2  Atk.  475.  (m)  11  Ve«.  604. 

(k)  2  Ves.  43().  («)  -2  Y.  &  J.  243. 

(/)   1 1  \^*.  48.  (o)  3  Sjiii.  433. 
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tnmsferred  on  their  attaining  twenty-one,  wUh  a  bequest  to  their  Pt.I.— Bk.III. 

imie,  if  any  died  under  twenty-one,  leaving  such,  the  Vice  Chancellor  — — '—^ — ' 

held  the  issae  were  to  be  regarded,  and  being  persons  whose  consent 

eoald  not  be  obtained,  maintenance  could  not  be  given.     So  in 

Turner  v.  Turner  {p\  where  the  income  and  accumulations  were  to  be 

dirided  among  the    testator's  grandchildren,   when   they  attained 

twenty-five:  with  a  provision,  that  if  any  died  under  twenty-one, 

leaving  issue,  the  trustees  were  to  convey  the  parent's  share  to  such 

child :  be  refused  to  give  any  increase  of  maintenance  beydnd  that 

expressly  given  by  the  will.     So  in   Cannings  v.  Flower  {q)^  a 

dranger,  by  will,  gave  a  sixth  of  his  residuary  property  in  trust 

for  J.  T.  for  life ;  remainder  to  E.  6.,  daughter  of  J.  T.,  for  her 

sepante  use ;  and  after  the  decease  of  the  survivor  of  them,  for  the 

duldren  of  E.  G.  by  her  late  husband,  equally  as  tenants  in  common : 

to  he  vested  as  to  sons  at  twenty-four,  or  dying  under  that  age  leaving 

Moe,  and  as  to  females  at  twenty-four,  or  marriage :  with  provisions 

foraccraer,  but  no  gift  over.    The  Vice  Chancellor  refused  to  make 

uy  order  for  maintenance,  saying,  it  did  not  appear  that  the  chances 

of  the  children  were  equal,  and  that  at  all  events  he  could  not  make 

the  order  without  the  consent  of  the  testator's  next  of  kin.    In  this  Consent  of 

case  alone,  the  Court  seems  to  have  paid  attention  to  the  interests  ciaimmgdehors 

of  parties  claiming  dehors  the  instrument,  but  it  is  submitted  they  will  the  instrument. 

Lk  iM»^^.J  J  required. 

t)e  regarded. 

Nor,  as  before  stated  in  these  cases,  will  interest  be  allowed  before  Noteyen  tf  the 
the  time  of  payment  of  the  principal,  although  the  legacy  is  directed  rected  to  bear 
to  hear  interest  and  the  parent  is  not  of  ability,  for  interest  is  only  ^'^a^g'^Jf^e  not* 
in  lieu  of  non-payment  of  the  principal  (r).     In  ErringUm  v.  Chap-  of  ability. 
^on  (s),  the  testator  directed  his  trustees  to  pay  to  his  grand-daughter 
out  of  the  residue  lOOOil.,  with  interest  from  twelve  months  from  hie 
itcease,  when  and  so  soon  as  she  should  attain  twenty-one ;  but  in 
case  the  should  die  without  issue  before  that  age,  then  to  a  grandson, 
vhen  and  as  he  should  attain  twenty-one,  to  whom  he  bequeathed 
the  residue  in  like  manner ;  and  if  he  should  die  without  issue  under 
tventy-one,   then  to  his  grand-daughter:  but  if  both  should  die 
without  leaving  issue  before  twenty-one,  then  the  legacy  and  interest 
over  in  moieties.     Sir  W.  Grant,  on  petition,  refused  maintenance  to 
the  fittfaer,  although  not  of  ability,  out  of  their  property.     In  Errat 
^•Barlow{t)f  Lord  Eldou  refused  maintenance  out  of  a  bequest  of 
3,000/.,  charged  upon  real  estate,  for  the  benefit  of  younger  children 
of  testator's  daughters,  payable  equally  at  twenty-one,  the  interest  to 
aecuffiolate  during  their  minority,  thinking,  that  in  the  event  of  their 
death  under  twenty-one,  the  property  would  go  over  to  others  ;  and 

(p)  4  Sim.  434.  Amb.  336. 

(i)  7  San.  533.  (t)  12  Ves.  20. 

(r)  2  8tr.  99.    Cbnrchman  t;.  Harvey,  (0  ^^  ^^*  ^3- 
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rT.l.^BK.111.  saying,  that  it  was  impossible  to  give  maintenance  where,  in  any 

•      P'^"'  event  or  construction,  the  interest  might  possibly  belong  to  othew, 

and  that  he  could  not  bring  himself  to  approve  the  decision  in 

Fendall  v.  Nash  (w)  for  that  reason.     It  will  hereafter  be  seen,  that 

the  cases  of  Cavendish  v.  Mercer  and  GreenweUy.  GreemDeU{x\ 

fall  within  the  reason  of  this  disapproval. 

MainteDBDce        B.  But  where  legacies  or  gifts  are  given  to  cfaildrenj  grandchildren, 

where  coDMnt  0*'  ^^y  persons   wholly  strangers   to  the   donor,  whether  vested 

ot  donees  over  ^j.  contingent,  Of  payable  upon  a  future  or  contingent  event,  though 

or  in  remainder,  ,  ,  ,  .^    i     .  T 

or  entitled  in     the  legacy  may  be  given  over  to  others,  yet,  if  their  consent  can  be 

toinJd.*  ^^'       obtained  the  Court  will  give  maintenance. 

Thus  in  Cavendish  v.  Mercer  (y),  a  testator  bequeathed  to  his 
grandchild  R.  C.  8,000t,  "  to  be  paid  at  twenty-one,  but  without 
interest  in  the  mean  time,  and  in  case  of  death  under  that  age,  to 
sink  into  the  residue:  to  C.  and  D.  and  S.  C.  10,000/.  each,  and  to 
T.  M.  C.  3,000i,  to  be  paid  at  twenty-one  or  marriage  with  con- 
sent, but  without  interest  in  the  mean  time ;  and  in  case  of  death,  or 
marriage  without  consent,  to  sink  into  the  residue.**  The  residue 
was  given  upon  trust  to  accumulate,  to  be  made  over  to  his  grandson 
A.  C,  upon  attaining  twenty-one;  but  in  case  he  should  die  under 
twenty-one,  upon  trust  for  R.  C.  and  G.  C.  equally,  at  their  respec- 
tive ages  of  twenty-one ;  in  case  of  death  of  all  three  grandsons,  in 
trust  for  his  grand-daughter,  at  twenty-one  or  marriage  with  consent; 
if  all  died  before  the  time  for  enjoying  the  funds  and  accumulations, 
then  for  his  only  daughter  S.,  their  mother,  absolutely,  with  a  trust 
for  accumulation  for  the  persons  ultimately  entitled  to  the  residue. 
A  reference  for  maintenance  of  all  the  infant  plaintiffs  was  made  on  the 
mother  only  appearing  before  Lord  Loughborough,  and  consenting. 
In  Fendall  v.  Nash{z\  a  grandmother  devised  all  the  residue  to 
trustees  to  accumulate,  and  after  the  decease  of  J.  P.  and  S.,  his  wife, 
but  not  before,  to  pay  such  residue  and  the  accumulations  to  all  the 
children  of  her  daughter  S.  F.  as  should  be  living  at  the  decease  of  her 
and  her  husband :  equally  if  more  than  one,  if  one,  the  whole  to  that 
one :  to  be  paid  at  twenty-one,  or  if  daughters  at  twenty-one  or 
marriage,  with  clauses  of  survivorship  in  case  of  any  dying  without 
issue  before  the  share  should  become  payable ;  in  case  at  the  decease 
of  the  parents  any  child  should  be  dead^  or  afterwards  die  before  hh 
share  should  become  payable,  leaving  issue,  then  the  share  of  such  chili 
was  to  go  to  his  or  her  issue ;  but  in  case  of  the  mother  leaving  no 
I  child  nor  such  issue,  or  in  case  all  the  children  should  die  withoui 

issue,  then  over  in  moieties  to  W.  and  J.  N.  On  the  consent  of  W, 
and  J.  N.,  a  reference  was  made  for  maintenance,  on  petition  after 
decree,  the  father  having  become  bankrupt.     It  has  been  already 


(ii)  3  Vcs.  197,  n.,  j>a«l.  (.v)  5  Vcs.  195. 

(a)  \h\\\.,po»t,  (i)  Ibid.  187,  n. 
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obienedt  that  Lord  Eldon  in  Errat  v.  Barlow  (a)  and  Ex  parte  PtJ.— Bs.lll. 

EMk{b)  doubted  the  propriety  of  this  decision,  which  was  made  by  — ' — -' 

Lord  Tbarlow,  "  as  upon  certain  contingencies  both  the  principal 
and  interest  would  have  gone  to  individuals,  who  not  only  did  not, 
but  could  not  consent,  not  being  then  in  existence :  in  the  event  of 
the  death  of  a  child  under  twenty*one,  leaving  issue,  the  accumulated 
proper^  would  have  gone  to  that  issue,  and  how  the  Court  could 
giTe  to  the  infimts  that  property  which  in  that  event  would  belong  to 
odien  I  cannot  conceive."    A  similar  case  to  this  was  GreenweU  v. 
QreentoeUf  mentioned  in  the  next  division,  and  which  falls  within  the 
same  censure  ;  but  they  remain  authorities  for  the  general  position 
contended  for.     The  cases  of  Kime  v.  WeUfitip),  and  Turner  "f*^^^^^^ 
Twrner  (<Q,  together  with  that  of  Cannings  v.  Flower  (e),  seem  to  moit  be  ob- 
have  decided,  that  the  consent  of  all  those  who  may  take  under  ^*^''"*^' 
tbe  limitatbna  of  the  instrument  of  gift  must  be  obtained  before 
nuintenance  can  be  given,  and  not  merely  that  of  the  ultimate  donees ; 
ud  where  the  donor  is  a  stranger,  that  of  the  next  of  kin  also,  if  ne^x^'ofkiti  if 
there  be  not  a  residuary  devise.     In  Evans  Y.Massey  (/),  where  a  required, 
fund  bequeathed  by  will  was  directed  to  accumulate  till  two  infants 
ihottld  attain  Iwenty-one,  allowing  part  of  the  interest  for  mainte- 
oaooe,  the  Court,  with  consent  of  the  parties  to  whom  the  fund  was 
giveo  over,  directed  an  advancement  for  the  purchase  of  a  commission 
in  the  army  for  one,  but  with  considerable  hesitation.     In  the  case  of 
Breretony.£rereton{g\  a  testator  had  given  8,000&  to  trusteest 
upon  trust  for  all  the  children  of  his  daughter  £.  B.,  and  the  issue 
rf  such  children,  if  any  then  dead,  who  should  be  living  at  his 
decease,  such  issue  taking  the  parent's  share ;  if  one  such  child,  the 
thole  to  such  child,  to  be  vested  interests  at  the  age  of  twenty-five 
years:  if  no  such  child,  the  8,0002.  to  fall  in  to  the  residue,  with  a 
proviso  for  accumulation  of  the  interest  to  go  along  with  the  prin- 
cipal, and  for  maintenance  until  the    legacies    became   payable, 
''where  not  otherwise  thereby  directed."    On  a  petition  of  the 
children,  who  were  all  under  twenty-five,  for  maintenance,  stating 
the  consent  of  all  the  parties  entitled  to  the  residue  capable  of 
contaUingt  and  their  undertaking,  that  so  much  as  should  be  applied 
for  maintenance,  should  be  chargeable  on  the  share  of  the  8,000/. 
vhich  would  come  to  them  as  residue,  if  all  the  grandchildren  died 
before  attaining  a  vested  interest,  maintenance  was  allowed,  although 
some  of  the  parties  entitled  to  the  residue  were  infants  and  married 
vomen,  and  could  not  consent. 

VI,  But  whether  with  regard  to  grandchildren,  or  any  class  of  MaioteDance 
tlooees  or  legatees,  strangers,  to  the  donor  or  otherwise,  where  the  donees  all  eom- 
legacf  or  gift  is  not  given  over^  be  it  contingent,  or  the  time  of  its 

(«)  14  Vet.  203.  (0>  3  Rosa.  363. 

(*>  11  Ves.  604.  (/)  1  y.  &  J.  197. 

CO  3  Roe.  363.  {g)  V.  C,  July  6,  1836.  MS. 

(4)  4  Sin.  434. 
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Pt.I.— BclIL  payment  futurCi  and  much  more  if  vested,  and  the  donees  compose  a 

— — : 1  class,  all  or  some  of  whom  must  be  absolutely  entitled,  and  have  a 

^Dg  bterests  Common  interest  and  equal  chance  with  respect  to  it  of  taking  oi 
equator  which  surviving,  there  maintenance  will  be  allowed,  and  according  to  some 
equaliMd.        cases,  although  some  of  the  class  be  not  yet  in  existence  (A). 

In  Greenwell  v.  Greeniaell  (»),  the  devise  was  of  real  estate  tc 

trustees,  in  trust  for  J.  G.,  the  grandson,  until  he  should  attaii 

twenty-one,  and  after  that  event  to  J.  G.,  in  fee,  with  a  trust  foi 

accumulation,  until   the  grandson   should  attain  twenty-one,  tber 

to  be  paid  to  him;   but  in  case  he  should  happen  to  die  bcfon 

attaining  the  age  aforesaid,  then   the  accumulations   were  to  b( 

in   trust  for   the  three  grand-daughters    equally,    to   be    paid  a 

twenty-one  or  marriage :    and  if  J.  G«  did  not  attain  twenty-one 

then  the  real  estates  were  to  be  in  trust  for  the  grand-daughters  a 

tenants  in  common  in  fee,  to  be  entitled  to  their  shares  on  respec 

tively  attaining  twenty-one.     The  bill  is  stated  to  have  been  filed  oi 

behalf  of  the  grandson  {inter  alia)  for  maintenance  out  of  the  rents 

and  to  have  the  residue  secured.     On  a  second  hearing,  Lon 

Loughborough,  on  the  authority  of  Fendall  v. Nash  and  Cavendish  v 

Mercer,  directed  the  Master  to  settle  what  was  proper  for  mainte 

nance  since  the  death  of  the  testator,  taking  the  consent  of  th( 

parties  uUimatehf  entitled  on  the  death  of  all  the  children^    It  t 

observable  that  the  consent  of  the  three  grand-daughters  is  no 

noticed.      Sir   W.   Grant,    however,    in    ErringUm  y.    CAa/nnon 

referred  the  decision  to  the  principle  of  the  consent  of  all  parties 

and  it  is  probable  either  that  that  consent  was  taken,  or  that  tbi 

application  was  on  the  behalf  of  all  the  legatees.     So  in  CoUi 

v.  Slackbum  (A),  the  testator  directed  his  executors  to  invest  th 

money  arising  from  the  sale  of  his  real  and  personal  estates,  afte 

payment  of  debts  and  legacies,  to  pay  certain  annuities  to  his  thre 

daughters  and  his  son  J.  C,  and  others,  and  subject  thereto  t 

accumulate  the  interest  to  be  a  fund  for  the  legacies  after  given,  an 

to  be  eventually  divided  among  the  several  persons  who  might,  b 

survivorship,  be  eventually  entitled :  he  then  directed  his  executors  t 

transfer  to  each  and  every  of  his  grandchildren,  (except  two,  namin 

them),  who  were  then  living,  SOO/.  out  of  the  trust  fund:  the  transfer  t 

be  made  when  and  as  they  should  respectively  attain  twenty-one^  or  o 

the  day  of  marriage,  if  females,  but  without  interest ;    and  as  to  tli 

residue  remaining  after  the  death  of  the  annuiiante,  it  was  to  k 

divided  among  all  the  before  named  legatees  (naming  them)  wli 

should  be  then  living,  share  and  share  alike.     By  the  decree  c 

further  directions,  maintenance  was  given  for  the  grandchildren  ( 

their  father  who  was   not    of  ability,  on  the    authority  of  tl^ 

(h)  See  IncUdon  v.  Northcote,  3  Atk.  (t)  5  Ves.  194. 

432 ;  Brown  r.  1  emperley,  3  Ruw .  2^.  (ft)  9  Ve».  470. 
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former  cases.    However,  since  the  decision  of  Cannings  v.  Flawer(J),  Pt.I.— Bs.iij. 

it  would  seem  doubtful  whether  this  precedent  would  be  followed,  or    '■'•  "■■  I.' 

maiDtenance  given  without  the  consent  of  the  next  of  kin*     In  Fair-  Consent  or 

man  f.  Green  («),  J.  F.,  the  father,  devised  his  real  estate  to  his  "'**  °'^^'°- 

eldest  son  Joseph,  in  fee,  the  residue  to  his  own  three  younger  children, 

subject  to  an  estate  in  the  rents  and  dividends  during  widowhood 

ind  the  minority  of  children,  to  his  wife ;  if  she  married  again,  to  be 

tor  their  maintenance.     The  grandfather  gave  his  real  estate  to  bis 

grandson,  the  same  Joseph,  in  fee,  the  rents  to  accumulate  during  his 

mioority,  but  if  he  should  die  under  twenty-one  without  issue,  then 

the  rents  of  the  estates  to  the  three  other  grandchildren  equally  at 

tventy-one,  with  maintenance  in  the  meanwhile ;  he  also  gave  his  four 

gnndchildren  500/.  each,  to  be  paid  at  twenty-one ;  the  residue  to 

Joseph:  the  l^acies  were  to  be  laid  Cut  for  accumulation,  which  was 

to  be  transferred  with  the  original  legacies :  in  case  of  death  of  any 

of  the  infimts  under  age  without  issue,  over  to  the  survivors,  share 

and  share  alike,  but  the  dividends  to  accumulate  if  any  died  leaving 

isue,  such  issue  to  be  entitled  to  the  deceased  parent's  share*    Sir 

W.  Grant,  after  refusing  the  order  upon  petition,  and  directing  a  bill 

to  be  filed,  confirmed  the  report  for  allowing  maintenance  to  the 

eldest  son  cot  of  bis  annual  income,  and  to  the  children  out  of  the  Of  iotemts 

dividends  of  their  legacies  and  accumulations,  observing,  that  if  th^  am^nt.  ^ 

eldest  son  were  to  die,  the  younger  children  would  have  maintenance 

under  their  grandfiither's  will :  therefore^  they  were  not  all  equal  as 

m  the  other  cases  cited ;   it  could  only  be  done  on  the  equitf^ble 

ground,  that  if  the  Court  would  not  interfere,  the  other  children 

would  be  in  just  as  bad  a  situation.     It  would  seem  from  this,  that 

although  the   children  were   not  all  equal  in  the  amount  of  the 

property  given,  or  their  interest  in  it,  yet  that  maintenance  might  be 

giTen  proportioned  to  the  amount  of  that  difference.     The  cases  of 

Cavendish  v.  Mercer  and  FendaU  v.  Nash  (»),  are  also  cases  in 

point.    In  respect  of  the  former.  Lord  Eldon  observed  (o),  that 

it  is  only  an  authority  that  where  the  Court  sees  it  is  for  the  benefit 

of  the  infants,  the  chance  of  surviving  being  equal,  and  can  procure 

^  ooMeit^  of  allparties  interested,  the  Court  will  take  the  chance  of 

controverting  the  will.  In  Errat  v.  Barlow{p),  a  reference  was  made 

to  inquire  whether  the  father  of  infants  entitled  under  a  bequest  of 

SK)0^  upoi>  trust  for  the  younger  children  of  the  testator's  daughter, 

to  accuDMiiate  during  their  minority,  and  payable  equally  among  them^ 

vai  of  ability ;  the  case  stood  over  for  the  will  to  be  inspected,  and 

^  Master  reporting  the  parent  was  not  of  ability,  maintenance  was 

ultimately  given  (;).     In  Haley  v.  Bannister  (r),  the  devise  was  by 

(/)  7  Sim.  S24,  anU,  279.  (  p)  14  Yes.  302. 

(»)  10  Vo.  46.  (9)  See  4  Mad.  275. 

(«)  i4»te,  p.  27a.  (r)  Ibid. 
{o)  14  Vei.  203. 
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a  stranger,  of  real  estates  after  the  death  of  fisitherand  motheri  to  the 
use  of  all  the  children  as  tenants  in  common  in  fee :  by  a  codicil  the 
testator  directed  that  certain  sums  of  stock  should  be  purchased  in 
the  names  of  his  executors,  to  accumulate  until  one  child  should 
attain  twenty-one ;  if  only  one  child,  the  whole  then  to  that  child;  if 
more  than  one  then  living,  to  transfer  to  such  child  one  equal  part  of 
the  said  stock  and  accumulations,  in  proportion  to  the  number  of  such 
children  then  living.  There  were  five  children  then  living,  the  eldest, 
at  the  time  of  theapplication,  being  only  ten  years  of  age.  The  residuary 
clause  was,  '4  make  my  executors  my  residuary  legatees  in  trustforthe 
benefit  of  my  said  daughter's  children."  Sir  J.  Leach  gave  maintenance 
to  the  father  out  of  the  childrens'  fortunes,  for  he  took  "  the  principle 
to  be  that  wherever  the  children  have  a  common  interest  in  the  fund, 
the  income  of  the  fund,  if  necessary,  may  be  applied  to  their  maiii- 
tenance :  in  this  case,  children  bom  or  to  be  bom  have  a  comoHHi 
interest,  and  therefore  the  income  of  the  fiind  is  applicable  to  their 
maintenance."    A  similar  course  was  followed  in  lie  JSnfland  (<), 
where  part  of  the  principal  of  a  legacy  by  a  stranger  was  ordered  to 
be  raised  to  send  infants  to  be  maintained  by  their  mother  in  India, 
they  being  entitled  to  the  fund  absolutely  among  them ;  and  such 
was  the  course  in  Me  Swift  (Q,  where  part  of  the  principal,  which 
was  very  small,  was  ordered  to  be  paid  for  past  maintenance.    In 
M}DerfnottN.Kealy{u),  a  residue  was  given  to  grandchildren  with  pro- 
visions for  survivorship,  with  exprenpowere  to  rdse  maintenance  whilst 
they  were  under  twenty-one,  but  the  fund  was  not  divisible  till  the 
youngest  attained  that  age ;  the  allowance  of  maintenance  which  bad 
been  given  to  the  eldest,  who  had  attained  twenty-one,  was  continued 
untU  the  fund  became  divisible  («)•    Notwithstanding  all  these  cases, 
it  seems  still  doubtful  whether,  if  all  the  parties  composing  the  class  are 
not  before  the  Court,  as  if  some  are  unborn  or  cannot  consent,  mainte- 
nance can  be  given.     In  Sir  F.  Ederis  case  (y).  Lord  Eldon  refused 
to  continue  or  increase  maintenance  which  had  been  allowed  by  Lord 
RoBslyn,  where  the  children  applying  were  not  all  those  who  might 
take  the  fund,  but  others  who  were  yet  unborn ;  and  this  case  was 
cited,  with  approbation  by  the  Vice  Chancellor  in  Turner  v.  Ikimer{z). 
In  Lomax  v.  Lomax  (a),  a  legacy  was  given  to  the  grandchildren 
when  the  youngest  should  attain  twenty-one.  Lord  Eldon  refused 
maintenance,  on  the  ground  that  another  child  might  eventually  come 
into  existence,  who  would  take  the  whole  fund :  and  in  ex  parts 
Whitehead  (i),  great  stress  was  laid  on  the  same  fact, 
y  II.  So  although  where  the  gift  is  contingent,  or  payable  mjuiuro, 


(0  1  R.  &  M.  499. 
(0  Ibid.  675. 
(u)  3  Rius.  264. 

(x)  See  also  Pett  v.  Fellows,  infra,  and 
AjDsworth  V.  Prate  belt,  13  Ves.  321. 


(y)  11  Ves.  48,  604,  cited, 
(s)  4  Sim.  436. 
(a)  11  Ves,  4S,aRle. 
(6)  2  Y.  &  C.  243.     See  however  Brere- 
toQ  V.  Brareton,  am$t,p,  291. 
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Pr.l^— Bk.111.  the  residue.    Sir  W.  Grant,  on  petition  of  the  children,  allowed 

Ch   II    S  III 

:  ' — -'  maintenance,  saying  it  was  a  strong  argument  that  the  testator  had 

given  it  expressly  during  the  life  of  the  mother,  and  therefore,  it  was 
very  improbable  that  he  intended  they  should  be  without  any  provi- 
sion, in  case  she  died,  leaving  them  under  age.  He  thought,  thereforei 
there  was  a  fair  inference  that  it  was  intended  they  should  have  main- 
tenance :  and  the  word  "  cease**  was  admitted  to  favour  the  same  view ; 
he  held  that  the  words  "  when  and  as**  did  not  suspend  the  gift,  but 
only  the  time  of  payment.  The  two  cases  mentioned  by  Lord 
Redesdale,  in  ElUs  v.  JEUis  (/),  are  instances  of  the  same  kind ;  the 
latter  regarded  natural  children  of  a  person  to  whom  the  grandfather 
gave  legacies,  payable  at  a  future  day,  but  omitting  any  mention  oi 
maintenance,  but  directed,  which  he  had  no  power  to  do,  that  the 
trustees  should  be  guardians  of  the  children,  and  gave  directions 
how  they  should  be  educated :  the  children  had  no  other  provision, 
and  it  was  considered  a  necessary  implication  from  the  will,  that  he 
intended  to  give  maintenance. 

In  a  late  case  {g),  a  testator  gave  legacies  out  of  a  sum  of  stock  tc 
his  grand-children,  on  their  attaining  twenty-one :  if  any  of  tbeoi 
should  die  under  twenty-one,  their  "  portion^  was  to  be  equall] 
divided  among  such  of  them  as  should  attain  twenty-one ;  but  if  the 
whole  of  the  grand-children  should  die  under  that  age,  then  th( 
interest  of  the  stock  was  to  go  to  the  father  for  life,  and  afterwardi 
,  over ;  and  it  was  held,  that  the  grandchildren  were  entitled  to  th< 
interest  during  minority,  on  the  ground  of  the  intention  of  th< 
testator  to  give  it  them.  In  Ex  Parte  Bawden  (A),  the  testato 
bequeathed  3000/.  in  the  three  per  cents,  to  the  separate  use  of  hi 
daughters :  if  any  should  die,  leaving  children,  the  principal  was  U 
be  divided  among  them  at  twenty-one ;  and  the  children  of  a  deceases 
daughter  were  held  entitled  to  the  interest  accruing  during  thei 
minority.  Where  a  testator  gave  legacies  to  his  natural  children  a 
twenty-one,  with  benefit  of  survivorship,  and  a  gift  over,  in  the  cas 
of  their  dying  under  that  age,  and  also  named  trustees  and  guardian 
to  the  children,  and  requested  them  to  attend  to  their  education 
maintenance  was  given  on  the  like  ground  (»)• 
Maintenance  VIII.  It  will  have  been  observed,  that  in  several  of  these  cascj 
whSreThere  ia  ^  8*^  ^^  expressly  without  interest,  and  the  fund  was  directs 
acc^Uti^n!  ^  accumulate  for  the  benefit  of  the  legatees,  or  persons  ultimatel 
entitled.r  In  such  case  the  general  rule  will,  of  course,  prevail,  an 
the  directions  of  the  instrument  of  donation  must  be  followed,  l 
Marshall  v.  HoUoway  (A),  where  the  interest  was  directed  t 
accumulate  till  twenty-one,  the  Lord  Chancellor  said,  that  ther 

C/  )  1  Sch.  &  L.  6.  and  see  Leslie  v.  Leslie,  Cas.  temp.  Sued. 

U)  Boddy  V,  Dawes,  1  K.  366.  Rogers  v,  Soutten,  1  C.  P.  Cooper,  9( 

(*)  Cited  ibid.  Peit  v.  Fellows,  1  Swaost.  561.  n. 

(i)  MilU  V.  Robarts,  1  R.  &  M.  666 ;  (*)  2  8w.  449. 
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could  not  be  any  fund  for  the  present  maintenance  of  the  infant^  5''^VT?**??I' 

unJess  the  income  was  undisposed  of  prior  to  his  attaining  twenty- 

one:  if  accumulation  be  well  directed  until  he  attain  that  age,  then, 
daring  the  interval,  there  is  no  fund  undisposed  of. 

Where,  however,  the  legacy  is  vested,  or  the  case  comes  within 
those  we  have  been  considering,  the  Court  has  thought  that  circum- 
stance no  obstacle  to  giving  maintenance.  Lord  Eldon,  in  Errat  v. 
Barlow  (/),  thought  it  strong  to  say,  that  an  express  direction  for 
accumolation  should  have  no  effect,  yet  in  that  case  he  ultimately 
gave  maintenance  to  the  children.  In  Stretch  v.  Watkins  (m),  it 
was  held  to  be  the  rule,  that  in  all  cases  where  a  legacy  is  vested, 
although  there  be  (as  in  that  case  there  was)  an  express  direction 
for  accumulation,  and  that  the  interest  should  be  added  to  the  prin- 
cipal, maintenance  will  be  given  to  a  child  so  far  as  is  necessary. 

So  also  where  the  legacy  or  gift  is  contingent,  or  time  of  payment 

bture,  yet  if  the  case  fall  within  any  of  those  we  have  before  noticed, 

where  the  Court  has  given  maintenance,  the  same  rule  will  prevail, 

notwithstanding  any  direction  for  accumulation.     Of  this  we  have 

wen  instances  in  the  cases  of  Fairman  v.  Green,    Cavendish  v. 

Mercer,  OreenweU  v.  OreenweU,  Fendall  v.  Ncish,  Collisv.  Blackhum, 

and  Mole  v.  Mole,    And  although  the  authority  of  some  of  these 

cases  may  be  invalidated  upon  other  grounds,  yet  as  far  as  this  point 

is  concerned,  they  remained  unimpeached.     But  it  may  be  gathered 

from  the  cases  of  Errat  v.  Barlow,  Kime  v.    Welfit,  Turner  v. 

T^tmer,   Cannings  v.   Flower,  that  if  the  accumulations  in  any 

such  case  may,  in  the  event,  go  to  parties  not  before  the  Court,  and 

whose  consent  cannot  be  obtained,  maintenance  will  be  refused. 

IX.  Although,  however,  in  the  cases  we  have  been  considering,  of  The  foregoing 
contingent  gifts,  by  will  or  deed,  to  children,  maintenance  will  be  maiatenance 
giren  in  regard  of  the  presumed  obligation  or  intention  of  parents,  do  ^^  apply  to 
and  others  in  their  situation,  to  provide  that  maintenance,  yet  such  mentor  con- 
reasons  and  considerations  fail  where  the  contingent  provision  is  ^'^^ 
made  by  settlement  under  a  contract,  or  other  formal  disposition  of 
land,  or  even  of  money  or  stock,  or  portions  charged  on  land,  and  no 
maintenance  is  expressly  given.      In  such  case  no  interest  whatever 
irises  to  the  donee  till  the  contingency  arise,  and  he  can  have  no 
equi^  for  maintenance,  whether  he  be  a  child  of  the  party  making 
the  settlement  or  disposition  or  no  (n). 

This  has  already  appeared  from  those  cases  in  which  we  have 
found  the  general  rule  to  be,  that  maintenance  shall  not  be  given 
before  the  vesting,  or  accruing  of  the  infant's  interest  in  the  property. 
In  such  case   the   presumption  must  always  be,  that  it  was  not 

(0  14  Vee.  20.  &  M.  555. 

(»)  1  Biad.     253 ;   and  Me   Mole  v.  (n)  Per  Curiam,  1  P.  Wins.  457. 

Kale,  Dick.  310.     Milb  *.  RobarU,  1  R. 
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intended  to  provide  maintenance ;  and  the  intention  has  been  held  to 
govern  both  the  raising  and  payment  of  portions,  and  the  allowance 
of  maintenance  in  respect  of  them,  even  in  the  case  of  children, 
where  their  interests  have  been  vested,  but  the  raising  or  payment 
of  the  money  deferred ;  much  more,  therefore,  in  the  case  of  con- 
tingent interests. 

There  can  be  little  doubt,  however,  that  in  any  such  case,  if  the 
parties  entitled  to  the  fund  or  estate,  in  remainder,  or  on  failure  oi 
the  contingency,  consent  to  the  application,  the  Court  will  not 
refuse  it. 

X.  It  may  be  lastly  observed,  that  in  all  cases  where  no  maintenance 
is  given  by  the  deed  or  will,  although  the  Court  would  have  allowed 
it  to  the  infant  in  respect  ofhis  contingent  interest,  or  interest  vestedj 
but  postponed  as  to  payment  or  possession,  yet  if  he  die  before  th< 
time  of  payment,  or  the  happening  of  the  contingency,  the  maintenana 
unapplied  up  to  that  time  will  not,  unless  the  case  be  one  of  tho8< 
in  which  maintenance  for  past  time  will  be  allowed  (o),  belong  U 
his  representative,  but  to  the  parties  entitled  to  claim  the  interest  ii 
default  of  his  estate  taking  effect,  as  undisposed  of ;  for  no  interes 
could  be  due  till  the  time  of  payment  arrived,  which  it  never  did  (oo] 
But  if  a  residue  be  given  by  will  so  as  to  be  vested  immediately,  bu 
not  payable  till  twenty-one,  or  some  other  contingency,  with  i 
bequest  over,  divesting  the  legacy  upon  the  legatee's  dying  unde 
that  age,  or  upon  the  happening  of  the  contingency,  then  the  legatee' 
representative  in  the  former  case,  and  the  legatee  himself  in  th 
latter,  shall  be  entitled  to  the  interest  that  became  due  during  tb 
legatee's  life,  or  th^  happening  of  the  contingency  (  p). 


(o)  See  p.  287, 328. 
(oo)  See  2  Rop.  Leg.  230,  and  cases 
there  cited. 
(  p)  NichoUs  V.  Osborne,  2  P.  Wiii8.419, 


Chaworth  v.  Hooper,  1 B.  C.  C.  61.  Hft« 
kins  9.  Combe,  1  B.  C.  C.  335.  Ske? 
Barnes,  2  Mer.  335. 
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Sow  MamUnanee  wiU  be  allotted  by  the  Court,  iff  hen  provided  by 

the  Inetmment  of  Donation. 

SECTION  L 

How  Maintenance  mU  be  allotted  where  there  is  an  Expreu  Gift  of 

or  Direction  for  Interest  or  Maintenance*  Pt.i.— .Bi.in, 

Cn.  ni^.  I. 

We  have  secondly  to  consider  those  cases  in  which  maintenance  Maintenance 
is  given  expressly  by  the  instrument  of  donation.  there"  xT^' 

Of  course,  where  the  infant  is  entitled  to  have  maintenance  inde-  Pfewiy  pro. 
pendently  of  such  direction,  as  where  his  estate  is  present  and  bstnimcnt  of 
Tested,  such  a  gift  of  maintenance  is  inoperative,  as  merely  giving  what  <>o~*»°- 
the  law  would  give  without  (a).    The  following  observations  then 
apply  exclusively  to  those  cases  in  which,  if  maintenance  had  not 
been  directed,  it  could  not  have  been  obtained  without  the  aid  of 
the  Court 

I.  It  is  settled  that  a  gift  of  interest  on  a  legacy  or  portion  to  the  A  gift  of  inte- 
cbild,  is  a  gift  of  maintenance,  and  is  the  same  thing  as  expressly  ^aintenanc^ 
giving  it^  this  was  expressly  Ifiid  down  by  Lord  Hardwicke,  in 
Bogeot  V.  Cotton  (b).  In  Green  v.  Pigot  (c),  a  legacy  was  given  to 
t  stranger,  to  be  paid  at  twenty-one,  or  marriage,  vnth  interest,  but 
if  she  died  before,  to  sink  into  the  residue,  a  reference  was  ordered 
for  maintenance  for  time  past  and  to  come.  A  bequest  to  the  first 
wn  of  A.  when  he  should  attain  twenty-one,  with  a  direction  that  he 
tbould  be  well  brought  up  and  educated,  has  been  held  to  entitle 
luiD  to  maintenance  in  the  meantime  (d). 

lo  these  cases  the  infants  are  entitled,  of  course  (e),  to  have  the  in  such  case 
nme  applied  accordingly  for  their  benefit,  whether  the  gift  be  by  muitS^anowed 
Mf  will,  settlement,  or  otherwise,  and  on  this  principle  where  a  for  the  infant's 
poverwas  given  to  the  father  to  charge  reasonable  portions  and 
Qaintenance  for  his  children,  and  he  appointed  to  them  2000/.,  and 
interest  from  his  death,  it  was  held  a  sufficiently  certain  provision  to 
be  capable  of  definition  by  the  Court,  and  execution,  and  that  the 
thild  dying,  her  administratrix  was  entitled  to  a  reasonable  allowance, 

«>  An\9,  258.  {d)  Bullock  v.  Stones,  2  Ves.  521. 

'  & '  1  Atk.  555.  (0  Newman  v.   Bateson,  3  Sw.  689. 

<M  I  K.  c.  C.  105  j  ana  see  Gary  v,      Maberley  v.  Turton,  14  Ves.  499,  e(  alia 

^^iu^w,  *>  U.  C.  C.  58.  pautm. 
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the  amount  to  be  settled  by  the  Master,  although  it  was  also  deddet 
that  the  portion  never  actually  vested  (/).  In  BoneCs  csae  Qi\  b] 
settlement,  there  was  a  term  in  trust  on  failure  of  issue  male,  to  raia 
portions  to  be  paid  at  twenty-one,  or  marriage,  with  a  competen 
yearly  maintenance  till  payment ;  the  father  died,  leaving  a  son  wh* 
died  young,  and  a  daughter  who  died  at  nineteen;  the  mothei 
having  administered  to  her,  was  declared  entitled  to  the  maintenana 
although  the  daughter  did  not  need  it,  having  2000/.  by  will  froi 
her  grandfather.  ,  In  Beevor  v.  Partridge  (A),  there  was  gift  of 
fund  to  trustees,  upon  trust  to  apply  and  dispose  of  the  interest  fc 
the  maintenance  of  the  testator's  children,  as  the  trustees  shoul 
think  most  proper;  they  applied  only  part;  the  bequest  was  holden 
gift  of  the  maintenance  to  the  children,  and  that  the  unapplied  portio 
belonged  to  the  representative  of  the  survivor,  all  the  children  havin 
died  intestate  after  full  age,  although  there  was  a  gift  over  on  tl 
death  of  all  without  children. 

IL  It  has  been  observed  in  the  last  chapter  that  no  maintenance 
in  general  payable  on  legacies  or  portions,  although  vested,  but  tl 
raising  or  payment  of  which  are  postponed,  or  which  are  contingei 
until  the  time  when  the  fund  is  to  be  so  raised  and  paid,  or  the  co 
tingency  determines.  But  if  the  portions  be  vested,  yet  not  payabl 
and  even  if  they  be  contingent,  and  it  be  expressly  declared,  or  it  I 
fairly  inferrible,  that  until  the  period  of  raising,  or  payment,  or  vestin 
maintenance  shall  be  payable,  or  it  be  given  to  infants  out  of  tl 
property  of  third  parties,  it  will  be  allowed  by  the  Court  according! 
not,  however,  as  the  interest  of  the  portion,  or  in  respect  therei 
but  by  force  of  the  express  provisions  of  the  instrument  of  donatio 
and  from  the  time  therein  mentioned,  and  not  before. 

Thus  in  Greaves  v.  Mathis(m{i),  in  default  of  issue  male,  a  term  n 
vested,  by  settlement,  in  trustees,  upon  trust  in  case  it  should  happ 
that  the  father  deceased  without  issue  male  by  his  wife,  to  raise  portio 
for  daughters,  to  be  paid  at  twenty-one  or  marriage,  together  wi 
maintenance  until  such  marriage  or  age ;  the  wife  died,  the  only  si 
viving  daughter  married,  and  then  the  father  died,  the  portion  was  b( 
vested  at  the  mother's  death,  and  from  that  time  she  was  decreed  to 
entitled  to  maintenance.  In  Boy  cot  v.  Cotton  (A),  the  father,  undei 
power  in  a  settlement,  charged  portions  for  his  younger  children, 
be  paid  at  twenty-one  or  marriage  to  daughters,  to  sons  at  twenty-o 
with  interest  at  five  per  cent  until  the  payment  from  his  death ;  o 
of  the  daughters  died  after  the  father  before  her  portion  was  payabl 
maintenance  was  allowed  till  her  death  from  the  death  of  the  fathi 
to  her  representative :  and  to  a  son  from  the  same  time  who  had  be 


(/)  Edgewonh  v.  Edge  worth,  1  Beatt. 
328. 
(e)  2  Cas.  Ch.  165. 
(h)  L.  J.  R.  X.  89. 


(0  SirT.  Jones.  202;  and  eee  Bo« 
ca$^e,  2  Cay.  Ch.  167,  «upra,  S.  P.  i 
also  Raven  hill  v.  Dansey,  1  P.  Wms.  1 

{k)  1  Atk.  552. 
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maintained  by  his  brother,  to  the  brother.     In  Hall  v.  Carter  (/),  PtJ—BiJII. 
was  an  immediate  bequest,  by  will,  of  a  term  of  one  hundred  years,  ^"'  ^^^'  ^'  ^* 
to  raise  portions,  payable  at  eighteen  or  marriage,  for  grandchildren, 
with  power  to  their  father  to  jointure  the  whole  premises  charged, 
which  he  executed :  and  with  a  direction  to  the  trustees  to  pay  cer- 
tain sums  for  maintenance  till  the  respective  portions  were  due  and 
payable ;  the  maintenance  was  held  a  present  charge  on  the  estate 
from  the  death  of  the  father,  and  notwithstanding  the  jointure.     In 
Stanley  v.  Stanley  (g),  the  wife's  estate  was  settled  on  the  husband 
and  wife  for  their  lives,  then  to  trustees  for  ninety-nine  years,  in  trust 
if  the  husband  should  have  one  or  more  younger  sons  living  at  his 
decease  who  should  attain  twenty-one,  to  raise  fortunes  payable  at 
twenty-one  or  marriage,  and  to  raise  a  sum  for  the  maintenance  of 
such  children  from  and  after  the  decease  of  the  husband,  until  the 
fOTtions  were  payable,  the  first  payment  to  be  made  at  the  first 
quarterly  feast  day  that  would  happen  after  the  husband's  death ; 
the  wife  was  still  alive,  but  on  a  son  attaining  twenty-one,  the 
portion  was  ordered  to  be  raised,  with  maintenance  from  the  death 
^  He  father.     In  Lyddon  v.  Lyddon  (A),  there  was  a  trust  term  by 
marriage  settlement  immediately  expectant  on  the  father's  death,  by 
sale,  mortgage,  rents,  or  profits,  (subject  to  a  jointure  annuity  to  the 
notber,  who  was  alive,)  to  raise  portions  for  children  at  their  age  of 
twenty-one,  if  after  the  death  of  both  parents ;  and  by  such  ways  and 
means  as  the  trustees  should  think  fit,  to  raise  interest  for  mainte- 
nance until  the  portions  should  respectively  become  payable,  with  a 
proviso  that  the  term  should  attend  the  inheritance,  if  the  remainder- 
man paid  the  portion  and  interest,  or  there  should  be  no  child  who 
sboald  be  entitled.   On  the  bill  of  the  younger  son  who  had  attained 
twenty-one,  the  fortune  was  directed  to  be  raised,  and  the  interest 
Md  to  be  due  firom  the  father's  death. 

If,  however,  the  time  of  vesting  be  expressly  n^med  and  postponed.  In  cai^e  of  in. 
Md  yet  maintenance  is  directed  until  the  legacies  or  portions  be  buT^^pooed 
Payable,  it  will  be  given  notwithstanding  the  postponement.    In  ^  to  payment, 
Powlett  V.  Bastard  (f),  a  term  was  limited  to  trustees  by  a  settlement  ifdi^tod!^' 
for  the  purpose  of  raising  a  sum  of  money  for  the  maintenance  and  '^"nlj'Ji"*"^ 
education  of  the  younger  children  of  A.  as  A.  should  appoint,  and  ih 
<le£inlt  equally ;  the  same  to  be  paid  to  or  for  them,  until  their 
^pective  portions  provided  for  them  out  of  other  property  should 
be  payable  or  paid.    A.,  by  will,  appointed  a  portion  for  the  com- 
plainant, to  be  vested  at  twenty-one  or  marriage :  and  directed  that  a 
certain  part  of  the  interest  and  dividends  should  be  applied  towards 
l^r  maintenance  and  education,  but  made  no  appointment,  and  gave 
30  directions  relative  to  the  money  to  be  raised  under  the  terms ; 

(/)  2Atk.354.  (t)  6  Mad.  167;  and  see  Berkeley  o, 

<jr)  VVeit,  146.  SwinbofDe,  6  Sim.  613. 

(^>  U  Vefc  558. 

U 
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Pt.I.— Bi.ni.  it  was  heldy  on  the  bill  of  the  infant,  heard 
Ch.  Ill,  s.  1.  gjjg  ^^  entitled  to  have  her  share  of  the 

term,  raised  for  her  benefit,  until  the  period  m 

payable,  notwithstanding  the  provision  by  th 

for  postponing  the  vesting  of  legacies  and  p 

period,  and  yet  directing  a  maintenance 

interim,  form  so  usual  and  well  known  a  ] 

riage  settlements  and  wills,  that  it  is  unnec< 

of  its  efficacy. 

How  allotted.       A,  Where  however  the  maintenance,  althov 

instrumeot  of   &bove  mentioned,  is  expressly  provided  not 

doDaiion  limito  certain  period,  as  during  the  life  of  the  fa 

the  time  or  . . /.v  *  i    «    «  a        i.    ^ 

mode  of  the     paid  (A);  and  as  we  shall  hereafter  find,  \ 

allowance.       directs  the  maintenance  to  be  paid  firom  a  cei 

dependant  on  a  particular  contingency,  the 

alter  the  time  to  give  maintenance,  or  to  g 

even  in  the  case  of  a  child  (/)• 

Where  the  g.  gut  it  is  no  objection  to  the  raising 

infants  have  . 

another  pro-     tenance  in   the  cases  before  considered,  th; 

liiVom  ™^®  ^^^  *®  *"^*°^  ^7  ^*«**  persons,  Tl 
independent  case  of  Powlett  V.  Btutord,  matters  subsequ 
■®"'*^*^  to  vary  or  afiect  the  construction  of  the  instr 

nothing  extraordinary  in  a  father  wishing  to  § 
to  his  younger  children  where  there  is  a  larg< 
such  children  being  seldom  large,  though  the 
sive  education  as  the  eldest  son  (fi).     So  in 
nistratrix  of  the  infant  dying  under  age  was  a 
given  by  the  settlement,  although  she  did  not 
provision  by  will  from  her  grandfather.     Ii 
the  daughters  had  another  provision  by  the  i 
by  descent  from  him,  but  the  Lord  Chanc( 
material,  and  the  maintenance  and  the  arre 
raised  out  of  the  term. 
Where  main.       HI*  Where  the  maintenance  is  expressly 
reo^oiitof    ^^V^^V^^y  which  the  donor  or  settlor  has 
property  giten  there  it  will  be  allowed  accordingly  pursuant 
will  be  aliowed.  "^h^^  maintenance  was  directed  to  be  raised  i 
the  cases  of  Greaves  v.  MathisoUf  Boycot  v. 
Lyddon  v.  Lyddon,  and  the  other  cases  h 
Hamley  v.  OUbert^  (nn)  where  the  fund  was 
be  applied  by  her  at  her  discretion,  to  the  mai 
of  the  children,  a  sufficient  part  was  approp 
answer  that  end. 

'  {k)  Reretbjr  o.  Newland,  2  P.  Wms.  98.  (m)  Boq 

(0  See  particularly  Clinton  v.  Seymour,  Baveahill  % 

4  Yes.  440.     Hume  v,  RandaU,  2  8.  &  S.  (n)  Per  ( 

174.  {nn)  Jac 
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SECTION  II. 

Hm  Maintenance  mU  be  aUotted  by  the  Court,  where  the  Amount 
is  epecified  by  the  Instrument  of  Donation, 

ChIiils.'iil 
I.  In  cases  where  the  amount  or  time  is  specified,  of  course  that  in  Howmabte- 
gcneral  is  the  limit  of  the  sum  to  be  applied,  and  more  wUl  not  be  ?"^^|,°hefe 
aOowed,  though  what  is  given  is  less  than  the  usual  rate.    But  this,  the  amount  or 
of  coarse,  is  only  to  be  understood  of  those  cases  in  which  the  aid  by  theTastm- 
(f  the  Court  must  be  invoked  to  obtain  maintenance  at  all:  for >?®°^ of <><>°^* 
where  the  infant  is  absolutely  entitled  to  a  present  interest  in  the  q^^j^i  ^^^ 
property,  he  is  entitled,  as  we  have  seen,  to  present  maintenance  that  no  more 
out  of  that  property  irrespective  of  any  direction  to  that  effect  by  aiiow!^^^ 
tbe  donor.     In    Crickitt  v.  Dolby  {p),  the  Master  of  the   Rolls 
nid,  that  if  maintenance  less  than  the  interest  is  given  the  child 
shall  have  no  more.    In  Hearle  v.  Greenbank  (jp).  Lord  Hardwicke 
siid,  that  the  giving  an  express  maintenance  barred  the  presump- 
tion that  an  indefinite  maintenance  was  intended,  and  prevented 
tke  Court  from  exercising  any  authority  in  giving  more ;  and  in 
ElUi  V.  Ellis  {q)f  Lord  Redesdale  observes,  that  the  implication  as 
to  parent  and  child  is  ousted,  if  he  provide  any  maintenance  for  the 
cbOd,  however  small  the  maintenance,  and  however  large  the  legacy. 
h  Hearle  v.  Greenbank,  a  testatrix  bequeathed  to  her  daughter  100/. 
a-yesr  till  ten  years  old,  and  afterwards  a  further  sum  of  50/.  till  she 
attained  twenty-one ;  but  if  she  died  before  that  age  without  issue  living 
at  her  death,  over  to  her  two  cousins,  naming  them,  in  equal  shares. 
Lord  Hardwicke  decided  that  she  was  not  entitled  to  interest  on 
the  legacy  beyond  what  was  given,  saying,  he  admitted,  that  "  where 
&  legacy  waa  given  by  a  &ther  to  a  child,  though  the  legacy  is  not 
ptyable  but  at  a  certain  time,  the  Court  allows  interest ;  but  in  all 
those  cases  the  ground  is,  giving  interest  by  way  of  maintenance.** 
He  observed  upon  the  contingency  mentioned  in  the  will,  of  the 
daoghter  dying  before  twenty-one,  as  proving  the  testatrix  had  the 
idea  that  it  might  never  be  her  daughter's,  and  he  thought  that  to 
give  her  interest  would  be  contrary  to  her  intention.    So  in  Long  v. 
^My  (r),  which  was  a  case  of  a  settlement,  15,000/.  was  secured  to 
younger  children,  payable  at  twenty-one,  or  marriage  of  daughters, 
nth  maintenance  at  the  rate  of  2L  per  cent,  till  payment ;  there 
Mag  three  younger  children,  the  father,  by  his  will,  directed  that 

(«)  3  Vei.  17,  288 ;  and  lee  Bourne  o.  (p)  3  Atk.  697. 

TjBte,  1  P.  Wms.  786,  in  favour  of  giTing  (q)  1  Sch.  &  L.  1. 

^•^cneat;  but  ae«  Heath  o.  Perry,  3  Atk.  (r)  3  Ves.  286,  n. 

ios. 

u  2 
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Pt.L—Bk.iii.  the  portion  of  each  child  should  be  increased 
Ch.  m.  S.  n.  the  additional  sum  of  5,0002.  should  be  psdd,  al 
and  times  as  their  shares  under  the  settlement, 
on  their  application  for  four  per  cent,  refused,  s 
cent,  on  the  increased  capital,  but  no  more ; 
rule  of  the  Court  in  favour  of  the  children, 
believe  a  case  can  be  found  where  the  child  hs 
Court  has  conceived  that  rule  to  apply,  and  a  p 
cumstances,  such  as  is  equal  to  maintain  the  in 
the  inclination  of  his  mind  in  Mitchell  v.  Bi 
bill  of  the  children  was  dismissed  on  other  ; 
WeUfit  [t\  maintenance  was  expressly  given  t 
death  of  her  father,  whom  the  testator  said  he  \ 
vide  for  the  children:  but  after  that  the  inl 
mulated,  and  to  be  transferred  to  the  childre 
remainders  over  if  any  died  under  that  age 
mother  died  without  making  any  provision 
they  were  held  not  entitled  to  maintenance  bey 
It  seems  clear  then,  that  where  the  infant  hi 
interest,  no  trustee  or  guardian  would  be  safe  i 
the  specified  amount  without  the  direction  of  t 
II.  If  the  amount  specified  be  insufficient, 
reasonable  maintenance  in  cases  which  fall  wi 
we  have  considered  in  the  last  chapter,  whe 
given,  although  not  provided,  other  than  thoi 
by  the  Court  was  dependant  on  the  presumed 
It  is  clear,  that  in  the  cases  now  under  cc 
will  be  allowed  tenance  ultra  the  sum  provided  by  the  don 

ultra  the  sum  .- 

specified,  in  aU  dicament  as  if  no  maintenance  at  all  had  be 
Courtwouid  *  ™^*t  he  governed  by  the  same  rules :  with  tl 
allow  it,  if  DO    those  cases  (as  for  instance  that  of  children) 

maintenaoce     •-  i  i       j^  i 

directed  at  all,  been  granted  by  the  Court,  on  the  presui 
except  where    ^^j^  ^^  j^^^  intended  to  leave  the  object 

the  inteDtion  of  .  .         t  r        i 

the  donor  is      an  intermediate  provision,  the  argument  for  tl 

for  maWnTSbe  ^  ^^™  specified  is  given  by  him :  and  hence 
allowance.  justified  in  giving  more  (u),  unless  the  done 
whom  take  tlie  fund,  or  the  consent  of  the 
next  entitled  can  be  obtained.  But  the  allo^ 
the  Court,  although  the  interest  be  directed 
cases  where  the  amount  of  the  fortune  is  very 
the  principal  to  be  broken  in  upon  for  that  p 
V.  Pratchett  (j?),  the  testator  bequeathed  bis 
upon  trust,  to  pay  to  his  wife  for  her  life  so  i 


Of  the  cases 
where,  if  the 
amount  spe- 
cified be 
insufficient, 
the  Court  wiU 
increase  it. 

Maintenance 


(i)  n)id. 

(()  3  Sim.  533. 


(«)  2 
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settlement  money,  make  up  lOOi  a^year ;  and  upon  further  trust,  by  Pt.1 — Bz.lU. 
sale  or  mortgage,  to  raise  and  pay  to  his  wife  for  the  maintenance  -f^ — ^— ^ — ^ 
and  education  of  all  the  children  he  might  have  by  her  living  at  his 
death;  SQL  per  annum.     He  also  gave  a  legacy  of  1,0002.  to  all  his 
daughters  living  at  his  death,  when  and  as  they  should  respectively 
attain  twenty-one,  and  the  residue  among  three  sons  by  name,  and 
such  others  as  he  might  have  living  at  his  death  as  tenants  in  com- 
moD,  with  survivorship.     One  being  dead,  the  surviving  children 
filed  their  bill  for  an  increase  of  maintenance,  stating,  that  the  pro- 
duce of  the  real  and  personal  estate  greatly  exceeded  30/.  per  annum, 
that  they  lived  with  their  mother,  whose  income  was  very  insufficient, 
and  praying  maintenance  from  the  death  of  their  father,  which  being 
unopposed,  Sir  W*  Grant,  on  the  authorities,  allowed  them.     But  it 
may  be  questioned,  how  far  this  case  was  rightly  decided  as  to  the 
daughters,  since  they  were  entitled  only  to  a  contingent  interest,  with 
a  specified  maintenance,  in  which  case,  as  we  have  just  seen,  no 
more  can  be  given.     So  in  Stretch  v.  Watkins  (y),  the  bequest  was, 
'*To  my  daughter  120/.  per  annum,  that  is  to  say,  the  interest  of 
ifiOOL  of  my  3  per  cents.    It  is  my  wish  and  will  that  the  interest,  Notwithstand- 
as  it  becomes  due,  be  added  to.  the  principal  till  she  attains  the  age  of  J^Slatbn^U^'*' 
twenty-one  years,  except  20L  per  annum,  to  find  her  clothes,  &c."  directed. 
Then,  after  a  similar  bequest,  to  his  daughter  Mary,  he  added,  **  But 
(f  my  said  wife  should  die  before  my  said  daughters  attain  twenty-one, 
then  50/.  per  annum  may  be  taken  from  their  annuities  to  maintain 
and  bring  them  up,"  and  he  gave  over  the  residue.  On  a  bill  brought 
bj  the  mother  and  infants  against  the  executors  and  the  infant  resi- 
duary devisee  and  his  guardian,  inter  aUa  for  maintenance,  it  was 
given  on  petition  by  Sir  T.  Plumer,  Vice  Chancellor :  and  he  said, 
"  It  is  admitted  the  testator  has  expressly  directed  an  accumulation 
of  the  interest,  except  as  to  20/.,  arising  out  of  the  daughter*s 
legacies  until  twenty-one,  yet  the  Court,  where  the  child  Jias  a  vested 
interest  in  the  principal,  will  allow  what  is  necessary  for  his  mainte- 
Dwce."     In  Jte  England(z)f  where  the  fortune  of  the  infants  was  a 
legscyof  150/.  to  the  son,  and  100/.  to  each  of  the  daughters,  to  be 
paid  at  twenty-one,  and  the  residue  to  them  at  twenty-one  or  marriage 
vith  consent,  with  clauses  of  survivorship,  and  a  direction  to  apply 
the  interest   to  their  maintenance,  with  power  to  the  trustees  to 
advance  to  the  sons ;  and  the  share  of  the  residue  to  which  the  sons 
vere  entitled  was  300/.  and  the  daughters  200/.,  and  they  were 
orphans  and  had  no  other  property,  the  Court  allowed  a  small  part 
of  the  residue  to  be  sold  for  their  maintenance  and  advancement,  the 
interest  of  their  fortunes  not  being  sufficient.     A  dictum  to  this  effect 

(y)  I  Had.   253;  and  see  Fairman  v.  (s)  1  R.&  M.  575. 

GtMB,  10  Vea.  48. 
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Pt.I.— Bk.iii.  may  be  found  in  Harvey  v,  Harvey  (a),  and  in 
— ■ — '—^ — ~  where  legacies  of  100/.  a-piece  were  devised 
twenty-one  or  marriage.  *'  with  maintenance  i 
their  several  legacies  will  extend :"  SOL  out  o 
fortunes  was  allowed  for  placing  one  of  them  o 
Josselyn  v.  Josselyn{c\  the  infant  was  entitled 
the  residue  of  a  large  amount  of  the  testator 
wilL  It  was  given  over  if  he  died  under  twei 
lawful  issue  then  living,  and  was  directed  to 
of  twenty-four;  but  the  trustees  were  to  alloi 
that  time  60/.  per  annum  for  his  education, 
from  time  to  time,  much  larger  sums  were  al 
increase  was  ordered  ouit  of  the  rents  and  { 
alone,  which  was  devised  to  him  in  a  sii 
maintenance  clause. 


SECTION  III. 

How  Maintenance  is  Allotted  by  the  Court  w) 
of  the  Extension  of  the  benefit  of  the  Gift 
included. 

Maintenaoce        Where  maintenance  is  directed  generally 

where  dilwtid  ^^  amount  is  specified,  the  Court  varies  the 

generally,  but  certain  rulcs  and  circumstances,  as  we  shal 

•pecified."        length  ((Q;  and  where  maintenance  is  exp 

objects  of  the  bounty,  it  will,  in  favour  of 

allowance,  although,  from  the  language  i 

doubtful  whether  they  all  are  included,  anc 

to  the  principal. 

Where  ex-  Thus  in  Motchwicke  v.  Cock  (e),  the  dev; 

uTsome^^*^    real  and  personal  property  to  trustees,  for  th 

when  ev-         and  the  maintenance,  education,  and  bring! 

Couniootheni,  B^^h  manner,  parts,  and  proportions  as  the  ti 

not  in  words     eligible.  Until  the  decease  of  his  said  wife: 

included.  iT  •     i  i  ,  .      ' 

sell  a  particular  estate,  the  proceeds  to  be 
those  purposes ;  he  then  gave  the  trustees 
the  stock,  for  the  advancement  of  his 
daughters ;  and  in  case  of  his  wife  marryir 
tingency.  to  withhold  any  part  of  the  divid 

(a)  2  p.  Wms.  2^  (c)  9 

(b)  2  Vem.  137 ;  and  see  Ex  parte  f.  647,  N 
Green,  1  Jac.  &  W.  154.  Re  Swift,  1  R.  (d)  P( 
&  M.675.  (e)  3  ' 
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them  wholly  to  the  children ;  and  after  the  decease  of  the  wife,  the  PT.l.-~BK.in. 

f^       TTT    C   TIT 

trustees  were  to  convey  the  real  estate  to  the  son  in  fee,  and  pay  — — '—^ — ' 
each  and  every  of  his  daughters,  who  might  be  then  living,  1000/., 
Doless  they,  or  either  of  them,  should  have,  before  that  time,  any 
adrancement  or  portion  given  her,  or  them,  and  in  such  case  only  so 
much  as  would  make  the  portion  of  his  daughters  lOOOA  His  house- 
hold goods  were  to  be  divided  among  all  his  children;  the  residue  to 
his  son;  but  in  these  last-mentioned  bequests  he  did  not  invest  them 
with  the  property  till  twenty-one.     There  were  two  ehikhren  bom 
after  tie  date  of  the  wiUf  and  the  question  was*  whether  they  were 
to  be  entitled  to  the  provisions  for  maintenance  and  education  in  the 
will.    The  Master  of  the  Rolls,  after  remarking  that  the  testator  had 
evidently  forgotten  he  might  have  other  children,  and  that  it  was  im- 
possible to  admit  such  children  to  the  provisions  for  sons,  said,  "  one 
cannot  but  suspect,  and  if  it  was  not  in  the  case  of  parent  and  child, 
one  must  make  the  inference  that  he  intended  only  to  provide  for 
that  son  and  those  two  daughters ;  but  it  was  an  obligation  upon 
him  at  his  death  to  provide  for  all  his  children.     I  must  construe  it 
every  way,  if  possible,  to  apply  the  words  to  afterbom  children,  and 
I  wiU  not  deprive  them  of  the  provision  which,  nnder  the  general 
words,  they  may  be  supposed  to  have  ;**  and  he  declared  the  rents 
and  profits  of  the  real  estate,  and  interest  of  the  personal,  were 
applicable  to  the  maintenance,  education,  and  bringing  up  of  all  the 
children.     So  in  a  similar  case  (/),  the  testator,  out  of  4000  guineas, 
bequeathed  his  son  2000L,  the  remainder  between  his  two  girls ;  in 
ease  of  any  of  their  deaths,  the  proportion  occcasioned  by  such 
death  to  be  divided  equally  between  the  survivors :  the  interest  of 
the  whole  fund  was  to  be  applied  by  his  wife  for  the  benefit  and 
education  of  his  children,  ''until  the  girls  shall  be  married,  or  arrive 
at  the  age  of  twenty-one,  at  which  period  they  are  to  be  independent, 
as  far  as  that  sum  goes,"  with  a  power  of  advancement  to  his  son 
previoas  to  twenty-one,  at  which  lime  it  was  to  be  at  his  own 
disposal.     The  testator  afterwards  declared  he  meant  "  that  his  wife 
should  receive  the  interest  of  the  4000A,  for  her  own  use  entirely, 
till  Mrs.  M*s.  death,  and  then,  according  to  the  terms  specified  on 
the  other  side,  viz,,  for  the  advancement  and  education  of  my 
duldren,   trusting  entirely  to  her  honour  and  afiection  for  her 
children.'*     A  petition  being  presented  for  maintenance  from  the 
three  children,  and  another  from  an  after-born  daughter,  the  Master 
of  the  Rolls  made  the  order  as  to  all  on  the  authority  of  the 
preceding  case. 

It  18  apprehended,  however,  that  the  Court  will  not  give  main-  QtMry.wbether 
tenance  in  any  such  cases  as  the  two  last  cited,  but  for  childreuj  or  ezt^  miio^ 

(/)  Freemantle  o.  Taylor,  15  V«s.  3S4. 
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Pt.i.— BK.ni.for  those  to  whom  the  donor  has  placed  bimse 
Ch.  III.  8.  III.  ^  j  .^  ^^^g  questionable  how  far  the  Court  wou 

Sw«°i?oSien  where  the  principal  is  not  given  wholly  to  the  cl 
^^  h**^f  "5'  ^^^  ^  ^^  interest,  eventually  belong  to  other  p 
be  given  over,  of  this  opinion  the  case  of  Haven  v.  Waite  {g) 
A  wife,  living  apart  from  her  husband,  support 
by  a  separate  allowance  made  her  for  that  purpo 
aided  by  the  testator,  his  uncle,  who  made  her  i 
that  purpose.  The  uncle  at  his  death,  after  gi 
nephews,  bequeathed  1600/.  in  trust,  to  apply 
maintenance  and  support  of  the  wife,  and  the  ma 
and  bringing  up  of  all  her  children  until  the  yc 
twenty-one,  when  it  was  to  be  paid  to  the  wife 
if  the  husband  died  it  was  to  be  paid  to  her  sc 
his  widow ;  if  she  married  again  the  trustees 
children  until  the  youngest  attained  twenty-on 
cipal  was  to  sink  into  the  residue ;  and  he  gs 
expressly  directing  their  payment  to  commem 
after  his  death.  The  wife  filed  her  bill  for 
from  the  testator's  death :  but  the  Master  of  tl 
the  ground  that  the  legacy  was  to  the  adult 
children :  and  that  the  testator  never  intended  : 
his  death,  from  his  direction  regarding  the  an 
would  be  making  a  new  exception,  not  within 
ones.  So  in  Hoste  v.  Pratt  {h),  where  mainte 
the  children  till  sixteen,  but  by  the  terms  of 
the  eldest  had  attained  sixteen  took  no  sha 
seemed  admitted,  that  after  the  eldest  had  a 
tenance  could  not  be  given  to  those  so  exclud 


SECTION  IV. 

Of  the  allotting  of  Maintenance  where  pr^ 

Discretion  of  Trusted 

Maintenance        Where  maintenance  is  given  expressly  ac< 

when  provided  ^^  trustees  or  third  parties,  the  infants    ar 

according  to     maintenance  money  applied  for  their  benefi 

of  trustees.       general  will  be  the  measure  of  the  time  and 

nance  to  be  applied  (i).    But  if  the  partiet 

is  vested  refuse  to  exercise  it,  and  their  i 

wrong  principle  of  law,  or  be  otherwise 

(f)  1  Sw.  553.  (t>  Per 

(X)  3  Ves.  730.  Jsu:.  245. 
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exercise  the  discretion  in  an  improper  manner,  the  Court   will  Pt.I — Bk.iii. 

Cn  III    S  IV 

cootrol  their  conduct,  and  order  the  maintenance  to  be  afforded  — ■ — '—^ — 
according  to  the  rules  subsequently  considered  (A);  and  it  seems.  Discretion  of 
thit  the  jurisdiction  extends  to  control  the  discretion  in  trustees,  |^^f^!jj-°h 
although  there  be  an  express  direction  in  the  instrument  of  donation 
tbit  thej  should  not  be  accountable. 

It  ia  trae,  however,  that  unless  some  reason  be  furnished  to  the 
Court  why  it  should  interfere,  the  Court  will  refrain  from  doing  so, 
aod  will  by  no  means  do  so  as  a  matter  of  course  (/)•     However,  if 
there  be  no  trustees  to  exercise  a  discretion,  the  Court  will  always  take 
opoQ  themselves  to  exercise  it,  and  will  inquire  what  ought  to  have 
been  done.    Thus  in  BilUngsley  v.  Critchet  (m),  where  such  a  dis- 
cretion was  granted  to  the  trustees,  and  upon  application  they  thought 
the  allowance  unnecessary,  the  wife  having  a  provision  from  the  tes- 
tator, and  a  further  fortune  from  her  own  family,  but  she  had  married 
again:  there  a  reference  was  nevertheless  made  to  approve  of  a  main- 
tenance, Lord  Commissioner  Ashurst,  however,  saying,  that  he  should 
hafe  been  in  doubt  if  she  had  not  married  again.     And  this  latter 
point,  it  appears,  has  never  been  decided.    Where,  in  the  case  of  a 
bequest  for  the  benefit  of  the  niece's  children  (n),  their  father  became 
the  representative  of  the  surviving  trustee :  and  the  power  was,  that 
the  trustees,  with  the  approbation  of  the  father  and  mother,  or  sur- 
vivor, and  after  the  death  of  the  survivor  of  their  own  discretion, 
should  apply  the  dividends,  or  part  thereof,  for  maintenance ;  Lord 
Eldon  said,  that  **  if  the  father  and  mother,  for  good  and  substantial 
reaaons,  approved  the  application  of  the  dividends  towards  mainte- 
nance, and  the  trustees,  without  a  solid  reason,  had  refused  to  act 
upon  that:  the  Court  would,  if  an  application  had  been  made  in  rea- 
sonable time,  examine  whether  the  trustees  ought  to  act  upon  it. 
But  in  this  case  there  were  no  trustees  or  none  acting,  and  if  the 
interest  has  been  applied,  it  has  been  not  according  to  the  discretion 
of  those  persons  whom  the  testator  intended  and  authorized,  but  of 
the  father  and  mother  unchecked.     Then  the  fact,  that  there  were 
Qo  trustees,  or  that  they  never  acted,  which  was  in  fact  the  same, 
imposed  upon  the  Court  the  necessity  of  examining  strictly  what  the 
trustees  ought  to  have  done  ;**  and  he  directed  a  reference  to  inquire, 
whether  it  would  have  been  reasonable  and  proper  for  any  trustee 
acting  in  the  execution  of  the  will,  to  apply  any  part  of  the  interest 
towards  maintenance,  and  in  what  proportions :  the  Master  to  have 
regard  to  the  circumstances  and  ability  of  the  father,  and  the  fortunes 
of  his  children.     In  Stopford  v.  Lord  Canterbury  (o),  under  a  settle- 
luent,  an  infant,  on  the  death  of  her  father,  was  entitled  to  main- 

(k)  Pmt,  Ch.  VII.  3  Row.  287. 

(0  LWctey   v.    Hardioe,   Taml.    460.  (m)  1  B.  C.  C.  267. 


Ficftch  V.  Oavidion*  3  Mad.  396.    Wynch  In)  Maberley  v.  Tuiton,  14  Ves.  499. 

».  WTyidi,  Co«,  483.     Livesey  ».  Liveaey,  (o)  V.  C,  July  4, 1840. 
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Cu.III.  S.  IV  - 

— ' — '—^ — '  trustees ;  the  trustees  not  having  tfaeii 
deed,  paid  the  whole  dividends  to  the  | 
3002.  per  annum  for  maintenance  to  thi 
whom  she  resided,  and  refused  more^ 
Upon  the  marriage  of  the  infant,  the 
discovered,  and  a  bill  was  filed  against 
father,  to  obtain  a  larger  maintenance 
Chancellor  held,  that  as  the  trustees  mig 
which  they  did  not,  since  the  party  i 
.  have  called  upon  them  to  exercise  it. 
Court  would  have  exercised  it  for  them 
reference,  to  ascertidn  what  was  proper 
300/.  for  maintenance,  from  the  deal 
marriage.  In  Beevar  v.  Partridge  (  p)i 
upon  trust,  to  pay,  apply,  and  dispose  o 
produce  for  the  maintenance  of  the  testa 
should  think  most  proper,  and  he  after 
pal  in  like  manner.  The  Vice  Chani 
clearly  gave  the  trustees  a  discretionary 
butioD  of  the  income  of  the  fund  among 
that  if  the  trustees  had  refused  to  exercis 
plication,  the  Court  would  have  interpos 
HanUey  v.  Oilbert  (r),  there  was  a  direct 
of  a  residue  to  £•  G.  H.,  to  be  applied 
the  education  of  her  son,  and  she  was  no 
any  other  person  for  the  application  of  il 
to  the  whole,  paying  only  as  much  as 
8on*s  education.  The  Court  held,  that  s 
ject  to  the  appropriation,  and  setting  apa 
might  think  fit  to  appropriate,  to  the  pro 
the  son,  during  his  minority,  of  which  ed 
the  judge. 


SECTION  \ 

Of  the  Per  torn  to  whom  Maintenance  ex^ 

when  unappUec 

If  interest  cr         J.  From  the  cases  of  Beevor  v.  Part\ 
being  a  gift  to  noticed,  and  those  of  Sisson  v.  Shaw{i 

(p)  L.  J.  R.  X.  89.  Nov.  6, 1840.  (r)  J 

(q)  M.  R.,  May  10,  1841.    See  aUo        («)  9 

Smith  v.  Carter,  poit,  Ch.  VIL  S.  III.  (0  A 
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Cory  ?.  Jtiew  (A.  Green  v.  Pigot  (m).  and  Hawkins  v*  Combe  ln\  it  Pt.I«— BclU. 

appears  that  in  the  case  of  an  express  gift  of  interest  or  mainte"  — ■ — '—^ — - 

nance  to  or  for  the  benefit  of  the  child,  it  will  make  no  difference,  appH^%"wiU 

although  the  legacy  or  portion  itself  be  contingent,  or  its  time  of  belong  to  the 

payment  future,  or  if  in  a  certain  event  it  be  given  over  to  others,  i^  aHotted  for 

and  thit  if  the  interest  or  maintenance  be  not  applied  it  will  ^^^  P'*'  ^^ 

belong  to  the  infant  or  his  personal  representative  if  he  die  under 

age.    In  Sisson  v.  Shaw  the  testator  bequeathed  1000/.  and  the 

difidends  to  his  two  great  nieces  equally,  to  be  transferred  and  paid 

to  them  at  twenty-one ;  if  either  or  both  died  before  that  age,  to 

others,  with  survivorship  to  the  other  if  one  died  without  leaving 

any  child  at  her  death,  with  a  direction  to  the  trustees  to  apply 

the  dividends,  or  a  competent  part,  for  their  maintenance  during 

minority.    One  of  the  nieces  died  under  twenty-one,  both  having 

been  maintained  by  the  executors  from  the  time  of  the  testator's 

death.    On  a  bill  filed  by  the  survivor,  it  was  held  that  the  eze- 

cotors  were  entitled  to  be  reimbursed  what  they  had  expended,  but 

that  the  remainder  of  the  interest  went  with  the  principal  over  to 

the  sorvivor,  and  in  that  case  it  made  no  difference  whether  it  were 

the  bequest  of  a  money  legacy  or  of  a  residue.     In  Harris  v.  Finch^ 

the  testator  devised  a  real  estate  to  his  daughter  for  life,  and  after 

her  decease,  to  his  sons  as  tenants  in  common  in  fee ;  by  a  codicil 

he  directed  that  if  his  daughter  died,  leaving  any  child  or  children 

Ihing  at  her  death,  his  sons  should  pay  to  such  child  or  children,  a 

sam  of  HOOL  as  they  severally  attained  twenty-one,  and  should  also 

pay  interest  for  the  same  until  the  same  legacy  became  due  and 

payable,  towards  their  maintenance ;  the  daughter  died  leaving  an 

only  daughter  who  died  under  twenty-one,  and  Lord  Chief  Baron 

Alexander  decided  that  the  administrator  of  the  child  was  entitled 

to  the  interest  from  the  death  of  the  testator's  daughter  up  to  the 

death  of  her  child.     So  in  Edgeworth  v.  Edgeworth  (o),  the  infant 

being  declared  entitled,  under  the  appointment  of  the  father,  to  a 

reasonable  maintenance  while  it  lived,  her  administrator  was  decreed 

onder  the  head  of  general  relief  to  receive  such  reasonable  allowance, 

although  not  specifically  prayed  for  by  the  bill.    In  Warr  v.  Warr  {f\ 

portions  were  provided  by  marriage  settlement  for  younger  children, 

to  be  paid  at  such  time  as  the  trustees  should  think  proper  for  their 

naintenance  and  preferment ;  one  child  dying  at  seventeen,  before 

uiy  appointment,  although  the  portion  was  held  to  sink  into  the 

land,  yet  maintenance  and  a  sum  paid  in  placing  him  out  apprentice 

was  allowed  out  of  the  trust  estate.     In  Cary  v.  Askew  ( ;),  where  a 

testator  gave  to  his  daughter  15,0002.,  to  be  paid  at  twenty-one  or 

(/)  2  B.  C.  C.  66.  225. 

(«)  I  B.  C.  C.  105.  (o)  L.  J.  R.  X.  89. 

(«)  niid.  335 ;  aod  see  Net  ill  v.  Nef  ill,  (p)  Proc  Ch.  213. 

2  Vera.  431.     Barlow  v.  Grant,  1  Vera.  (9)  2  B.  C.  C.  58. 
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Pt.i.— Bk.iii.  marriage,  with  interest  in  the  meantime  for  the  san 

— — '—^ — '  before,  the  portion  was  not  to  be  raised,  with 

maintenance  out  of  the  interest:  it  was  held  thi 

well  as  the  principal,  was  vested  in  the  daugb 

maintenance  must  accumulate  for  her  benefit,  ai 

was  decided  in  Green  v.  Pigot{r),  where  the 

stranger.     In  Barton  v.  Cooke  (s),  a  legacy  was  ] 

and  education  of  an  infant,  and  a  further  sum  as 

for  him ;  having  attained  nineteen  without  the  le 

paid  for  his  use,  he  was  held  entitled  to  receive  t) 

It  seems  clear  that  the  gift  by  will  of  a  particu 

nance  will  not  exclude  the  infant  from  the  sur 

would  otherwise  belong  to  him  (t). 

Unless  given        1 1*  Where,  however,  the  interest  or  maintens 

u  a  bounty  to  father  or  other  person,  and  not  to  the  child ;  th 

the  lather  or  .  -n  i  11 

other  parties,    sentative  Will  not  80  be  entitled  to  the  surplus 
beUng^tTihem. '»»  Thurston  V.  Essington{u\  the  testator  dii 
should  receive  the  rents  and  profits  of  all  his  esU 
attained  twenty-one,  and  she  was  to  muntain 
should  think  convenient,  and  when  they  came  ( 
liable  to  account.     The  children  filed  a  bill  for  { 
dismissed  with  costs.  Lord  Macclesfield  declar 
money  was  given  to  the  mother  and  not  to  the 
v.  Neame  (j?),  the  interest  of  a  sum  of  money 
testator's  niece  for  the  maintenance  of  her  chil 
be  paid  to  them  at  twenty-one,  and  in  default  oj 
she  had  no  children,  but  was  nevertheless  held  < 
In  Andrews  v.  Partington  (9),  the  Lord  Chan 
will  had  given  the  dividends  to  the  father  for 
children  he  would  have  been  entitled  to  them 
spent  half  in  the  childrens*  maintenance.     In  L 
the  testator  gave  a  father  7000/.  the  better  to  ] 
children,  and  in  certain  contingencies,  after  his 
he  was  held  entitled  to  the  interest,  but  wa 
capital.    And  the  same  doctrine  was    reco 
Watts  (a),  and  Berkeley  v.  Swinburne  (b). 
Not  for  period       It  seems  clear  that  express  maintenance 
aeaih!°^*°**     cannot  be  claimed  by  his  representative  for  tl 
after  his  death  (c). 

(r)  1  B.  C.  C.  105 ;  and  see  Boycot  v. 
Cotton.  1  Atk.  657. 
;«)  5  Ves.  461. 

0  Stafford  v.  BQckley,2  Ves.  170, 182. 
>)  Jac.  361,  n. 
i,x)  1  Sw.  36. 
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CHAPTER  IV. 

Of  the  aUofvance  of  Maintenance  where  Infants  have  another 

Provision  by  Law. 


SECTION  I. 

Of  the  General  Rule  that  Maintenance  wiU  not  be  given  during 

Minority ^  where  Infants  have  another  provision  by  Law.  p^  j  ^-^^  m 

Ch.'iv.S.!.' 
But  there  is  an  important  limitation^  which  the  Court  places  on  General  rule, 
its  custom  of  giving  maintenance  to  infants,  which  extends  to  all  the  JJi^^^JI^** 
cases  we  have  been  before  considering :  and  it  is  this,  that  the  Court  allowed  by  tbe 
riS  not  aUow  maintenance  to  or  on  behalf  of  infants  out  of  their  mfents'have 
P^perty,  whether  expresshj  given  by  the  will  or  deed  or  not,  and  another  pro- 
vhether  they  be  children  or  strangers,  unless  it  be  for  their  benefit  (a).  Mjinjg^- 
And  it  will  not  be  considered  to  be  for  their  benefit  if  they  have  any  never  allowed 
other  sufficient  provision  for  their  maintenance,  or  have  a  right  which  onnftntB    * 
can  be  enforced  to  demand  it  from  other  sources  ;  but  the  Court  unless  it  be 
fnl]  suffer  the  money  which  would  be  so  applied  in  such  case  to 
accumulate  for  their  benefit,  or  for  the  benefit  of  those  who  may 
oitimately  be  entitled  to  the  principal.     Thus  in  Pett  v.  Fellows  {b),  It  will  not  be 
the  case  of  a  future  or  indefinite  legacy  to  a  child,  carrying  interest  Jf^tJ^'"?*'^ 
from  the   death,   is  limited   to   a  child  unprovided   for.      So  in  another  pro- 
Haugkton  v.  Harrison  (c).  Lord  Hardwicke  said,  that  in  the  case  of  ^^°">^y^^- 
4  Tested  legacy,  payable  at  twenty-one,  no  interest  could  have  been 
landed,  unless  in  the  case  of  a  child  who  had  no  other  provision. 
So  in  Heath  v.  Perry  {d),  he  stated,  that  let  a  testator  give  to  his 
child  a  legacy  how  he  will,  contingent  or  merely  fiiture,  the  giving 
of  maintenance  is  limited  to  the  case  of  the  child  having  no  other 
provision.     In  Fawkener  v.  Watts  {e),  the  granting  maintenance  out 
of  a  legacy  from  a  collateral  relation  to  the  father  or  mother,  is  stated 
to  be  dependant  on  their  low  and  mean  circumstances.     In  Pier^ 
point  V.  Lord  Cheney  (/),  maintenance  was  refiised  out  of  a  reversion, 

(•)  See  1  p.  Wins.  493.    Wellcsley  v.  (d)  3  Atk.  102. 

B««fort,  2  Row.  282 ;  BU  N*  S.  133.  («)  1  Atk.  408. 

(6)  1  Sw.  561.  (/)  1  P-  Wms.  494. 
Cc)  2  Atk.  330. 
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Pt.i^Bi.iii.  though  expressly  authorized  by  an  act  of  Par 
Cif.  IV.  s.  U  jjj^^j^g  oflfered  to  maintain  both  the  infants. 

the  giving  the  interest  of  a  contingent  legacy  t 
to  the  case  of  the  infant  being  in  danger  of  p 
the  parent  totally  incapable  of  supporting  it 
sity.  In  Jackson  v.  Jackson  (A),  die  fiather,  h 
nance  was  refused  out  of  a  sum  settled  in  ti 
lutely.  In  Hearle  v.  Oreenbank  (t),  mainter 
testator  from  another  fund,  interest  on  the  le 
shape,  and  the  same  decision  was  made  in  h 
Long  V.  Long  (1),  the  Lord  Chancellor  state 
child,  payable  at  twenty-one  or  marriage,  th( 
to  supply  what  it  is  quite  fidr  to  call  a  mista! 
provide  maintenance) ;  but  that  he  did  no 
found  where  the  child  having  a  provision, 
that  rule  to  apply,  and  a  provision  on  the  c 
equal  to  maintain  it.  And  it  may  be  stated 
ciple  will  be  found  admitted  in  all  the  subse 
to  consider  (m).  To  it,  moreover,  may  be  n 
that  where  interest  or  maintenance  to  a  i 
unless  under  peculiar  circumstances,  (as  if  tl 
no  more  shall  be  allowed  (mm) :  as  in  Lon 
per  cent  being  given,  no  more  was  allowed 
where  60/.  per  annum  was  allowed ;  and 
where  the  Lord  Chancellor  said,  that  in  tl 
if  a  partial  maintenance  be  given,  the  cl 
In  Wynch  v.  Wynch  (;),  which  was  the  cs 
ftttuTo:  the  testator  bequeathed  to  each  of 
be  paid  at  twenty-K)ne  or  marriage,  and  not 
with  a  direction  to  the  parties  to  pay  and  \ 
personal  estate  towards  their  maintenance 
portion  should  become  payable,  as  hia  ext 
exceeding  the  interest  of  their  respective 
if  either  died  under  twenty-one,  her  po 
residue.  Lord  Alvanley  refiised  interest 
lowed  only  maintenance  in  the  words  of 
rule  as  to  giving  interest  on  a  legacy  to  a 
day,  only  applied  to  those  instances  whei 
nance  was  provided ;  but  if  there  were  ot 
as  the  case  of  a  stranger.  So  in  JtatcUns 

(g)  3  Atk.  60;  i€d  vide,  po$t,  S.  IL  C^tm 

(A)  1  Atk.  515.  Cn) 

(i)  3  Atk.  717.  <a) 

(fc)  1  Cox,  434.  (p) 

(0  3  V«.  285,  n.  (J) 

(m)  See  inter  alia,  Ez  parte  Swift,  Ex  irS 
parte  Chamberv,  1  M.  &  K.  577. 


WHERE  INFANTS   ENTITLED   TO   ANOTHER  PROVISION.  303 

was  a  direction  by  will  to  apply  so  much  interest  as  toot  necessary  Pt.L— Bk.iII. 

for  the  mainteoauce  of  grandchildren^  the  residue  to  accmnukUef  it  --^ — - — '--^ 

was  confined  to  so  much  as  was  actually  necessaryi  regard  being  had 

to  their  situation  at  the  death  of  their  mother ;  their  father  having, 

by  will,  left  them  a  considerable  property,  with  an  express  provision 

for  maintenance.     It  must  be  recollected,  that  these  rules  do  not  Exmtioos. 

apply  where  the  infant  is  entitled  to  express  maintenance  out  of  an  express  maln- 

estate,  or  fund  belonging  to  a  third  party  ^  or  a  postponed  or  contingent  tenance  out  of 

ktereit,  for  then  it  will  be  allowed  by  the  Court,  notwithstanding  fund  it  will  b« 

tie  infant  has  other  property  absohUehf  his  oum.     This  follows  from  *"j^^^  , 

the  cases  we  have  just  been  considering,  and  from  the  evident  fact, 

that  such  a  course  is  for  the  infant's  benefit,  since  it  spares  his  own 

property,  and   has  been  seen  at  length  in  Section  I.  of  the  last 

Chapter.    If,  however,  the  maintenance  out  of  a  collateral  fund  be 

not  expressly  given,  but  only  at  the  discretion  of  third  parties,  it 

seems  to  follow  from  the  above  cases,  and  those  of  Lieesey  v.  lAvesey 

afld  Hughes  v.  Hughes  {fr)^  that  in  such  a  case,  the  Court  will  not 

order  maintenance  to  be  raised  for  them  if  the  father  be  of  ability, 

or  the  infants  have  any  other  independent  provision. 


SECTION  II. 

Of  the  Allowance  of  Maintenance  considered  with  Regard  to  the 

Ability  of  the  Father. 

The  above  cited  cases  suflSciently  prove  the  general  proposition  Maintenance 
vith  which  we  set  out,  that  if  an  infant  has  maintenance  and  support  ^thre^rd  to 
from  other  sources,  or  can  enforce  that  it  shall   be  so  given,  the  ^^^  ^^^^y  ^^ 
Court  will  not  allow  that  maintenance  and  support  to  be  taken  from 
his  fortune  which  would  otherwise  accumulate  for  his  benefit,  or  that 
of  those  who  are  to  succeed  him.    There  is,  however,  a  particular 
IviAch  of  this  rule  which  merits  a  separate  examination,  and  it  is 
^i  that  the  Court  will  not  give  maintenance  for  infants  out  of  their 
property  if  their  father  or  parent  be  of  sufficient  ability  to  maintain 
Asm  without  it,  and  that  whether  maintenance  be- expressly  given  by 
^  instrument  of  gift  or  not. 

We  have  already  seen  that  (a)  the  father  and  grandfather,  mother  Statntoiy 
vA  grandmother,  are  by  the  43rd  of  Elizabeth,  liable  to  maintain  {i^hemain-** 
their  children  and  grandchildren  at  law,  meaning,   however,  only  tenance  of 
natural  relations,  the  husband  not  being  thereby  bound  to  maintain  his 
vife's  children,  nor  his  son's  wife.     The  4  &  5  Wm.  4,  c.  76,  however, 
enacted  that  the  husband  should  maintain  his  wife's  children,  whether 
intimate  or  illegitimate:  so  the  mother  her  illegitimate  children, 
except  in  some  specified  cases  where  the  father  was  required  to  do 

(rr)  3  Rum.  287;  I  B.  C.  C.  3S7.  («)  Ante,  p.  112. 
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Pt.i.— Bk.iil  so.  It  would  seem,  however,  that  Com 
— — '—^ — '  obligations  of  parties  to  maintain  infanU 
statutes  merely,  but  proceed  rather  o 
equity  (t),  for,  as  has  been  seen  (tt)  and 
recognise  this  obligation  as  extending  st 
father  daring  his  lifetime  (tf),  and  the  mo 
after  his  death,  during  her  lifetime,  i 
sisters;  for  if  the  Court  supposed  t 
referred  to  to  extend  further,  the  sam 
to  relax  their  rules  respecting  maintei 
children,  would  also  induce  them  to  do  i 
children  and  collaterals,  and  in  some  ci 
which  we  have  seen  they  uniformly  refu 
ever,  that  the  natural  obligation  to  maint 
to  the  &tber  during  his  life,  means  onl 
bind  his  property  after  his  death,  for,  as 
by  will  cut  off  bis  children  from  any  shs 
however,  it  is  held  existing  during  theii 
posthumous  children  (as),  and  is  the  gr( 
seen.  Courts  of  Equity  act  in  many  cai 
where  they  would  not,  where  the  parents 
they  have  holden  that  a  release  of  pre 
obtain  maintenance,  was  void  (y).  So 
rules  in  giving  or  refusing  to  allow  mi 
ability  of  other  parties  to  supply  it,  ext 
only,  and  not  to  any  other  person  w] 
true  that  if  the  child  have  been  maint 
parties  or  relations  in  loco  parentis,  in 
tenance  to  be  allowed,  regard  will  be  fa 
to  bring  up  the  child  as  befits  his  sU 
peculiar  circumstances  in  which  he  may 
The  father,  if  I-  FiTBt  then,  the  Court  holds  this  n 
l^uK^nC""^  and  educate  bis  infant  offspring,  binds  t 
obligation  to     be  of  ability  so  to  bring  them  up  acc< 

dTildren.anci  *"^  expectations,  the  general  nAe  is, 
in  such  case  no  allowed  him  out  of  their  fortuneSf  not 
Sbwed"''  directed  by  the  instrument  of  donation, 
for  that  purpose*  Thus  in  Darley  v. 
says,  that  where  legacies  are  given  to  a 
cannot  make  use  of  diem  in  the  maintei 
set  him  out  in  the  world,  or  put  him  o 
the  money  arising  out  of  the  legacy ;  a 

(()  See  Perry  v.  Whitehead,  6  Vea.  646.  ( 

(U)  Ante,  p.  115.  i 

(u)  5  Ves.  444.  < 
(x)  Wallis©.  nod4?on,2  Alk.  115. 
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be  allowed  it    In  Butler  v.  Butler  (6),  he  said  that  the  law  of  nature  p'*^vT7®g'^/?' 

obliges  only  fathers  to  maintain  their  children,  and  unless  the  child,  — ^ — --- — - 

from  the  mean  circumstances  of  the  parent,  is  in  danger  of  perishing 

from  want,  the  Court  will  not  direct  the  interest  which  shall  be  made 

of  a  contingent  legacy,  to  be  applied  for  that  purpose ;  the  father 

is  bound  to  maintain   them,  unless  totally  incapable,  or    under 

pardcuhur  circumstances,  as  having  a  large  family  of  children.     In 

Jacison  v.  Jackson  (e),  the  father  of  the  infant  plaintiff  appearii^  to 

be  sufficiently  competent,  maintenance  was  refused  out  of  a  sum 

settled  absolutely  in  trust  for  the  infant,  there  being  no  power  in  the 

deed  for  that  purpose.    In  Hughes  v.  Hughes  (d).  Lord  Thurlow  re- 

bsei  to  direct  a  reference  to  consider  of  a  proper  allowance,  where 

maiDtenance  was  directed  by  the  will  out  of  real  estates  until  the 

youngest  attained  twenty-one,  the  fund  to  be  divisible  at  that  time, 

holding  that  the  rents  were  an  accumulating  fund  for  the  children,  to 

be  paid  them  when  the  estates  became  divisible :  and  he  refused  to 

allow  thedecree  to  be  amended  on  motion,  saying  that  it  was  the  practice 

to  make  a  reference  to  the  Master  to  inquire  whether  the  parents 

tere  of  ability,  and  if  not,  then  to  report  what  would  be  a  proper 

nuuntenance :  and  that  this  practice  did  not  vary  where  a  maintenance 

vas  directly  given  by  the  will,  unless  it  were  given  expressly  to  the 

Either :  in  which  case  it  was  a  legacy  to  him  (/)•    So  in  Andrews  v. 

PariingUm  (g),  where  the  trustee  had  expended  4O0/.  for  maintenance 

before  the  reference  as  to  ability.  Lord  Thurlow  would  not  allow  the 

charge,  but  ordered  the  reference  to  be  only  as  to  the  ability  of  the 

parent  to  maintain  and  educate  the  children  suitably  to  their  fortunes, 

and  as  to  what  would  be  necessary  for  their  future  maintenance,  saying 

tbatthe  direction  to  the  trustees  to  apply  the  produce  of  a  fund  in  the 

maintenance  of  infants,  is  always  construed  in  the  Court  to  mean  that  it 

shall  be  made,  if  there  be  no  maintenance  due  to  them  in  law,  but  not 

otherwise,  and  that  while  the  father  is  living,  maintenance  in  law  is 

doe  from  him*     In  Pulsfordy,  Hunter  (A),  there  was  a  specific  legacy 

to  mfants,  and  an  express  trust  of  a  term  of  ninety-nine  years,  to  apply 

so  much  of  the  rents  and  profits  as  the  trustee  should  think  necessary, 

for  the   maintenance  and  education  of  the  testator's  daughter's 

children,  begotten  and  to  be  begotten,  to  whom  he  also  gave  several 

other  contingent  and  absolute  bequests  of  money  and  land,  it  being, 

he  said,  his  intention  that  his  grandchildren  should  be  educated  out 

of  the  whole  rents  and  profits.    The  fathers  admitted  that  they  were 

capable  of  maintaining  them,  but  it  was  argued  that  this  was  not 

the  usual  case  in  which  maintenance,  although  expressly  given,  was 

(3)  Ibid.  60.  231 . 

(c)  1  Atk.  515.  (f)  3  B.  C.  C.  60;  2  Co%,  223  -,  and 

(d)  I  B.  C.  C.  386.  see  £x  parte  Bond^  2  Myl.  &  K.  440. 
(J  )  And  we  HilU.  Chapman,  2  B.C.C.  (h)  3  &  C.  C.  415. 
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not  allowed,  the  parents  being  capable  c 
case  was,  where  the  child,  in  case  no  mi 
itself  entitled  to  the  benefit  of  the  accum 
refused  it,  reserving  to  them,  however,  li 
nance  if  it  should  become  necessary.  So 
Lord  Eldon  says,  **  the  Court  consid( 
imposes  thus  much  on  him,  that  if  he 
maintain  his  children  (be  their  fortunes  wl 
for  them  according  to  their  ejLpectation 
for  them  out  of  your  own  means,  and  not 
of  the  children."  And  in  the  same  C2 
Lords  (£),  Lord  Redesdale  observed,  thai 
apply  the  property  of  the  children  for 
having  a  father,  and  be  being  bound  to 
have  been  allowed  to  the  trustees  to  ex 
nance  without  the  intervention  of  the  Co 

n.  But  though  this  be  unquestional 
Court,  yet  its  strictness  has  of  late  yei 
exceptions  to  its  enforcement,  are,  in  ma 
exceptions  may  be  conveniently  arrange* 

A.  First,  then,  where  the  parent  surr< 
Court  of  the  control  and  education  of 
maintenance  will  be  ordered  without  re 
preperty  will  not  be  called  in  aid.  In  tl 
V.  Beaufort,  Lord  Eldon  said,  that  he  i 
which  the  Court,  where  it  took  away  f 
custody  of  his  children,  has  called  in  a 
property  of  the  father ;  and  in  the  Hou 
Eldon's  decree  was  confirmed.  Lord  B 
ground  is  the  Court  required  to  maintai 
own  property,  and  not  at  the  expense  of  \ 
father  is  an  improper  person  to  have  the 
as  it  is  proposed  that  their  maintenance 
out  of  his  control.  It  is,  therefore,  tha 
them  more  than  will  supply  them  with  t 
the  Court  is  to  take  upon  itself  out  o 
children  have,  instead  of  accumulating  i 
part  to  their  maintenance  and  education 
where  legacies  had  been  given  to  infant 
their  father,  on  condition  of  their  educa 
executors,  on  application  to  the  Court 
was  previously  ordered  for  an  inquiry  w! 
to  give  up  the  education  to  the  execi 

(t)  2  Russ.  28. 
(He)  2  BI.  N.  S.  132. 
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Master  was  to  inquire  and  slate  what  would  be  proper  to  be  allowed  Pt.i.-*Bk.iii. 
.fcf  their  maintenance.  In  Whitfield  v.  Halei  (n),  a  reference  was  -^ — '-^ — ' 
mide  for  a  guardian,  and  maintenance  for  infants,  superseding  the 
ikther,  on  the  ground  of  ill  treatment  by  him,  but  without  any  refer- 
ence as  to  his  ability ;  and  the  same  course  was  followed  in  Shelley  ▼. 
Watbrooke  (o),  where  Lord  Eldon  said  that  he  should  deeply  regret 
that  any  act  of  his  should  materially  affect  the  interests  of  the 
childieo,  but  to  such  interests  he  would  not  sacrifice  what  he  deemed 
to  be  of  greater  value  and  importance :  which  sentiment  he  reiterated 
in  the  case  of  Weiieeley  v.  Beaufwrt{p).  A  similar  course  was  followed 
in  Cowiouv.  Vincent {q\  where  the  infant  was  illegitimate;  and 
in  Stephens  Y.  James{r) ;  so  also  it  would  seem  in  Lyons  v.  Blenkin{s), 
a  like  reference  was  made,  where  the  Court  decided  that  the  aunts 
were  entitled  to  the  care  and  custody  of  the  infimt  before  the 
Uber. 

B.  Secondly  f  if  the  father  desert  and  abandon  his  children,  or  give  So  where  he 
them  up  to  the  care  of  others  who  wish  to  keep  possession  of  them,  {SJ^m^^*^*^. 
or  refuse  or  neglect  to  bring  them  up  in  a  manner  befitting  their  lects  to  support 
situations,  maintenance  will  be  allowed  without  regard  to  the  father's  mli^teaiince^ 
ability,  the  Court  not  being  able  to  enforce  against  him  more  than  a  PP|^^^®°  ^ 
bare  maintenance,  unless  perhaps  by  way  of  punishment,  when  he  is 
in  contempt.  Thus  in  SheUy  v.  fFeetbrookst  a  principal  part  of  the 
case  by  which  the  Court  was  induced  to  grant  maintenance,  without 
inquiring  as  to  the  ability  of  the  father,  was,  that  the  fiither  had 
abandoned  the  children,  and  that  the  mother  had  brought  them  to 
the  house  of  her  father,  where  they  had  been  since  maintained.  So 
m  Fagnani  v.  Sebeyn  (^),  maintenance  was  granted  in  the  same  way, 
on  the  ground  that  the  parents,  of  whom  the  father  was  since  dead, 
had,  several  years  ago,  delivered  the  infants  to  the  defendant's  care, 
and  had  never  since  contributed  anything  to  her  support  So  in 
Stephens  v.  James  (ti),  the  father  keeping  possession  of  his  child, 
and  being  in  America,  refused  to  support  or  educate  him,  and 
insisted  upon  having  money  out  of  his  fortane  for  that  purpose,  but 
when  transmitted  to  him,  he  appropriated  it  to  his  own  use:  ultimately, 
-an  allowance  was  paid  by  the  Court  to  the  guardian  appointed  by  the 
Court  for  his  education.  In  cases  such  as  Lyons  v.  Blenkin  (a;), 
where  the  fiather  had  for  years  voluntarily  surrendered  the  care  and 
custody  of  his  children  to  others,  in  acquiescence  in  the  provisions  of 
a  will  under  which  they  derived  benefits,  it  would  seem  that  mainte- 
nance will  be  granted  without  regard  to  his  ability,  if  the  Court 
confirm  the  arrangement  he  has  there  entered  into,  although  he 

(»)  12  Ves.  492.  (i)  Jac.  255. 

(o)  Jac.  206.  (0  Ibid.  268. 

(  p)  2  Rust.  26.  (tt)  Supra. 

(9)  Jac.  268.  (r)  Jac.  255. 
(r;  1  M.  &  K.  627. 
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Pt.  I— Br.  III.  afterward  attempt  to  repudiate  it.  In  WeUetl 
^"'  '^'  ^'  ^^'  the  infants  were  highly  bom  and  of  large  prof 
Lord  Redesdale  gave  it  as  a  reason  for  allovi 
out  of  their  own  property,  notwithstanding  th( 
of  the  fether,  that  probably  he  would  only  givi 
nance.  In  the  two  cases  of  Ex  parte  Englan 
part  of  the  principal  of  the  fortunes  of  the  infa 
Court  towards  their  maintenance  and  advancei 
deserted  them :  it  appeared,  however,  in  both 
also  insolvent:  but  no  inquiry  to  ascertain  tl 
been  ordered* 
Maintenance        C.  Thirdly ,  maintenance  will  also  be  givei 

JhL*fathe7u"'  «  c^*<^^  «*«%»  to  bring  up  his  children:  I 
not  of  taffident  doing  it  in  a  manner  corresponding  with  the 
'^'  in  life :  or,  secondly,  if  he  did  so  educate  t: 

it  would    be    a  hardship  upon  him,  or 
children  (a). 
As  where  he         !•    If  he  cannot  bring  up  his  children  ' 
Sr^ip  M?     ^^^^  ^^^*  fortune,  and  expectations,  an  alU 
cording  to  their  out  of  the  fortunes  to  enable  him  to  do  so 
pectatioofl!'*    without  interest,  and  with  a  trust  for  accum 
tion  to  the  Court  for  maintenance,  it  is,  as 
of  the  reference  to  the  Master,  that  he  do  i 
the  infant's  fortune.     In  Buckworth  v.  J 
Chancellor  laid  down  the  rule  thus :  **  wh 
the  ability  ofthe&ther  to  maintain  the  chil< 
on  the  father's  absolute  insolvency  only, 
when  the  father  is  in  such  circumstances 
the  child  such  an  education  as  is  suitable  t 
So  the  test  of  ability  of  the  father  was  re§ 
Lord  Redesdale  (c),  to  be  whether  he  wei 
them  **  according  to  their  expectations.'* 
application  for  maintenance  in  such  cases  w 
from  any  express  direction  for  allowing  it 
earljiias  1776,  in  Cavendish  v.  Mercer  (/). 
tion  of  the  father  for  maintenance  was,  that 
the  will  were  very  large  viz.,  10,0002.  atn 
the  wife  should  appoint;  to  one  of  the  granc 
to  be  paid  at  twenty-one ;  to  three  of  th 
to  one  other  SOOO/.,  without  interest,  to 
marriage  with  consent ;  the  residue  to  oi 
to  two  others,  all  at  twenty-one,  with  a 

(y)  1  Ruw.  &  M.  499.  Cc> 

(t)  Ibid.  675.  2  Hl- 

(a)  See  2  Sw.  542  (e> 

(6)1  Cox,  81.  if 
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lliat  he  could  nol  mBintain  them  according  to  their  fortunes.  The  Pt.i.— b«,iii 
father  had  l,100t  a-year  only,  exclusive  of  an  annuity  of  700^.,  which  — -  '^-  ^ 
his  father  paid  him  so  long  as  he  had  a  place  under  the  crown.  A 
reference  as  to  the  ability  of  the  father  was  made :  and  the  mother  (who 
was  entitled  to  a  life  interest  in  some  of  the  property)  appearing  before 
the  Master  and  consenting,  maintenance  was  ultimately  given.  In 
AndrewM  v.  ParlingUm  (y),  although  the  decision  is  quoted  as  an 
authority  iat  the  strict  application  of  the  rule,  yet  the  reference  to  the 
Master  wu,  ai  appears,  to  inquire  as  to  the  ability  of  the  father  to 
maintain  and  educate  his  children  tuitably  to  their  fortunes.  So  in 
Maherley  v.  Tttrlon  (A),  where  there  was  a  power  to  trustees  with 
the  approbation  of  the  father  and  mother,  or  the  survivor,  and  after 
their  decease  at  their  discretioD,  to  apply  the  dividends  or  part  thereof 
for  mainlenance.and  to  accumulate  the  rest:  a  reference  was  directed  to 
the  Master,  to  inquire  whether  it  would  have  been  reasonable  in  the 
trustees  to  apply  any  part  of  the  interest  for  maintenance,  and  he  was 
to  have  regard  to  the  situation,  circumstances,  and  ability  of  the 
tlher  and  the  fortunes  of  his  children.  In  Jervoue  v.  Silk  (i),  before 
Sir  W.  Grant,  where  the  father  had  6000/.  a-year,  and  his  sii 
children  had  8,200i  a-year  between  them,  maintenance  was  given, 
the  Court  laybg  down  that,  "  to  a  nobleman,  6000/.  a-year  would 
not  be  thought  enough  to  exclude  him  from  requiring  some  mainte- 
nance out  of  Us  children's  fortunes  ;  to  a  pilvate  gentleman  it  might 
fc  otherwise ;  on  the  outside,  it  would  here  seem  enough :  at  the  same 
lime,  the  expenses  of  his  establishment  and  his  children's  expecta- 
tions are  drearngtances  to  be  looked  to."  In  £x  parte  Penleaee  (i), 
in  1 805,  where  there  was  an  express  direction  to  lay  out  the  rents 
and  profits  of  freehold  and  copyhold  estates  for  the  maintenance  of 
ihe  infant,  and  under  the  will  he  was  entitled  to  7SW.  per  annum, 
and  to  a  fiirtber  annual  income  of  800/.  on  the  death  of  hia  mother, 
aged  efly-thiee,  and  under  the  same  will,  the  mother  had  2000/.  per 
annum  to  her  leptfate  use,  but  limited  over  on  her  death,  and  there 
was  a  brother  wholly  unprovided  for ;  maintenance  was  ordered  to  he 
settled  by  the  Master,  according  to  the  age  and  fortune  of  the  infant, 
without  any  reference  aa  to  the  ability  of  the  father,  who  refused  to 
mate  any  allowance  to  the  infant,  because  the  mother'a  property 
would  go  away  from  him  at  her  death,  and  he  had  sent  the  in&nt,  at 
a  conaiderable  expense,  to  the  University  of  Aberdeen.  So  m 
Haiey  v.  Banmtn-  (/),  the  Master  having  reported  in  fevour  of  an 
allowance  of  maintenance,  to  enable  the  (kther  to  live  in  a  style 
suitable  to  the  expectations  of  his  children,  it  was  ordered  accordinglv, 
notwithstanding  the  separate  estate  of  the  mother. 

(e>  3  B.C.C.6a 
ih)  14  Vw.  09^ 
( i)  Coofcr,  SI 


(*) 

B.  C.  C.  387, 

n. ;  ind  SM  Pelre 

Pelrt 

.  7  Vc  408,  » 

10  the  mother. 

(1)  * 

Mid.  276. 
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Pt.i B».lii.     2.  Maintenance  will  also  be  pten  whew 

Ch.  IV.  S,  IL  certain  ability,  but  it  would  be  a  hardship  up 
MaiDtenance  injurious  to  his  Other  children  who  take  non 
Se^father^can-  small  benefit.  It  was  a  case  of  this  kind  wl 
not  bring  them  Thurlow  to  depart  from  the  strict  rule  he  had  1 
to*their  for-  abovc-  A  father  being  present  in  Court,  decl 
tunes,  without  miigjg  compelled,  allow  maintenance  to  a  < 

mjunng  his  r  » 

other  children,  a-year^  to  the  prejudice  of  his  other  children 
struck  with  that  remark,  made  the  order  (m). 
there  was  a  bequest  of  all  the  residue  to  arise  1 
and  personalty,  upon  trust  to  invest  and  appl 
of  the  interest  for  maintenance  of  all  the  chih 
attained  sixteen :  and  when  they  should  hai 
transfer  the  principal  and  interest  to  them  c 
one :  and  in  case  of  any  dying  under  sixteei 
issue :  and  the  trustees  were  directed  to  pay  t 
in  the  mean  time  to  the  father  and  mother  fo 
legatees.  The  Master,  on  a  reference  made  on  i 
the  father's  anntial  income  at  987^.,  on  furtli 
questions  was  whether  an  allowance  should  I 
regard  being  had  to  this  circumstance,  that 
the  children  after  the  eldest  had  attained  m 
from  the  provisions  of  the  will,  and  conseq 
Lord  Loughborough  directed  a  reference 
allowance,  regard  being  had  to  the  number 
saying,  that  **  the  ability  of  the  father  must 
his  children :  this  family  is  increasing,  and 
I  am  accumulating  for  the  children  who 
property,  and  diminishing  the  funds  the  fatl 
children  I  am  obliged  to  leave  unprovided 
Mercer  (o),  part  of  the  case  made,  was  thi 
since,  who  took  no  benefit  under  the  ^ 
Turton  (o),  where  there  was  an  express  pro 
reference  made,  was  to  state  what  children 
will,  and  after  the  death  of  the  testator,  th< 
been  born  since,  and  which  of  them  were 
have  regard  to  the  situation,  circumstance 
and  the  fortunes  of  his  children.      In  JTer 
circumstances  which  induced  the  Court  to 
that  it  would  be  a  harsh  thing  to  oblige 
his  establishment  in  any  part,  in  order  to 
they  had  large  fortunes  of  their  own. 


(m)  3  Vci.  792. 
(n>  Ibii!.  730. 
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D.  Fomrthijf.  Another  case  in  which  maintenance  will  be  given  by  Pt.L— Bk.hi. 

the  Court  to  the  &ther,  although  he  may  be  of  ability,  is  where  the  ^"'  ^^'  ^'  ^^' 

proceed*  of  the  fund  or  estate  are  given  as  a  bounty  to  the  father  for  ^^In  to  thf 

the  mainteiuuice  of  the  legatee.    Thus  in  Andrews  v.  Partington  (p),  fether  where  it 

the  Lord  Chancellor  said  that  if  the  will  had  given  the  dividends  to  um  wUhout^^ 

the  fetber,  for  the  maintenance  of  children,  it  would  have  amounted  ^^^  ^  ^ 

toakgacy  of  the  dividends  to  the  father,  which  he  would  have  been 

eotitled  to,  though  he  had  not  spent  half  of  it  in  the  children's  roainte- 

nance.    In  Brown  v.  Casamagor  (9),  the  bequest  was  (by  a  stranger)  to 

H.S.|thefiurther  sum  of  7000/.,  to  enable  him  to  provideforhisyounger 

children,  and  if  he  died  before,  or  the  testator  should  be  rendered  in- 

cqwble  to  make  an  alteration,  he  gave  it  to  his  wife  for  the  purposes 

aforesaid,  and  if  both  died  before  him,  he  gave  the  same  among  the 

younger  cUldren.  On  a  report  of  the  Master,  submitting  that  H.  S. 

aad  his  younger  children  were  entitled  as  well  to  the  principal  as  to  the 

interest  of  the  legacy,  it  was  ordered  by  decree  on  further  directions, 

that  H.  S.  consenting  to  secure  the  7000^  for  his  children,  should  lay 

before  the  Master  proposals  for  that  purpose,  with  liberty  for  the  children 

to  apply  on  attaining  twenty-one.     H.  S.  petitioned  the  Court  that  it 

might  be  declared  that  the  security  to  be  given  by  him  for  the  7000/. 

vas  to  be  without  interest,  and  that  he  was  entitled  to  the  interest 

then  due  for  his  own  use  and  benefit ;  and  Lord  Loughborough  said 

he  thought  that  the  petitioner  was  entitled  to  receive  the  interest,  and 

that  the  interest  being  ordered  to  be  paid  to  him,  the  security  would 

be  taken  only  for  the  gross  sum  of  7000/. :  and  the  order  was  made 

accordingly,  without  any  reference  as  to  his  ability.    So  in  Hawkins 

^*  WqUm  (r),  the  plaintiff  had  married  the  daughter  of  the  testator, 

and  she  had  died,  leaving  two  infant  children ;  the  testator  had  given 

two-fifths  of  his  personal  estate  to  the  plaintiff  in  trust,  to  apply  the 

ame  to  the  maintenance  and  use  of  the  plaintiff's  children  by  the 

daughter ;  the  Vice  Chancellor  held  that  the  plaintiff  was  entitled 

to  a}^y  the  interest  of  the  two-fifths  for  the  maintenance  of  the 

infants,  notwithstanding  he  might  be  of  ability  to  maintain  them. 

In  Re  Toussaint  («),  the  testator  had  directed  his  trustees  to  pay  the 

interest  of  the  monies  given  to  the  children  for  their  maintenance, 

"whether  their  father  be  living  or  not,"  and  a  reference  was  given 

ibr  maintenance  without  regard  to  the  ability  of  the  father. 

E.  A  JFifth  instance  where  maintenance  will  be   given  by  the  Maintenance 
Court,  notwithstanding  the  general  rule  above  mentioned,  is  where  fg^j^rt^fX*^ 
the  fund  settled  does  not  operate  as  a  bounty  to  the  children,  but  executioo  ot  a 
^  maintenance  provided  for  them  is  part  of  the  execution  of  a  trust  ^^^^x. 
contained  in  a  contract,  as  by  settlement,  to  which  the  father  is  a 

(?)  2  Cox,  224.  Hammond  v.  Neame,  1  Sw.  35.    Thanton 

(f)  4  Ves.  498.  v.   Eaeington,  Jac.  361»  n.     Hamley  v.  * 

(r)  7  Sim.  199.  Gilbert,  Jac.  354.    Blackborne  v.  £dgelev» 

(«)  V.  C,  Feb.  23,   1837 ;    and  see      1  P.  Wms.  603. 
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Pt.i_Bk.iii.  party,  and  in  snch  case  the  expense  of  maintain! 

^^'  ^^'  ^'  "•  allowed  him  without  regard  to  his  abihty.    Tl 

Howe  {t\  (which  was  one  of  the  earliest  cases 

the  strictness  of  the  rule}4)y  settlement  previous 

who  had  several  children  by  a  former  wife,  witl 

personal  estate  of  the  wife  was  vested  in  trust< 

after  her  death,  among  the  children  of  the  mi 

by  deed  or  will  appoint,  and  in  default,  foi 

daughters  at  twenty-one  or  marriage ;  if  but  o 

child :  with  power  to  the  trustees  out  of  the  inl 

pay  for  the  maintenance  and  education  of  tli 

portions  were  provided,  until  they  were  payabl 

they  should  think,  proper.   There  was  one  dau| 

and  Lady  M.   died  without  making  any   a{ 

came  entitled  to  80,000^  by  the  will  of  Lad 

upon  a  question  whether,  as  he  was  of  suflSciei 

all  his  children,  he  should  have  the  interest  of  t 

for  her  maintenance.  Lord  Loughborough  said, 

clear  that  where  the  fund  is  given  as  a  boun 

provision  for  maintenance,  the  father,  if  of  abili 

child ;  but  that  in  this  case  it  was  part  of  the  e 

contained  in  the  contract ;  the  family  of  Mr.  K 

tion  at  the  time  of  the  contract,  because  there  m 

settlement  that  they  should  take  nothing  from  h 

gift ;  that  it  was  a  provision  made  by  contract  ft 

marriage  with  Lady  M.,   out  of  property  wl 

the  settlement,  would  have  become  Mr.  M.'s. 

that  the  provisions  of  the  settlement  were  benefi 

acceded  to  by  Mr.  M.,  ordered  that  the  Master 

would  be  a  proper  maintenance  for  the  time  past 

principle  was  recognised  in  Stochen  v.  Slacken  (i 

ment  on  the  second  marriage  of  A.,  who  had  c 

marriage,  the  intended  second  wife's  father  setth 

for  life,  remainder  to  the  separate  use  of  the  dau^ 

for  the  children :  and  the  trustees  were  directed  to 

the  death  of  the  tenants  for  life  for  the  maintena 

On  the  death  of  A.,  his  wife  having  previously  < 

filed  by  his  children  by  his  second  marriage  agai 

an  account.  The  Vice  Chancellor  said  that  it  wai 

notwithstanding  he  was  of  ability  to  support 

have  been  entitled  under  the  settlement,  to  have 

of  the  rents  applied  for  their  maintenance  and  ( 

therefore,  it  ought  to  be  ascertained  what  sums 

allowed  for  those  purposes,  for  which  the  execut< 

(0  4  B.  C.  C.  223.  («)  4  Sim.  15S 

&  Cr.  95,  on  app< 
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io  accounti  the  Master  to  inquire  what  what  would  be  properly  Pt.i.^Bk.iii. 
allowed  for  maintenance :  and  this  decision  was  subsequently  af&rmedy  ^"'  ^^'  ^'  ^^ 
and  the  principle  fully  recognized  by  the  Lord  Chancellor  on  appeal. 
So  io  Meacher  v.  Young  {w),  which  was  not  a  case  of  a  second 
marriagei  by  the  settlement,  a  sum  of  stock,  the  property  of  the  wife, 
was  settled  to  the  separate  use  of  the  wife  for  lifci  with  remainder, 
after  the  death  of  the  wife,  for  the  children  equally,  to  vest  at  twenty- 
one  or  marriage,  and  in  the  meantime,  and  until  the  shares  became 
payable,  upon  trust  to  apply  the  interest  and  proceeds  to  their 
miotenance*     The  Master  of  the  Rolls  refused  any  reference  as  to 
the  ability  of  the  father,  holding  that  it  must  be  considered  a  fund 
proTided  by  the  father,  as  but  for  the  settlement,  he  would  have 
taken  it  in  his  marital  right;   that  the  proviso  as  to  maintenance 
was  an  integral  part  of  the  contract,  and  one  of  the  considerations 
iQo?ing  the  husband  to  agree  to  the  settlement,  and  maintenance  was 
ordered  from  the  death  of  the  mother.    To  this  head  may  be  referred 
the  decision  in  WiUiamton  v»  Codringion  (x),  that,  if  on  a  voluntary 
settlement  by  the  father,  an  account  is  directed  for  the  child,  his 
Biaiotenance  will  be  deducted. 


SECTION  III. 

Of  the  Allowance  of  Maintenanee  in  retpeet  of  the  ability  of  the 

Mother. 

When  the  father  is  dead,  the  general  rule  appears  to  be  the  same  Maintenance 
u  to  the  mother  whilst  a  widow,  that  if  she  be  of  such  ability  to  i^^^^ 
namtain  her  children  as  before  mentioned,  maintenance  out  of  the  ^^®  ability  of 
children's  fortunes  shall  not  be  allowed  her ;  but  that  if  she  be  not, 
ii  iaay*be  so  allowed,  and  that  the  rules  and  distinctions  applicable 
to  the  case  of  the  father,  hold  also  in  that  of  the  mother. 

I.  The  mother,  therefore,  if  of  ability,  must  maintain  her  child  (y) ;  General  rale, 
Md  in  BiUingsley  v.  CHtchet  («),  it  seems  to  have  been  admitted  by  "^^ThS 
the  Court  that  the  argument  of  counsel  was  valid,  that  the  mother  child. 
is  ander  a  natural  obligation  to  maintain  her  children.     In  Smee  v« 
^or^  (a),  a  testator  gave  100/.  to  A.  B.,  not  to  be  paid  until  he 
heeame  of  age,  and  5/.  per  annum  interest  for  maintenance :   the 
another  and  executrix  having  spent  more  than  the  principal  in  his 
QaiDtenanoe  and  education,  and  having  apprenticed  him,  was  decreed 
v>  lepay  the  whole,  amongst  other  reasons,  because  the  mother  ought 
i?  nature  to  provide  for  the  maintenance  and  education  of  her  son. 

<r)  2  M.  &  K.  490.  Nels.  Ch.  Ca. 250. 

•X)  I  Vefc  617.  (z)  1  B.  C.  C.267. 

■«)  Per  Lord  Hardwicke,  Fawkener  v.  (a)  Bunb.  136. 
^^aus,  1  Atk.  408  i  Anoo.  2  Ventr.  353  ; 
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PT.l.^BK.in.  The  Court,  however,  will  give  maintena 

— - — where  it  will  be  given  to  the  fitther,  th 

both  individuals,  and  moreover,  will  the 
than  to  the  father,  and  presume  her  disal 
more  easily,  on  the  ground,  it  may  b< 
inferiority  to  him.  In  Fawkner  v.  WatU 
if  the  fiither  cht  mother  be  in  a  mean  con 
e^eciallg  in  the  cote  of  a  mother,  that  th 
out  of  a  provision  left  it  by  a  collateral 
ever,  must  be  in  such  circumstances  as 
Ex  parte  Poire  (e),  the  widow  had  an  in 
eldest  son  was  entitled  to  entailed  estai 
subject  to  a  jointure  of  1500/.  per  ann 
portions  10,0001  for  two  younger  cbildi 
with  maintenance  in  the  mean  time,  not 
a-year;  maintenance  was  given,  though 
amount:  1600/L  for  the  son,  and  400/.  a-} 
Courtois  V.  VincofU  (c2),  maintenance  was 
children  of  the  testator,  without,  as  it  sec 
ability  of  the  mother ;  it  was  ordered  to  b 
not  to  her.  In  JTeffsham  v.  Heytham  {e\ 
considering  the  circumstances  of  the  m( 
2502,  a-year  ought  to  be  allowed  for  the 
In  Aymworih  v.  Pratchett  (/},  maintena 
allegation  that  the  fortune  of  the  mothei 
lived,  was  wholly  insufficient  In  Thursti 
the  father  declared  his  intention  that  the  n 
rents  and  profits  of  all  his  estate  till  his  chil 
and  to  maintain  them  as  she  thought  conv< 
was  declared  to  be  given  to  her  subject  to  t 
children. 
Maintenance  3.  Where  the  father  is  dead  and  the  mot] 
whire  Ihl*^  have  seen  that,  by  the  4  &  6  W.  4,  c.  66, 
father  b  dead  compellable  at  law,  which  previously  he  m 
mwiSd'illiin.  children,  whether  they  be  legitunate  or  illeg 
be  the  rule  of  Courts  of  Equity,  that  in  sucli 
compellable  to  maintain  or  educate  her  chih 
although  she  have  a  provision  from  her  fo: 
Anonymous  case  in  Fentria  (A),  already  qu( 
left  a  legacy  to  his  son,  making  his  wife  i 
again,  and  the  son  brought  a  bill  for  the  leg£ 
• 

(6)  Roach  V.  Garvan,  1  Ves.  160.  Green,  10  \ 

(e)  7  Vea.  402.  (g)  Jac. 

fd)  Jac.  068.  Oflbert,  antt 

e)  1  Cox,  179.  (h)  3  Vw 
[/)  13  Ves.  321  j  tee  alio  Fainnan  v. 
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allow  ihim  to  dedact  maintenancey  on  the  general  principle  that  the  ptJ.^Bc  th. 

mother  ought  to  have  maintained  her  child ;  but  the  sum  paid  for  Cn.iv.a.  Hi. 

an  apprendoe  fee  was  allowed,  nor  does  it  clearly  appear  during  what 

dffle^  either  before  or  after  marriage  the  maintenance  claimed  was 

expended.    In  BUlingshy  v.  Critehei  (»)>  the  mother  was  held  not 

bound  U>  maintain  her  children  by  a  former  husband,  on  the  ground 

tiiat  the  second  husband  took  all  her  interest,  although  the  former 

liad  made  a  provision  for  his  widow  by  his  will,  and  she  had  another 

estate.    On  counsel  urging  the  natural  obligation  of  the  mother  to 

naintain  her  child.  Lord  Commissioner  Ashurst  said,  that  if  she  had 

coodimed  unmarried  he  should  have  had  some  doubt :  and  the  order 

for  maintenance  being  confined  to  the  period  subsequent  to  the 

second  marriage,  shews  the  opinion  of  the  Court,  that  had  she  so 

continued  unmarried,  the  obligation  would  have  incurred  (^).     In 

Xoaoy  V.  Duchess  of  Athol  {I),  where  the  daughter  of  the  duchess  by 

her  former  marriage,  had  a  provision  of  80/.  maintenance  from  the 

viil(^her£aber,  it  was  allowed  to  her  notwithstanding  the  ability 

of  the  mother,  who  had  married  again:  Lord  Hardwicke  saying  that 

it  vas  going  too  far  to  compel  her  to  maintain  her  children  out  of 

ber  separate  estate.    There  are  no  decisions  which  go  to  show  that 

the  4  &  5  W*  4,  c.  76,  has  made  any  alteration  in  the  practice  of  the 

Court  as  to  this  point 


SECTION  IV. 

Of  the  AUotment  of  Maintenance  where  the  Father  is  not  of  Ability. 

It  is  a  natural  deduction  from  the  preceding  cases,  that  where  MaintenaDce 
4e  fiuber  or   the   mother,  after    his  death,  is   in  poor  circum- ^*j^^*||j*^ 
stances,  or  not  able  to  bring  up  their  children  according  to  their  parent  not  of 
fcrtooes  and  expectations,  maintenance  will  be  allowed  for  them  out  ^   ^^^* 
<^  thetr  fortunes,  subject  to  the  rules  we  have  formerly  considered 
Q  this  chapter.     It  is  unnecessary  to  cite  cases  in  support  of  this 
poritioD,  which  are  too  numerous  to  mention.    The  bankruptcy  or 
iosolveacy  of  the  parent  is  held  to  be  a  sufficient  ground  for  the 
^Iflication  (m)«     In  Payne  v.  Lou){n)t  where  four  infants  were 
entitled  to  a  yearly  sum  of  14^.  5«.,   it  was  ordered  to  be  paid 
to  their  father,  who  was  a  weaver,  for  their  maintenance,  without 
a  reference.     And  we  shall  find  that  he  will  not  only  be  allowed  for 

";  I  B.  C.  C.  267.  2  Dick.  631 ;  Jac.  250,  n.    Smith  v.  Bate, 

^)  See  a  similar  caie,  1816,  Anon.  Dick.  ibid.    Roach  v.  Garvan.  1  Ves.  160. 

•  Mad.  Eq.  448,  D.  Ex  parte  Mountfort,  16  Ves.  445.  Stephens 

0  2  Atk.  447.  V.  James.  1  M.  &  K.  627.     Re  England, 

<«>  Ex  parte  Warner,  4  B   C.  C.  100.  I  R.  &  M.  499.     Re  Swift,  ibid.  575,  &c. 

'':««tc  c.  Hnnter,  2  B.  C.  C.  499.  Fendall  Sherwood  v.  Smith,  6  Ves.  454. 

'•  .Vii&,  S  Ves.  197,^.  Wilcox  v.  Daiker.  (n)  I  R.  &  M.  223. 


316  <)P  ^r^^U3  ALLOWANOB  OP  M 

Pt.i.— BK.in.  present  but  past  time,  also  if  a  special 

5!LiX:i!iX:  course  (o). 

The  cases  where  he  has  been  allowed 
their  fortunes  for  this  purpose,  will  be  ( 
of  the  Fund  out  of  which  maintenance 
Advancement  (p). 

Maintenance  if     There  IS,  howevor,  a  peculiar  branch 

the^firther  iTnot  ^P*^*®  consideration ;  and  that  is,  wher 
of  ability,  but  both  living,  and  the  father  is  not  of  sufi 
^^n  of  the^^  children,  but  the  mother  is  by  reason  of  1 
•eparateestate«  expressly  decided  in  Haley  v.  Bannister  ( 
life  of  the  husband,  not  being  imder  a  legi 
children,  the  Court  will  not  take  into 
estate.  In  Cavendish  v.  Mercer  (r),  the  n 
of  4002.  aryear,  but  maintenance  was  gi 
the  account.  In  Hughes  v.  Hughes  («),  ii 
the  Court  on  these  occasions  is  to  refer  i 
whether  the  "  parents  **  (in  the  plural  i 
this,  it  seems,  is  the  only  case  to  that 
have  lud  down  was  approved  by  Sir  £. 
In  Hodgens  v.  Hodgensiu)^  which  wai 
appeal  in  the  House  of  Lords,  there  ha 
in  gross  contempt  of  Court,  and  the  Masi 
ment  of  the  whole  property  of  the  ward 
life,  which  had  subsequently  been  acted 
the  Court,  although  never  actually  co 
order.  The  wife  eloped  with  a  paramoi 
the  husband  for  maintenance  for  his  cfa 
Lords,  on  appeal,  refused  to  alter  the  se 
them  with  maintenance,  and  held,  that 
allow  it  out  of  her  property  so  settled  up 
where  was  also  misconduct  by  the  wife, ; 
contempt,  but  no  settlement  had  actua 
maintenance  was  allowed  to  the  childi 
estate,  which  wasr  enforced  by  the  Court 

(o)  £x  pafte  Bond,  2  M.  &  K.  439 ;  and  U 

eee  pott,  Ch.  VI.  S.  IV.  («' 

(p)  P<iit,Ch.VIU.XU.  (« 

Iq)  4  Mad.  281.  (x 
ir)  6  Ves.  197. 
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Pt.I^B».III. 

SECTION  V.  

Of  the  Allowance  of  Maintenance  for  Illegitimate  Children 

With  regard  to  illegitimate  children  it  is  apprehended,  that  subject  Of  mainte- 
to  the  rales,  we  have  formerly  considered  that  maintenance  will  be  ^°^^  °' 


ntimate 

giTen  to  them  out  of  their  fortunes,  without  any  regard  to  the  ability  children, 
of  either  of  their  chapter.     Such  seems  to  have  been  the  course  is  witboat 
adopted  in  Courtois  v.  Vincent  {y\  where  the  father  was  dead,  a^^dJISlity  of  their 
nnimenance  was  given  without  regard  to  the  ability  of  the  mother,  parents. 
The  case  of  a  lunatic  who  has  illegitimate  children,  will  be  con- 
sidered in  the  following  chapter.     In  Ex  parte  Brad$haw{z),  the 
amount  of  maintenance  was  increased  to  the  eldest  son,  on  account 
of  an  iUegitimate  brother  unprovided  for,  to  whom  the  father  seemed 
to  have  placed  himself  in  loco  parentiSf  and  to  have  recognized. 


SECTION  VI. 
AbilUy  of  Collateral  Melations  or  Strangers^  how  regarded. 

With  respect  to  brothers  and  sisters,  and  remote  relations  or  Maintenance 
strangers,  the  Court  has  no  regard  to  their  ability  in  decreeing  main-  fegardto  the 
tenance,  although  they  may  have  the  care  of  the  infants,  and  have  ability  of  col- 
placed  themselves  towards  them  in  loco  parentis,  though  the  poverty  or  strangen. 
or  affluence  of  such  parties  will  be  a  circumstance  weighing  with  the 
Court  in  determining  the  amount  to  be  allowed. 

It  seems  that  even  a  husband  is  not  within  the  rule,  for  where  a 
fcniale  infant  marries,  her  right  to  maintenance  continues,  and  she  is 
enfitled  to  it  notwithstanding  (a). 


SECTION  VI L 

Of  the  Allotment  and  Appropriation  of  Maintenance  where  it  is  a 
Gift  to  third  Pofrtieefor  the  Infanta ^  and  not  to  the  Infants  them^ 
selves. 

We  have  lastly  to  observe,  that  where  the  interest  or  maintenance  Maintenance 
tt  a  gift  to  other  parties,  subject  only  to  a  trust  or  discretion  for  the  anrjpw^ 
niutttenance  of  the  infant ;  there«  as  we  have  already  had  occasion  to  priated,  when 

a  gift  to  third 

(M^  Jac.368.  here  «.    Goldwin,  11   Vet.  1.     Pride  v.  P*'**^ 

ii)  I  Jac.  &  W.  647.  Fooks,  2  Beav.  430. 

(o)  HiU  V.  Turner,  I  Atk.  517.     Cham* 


318  OP   THE   ALLOWANCE  OF  MAIN1 

Pt.i_Bk.IIT.  see,  such  interest  or  maintenance,  whether  it 
CH.IV.S.V1I.  ^^^^  ^  p^jj  ^^^  belongs  to  such  third  pari 

compel  them  to  appropriate  a  proper  amount 
infant  (i),  and  not  sufier  them  to  dispose  of  it 
Subject  to  a         What  Constitutes  such  a  gift,  and  induce: 
tnwi  only  for    ^^g  maintenance  not  as  a  gift  to  the  infants 

the  infant  ^ 

subject  to  a  trust  only  for  them,  is  a  quest 
principal  cases  relating  to  which  are  cited  be 

In  Brown  v.  CasamajoVf  where  was  a  gift 
provide  for  his  children,  he  consented  to  sei 
held  entitled  to  the  interest.  And  this  will  be 
although  the  donee  be  the  mother,  or  even  t 

In  Hamley  v.  Gilbert  {e\  there  was  a  dir 
ment  of  the  residue  to  a  mother,  to  be  appli 
tion,  ''  for  or  towards  the  education  of  her  s< 
not  be  liable  to  account  to  him,  or  any  othe 
or  application  of  it.  On  the  bill  of  her  and 
of  the  Rolls  held  that  she  was  entitled  to 
trust  to  apply  a  part  to  the  education  of  h 
properly  and  liberally  educated,  and  so  mi 
think  proper,  must  be  set  apart  for  that 
however,  he  said,  must  terminate  with  his 
for  ever,  and  it  cannot  extend  to  giving  an; 
future  course  of  his  life ;  and  a  decree 
accordingly.  In  Blackborne  v.  Edgeley  ( 
and  directed  that  an  annuity  of  1,200/.  be  ] 
she  should  maintain  her  son  there ;  the  sc 
still  the  cousin  shall  have  the  1,200/.  per  a 
as  if  the  son  had  died.  In  another  case  ii 
trustees  were  to  pay  the  interest  of  a  cer 
niece  for  the  maintenance  of  her  children, 
money  was  payable  to  her  (9).  In  Smith  ' 
by  will,  directed  trustees  to  pay  over  IL  v 
education  of  his  children ;  he  became  ins 
dren  from  school.  The  Court  censurec 
taking  the  children  from  him,  made  a 
maintenance  should  be  allowed,  and  to  s< 

(6)  AnU,  p.  300,  Ch.  III.  S.  V.  Jurist. 

(c)  Cooper  v.  Thornton.  3  B.  C.  C.  96»  low«   I 

186.     Robinson   0.    Tickle,  8  Yes.   142.  Beav. 

Hammond  v.  Neame,  1  Sw.  35.     Thuratoa  Leche 

V.   Essington,  Jac.  961,    n.     Andrews  v.  (d) 

Partington,  2  Cox.  223.    Brown  v.  Casa-  tupra, 

major,  4  Yes.  498.      Hawkins  v.   Wattn,  (e) 

7  Sim .  199.    Berkeley  v.  Swinburne,  6  Sim.  C  /' 

613.  Broad  V.  Bevan.  1  Euss.  511,  n.  Free.  (^] 

219.    Wedierell  v.    Wilaon,  1  Keen.  80,  (^h ] 
Wood  o.  Richardson,  M.  R.  June  25, 1841 . 


^^ 
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In  such  cases,  then,  the  Court  will  pay  over  the  fund  to  the  party  P*.I— B«^ni. 
who  is  by  the  donor  constituted  the  donee  subject  to  the  trust ;  bu*  ^^^  ^  '^ 
it  is  clearly  settled,  that  the  party  to  whom  it  is  so  paid  is  account-  » farl.^   "* 
able  for  its  application,  so  far  as  is  necessary  for  the  purposes  of  the  ^*2^2°"^^^^ 
gift  (i) ;  and  such  a  party  is  by  no  means  at  liberty  to  assign  the  fund  a  trust  for  the 
to  his  creditors  or  tp  any  other  person,  unless  Uie  interests  of  the  ^^    ^ 
infimt  be  duly  and  properly  secured  notwithstanding  (Jk). 

(i)  Woods  V.  Woods,  1  M.  &  C.  409.         Hadow  v.  Hadow,  9  Sim.  438.    Jnbber  v. 
(k)  Wetlienll  V,  WiboD,  1  Keen.  80.      Jobber,  ibid.  603. 
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CHAPTER  V. 


Pt.L— BeJII, 
Ch.  V.  S.  I. 

Of  mainte- 
nance for  the 
children  of 
lunatics. 


Of  Maintenance  for  the  Infant  Ch 

As  the  King  is  required  by  the  statute 
maintain  not  only  the  mm  compos  but  als 
may  be  granted  by  the  Chancellor  for  the  n 
and  sums  of  money  applied  by  the  Comi 
maintenance  of  his  children  have  been  all 
no  previous  order  had  been  obtained  for  i 
regular  and  proper  course  is,  for  the  C 
Lord  Chancellor  previously  to  making  a 
has  power  to  direct  money  belonging  to 
for  the  maintenance  or  advancement  o 
payment  of  their  debts  (6). 

A  reference  is  usually  made  to  approve 
for  them  out  of  the  lunatic's  property,  ai 
favour  of  his  illegitimate  children.  Sue 
Ex  parte  Haycock  (c)\  and  in  the  case 
cited,  a  gross  sum  had  been  allowed  foi 
children ;  and  in  another  (ci),  a  yearly  su 
their  maintenance.  In  all  these  case 
principle,  that  it  will  act  with  referen< 
benefit,  as  it  is  probable  he  would  bav 
JoddreU{f\  a  mother  petitioned  to  be 
natural  child  out  of  the  lunatic  father's 
she  was  not  of  ability,  and  the  intentic 
had  been  to  give  him  a  liberal  educat 
the  reference  as  well  for  time  past  as  to 

In  Re  ^iiubor(^),  a  mother  petitionee 
who  was  eight  years  of  age,  and  great  n 
seventy-five  years  old ;  the  minor  was  1 
estates  of  which  the  lunatic  was  tenant  fc 
she  had  only  40/.  a-year,  and  the  petitic 
ability,  and  whether  it  would  be  propei 


(a)  Foster  v.  Marchant,  1  Vern.  263. 

(Jb)  Re  Alderaon,  April  1806.  ReJeaw>p, 
Aug.  1808.  Re  Medhuret,  April  1808,  &r. 
Shelf.  Lun.  154. 

(c)  5  Ru88.  154. 


( 
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should  be  made  to  any  person,  and  to  whom,  towards  the  main-  Pt.L— B«.iii. 

Cenance  of  the  infant  out  of  the  rents  and  profits  of  the  lunatic's ^"'  ^' 

estate,  but  Lord  Broagham  refused  to  make  any  order.     However, 
in  £je  parte  Tea  (A),  funded  property,  to  which  a  quasi  tenant  in 
tail  in  remainder  was  entided  after  the  decease  of  the  tenant  for  life, 
who  was  a  lunatic,  was  ordered  by  the  Lord  Chancellor,  as  protector 
under  the  3  &  4  Wm.  4,  c«  74,  to  be  sold  and  applied  to  the  advance- 
ment of  the  tenant  in  tail  (f),  his  eldest  son.      Payments  out  of  the 
lunatic's  income  were  ordered,  under  special  circumstances,  to  be 
made  towards  the  maintenance  and  education  of  the  lunatic's  nephews 
and  nieces,  his  only  next  of  kin  (&).     In    Me  Drummond  (/),  the 
Court  increased  the  allowance  for  the  maintenance  of  the  lunatic  and 
his  daughters,  in  consideration  of  the  marriage  of  one,  and  appro- 
priated part  to  the  establishment  of  her  and  her  husband,  and  for  her 
outfit. 

If  a  commission  of  lunacy  issue  against  an  infiint,  as  it  may  do  (j»)f  Maintenance 
then  of  course,  maintenance  may  be  obtained  for  him,  either  under  ^^^^^ 
the  rules  of  the  Court  regarding  maintenance  generally,  or  in  his  cha- 
racter of  lunatic 


(&)  3  M.  &  K.  245. 

<i)   And  aee  Ex  piite  Smythe.  ibid.  249. 

(Ic>  In  JU  Blair,  1  M.  &  C.  300. 


(0  Ibid,  en, 

(»)  SeepoK.SU. 


(I 
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CHAPTER  VI. 

From  and  until  what  time  Maintenance  wi 

to  others  on  their  beh 


SECTION  I. 

Of  the  General  Ride  that  Maintenance  ca 
Vesting  or  Accruing  of  the  Interest  or  1 

Pt.I.— .BiJir.  •    ^^  Possession  of  the  Fund. 
Ch/iil  s.  i/ 

Maintenance         The  Ordinary  rule  of  the  Court  on  t\ 

from  the  vwting^^*'^''^  ^^^"  (^)'  ^^*'  mwntenance,  if  give: 
or  accruing  of    Court^  shall  be  allowed,  unless  otherwise 

tiineof%ay-^'  ^f  9*f^9  ^  i'  deed  or  will, /row*  the  time  o 
ment  or  pos-  possession  of  their  interest  in  the  princij 
fund.  the  gift  be  already  vested^  from  the  time 

legatee  of  the  gift  or  legacy ^  or  estate^  am 
time  alone  it  bears  interest  (c)  for  delay  < 
and  this  rule  holds  good  although  no  ma 
of  maintenance  be  expressly  given  by  th< 

Exception,  on  ^'  ^^^  ^^19  ^u^^  is  subject  to  an  impor 
bequests  not     bequests  not  specific  of  money  or  stock, 

specific,  only  *.  r     ^  j 

payable  from    for  in  such  case,  as  payment  of  the  lega( 

yea/afte*/*      ^^^  *  year,  interest  by  way  of  maintenai 

tesutor's  death,  afforded  till  the  beginning  of  the  year 

death  {e) ;  unless  the  gift  be  of  a  residw 

(a)  Ante,  p.  263,  et  uq,  2  Ed 

(6)  Sandys  v.  Sandys,  1  P.  Wms.  708.  See  i 

Trafford  v.  Ashton,  ibid.  415.     Evelyn  v.  casei 

Evelyn,  2  P.  Wm».  659.  Maxwell  v.  Wet-  (jc 

tenhall,  2  P.  Wms.  26.    Brome v.  Berkely,  Chu: 

2  P.  Wms.  484  ;  6  B.  &  C.  108.     Roll  o.  <<i 

Rolt,  Cas.  temp.  Talb.  189.     Stanley  v.  Gen 

SUnley,  1  Atk.  548.     Green  v.  Belchier,  Wal 

ibid.  505.  Williams  v.  Williams,  1  B.C.C  ibid* 

153.  n.  (a  tenancy  in  tail.)     Lyon  v. Chan*  (< 

dos,  3  Atk.  415.     Conwav  v.  Conway,  3  B.  H  u1 

C.  C.  266.     Per  Lord  £ldon,  6  Ves.  378.  IVo 

Lyddoo  v.  Lyddon,  1 4  Ves.  558.  Reynolds  «.  ] 
•;.  Meyrick,  1  Ed.  53.     Verney  v.  Verney. 
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when  it  trill  fell  under  the  general  rule  given  above,  and  the  interest  ^^;^ -^1.111. 
hy  way  of  maintenaDoe  be  payable,  if  required,  frop  the  day  of  the  ~-^ — i-i_l 
death  of  the  testator  (/),  to  prevent  a  partial  intestacy.    The  general  ma?nteL*L'ce 
rule  also  applies  to  a  residue  directed  to  be  laid  out  in  land,  or  payable  im. 

»*^  _  i«  1  mediately  on 

Otherwise  invested ;  if  the  interest  be,  however,  directed  to  accumu-  gij,,  by  will  of 

late,  it  shall  do  so,  but  the  accumulation  shall  cease  at  the  end  of  the  *  '***»«• 

year,  firom  which  time  the  donee  may  have  maintenance  (9).  Interests  How  on  m- 

for  life,  in  knd  or  money,  fell  under  the  general  rule  above  stated ;  ^^^.  ^^^^^^' 

but  if  the  gift  be  for  life,  of  a  sum  of  money  or  stock,  by  will  and  life! 

Dot  specific,  maintenance  can  only  be  obtained  from  the  end  of  the 

second  year  (A). 

2.  It  has  been  ahready  observed,  at  the  commencement  of  this  loterast  and 

Book  (f),  that  in  the  case  of  specific  legacies,  maintenance  may  be  payj^e^ 

obtained  from  the  death  of  the  testator,  ••  e.,  from  the  accruing  of  the  mediatel^r  on 

interest  to  the  donee,  and  that  a  devise  of  land  is  always  specific  {k) ;  i^cia  of  land 

unless,  therefore,  payment  or  the  vesting,  or  the  allowance  of  main-  <>'  n»on«y« 

tenance  be  specially  postponed  by  the  testator,  all  such  cases  fall 

within  the  general  rule  above  stated  (/),  and  not  within  the  excep- 
tion. 

S.  Neither,  agab,  are  those  cases  within  the  exception  where  the  Mtintenaoce 
legatee  is  a  child  of  the  testator  (m),  for  it  is  perfectly  setded  that  KdSSili 
this  description  of  legatees  are  entitled  to  maintenance  from  ^"^•***22EJ*'^'^ 
tfeaih :  and  that  whether  nudntenance  be  or  be  not  expressly  pro- 
nded,  or  be  only  given  generally,  and  whether  the  gift  be  vested 
and  payable  immediately,  or  the  payment  be  postponed,  or  it  be 
defeasible  by  a  condition  subsequent,  or  dependent  on  a  condition 
precedent,  or  be  altogether  contingent,  or  there  be  an  express  direc- 
tion for  accumuUtion;  the  Court,  considering  parents  under  a  natural 
obligation  to  provide  for  their  offspring  (n),  and  presuming  they 
intended  to  do  so.    However,  a  posthumous  child  is  only  entitled  to 
maintenance  from  iU  birth  (0). 

4.  So  the  general  rule  will  prevail  in  those  cases  where  it  is  plain  So  where  it  is 
that  the  testator  meant  to  give  maintenance  to  the  legatee  from  his  p!^»°  ''^?^' 

A     *u     1a,i.         l  •  t  diate  mainte- 

death  although  it  may  only  be  directed  generally.    Thus  in  Beckford  nance  was 

intended. 

(/)    Wadley  r.  North,  3  Ve*.   364. 
Booth  V.  Booth.  4  Vw.  399.     Bolger  v. 

^T.^^^i^J'^.^'  I^J«  t'.  Robinson. 
D^'-^-  8^«y'i.Barn«.3Mer.345. 
R«ed  •.  Uon«lom  2  Sw.  345 ;  and  Anger- 

T?  *•  «SL"S?i  "^  ^^^^  »•  Moms, 
Tom.  232.241,  yjerruliDg  Stott  t.  Hoi- 
Uagworth.  I  MU  161,  and  Baylor  „.  Hib- 
belt,  1  Jac  &  W.  306. 
(^)   SitweU  V.  fianard,  6  Ves.  520 

A.  MuUftnd,  6  Yes.  528. 
(ft)  Gtb«mv.  Bott,7Ves.89 
(i)  il«l#,Cb.IL|».258. 
ik)  See  MiiweU  r.  Wettenhall,  2  P. 


(/)  See  inter  tilia,  Barrington  t>.  Tristram, 
6  Ves.  345.  Per  M.  R.  1  6w.  556.  Howe 
V,  Dartmouth,  7  Ves.  147. 

(m)  Ward  on  Leg.  306 ;  1  Atk.  507 ; 
3  Atk.  102  ;  1  Cox.  243.  434;  3  Ves.  16. 
Glide  V.Wright,  1  Ch.  R.  265.  GreenhiUi;. 
Waldre,  Prec.  Ch.  367.  Attorney  General 
V.  Thompson,  ibid.  337 ;  1  £q.  Cas.  Ab. 
301.  Harvey  v.  Harvey,  2  P.  Wros.  21. 
Incledon  v,  Northcote,  3  Atk.  430.  Long 
V.  Long,  3  Ves.  286,  n.     Brown  «.  Tem- 

rrley,  3  Ruas.  263.     Mills  o.  Robarts, 
R.  fie  M.  555.     Canira,  Leach  v.  Leach, 
1  Ch.  Cas.  249. 


(n}  Prec.  Ch.  367  ;  1  Atk.  607. 
(o)  Rawlins  v,  Rawlins,  2  Cox,  425. 


Y   2 


So  where  the 
doDor  is  in 
toeo  parmUit, 


324  FROM   AND  UNTIL  WHAT 

Pt.i.— Br.tii.  V.  Tobin  {p),  where  a  testator  bequeathed  i 
^";_y!.-_^_ii  of  a  stranger,  whp  was  a  boy,  then  living  wi 
trustees  to  pay  the  expenses  of  his  mainten 
the  interest  of  that  sum,  Lord  Hardvicke  c 
ought  to  begin  for  that  purpose  from  the  t< 
that  as  no  time  was  appointed  for  the  comi 
maintenance  and  education,  they  were  to  be 
from  the  testator's  death,  and  that  unless 
struction,  the  child,  in  case  he  died  withii 
maintenance :  and  as  no  person  could  in  s 
the  interest  for  the  benefit  of  the  legatee 
him  would  have  lost  their  money.  And  ii 
the  testatrix  bequeathed  certain  legacies  t 
twenty-one,  with  clauses  of  survivorship  s 
power  to  the  trustees  at  their  discretioi 
legacies  for  their  maintenance  and  e< 
ordered  firom  her  death. 

5.  The  general  rule  will  also  pre 
donor,  has  placed  himself  in  loco  pare 
appointing  guardians  and  giving  directic 
In  Hill  V.  Hill  (s),  the  testator  bequeat 
legitimate   and  illegitimate  children  oi 
trustees  to  invest  them,  and  apply  the  di 
education,  and  advancement ;  the  fathei 
grandfather  had  long  maintained  them, 
interest  by  way  of  maintenance  from  hi 
testator  had  indemnified  the  parish  aga' 
who  was  an  illegitimate  child  of  his  dec 
his  maintenance  up  to  the  time  of  his 
him  in  his  will :  he  was  held  entitled 
the  death  of  the  testator. 

6.  But  the  general  rule  does  not  e 
nor  to  adults,  whether  they  be  childr 
illegitimate  {u),  nor  to  natural  childrer 

iTsjTcrficf  ""  exception  before  stated  regarding  all  U 
nortoaduiuor  in  Newman  v.  JBateson,  where  the  ex< 
dren untiliiroe  lo  apply  SO  much  of  the  interest  for 
of  paymeoL  child  as  they  should  think  proper,  it  i 
death  of  the  testator,  the  Master  of  tl 
tenance  being  expressly  given  it  can 


loterest  or 

maiDtentnce 
not  given  in 
respect  of 


(p)  1  Ves.  aen.  308 ;  f^ee  I  Sch.  &  L.  6. 

(v)  i  Sw.  661,  D.  ;  and  see  Leslie  v. 
Leslie.  Cas.  temp.  Sugd.  K 

(r)  Beckford  v.  Tobin,  1  Ves.  sen.  308. 
De  Mazar  r.  Pybus.  4  Ves.  644. 

(0  3  Ves.  &  B.  183. 
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legwy  giien  to  a  cWld(«).    So  in  DawUng  v.  Tyrrell  (y),  where  Pt.i.— Bk.iii. 
interest  was  expressly  directed  to  be  applied  for  the  muntenance  of    '*  ^\  ^'  ^- 
a  DAtoral  child,  it  was  gircn  from  the  death.    So  where  a  testator  ^i^^^^ 
^velegades  to  bis  natural  children,  payable  at  twenty-one,  with  thecootnuy. 
benefit  of  surmorship,  and  he  named  trustees  and  guardians  whom 
he  requested  to  attend  to  their  education  (s).    The  general  rule  does 
not,  howeyer,  extend  to  grandchildren,  brothers,  nephews,  or  other 
strangers  to  the  testator,  and  although  in  such  cases  the  legacies  are 
directed  to  carry  interest,  yet  that  is  not  sufficient  to  induce  the 
Court  to  order  maintenance  at  all  where  payment  is  postponed,  and 
the  legacy  is  given  over  on  death  under  twenty-one,  for  the  interest 
shall,  in  such  case,  accumulate  and  go  over  with  the  principal  (a). 

7.  We  have  seen  that  these  rules  apply  as  strictly  to  portions  These,  mlat 
charged  on  land,  either  by  will,  deed,  or  gift,  as  to  legacies :  and  that  !|^J^'*  ^ 
although  the  portion  be  vested,  yet  if  the  payment  of  it  be  postponed,  cbuged  on 
or  it  be  not  yet  due,  maintenance  in  respect  of  it  cannot  be  given  till 
the  time  of  vesting  or  payment :  and  if  not  vested  it  will  not  be  given 
until  the  vesting,  even  though  it  be  declared  by  the  instrument  of 
donation  that  maintenance  or  interest  shall  be  payable  "  until  the 
portion  become  payable**  (6).     If  merely  interest  be  given,  this  will 
clearly  be  the  case,  although  this  be  in  general  equivalent  to  giving 
maintenance;  for  interest  is  only  for  delay  inpayment. 


SECTION  II. 

Of  the  excepted  Cases,  where  Maintenance  will  be  allowed  before 
the  Accruing,  Vesting,  or  time  of  Payment  f  at  if  expressly 
directed,  or  the  Intention  be  plain. 

Where,  however,  there  is  an  express  direction,  or  it  plainly  Bfiintenance 
appears  to  be  the  intention,  that  interest  or  maintenance  shall  be  ^^7'  *^^^' 

...  wnere  toe  iiiii# 

paid  from  the  death  of  the  donor,  or  any  other  particular  time,  or  u  eipreesly 
before  the  Testing  or  accruing,  or  payment  of  the  fund,  it  will  be  so  SSSS^^ 
paid  and  allowed,  notwithstanding  the  portion  or  legacy  be  not  then 
vested  or  payable,  or  it  be  wholly  contingent.  Powers  of  this  kind 
are  generally  inserted  in  all  well-drawn  wills,  settlements,  or  deeds 
of  gift,  and  their  validity  has  been  repeatedly  recognized.  The  Court 
fevours  this  construction,  that  the  maintenance  shall  be  payable  as 
soon  as  possible,  on  the  same  principles  on  which  it  will  give  main- 
tenance, in  cases  where  no  provision  for  that  purpose  has  been  made. 
Thus,  if  the  maintenance  be  given  until  the  portion  or  legacy  be 


(x)  8^  AjuoW  D.  Proton,  18  Vci.  288. 

rv>  2R.  lcMjl.342. 

(x)  MUb  fc  Rfibtm,  I  R.  &  M.  565. 


(a)  Errington  v.  Enington,  U  Vet.  20| 
id  cases  cited ;  2  T       '—'»'« 
(6)  See  ante,  Ch. 


and  cases  cited  ;  2  Rop.  Leg*  ^9* 


326  FROM  AND  UNTIL  VtVLK 

Pt.L— B1.III.  payable^  it  will  begin  to  run  from  the  time 
Cm.  VI.  8.  u.  aitiiougii  ^e  payment  be  postponed  (c] 

V.  Lyddon^  before  cited,  strongly  illustra 
marriage  settlement,  a  term  was  limited  i 
expectant  on  the  husband's  death,  (subjec 
who  was  alive,)  upon  trust,  after  the  deci 
to  raise  portions  for  younger  children, 
within  six  months  after  the  surviving  pai 
previously  come  of  age :  and  upon  furt 
for  the  maintenance  of  the  children  unti 
became  payable^  with  a  proviso  for  the  tei 
if  no  child  entitled  to  a  portion,  or  on 
man.  It  was  held,  that  maintenance  was  ] 
fiEither,  although  literatim^  the  deed  onl; 
parent's  death,  and  that  the  remainder-n 
to  a  portion,  was  to  be  liable  neither  to  \ 
Grant,  holding  that  the  proviso  for  raisii 
the  intention  to  provide  for  the  childrei 
mother,  plain:  and  that  interest  would  cl< 
tenance  of  any  child  who  survived  botl: 
not  become  entitled  to  a  portion.  So,  wl 
to  begin  on  a  certain  day  after  the  deatl 
to  be  paid  accordingly  («{).  So,  where  n 
raised  from  the  death  of  the  survivor  of 
although  the  portions  were  not  payable 
was  directed  to  be  paid  in  respect  of  p 
husband  and  wife,  which  should  first  b 
reversionary  interest  (/);  and  on  the  { 
that  the  maintenance  should  begin  fi 
several  cases,  as  we  shall  hereafter  fii 
reversionary  interests  {g) ;  not,  howev 
cant's  case;  rested  merely  on  constru 
Powlett  V.  Bastard,  the  portion  w 
marriagCj  and  maintenance  being  dir< 
allowed  to  the  infant  In  Berkeley  \ 
a  residue  to  infants,  to  vest  at  twei 
interest  of  their  shares  to  be  paid  t 
for  maintenance,  and  they  were  held 


(c)  Greaves  v.  Mathison,  SirT.  Jones* 
202.    Bojrcot  V.  Cetton,  1  Atk.  652.    Hall 
r.  Carter,  2  Atk.  354,  Lyddoo  v.  Lyddon,        fo 
H  Ves.  558.    Powlett  v.  BasUrd,  6  Mad.         v. 
167.  C 

id)  Stanley  V.  Stanley,  West,  146. 

(«)  RavenBill  v.  Pansev,  1  P.  VVms.         n 
J  79. 


MAINTENANCE  WILI.  BE  ALLOWED.  327 

alreadyi  in  a  fomier  part  of  this  book  (k),  been  shewn  at  large,  Pt.i_Bz.iii. 
tlatwheie  this  express  direction  fcnr  pajrment  of  interest,  or  mainte-  ^"^  ^^'  ^'  ^' 
nance  is  made,  or  an  intention  to  that  effect  be  she?m,  the  cases  of  In  such  case 
dildren  and  strangers  stand  on  escactly  equivalent  grounds,  except  gii™^*on 
sofaras  thisi  that  the  fact  of  the  party  to  be  provided  for  being  a  equivaJent 
relation,  may  finm  a  ground,  from  which  the  Court  may  infer  such  ^'^^'^^' 
icteotion  more  readily  than  if  the  relationship  did  not  exist. 


SECTION  IIL 

Jfkre  the  Infant  hat  not  an  absolute  present  Interest,  and  the  time 
for  the  commencement  or  cesser  of  Maintenance  is  named,  the  Court 
cannot  aUer  it. 


I 


In  general,  if  the  infiint  have  not  an  absolute  present  interest  in  Where  the 
.    tie  fund,  and  the  time  for  the  commencement  of  the  maintenance,  ^""^  ^®"-'*''"" 

-     .  1       ^  mcDcenaent  or 

^   or  tor  Its  cesser,  be  named  in  the  instrument,  the  Court  has  no  cesser  of 

power  to  alter  it,  although  the  interest  be  vested  but  not  payable,  nanw  k°tmcd. 

even  in  the  case  of  children.    Thus  in  Hume  v.  Randall  (/),  where  the  Court       ' 

tie  maintenance  was  by  settlement  directed  to  be  raised  after  the  ^""^^  ^^  '^ 

decease  of  the  father  and  mother,  and  any  after  taken  wife,  as  the 

father  should  appoint:  in  default,  at  the  discretion  of  the  trustees ; 

and  the  father  made  an  ineffectual  appointment  by  will,  that  the 

maintenance  should  begin  from  his  death,  and  gave  other  beneite  to 

eldest  son,  who  was  tenant  in  tail  under  the  settlement :  the  Vice 

Chajicellor  held,  that  by  the  plain  construction  of  the  deed,  during 

the  life  of  the  second  wife,  no  maintenance  could  be  raised ;  but 

that,  as  the  eldest  son  took  under  the  will  certain  bequeste,  he  should 

be  put  to  elect,  whether  he  could  confirm  the  whole  will  or  take 

under  the  settlement  only.  In  RoU  v.  Rolt  (m).  A,  setded  his  estate  to 

his  sister  B., for  life,  with  a  power  to  charge  portions:  in  default,  cer- 

tam  sums  to  he  raised  for  daughters  and  younger  sons  at  twenty-one, 

with  interest  at  five  per  cent  for  mamtenance,  until  their  portions 

should  become  payable,  to  begin  from  such  time  as  appointed  by  the 

husband  and  wife,  and  if  no  appointment,  from  the  death  of  the  survivor 

of  them.    One  daughter  died  an  infant  soon  after  her  father :  no 

appomtment  was  made,  and  the  interest  for  maintenance  was  held  to 

begin  only  from  the  death  of  the  mother,  who  survived.     In  Vemey 

V.  Verney  (n),  by  marriage  setUement  by  the  grandfather,  (after  a 

Umitation  to  the  husband  for  life,  and  as  to  part  of  the  premises,  to 

i\C\  Ch  T  A.  TT 
Btoui  7"  aSey!  2  p!'wbI'^4M  ^"^  *'"''"  «8 !  1  V«.  428  j  2  Ed.  83. 
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FT.l.^BK.in.  secure  1,600^  to  the  wife  if  survivingi  and  the 
Ca.vi.  8.  Ill,  jjjjjg^j  n  i^rm  Qf  £Ye  hundred  years  waa  veatei 

portions  for  daughters,  payable  at  twenty-one  oi 
death  of  the  survivor  of  iadier  and  mother ;  and 
that  in  case  there  should  be  only  one  daughter,  i 
decease  of  the  stirtnvor  of  the  father  and  mother 
male,  might  raise  certain  sums  for  maintenance 
the  only  daughter  attained  twenty-one  in  her 
brought  her  bill  for  her  portion  and  arrears  of 
was  held,  that  neither  the  one  or  the  other  coi 
raised  during  the  life  of  the  mother. 

It  follows,  however,  from  the  principles  discus 
Unless  the  of  this  book,  that  if  the  infant  have  any  absol 
infoDt  have  an  |jj  ^  j^jj j  q^  portion  of  his  owu,  the  mainteni 

terett,  orbe     immediately,  notwithstanding  any  direction  tha 

orconsent  of  ®"'y  ^^™  ^  Certain  period,  which  is  in  fact  nug 
all  parties  can  there  be  a  condition  subsequent  in  defeasance  o: 
even  in  the  cases  before  considered,  of  conti: 
gifts  to  a  class  of  persons,  and  in  those,  and  whe 
who  may  be  entitled  to  the  fiind  can  be  obtainec 
is  apprehended,  will  always  be  granted,  notwithst 
that  it  shall  be  payable  at,  or  till  a  certain  period 
ciples  of  compensation  and  consent  are  here  ec 
where  maintenance  is  not  mentioned  at  all.  < 
where  the  only  argument  for  giving  the  maintena 
intention  of  the  donor,  it  is  evident  that  it  cann< 
the  presumption  contended  for  is  excluded  by  tt 
to  the  contrary. 


SECTION  IV. 

Of  the  Cases  in  which  Maintenance  will  be  allow 
Third  Parties,  for  the  Infants  maim 

r 

whlire*riio^      With  regard  to  allowances  by  way  of  main 
for  time  past    during  time  past,  the  practice  of  the  Court  app< 
varied. 

I.  It  is  by  no  means,  of  course,  to  allow  it  for  t 
nothing^Uow.  whcrc  it  wiU  do  it  for  the  future.    The  old  rule  a 
able  for  time     to  allow  nothing  for  time  past,  and  that  those 
money  for  the  maintenance  of  infants  without  tti 
Court,  should  not  be  reimbursed  (p). 

(o)  Anttt  pp.  276, 279.  (  p)  Reeves  v. 


past 
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11.  There  were,  however,  several  instances  of  exceptions  to  this  Pt.l— -BkJIL 
general  rule.    Thus  in  cases  where  parties,  not  liable  at  law  to  — — f-^ — ' 
miintain  the  infants,  had  done  so,  there  being  no  pereone  mo  Uable9  where  parties 
aod  the  iafrnts  were  without  other  provision,  it  seems  always  to  have  °?r!^^L]^j 
been  allowed  to  such  parties,  for  all  such  a  length  of  time  as  was  sub-  maiiitai*Ded 
sequent  to  the  accruer  of  the  infant's  interest  or  right  to  have  mainte-  ^ooid  otber- 
naooe  (j).  Thus  in  Revett  v.  Harvey  (r),  a  sum  of  420^,  advanced  by  wise  have  been 
a  solicitor  at  the  request  of  an  infant,  for  his  board  and  lodgmg,  he 
being  in  great  distress,  was  allowed  him  in  a  suit,  when  the  infant 
eune  of  age  and  disputed  other  payments.    And  where  the  parties, 
legally  responsible  for  muntenance,  have  deserted  their  charge,  or 
bare  become  insolvent  or  unable  to  maintain  them,  and  other  parties  ' 
hafe  done  so,  they  will  be  allowed  maintenance  from  the  dme  they 
b^gan  to  affi)rd  such  support,  since  the  insolvency,  incapability,  or 
desertion  took  place  («)•    In  Coeter  v.  Coster  {t),  a  married  infant 
bad  been  deserted  by  her  husband  and  maintained  by  her  mother,  and 
maintenance  for  that  period  was  given  to  the  mother  for  her  child. 
So  it  was  holden,  that  where  a  younger  brother  has  a  provision  under 
a  settlement,  and  lives  with  the  elder  brother,  whose  estate  is  charged 
with  the  portion,  he  shall  have  an  allowance  for  this  maintenance,  for 
past  time,  out  of  the  interest  due  (tf).     It  is  presumed,  however,  that 
such  allowance  would  be  confined  to  so  much  as  was  necessary  for 
tbeir  maintenance  and  education  (x). 

III.  So  where  it  is  given  as  a  gift  to  the  infant  expressly,  or  by  way  Where  the 
of  trust  or  direction,  it  will  be  allowed  for  time  past,  even  out  of  con-  m|i^n^^ 
tingent  and  postponed  interests,  to  the  party  maintaining  them,  if  he  is  a  gift 
be  entitled  to  receive  it,  or  to  the  infants  themselves,  if  others  are  j^  win  be 
bound  to  maintain  them.     In  Peit  v.  Fellows  {y\  legacies  were  ^^®''«l  f®' 
bequeathed  by  a  cousin,  payable  at  twenty-one,  with  benefit  of  sur-  partj  main- 
rivorship  among  the  legatees,  with  a  power  to  the  executors,  to^^uS^'tfl^t 
^pply  any  part  for  the  maintenance  of  the  infants  in  their  discretion :  to  infont  him- 
the  legacies  were  held  to  carry  interest  from  the  testator's  death,  and  repnaentativf* 
vhat  the  executors  had  paid  out  of  the  interest  for  maintenance  and 
edocation,  was  deducted  and  allowed  to  them,  and  the  remainder  was 
invested,  it  being  admitted  the  infants  had  no  other  provision.     So  in 
Beevor  v.  Partridge  {z\  there  was  a  gift  of  a  fund  to  trustees,  upon 
inist,  to  apply  the  infisrest  to  the  maintenance  of  the  infants,  in  such 
shares  and  proportions  as  they  should  think  proper :  it  being  con- 
^tnied  to  be  a  gift  to  the  infants,  the  trustees  were  allowed  all  such 

(f )  WiUiaiiis  9.  Williams,  1  B.  C.  C.  (i)  1  Keen,  200. 

1^1.    Kcvel  V.  WatkiaeoD,  I  Ves.  94,  and  (u)  Per  Lord  Hardw.  1  Atk.  55a 

Mer'fcieepiiiid.  (#)  See  Ex  parte  Whitfield,  Ex  parte 

(r)  1  S.  &  S.  504.  Thomas,  3  B.  C.  C.  500.    Ex  parte  Salter, 

(I)  Feodall  V.  Nash ,  5  Ves.  197,  n.  Hill  ibid. 

r.  Hill,  3  Ves.  &  B.  3S3.     Stephens  v.  {y)  1  Sw.  661,  733;  and  see  Sinoh  v. 

^*am,  I  M.  J^  K.  627.     Re  England,  Re  ^haw,  po$t, 

"^rft.  Re  Chambers,  1  R.  &  M.  499,  575.  (s)  L.  J.  R.  i.  89.                                                                        j 
'>T7, 
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Pt.i_Bk.iii.  sums  as  they  had  expended  for  their  maintenas 

CH.VI.  S.IV.  having  accumulated,  was  held  to  belong  to  th< 

survivor  of  the  in&nts.  So  where  the  trust  of  i 

but  reversionary,  is  to  raise  maintenance  from 

payment  of  the  portions :  such  maintenance  w 

with  all  arrears,  from  that  time,  when  the  termcc 

In  WiUiamon  v.  CodHngUm  (6),  a  voluntary 

of  an  illegitimate  child  was  held  goodagunst 

tive,  and  the  estate  having  been  sold,  the  e 

account,  but  he  was  allowed  to  deduct  mum 

already  seen,  that  where  an  in&nt  who  dies 

ment,  expressly  (c)  entitled  to  maintenance 

not  so  applied,  the  representative  of  the  ini 

his  death  to  receive  the  amount;  and  morec 

maintaining  an  in&nt  would  be  entitled  to  cal 

if  such  infant  die,  the  money  so  spent  in  t 

reimbursed  by  the  Court  to  the  party  expei 

Maintenance        IV.  Where,  however,  there  were  personi 

t^^^^   to  maintain  the  infant,  the  rule  of  the  C( 

where  there  are  period  very  inflexible,  and  no  maintenai 

obligedllo  ^    ^^  infant's   property  was  allowed  to   sv 

maintain  the     maintenance  was  expressly  directed  to  be 

will.     In  Hughes  v.  Hughes  (e),  which  w 

although  the  father  was  reported  not  to  hi 

would  only  allow  maintenance  from  the  d 

Old  rule,  that  even  from  the  decree.    In  Andrews  v.  Pa 

?n°8uch'ciIS?    «™«  decision,  saying,  that  it  was  a  very  < 

the  Court,  that  it  will  never  make  a  fathe 

tively  for  what  he  has  paid  without  th 

Exceptions.      Previously,  however,  to  these  cases,  ther 

maintenance  for  past  time  had  been  give 

•^^y  {9)9  it  was  given  to  a  step-father,  .w 

Where  infants  for  twenty  years,  by  Lord  Hardwicke. 

ot^er^isL        &ther  was  bankrupt,  and  a  reference  had 

for  the  benefit  of  the  infant  that  mainten 

from  what  time :  the  Master  reported  1 

or  other  suffi.  allowed  from  March,  1778,  the   time  o 

wen^case  be    Chancellor  gave  it  accordingly.     And  it 

it  was  given  from  the  second  marriag* 

(a)  Ravenhill  v.  Danaey,  2  P.  Wms.  (d 

(h)  1  Vcs.  616.  (« 

(c)    AnU,   Ch.    III.    S.    I.    p.    288.  ( 

Beevor  v.  Partridge,  anu.     Bond's  case*  Ci 

2  Cas.  Ch.  165.    Heysham  v.  Heysham,  n 

1  Coz,  179.     £dgeworth  v.  Edgewortfa,  C> 
1  Beat  328»&c. 
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Jj^  '*«''»»,  >ul»eqneiiny,  leeiiii  to  ha™  altered  h»  opinion,  and  P,.1-B.JII. 
™"«J  tiM  Mricm™  othii  own  mle  (*),  and  tile  practice  liecame  in  9!LLi^ — ■ 
•P*"* degree aluned (J),  la  geneit], it  may  be  elated  that  although 
™£*"al  rule  remiini  the  ume,  that  it  ia  not  oalial  to  malte  any 
^^^i*^  on  the  iobject  of  maintenuice  retrospectively  (m).  yet  the  Aj"^"^ 

"  will  gi^g  J,  j^^  the  time  at  which  the  children  ceased  to  have ,],,  d™  th« 
^r™"'  "Jaim  for  maiotenanee  from  other  «>urce.,  or  had  a  Uwfel  j^^^SS. 
***'°'  upon  the  fund  m  question,  if  a  sufficient  case  be  made  for  that  on  ,h,  other 
P"T>o«e,  each  cue  being  viewed  by  the  Court  so  a>  to  meet  it.  P',^^,'' 
^ncea.     Thn.  in  Mtnds  T.  £ori  flbtr.  W,  where  munlenance  '"-^■^ 

directed  by  the  setdement,  it  waa  allowed  for  the  child  of  the  ^,,0^ 
^<»"d  mMTisge  of  the  husband,  who  had  six  other  children  by  the  5;_^<o. 
lie  r^""*'  °°  ""  S"""^  »f  'I  •»'"«  *  P*"  "'  ''"  «»'^''''°  of  rf.  ■"". 
for  ih     '  ""  *'  ™'™'  f"  ''"  «>»■"'  inarriagc,  and  wa.  cakulated 
PmnHZ.''""  ^'  '""  'I"  ^'•1'  »f  '!»  "Other,  from  whom  the 
lUy^.  """J.  the  father  having  no  intere.1  after  her  death,  but  the 
,„^j»;»"K  to  the  children.    In  Or<»»«.B  v.  Gr.CT««>»  W.  >"«" 

'•'««.  T„  ,  "•*"°»1>""»™g  »'"ri"J  "e""  immedaleiy  to  i^Miv- 
"^  •Uo-xl?''  "'""""stBicM.  In  Stmi  r.  BtyiMr  (?),  two  •nuts 
'"Me  to  fi,,  '".  *=  fitber,  the  petitioner,  which  be  had  made  htmaelf 
""'  "">  PrLr"""^"  P'^ioi"  'o  ">e  report,  the  counsel  noticing 
"»  LoftJ  ci  '"'  "''«'«'  '">"■  •'■«  o"  ■■"''•  of"''"''  »''=™<'on 
■""^'""n  wa,  """'  eipresBcd  hu  approbation!  and  a  similar 
"^  '"or  ,„j  r*™  m  aSeroorf  V.  SmM  (}),  where  the  ftther  was 
"^  rei„b„^  "Ma  '•rge  family.  In  Ex  part,  BorKnjIon  (r),  debt. 
Z""^  in  ,1,7^  '"  *  Athe,  in  distreued  circumetance.,  which  he  had 
("•/""'tune,  ."^'tenaiMe  of  hi.  children  onl  of  the  interest  of 
ihe  *'"'=''  he  1° f°""  V.  Siocit6.m.  (a),  aum.  were  Jlowed  to  the 
Sraodchijj  I'd  expended  for  the  maintenance  of  hi.  chUdren, 
f~'^''li<m,  J  °'  ">e  t«.tator,  though  there  wa.  a  direction  for 
^S'-^'^lft';-'"  annuitant,  nnder  the  will  were  dead.  In 
Bt«j5  "  'kouljT'  '^Here  the  troateea  were  empowered  to  la,  out 
"wi?"''*'  t«  ,h  .*"**Bcient,  out  of  the  renU  and  proBla  of  red 
"IrZ!.'"'"  '0  bsrf  '"*"«•» ta  in  their  maintenance,  and  the  father  was 
^'hor;'"%,IK».?***»it-v,  maintenance  waa  ordered  for  the  infant 
••uT'  *"  "oikT.  ^  **«»e  when  he  became  entitled  to  the  e.tat... 
""lew  K^  *»'C.t.  ,„d  never  bad  been  of  ability,  mainte- 
">>V»,  ^•»»      the  death   of  the  iither  (.).     In  «•.«».  v. 


*<a)  6  Ve».  4S4. 
)r)  1  B.  fc  B.  MO. 
(it  9  Vm.  470. 


r^Vli^asTl,^  -ea,M.R.i  >,)  lB.C.C.387.iul805. 
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Pt.i BK.in.  ShatD  (x),  the  testator  was  the  granduncle,  and 

Ch.vl  s.  IV.  direction  for  maintenancef  and  the  father  was 

maintenance  for  time  past  was  allowed  to  the  c 

that  case^  it  appears  that  in  such  case  it  will 

whether  the  fund  be  a  residue  or  money  legacy* 

So  allowed  Where  the  father  or  other  parent  or  pa 

maktemiDce     ^y  settlement  or  by  express  gift,  entitled  to  ha^ 

a  gift  to  the      withstanding  he  may  be  of  ability,  it  will  be  g; 

]^rty,  wkbour  ^^^^9  f'^om  the  period  when  the  interest  of  the 

r^vd  to  hit     In  one  case  {z),  there  was  a  devise  of  real  and  f 

first  son  of  A.,  when  he  should  attain  twewty-one^ 

he  should  be  brought  up  with  good  learning,  an 

had  no  son  at  the  time  of  the  will  or  decree : 

personal  estate  were  decreed  to  accumulate,  i 

of  the  real  estate,  should  descend  to  the  heir  i 

born,  when  they  should  be  applied  for  his  maint 

Where  the  maintenance  is  in  fact  a  legacy  to 
party,  it  will  be  ordered  to  be  paid  retrospective 
the  testator's  death  (a). 

Where  maintenance  was  directed  to  be  paid  t 
discretion  of  the  trustees,  it  was  ordered  by  the 
from  the  testator's  death  (i).  In  Fairman  v.  Grei 
had  estates  in  fee,  under  the  will  of  his  fiither,  wh 
residue  of  the  fisither's  personal  estate  was  given  to  h 
to  be  paid  at  twenty-one,  subject  as  to  both  real  an 
a  life  estate  to  the  mother  during  widowhood,  with 
maintenance  if  she  married  again :  the  grandfathe 
also  devised  his  real  estate  to  his  eldest  grandson 
gave  the  residue  of  his  personalty,  to  be  paid 
rents  were  to  accumulate  during  his  minority,  and 
gent  devise  over  to  the  other  grandchildren,  if  th< 
twenty-one  without  issue,  and  in  such  case  the  inl 
plied  to  their  respective  uses  during  minority,  wi 
each  to  his  grandchildren,  all  to  accumulate.  Th 
nance  was  made  firom  the  death  of  the  grandfathe 
widow,  having  maintained  them  up  to  that  tim 
Magrath  (c{),  an  infant  was  entitled  by  will,  subjei 
debts,  to  a  portion  of  1500Z.  payable  at  marriag 
fourteen,  and  two  years  afterwards  being  left  a  wid 
being  unpaid,  executed  a  bond  for  400^  to  h< 

(ff)  9  Ves.  285.  (a)  Brown  v.  ( 

(y)  Mundy    v.     Earl    Howe,    tufra,  Berkeley  «•  Swinb 

Stocken  o.  Stockeo,  4  Sim.  159 ;  4  Myl.  &  Gilbert,  Jac.  361. 

Cr.  95.    Meacber  o.  Youi^,  2  M.  &  K.  (d)  Hill «.  HUl, 

490.    See  Berkeley  o.  Swinburne,  6  Sim«  U)  10  Ves.  45. 

613.  ^  (rf)  2  Sch  &  L 
(x)  Bullock  V.  StoDM,  2  Ve>.  sen.  52L 
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Bother  having  married  again)  for  maintenance  daring  the  four  years  PtJ.-b..iii. 
the  had  lived  with  the  mother,  upon  promise  of  having  the  portion  ^SiXLAJLY- 
pud.  The  bond  seems  to  have  been  considered  fraudulent,  and  it 
m  held  that  the  mother  had  no  claim  whatever  on  the  principal  for 
such  maintenance,  but  at  the  utmost  only  a  lien  on  the  interest  of  her 
fcrtune  when  recovered :  but  it  was  stated  that  if  fairly  executed, 
km  a  feeling  of  propriety  under  proper  advice,  and  having  imme' 
ditte  means  of  payment,  it  might  have  been  valid. 

In  Maberltg  v,  Turton  (e),  there  was  a  bequest  of  8000/.  for  the  Wh«e  tn»t«. 
ciiudren  of  a  niece  and  her  husband,  the  interest  to  accumulate  with  ^"'P"**""''  ^ 
«  power  for  the  trustees,  with  the  approbaUon  of  the  father  and  S^TiL, 
aiotber,  or  after  their  death,  at  their  discretion,  to  apply  the  dividends  ^"t^'  "^ 
for  maintenance;  the  testator  died  in  1792,  the  father  was  the  executor  o"W«dto«l«". 
rfthelast  surviring  trustee,  and,  under  an  order  of  the  Court,  paid 
Ae  money  into  Court  on  a  bill  filed  on  behalf  of  the  infant  children. 
Lord  EWon,  on  the  application,  said,  "  at  present,  as  the  precedents 
^,  the  Court  must  look  at  each  case  with  a  view  to  make  such 
wef  as  the  rule  prescribed  by  the  testator  justifies,  and  the  conduct 
Mtheparty  allows."  After  remarking  that  the  intention  of  the  testator 
w««ot  to  entrust  the  father  or  mother  with  power  of  applying  these 
jiofflds  formaintenance,  but  the  trustees,  subject  to  their  discretion, 
a.    m  this  case  there  were  no  trustees  acting,  and  if  the 
jfT""  ■*«»  "PPl'ed,  it  has  been  so  not  according  to  the  discretion 
ConrTii'*^'"  *e  testator  intended  and  authorized :  hence  the 
WeT  "™'"*  ""*^y  ^^'^  ***  *^^^  *'"«'>'  ^  '•"e  done." 
otion  w"*mT  '^'^"S'y  «°»^«  »o  "•qui"  whether  such  appli- 
Tlielf«l"?     J?  ^  reasonable  and  proper  by  the  trustees. 
«Mter  found  in  the  aflirmative  as  to  the  whole  of  such  interest ; 
«XiJZl-  "*"  V^  ^"^  »^°  ""^'^^d  for  past  time.     On  the 
«ttlei  ,1    r?  '"  f'^-^'^  ^-  ^«'"«-*»'y  (/)'  "here,  under  a 
per  ann!:  7       ■'  *'"  ^'^  "*^**  °*"  *«  ^^''''  '"«  ^ntiUed  to  800/. 
m  ]J1  f  """"I'^n^nce  at  the  discretion  of  the  trustees,  but  they 

iiividl^!^.  .  ^"  '"'"'*'°"  '^^^  *°  *e  trusts,  paid  the  whole 
maintT  I  "'*^''''  g™>dmother,  who  allowed  but  300/1  for 
and  a^*°  »»*P-*"**«  of  the  infant,  wiUi  whom  she  resided : 
effect- 1^  "***  "*^®  *''"'  *"  increased  maintenance,  but  wiUiout 
•ere  'diseov"^J'  ^^^  marriage  of  the  infant,  the  real  state  of  the  trust 

mcrease  nt,      l'"    *  ^'"  """  ^^''^  "*""'*  ^^  grandmother  for  an 

Vice  ChanaW     V"*  maintenance  allowance ;  it  was  held  by  the 

exercised  the  ri        •"  !!. ''PP*"'^*  ^''^t  *e  trustees  might  have 

»  reference         '*^*''°"  '^ '^ey  had  been  called  on,  in  giving  more, 

pfopertohT'ii  ^'°^'  '"  inquire  and  state  what,  if  anything,  was 

of  the  mai  *^  *"*  ^'*^  ^  ^  plaintiff  in  respect  of  the  expense 

nwnance  and  education  of  the  infant  from  the  deatii  of  die 

"  ^*  *W-  (/)  V.  C.  July  2, 1840.  L.  J.  R.  u. 
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Pt.i_Bk.iii.  grandfather  to  the  time  of  the  marriage  beyond  the  wm  ot  3WI 
^^-X^-^'  ^^*  with  liberty  to  state  special  circumstances.   In  Manhaliy,  Ed 
Arefereoce      foatf  (g),  the  father  and  mother  of  the  infant,  teoaDitoT  Me,  iy 
who^hl^^mjan!  ^""ng  the  hearing,  a  reference  was  made  to  inquire  by  whom 
tained  infant     infant  had  been  maintained  since  the  death  of  the  testator  (who 
^iaUue.     ^^^  grandfather),  and  what  sums  paid  in  reapect  thereof,  and  ^ 
would  be  proper  to  be  allowed  for  time  past    In  this  instano 
special  case  appears  to  have  been  made. 
General  rale        However,  notwithstanding  in  all  these  special  cases,  nuiintei 
that  u  b  not     ^as  been  allowed  for  infants  for  time  past  to  parents,  and 
luudito make  parties,  yet,  as  has  been  already  observed,  the  general  rule 
as  tomainte-    Court  remains  the  same,  that  it  it  not  usual  to  make  OMf  rej 
^j^'l^  I      of>  the  sub/ect  ofmaintenance  retrospectiveiy.  In  Simon  v.  Ban 
Sir  J.  Leach  refused  to  make  a  reference  for  maintenance  aa 
past,  where  the  father  alleged  inability.   In  Ex  parte  B(md({ 
a  reference  was  asked  whether  the  fiither  was  of  abiUty ,  and 
what  was  a  proper  allowance,  and  whether  any  should  be  all( 
past  time.  Lord  Cottenham,  then  Master  of  the  RoUa,  asii 
had  made  inquiry  as  to  the  practice,  and  found  that  it  was 
to  what  was  stated  to  be  introduced  by  Lord  Roaalyn,  to  a 
maintenance,  and  to  treat  as  a  debt  the  expendUture  whicl 
imposes  upon  the  &ther  as  a  duty,  would  be  to  act  against  i 
rule  of  the  Court.    The  Court  might,  if  a  special  case  w 
direct  an  inquiry,  but  not  of  course- 
Past  mainte-        V.  It  IS  apprehended  that  the  same  rules  apply  with 
t'^auTtS^raJL  P*®^  maintenance,  as  with  respect  to  future  maintenanc 
astoftttare      where  no  maintenance  is  given,  and  the  fund  is  coi 
uTnoMwUi   defeasible  by  condition  subsequent,  or  the  payment  is 
be  allowed      but  no  maintenance  can  be  payable,  of  course,  for  any 
infants' interest  the  contingency  is  determined,  or  the  condition  takes  pi 
determined,      jgfej^t  ^hg  infant's  interest. 

Pastmainte-  VL  It  seems  Certain,  that  although  a  party,  un< 
miyabiein  obligation  to  do  SO,  much  less  a  parent,  may  have  i 
respect  of  the    infant  for  some  time  previous  to  the  time  when  he  beca 

time  antecedent  •^i  ii*i.  •  • 

to  the  infant     ^^  the  property,  or  had  a  title  to  receive  mamtenana 
having  any      such  person  SO  maintaining  him  will  have  no  right  ^ 
reimbursed  the  expense  incurred,  during  such  perl 
income  or  principal  of  such  property. 

In  Jte  Mary  England  (j),  it  was  proposed  to  raise 
to  reimburse  the  executor  of  the  testatrix  for  expec 
maintaining  the  infants,  who  had  been   deserted 
before  her  death,  but  it  was  refused,  as  forming    nc 
property  acquired  by  her  will. 

(g)  2  Sw.  461.  (i)  2  JVf .  &  K.   43 

(h)  Tanil.  22.  (j)  1  R.  &  M.  5S 
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VII.  If  a  guardian  expends  more  in  the  maintenance  of  an  infant  Pt.i.— Bk.iii. 
than  the  sum  allowedi  the  Court  will  not  make  any  reference  for  ^"'  ^^-  ^-  ^^« 
sach  extra  expenditure,  unless  a  special  case  is  made,  as  in  Rainsfard  ^°  *'*™ml'in° 
V.  Freeman  (A),  where  the  original  reference  had  been  seven  years'  tenance  where 
back,  and  the  petition  stated  the  changes  in  the  situation  of  the  hatfxc^ld 
infant  since  that  time,  and  prayed  for  an  increase,  and  an  allowance  ^^  """* 
for  what  had  been  already  expended.     The  Lord  Chancellor  said  k  HSiti"*^* 
It  could  never  be  done,  except  under  special  circumstances ;  but  in  '^""*- 
that  case  he  thought  there  was  reason  for  what  had  been  done,  and 
made  the  order. 

VIII.  Maintenance  is  never  deducted  out  of  a  legacy  left  by  a  Maintenance, 
fether  to  a  child  (/);  nor  where    a    father  dies  indebted   to   his  I^t-^n^tThf ' 
children  (m),  shall  his  executor  deduct  anything  from  the  debt,  in  «»»»W'«°  ^^^^K 
respect  of  maintenance,  even  in  favour  of  creditors.  Si'dr  fler  or 

If,  however,  on  a  voluntary  settlement  by  a  father,  an  account  is  "i^'j^^^utned 
dirwted  on  behalf  of  the  son,  his  maintenance  will  be  deducted  (n).     them. 

On  the  other  hand,  a  claim  on  the  part  of  the  children  for  alleged  Aneanof 
arrears  of  maintenance,  accrued  during  the  lifetime  of  the  father,  "J2?"'11„ 

tenant  for  IJf       'li  •  wnetner  claim- 

lur  uie,  wiJi  not,  It  seems,  be  entertained  under  any  circum-  able  by 
stances,  however  favourable  to  the  claim,  unless  the  direction  for  such  ^arenfLn^r' 
auowance  in  the  deed  be  positive  and  unequivocal.     Accordingly,  ^o'  «fe- 
»lere  portions  were  made  raisable  by  sale  of  a  reversionary  interest 
^      father's  lifetime,  on  the  children  attaining   twenty-one  or 
^  '"age,  with  a  provision  for  the  maintenance  of  the  children  in  the 
th  f  r^'  ^}^^^^  *ny  particular  reference  to  the  circumstances  of 
^  ather  being  previously  dead,  the  trust  for  raising  maintenance 
^^considercd  as  having  application,  not  to  the  children  generally 

eir  birth,  but  to  such  only  as  should  survive  the  parent,  and 
'^^"^"der  age  at  his  death  (o). 

party  whl^T  **'  "^^^^  maintenance  is  to  be  reimbursed  by  any  ^^  i„tere«c 
torwp-    .*^!!^"'  ^^  *^*^e  paid  it,  but  did  not,  to  any  person  entitled  maintenance 
princ-  'T  '^      ^^^^  *^™'  *®  repayment  will  be  without  interest.  The      ^"'  *™" 
ipal  sums  paid  for   maintenance  of  younger  children  to  the 

^nki  f  k  ^^""^  "^^^"^^i  in  the  House  of  Lords  towards  the 
the  ?  iT^  jointure,  the  Court  would  not  let  them  be  applied  at 
^^  me  when  they  were  paid,  but  in  one  entire  sum  at  the  end  of 
^^^account;  and  so  struck  oflFall  the  interest  for  above  sixteen  years, 
articles^h  *^  ^^^^  **^  ^^^  principal  (p).  So  where,  by  marriage 
for  d'  *h  ^'  *  f*^^cr  was  to  pay  several  sums  at  several  times, 
to  th  *  "^^  husband's  incumbrances,  and  he  advances  money 
son-in.iaw,  and  maintjuns  the  wife  and  child  for  two  years :  such 

{k)  2  Cox  417 

^0  Jefte^i,  j' ir.^    o  ,  ,  617;  and  see  Ex  parte  Macklin,  2  Vei. 

ftnd.  *  *'ttgtMid  r.  Morris,  cited  (o)  Corbett  •.  Maidwell,  1  Salk.  ISd. 

(«)  Waiianttoii  •   r^  •  ^       ,    ,  ^^  Udy  Dawes  v.  Chute.  1  Vern.  160. 

"*Hwm  9,  Codnngton,  1  Ves. 


time. 
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Pt.l— B1.III.  money  allowed  for  maintenance  shall  be  added  at  the  toot  of  l\ie 
^' — '-^ — -  count,  but  shall  not  carry  interest  (g).    And,  in  general,  interei 
never  allowed  on  arrears  of  maintenance  (r). 

SECTION  V. 
Of  the  cesser  of  Maintenance  and  its  AfportionmsuU 

MaiDteDance        The  allowance  of  maintenance,  properly  speakingi  of  couTse « 
doesnot  extend  ^j^^  the  minority  of  the   recipient,    and  none  will  be  a' 
miDority.         beyond  («).    "  Maintenance,  education,  and  bringing  up,'*  si 
by  themselves,  have  reference  to  minority  (t).    If  by  the  spec 
visions  of  the  deed  of  gift  or  will,  a  further  aUowance  is  gi' 
such  cannot  be  considered  as  maintenance  in  the  sense  we  s 
considering  it.     A  bequest  to  A.  with  a  direction  to  app\]^  a 
money  towards  the  education  of  a  particular  person,  an  inf: 
been  held  not  to  extend  to  giving  benefits  in  the  course  ol 
after  his  minority,  but  to  terminate  therewith  (9).    In  C&c 
But  marriage     Goldmh{w\  where  the  direction  was  to  maintain  the  testat 
docs  not  put  an  during  minority,  and  his  daughter  till  twenty-one  or  maTt^ 
she  married  at  eighteen,  yet  it  was  given  to  the  daughter  ti' 
one  notwithstanding,  on  the  ground  of  intention.     In  Prid 
there  was  a  trust  for  accumulation  for  the  benefit  of  th( 
which  two  nephews  should  leave  at  their  decease,  wUVi  t 
apply  the  income  for  maintenance  during  minority :  pa^^ 
maintenance  after  minority  were  disallowed  ;  but  marriagf 
not  to  disentide  them  to  receive  it. 

On  the  other  hand,  where  the  interest  of  certain  funds  \ 
''to  be  applied  for  maintenance  and  education,**  but  no  \ 
made    of  the   principal  {x) ;    and  where    the    donee  vi 
**  future  maintenance  out  of  my  funded  property  **  {ni\  tVi^ 
held  to  confer  a  life  interest. 
Not  allowed         It  seems  clear  that  if  there  be  an  express  direcWon  iViat 
S^^e  dtricted.    ^^^^  ^^^^  *^  *  certain  time,  or  that  accumulation  shall  I: 
except  in  case  nance  cannot  be  given  out  of  a  fund  in  wVvVcVi  t]be  infai 
pi^nUml^,  absolute  present  interest,  even  where  the  donor  is  a  pai 
or  to  one  of  a    period  or  event  indicated,unless  such  infant  \>e  one  of  a  c\f 
sent  be  the  whole,  or  the  consent  of  those  subsequently  entitled  ^ 

obuined.  ill  jff^g  y^  Welfit  («),  a  testator  directed  maintenance  U 
wife  for  her  children  till  the  death  of  her  father «  ^wlierv  \) 
to  accumulate,  the  accumulation  to  go  over  to  persons 

(g)  Kirwan  v.  Blake.  4  B.  P.  C.  632.  <«>  \^a.in\ey  «.  GW\, 
Tonal.  Ed.                                                           ».  Fooka,  mt^nr^K 

(r)  MellUh  v.  Mellish,  14  Vet.  616.  C«oi    1 1   vl^"  1 

(1)  Pride  t».  Fooks,  2  Beav.  430.  Cotter  rx^   ^^.^^Llir      Vm    j 

•,  Cotter.  I  Keen.  499.  c  *  5    Kil^i!!^-  ^**^ 

(0  Btdham  V.  Mee.  1  R.  St  M.  631.  (j/   3  SteT^SSt*-  ! 

(u)  M'Dermott  «.  Keiley.  3  Ruii.  264.  ^    ^    *^  ^m- saa*     \ 
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jctin  esilenee;  and  tbe  Comt,  on  applicaticHi,  refiiMd  to  allow  smy  Pt.i.— Gt.i: 
[ftbedeiihofthefirther. 


And  it  n  cleu  thu  even  where  express  muDtenance  is  given  to  an  ""i  >ilo»ed 
bfant  out  of  a  ftmd  not  absolutely  and  presently  his  own  in  enjoy-  of i^i,  „ 
wan,  tlw  right  to  recnve  it  ceases  with  his  life,  and  it  cannot  be  9™" "'  '>'* 
dsnd  to  hb  representative  after  his  death  (y).     And  further,  that 
■We  the  interest  of  the  in&nt  is  determined  by  the  happening  of  a 
a^ageaef,  or   the  taking  eG^t  of  a  condition  subsequent,  no 
ninteouee  (except  by  virtue  of  an  express  direction  or  evident 
imtioi])  can  be  allowed  to  any  person  for  him  afterwards. 
Where  Duintenance  is  directed  to  be  raised  half  yearly,  until  ApporiioQiMi 
(iildren  attain  twenty-one,  a  propcntionable  part  of  the  allowance    ''*'""°"» 
liO  Ik  niitUe  in  respect  of  the  interval  between  the  last  faalf-yeai^y 
^  of  payownt  and  the  death,  or  coming  of  age,  of  the  several 
diildren,  the  cba^  being  created  for  tbeir  daily  subsistence (i).     It 
I";,  bowever,  make  a  ihfierence  where  the  half-yearly  payments  are 
ffigiimlly  prospective  payments  for  the  ensuii^  half-year,  and  are 
M  payable  at  the  end  of  each  half-year,  in  order  to  discharge  the 
ipcDsei  mcorred  within  the  six  preceding  months  (a).     However 
mnenaace  directed  to  be  paid  by  die  Court  is  always  apportionable. 
nod  in  the  case  of  annuities  for  the  matntenaoce  of  in&nts  apportion- 
■nt  was  always  allowed  (6). 

(•)  3  Bl.  R.  1017. 

(ft)  WiboD  >.  Hw>n,  Anb.  379.  d. 
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CHAPTER  VII. 

Of  the  Rules  of  the  Court  respecting  the  Amount  of  Maintenance 

to  be  allowed  for  Infants. 

c^'^vif *s  7'     ^^  ^^^^  already  seen  that  the  principles  which  induce  the  Court 

— * -— -—"  to  give  maintenance,  in  any  case,  for  infants,  and  to  allow  the  validity 

of  payments  made  for  them  out  of  their  property  for  this  purpose  by 
others,  is  the  benefit  which  must  thereby  result  to  them,  and  the  duty 
and  propriety  of  bringing  them  up  according  to  their  fortunes  and 
expectations.  The  same  principles  will  regulate  the  amount  of  the 
allowance  so  made,  which  will,  therefore,  vary  with  circumstances. 


SECTION  I. 

Where  the  Where  the  amount  has  been  specified  by  the  instrument  of  dona- 

8"*cifi«i*b  ^^^^*  *^^  general  rule  is,  as  we  have  already  seen  (a)  incidentally, 
the  donor,  that  that  such  will  be  the  limit  of  what  the  Court  will  allow.  But  if  this 
the^n^?  "  ^  insufficient  for  a  reasonable  maintenance,  more  will  be  given  if 
the  property  allow  of  it,  notwithstanding  any  direction  for  accumula- 
tion ;  that  is,  provided  the  legacy  or  gift  be  ves  ted^  but  not  where 
future  or  contingent,  unless  falling  within  some  of  the  cases  formerly 
examined,  (as  where  a  class  is  entitled,  or  consent  can  be  obtained,) 
other  than  those  where  a  presumed  intention  of  the  donor,  is  the 
only  reason  that  maintenance  is  allowed  by  the  Court :  or  unless 
it  be  provided  out  of  another  fund ;  for  it  is  clear,  that  as  to  all 
ultra  the  specified  sum,  the  case  becomes  the  same  as  if  no 
maintenance  at  all  had  been  directed  by  the  donor,  with  this 
additional  circumstance,  that  the  donor  could  not  have  intendec 
any  more,  since  he  has  named  a  specific  sum.  Thus  in  Ayn*- 
worth  V.  Ptatchett  {b)y  the  mother's  income  was  only  lOOiL  pei 
annum,  and  the  maintenance  provided  by  the  will  was  only  SOL  foi 
all  the  children,  and  the  income  of  the  estate  gready  exceeded  tha 

(a)  AnU,  S.  II.  Ch.  II.    Hay  v.  Palmer,       330. 
2  P.  Wms.  SOI.  Reyniflh  V.  MartiD,  3  Atk.  (fr)  13  Vet.  32t 
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sum;  an  increase  was  given.  In  Stretch  V.  Watkins (c),  the  child's  ch ^vif's^T 
income  was  120i  per  annunii  but  only  20/.  given  for  maintenance ; 
the  allowance  was  increased.  And  the  cases  noticed  below  were 
of  a  similar  nature  (cQ.  Where  a  power  was  given  to  raise 
reasonabk  maintenance,  it  was  holden  applicable,  not  only  to  the 
uDount,  but  also  to  the  time  and  occasion  for  which  the  child  would 
want  it  (e).  In  all  these  cases^  unless  they  are  very  plain,  a  previous 
reference  to  the  Master  is  requisite  to  ascertain  the  fact  of  the 
insufficiency,  and  the  amount  of  the  necessary  increase. 

If  more  than  is  necessary  be  given  by  the  instrument  of  donation,  if  more  than 
and  there  be  another  fund  for  maintenance,  (as  if  the  father  be  alive,  "a^^^r  the 
and  of  ability,  or  another  fund  be  first  applicable,)  only  so  much  as  is  direction  be  to 
necessary  will  be  allowed  by  the  Court ;  and  the  remainder  will  accu-  wha7i«  nece*- 
mulate  for  the  benefit  of  the  infant  Thus  in  Rawlins  v.  GoldfrofiJ)^  »'y»  on>y  **»« 
the  testator  bequeathed  the  residue  of  the  yearly  rents  and  profits  of  wmTe*aUowed, 
fcis  real  and  personal  estates,  to  his  sons-in-law,  and  their  wives,  his  *"^  ^^®  ^K^ 
daughters,  in  manner  in  his  will  mentioned ;  and  in  case  of  the  death  accnmultte. 
of  any  of  his  daughters  leaving  issue,  upon  trust  to  pay  and  apply  so 
mocb  of  her  share  as  might  be  necessary  towards  the  maintenance  and 
education  of  her  children ;  and  the  residue  he  gave  amongst  the  chil- 
dren of  his  daughters  equally.     The  father  and  mother  of  one  set  of 
grandchildren  died  (the  other  daughter  being  sdll  living),  afler  filing 
a  biU,  praying  for  maintenance  for  their  children,  who,  however,  had 
DO  vested  interest  in  any  of  the  shares  till  the  death  of  both  the 
testator^s  daughters.     The  Master  of  the  Rolls,  however,  held  that 
the  capital  was  given  to  the  children  with  all  the  accumulation, 
reserving  only  so  much  as  they  had  a  right  to  demand  for  main* 
tenance  and  education,  according  to  their  situations,  as  much  only 
as  might  be  necessary  after  all  the  appropriations  for  their  benefit 
vere  exhausted ;  and  he  declared  they  were  entitled  to  so  much  of 
the  interest  of  the  share  of  their  late  mother  as  might  he  necessary 
for  their  maintenance  and  education ;  and  referred  it  to  the  Master 
to  inquire  what  fortune  they  were  entitled  to,  with  liberty  to  apply 
vhat  might  he  necessary  for  maintenance  and  education ;  what  was 
not  so  ne<:es8ary  to  be  added  to  the  principal.      In   Wynch  v. 
Wyneh  {ff),  where  there  was  a  legacy  of  10,000/.  to  daughters,  to  be 
paid  at  twenty-one  or  marriage,  but  not  to  be  vested  till  that  time, 
with  a  provision  for  maintenance  out  of  the  personal  estate,  not 
txteeding  4fL  per  cent  on  the  legacies :  they  were  held  not  to  be 
CBtitled  to  interest  at  that  rate  on  their  fortunes  till  payable,  but  only 
to  maintenance  not  exceeding  that  sum. 

(<)  1  Bfad.  233.  {%)  £dg<9worth   v.    Edgeworth,    B.   & 

(^)  Bourae  v.  Tynte,  1  P.  Wms.  786.  Beatt.  335. 

IGicImU  r.  Power,  9  Vet.  288.    Long  v.  (f)&  Vee.  440. 

Lh^,  ihid.  286L    Torner  v.  Turner.  4  Sim.  [g)  1  Cos,  433. 
OX,    JoHdyn  »•  JoMelyo,  9  Sim.  64. 

Z  2 
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PtJ.— B1.111.  In  Boffcot  V.  CoiUm  (A),  certain  sums,  "  or  the  interests  of  their 
— '- — '—^-^  portions,**  was  directed  to  be  padd  for  the  maintenance  of  children, 
dirw:ted^ai-  And  4/.  per  Cent,  was  allowed;  where  5L  per  cent,  was  directed  to  be 
Jowed  to  the  p^jd  for  maintenance,  the  whole  was  allowed  to  the  representative  of 
of  the  infant  if  an  infant,  who  died.  In  PcwleU  v.  Bastard  («)f  a  term  was  limited 
doallle  m^.^  ^  ^  Ixustee,  by  a  marriage  settlement,  for  the  purpose  of  raising  a 
tenaoceifthe  sum  of  money  for  the  maintenance  and  education  of  the  youngei 
pl^n.  ^°  children  of  A.,  as  A.  should  direct,  and  in  de&ult,  equally ;  the  same 
to  be  paid  to,  or  for  them,  until  their  respective  portions  provided  foi 


them  out  of  other  property  should  be  payable,  and  paid.  A.  by  vi 
appointed  a  certain  pordon  for  the  plaintiff,  to  be  vested  at  twenty* 
one  or  marriage,  and  directed  that  a  certain  part  of  the  interest  01 
dividends  thereof  should  be  applied  towards  her  muntenance  an( 
edcuation ;  but  made  no  appointment,  or  gave  any  directions  relative 
to  the  money  to  be  raised  under  the  term.  On  the  bill  of  the  iniani 
heard  on  bill  and  answer,  it  was  held  that  she  was  entitled  to  hav 
her  share  of  the  money  provided  by  the  term  raised  ibr  her  benefil 
until  the  period  when  her  portion  became  payable ;  that  it  was  nc 
impossible  that  it  should  be  the  intention  of  parents  to  provide 
larger  fund  for  the  education  of  children  than  the  mere  income  < 
their  future  portions ;  the  portions  of  younger  children  of  gres 
families  being  seldom  large,  though  they  have  the  same  education  s 
the  eldest  child  (i).  In  Josselyn  v.  Jouelyn  there  were  two  funds 
the  infant  was  entitled  to  the  real  estate  in  fee,  with  a  gift  over,  i 
case  he  died  under  twenty-one  without  issue  then  living :  also  1 
the  residue,  with  a  directum  for  accumulation  till  his  ageoftwent\ 
four,  a  provision  of  60/.  maintenance  till  that  age,  and  a  like  devi 
over ;  the  60/.  being  found  insufficient,  increased  maintenance  wi 
given,  to  be  paid  wholly  out  of  the  real  estates. 


SECTION  n. 

Of  the  Amount  of  Maintenance  when  given  at  the  Discretion 

Trustees  or  third  parties^ 

How  the  ^^  h&ve  before  seen  (/)  that  in  such  case,  if  the  trustees  or  thi 

mainten**^  parties  refusc  to  allow  maintenance,  or  they  decline  to  exercise  tl 
regulated  when  trust,  the  Court  will  do  SO  for  them,  and  will  generally  control  th< 
to'^di^i^tlon  discretion,  if  improperly  exercised.  So  it  is  apprehended,  that 
of  third  pntieg.  their  discretion  be  wrongly  exercised  as  to  the  amoutU  of  the  mai 
tenance,  a  similar  course  will  be  followed,  and  that  discretion  co 

Qi)  1  Atk.  555.  cisioDS  in  Ravenhill  v.  Danaey,  2  P.  Wi 

(i)  6  Mad.  167.  179.     Bond*ft  case.  2  Ca«.  Cb.  167,  anU 

{k)  Seew  to  this  point  abo  similar  de*  (<)  Ants,  p.  298. 
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hilled.   In  Utmle^  v.  QiBiert  (m),  where  the  fund  was  given  to  the  Pr.i BlIU. 

life,  to  be  qiplied  bj  ber  at  her  discretion,  for  the  education  of  her  Ch.vii.  8.ii. 

no,  *»!  ■!»  «u  not  to  be  accountable  to  him,  or  any  other  person, 

k  (be  ipfilication :  die  Court,  although  holding  that  the  fund  was  a 

^  10  ba,  yet  decided  that  it  was  subject  to  the  application  of  such 

l«il  u  tfae  Matter  might  think  fit  to  appropriate  to  the  proper  and 

[beraj  education  of  the  child.     So  in  Stopford  t.  Canterbury  (n), 

lader  a  settlement,  a  discretion  was  given  to   trustees  to  apply 

nuiniftanw,  not  Mcoeding  SOOi.  per  annam,  for  an  infant :   but 

tilt;  refiued  to  pay  more  than  300/.  to  the  stepfiither,  who  edn- 

okd  the  in£uit,  but  was  ignorant  of  the  nature  of  the  tnut  deed, 

inil  piid  the  rest  to  the  grandmother.    On  the  marriage  of  the  infant^ 

lor  the  fint  line,  the  real  nature  of  the  trust  was  diseoTered ;  and 

■pen  1  bai,  filed  againat  the  grandmother  to  r^iind,  by  the  step- 

^tlier,  the  Vice  Chanceltor  made  a  reference  (o  inqmre  what  wu 

proper  to  be  allowed  to  the  step&tber  for  the  mabtenance  for  time 

|«t,OTer  isd  shore  the  SOO/.     In  Smith  v.  Carter  (o).  a  testator 

directed  the  tniitees  to  pay  maintenance,  not  exceeding  ti.  per  week, 

to  ibe  lather  of  the  infanta  for  their  maintenance ;  they  allowed  51. ; 

lie  became  intolveat,  and  applied  port  to  his  own  use,  and  the  truatees 

Ilea  withdrew  all,  and  he  took  the  children  from  school.     The  Court 

(Mtr  alia)  made  a  reference  to  inquire  as  to  the  amount  ttf  the 

nuinienance  which  should  he  allowed. 


Of  the  Generat  Svlet  of  th«  Court  Jn  ^dim;  th«  Jmotmt  of  Jtfow- 
tenance  to  be  allowed  far  IitfanU. 

Where  maintenance  u  directed  generally,  or  there  is  no  direction  GmbmI  mW 
wth   regard  to  it,  hut  the  in&nts,  under    (he  rules  mentioned  ^f*^;^^' 
d  to  receive  it,  or  the  Court  have  to  exercise  a  "ben  fixed  by 
of  those  entrusted  with  it,  the  Court  will  allow  "*  '^"^ 
if  already  allowed,  as  shall  most  benefit  the 
the  amount  to  certain  rules  and  regulations 
insidered,  and  which,  indeed,  are  applicable  to 
oun  has  any  discretion  permitted  by  the  terms 
ich  amount. 

lave  seen,  in  general  refers  it  to  the  Master  to  Tba  HMter 
will  not  in  general  give  special  directions,  or  J^I.^J^bj.^t 
his  dedsion.     A  special  direction  was  given  in  w  'be  a|iprD*al 
>  regard  the  number  of  children  of  the  father, 

(«)  M.  R.,  MitIO.  IM4I. 
i  tnd  ■««  Ma-         (f>;  Anu,  ch.  11.  S.  I. 
».  (1)  3  Vbj.  733. 


the  raok, 
fortune,  age, 
and  ezpecta- 
tionft  of  the 
infant. 
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Pt.I^Bk.iii.  and  in  Mundy  v.  Earl  Howe  (r),  decided  by  the  same  judge  (Lord 
Ch.YII.S.Iil  Loughborough),  he  thought  there  ought  to  be  a  special  direction  tc 
consider  the  fortune  the  father  had  acquired  by  the  mother ;  but  ii 
was  not  given.  Lord  Thurlow  expressly  refused  (o  give  uich  i 
direction  to  consider  the  circumstances  of  the  fi^ily(i):  andLon 
Eldon's  practice,  in  general,  accorded  with  thai  of  Lord  Thurlow'8(t) 
Notwithstanding  these  decisions  there  are  several  cases,  io  which  eaci 
direction  has  been  given^  and  there  seem^,  if  the  circumstSDces  b 
special,  in  principle  no  objection  to  it  (u). 
Maintenance  1.  First,  then,  the  amount  of  maintenance  allowe4  by  the  Court  wil 
according  tT  ^  postponed  to  the  rank,  fortune,  expectations,  circumstances,  an 
age  of  the  infant. 

We  have  already  seen  that  the  Court  takes  care  that  infanta  shall  b 
educated  according  to  this  rule  (x),  in  order  to  obey  which,  of  course, 
suitable  allowance  ia  requisite  (y).  So  we  have  found  that  the  Coui 
will  interfere  with  and  conti:ol  the  guardian  or  parept  who  is  edi 
eating  the  children  contrary  to  such  a  rule  («).  In  Moor  v.  Lqc}^  (a 
Lord  Hardwicke  said,  that  the  rule  of  the  Court,  whether  as  to  pai 
or  future  maintenance,  w.as  to  allow  a  j^oss  annual  sum  proportion€ 
to  the  age  and  quality  of  the  in&nt,  and  quantum  of  the  estate,  d( 
laying  down  ai^y  strict  rule.  In  WeUesley  v.  Beaufort  {fl)%  the  MasU 
in  making  inquiries  as  to  the  maintenance  and  education  of  the  infan 
was  to  have  regard  to  his  fortune.  In  RawUm  v.  Ooldftap  (c),  wbei 
the  maintenance  was  limited  to  what  was  "  necessary,**  the  Masti 
of  the  Rolls  said  the  infants  were  entitled  to  what  they  had  a  right  i 
demand  according  to  their  situations  in  life.  In  Maberly  v,  TurUm{i 
the  Master  was  to  have  regard  to  the  fortunes  of  the  children  in  comir 
to  his  decision :  and  in  Ex  parte  Penleaze  (&),  as  to  what  wasprope 
regard  being  had  to  the  age  and  fortune  of  the  infant.  In  the  latt 
case  the  fortune  of  the  infant  was  730/.  a-year,  with  an  additional  incon 
of  800/.  per  annum  more,  if  he  survived  his  mother ;  he  was  entered 
a  student  at  Lincoln's  Inn,  and  a  gentleman  commoner  at  Oxford,  at 
allowed  400/.  a-year  till  twenty-one.  In  Petre  v.  Petre (/),  the infa 
was  a  peer  about  eight  years  old,  and  tenant  in  tail  of  estates  to  tl 
value  of  72dO/L  a-year,  subject  to  a  jointure  to  his  mother  of  150( 
a-year,  and  to  portions  of  10,000/.  each  for  two  younger  childn 
respectively  seven  and  four  years  of  age,  with  maintenance  provide 
for  each  not  exceeding  400/.  per  annum,  and  the  mother  had  sod 
further  income.   The  report  stated  that  the  petitioners  were  educate 


(r)  4  B.  C.  C.  227. 

(s)  Burnet  V.  Burnet,  I  B.  C.  C.  179. 

(t)  BeIt*on.  ibid. 

(u)  Duke  of  Newcastle's  case,  15  Ves. 
447,  n.  Marshall  o.  Holloway,  2  Sw.  542. 
Maberleyv.  Turton,  14  Ves.  501. 

(r)  See  ante,  p.  147. 

(v)  See  Colston  v.  Morris,  Jac.  258. 


(«)  See  anU,  p.  138. 

(a)  llScrgt.HiU'sMSS..Uncoln'»I 

Library  ;  Macph.  Inf.  App.  vii. 
(6)  2  Russ.  44. 
(c)  5  Ves.  443. 
W  14  Ves.  502. 
it)  1  B.  C.  C.  3S7,  n. 
[/)  7  Ves.  402. 
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il  haae :  that  s  priTate  tutor  was  engaged  at  100/.  a-year,  and  that  Pt.L—BiJn. 

k  vu  proposed  that  a  governess  and  proper  masters  should  be  em-  **'•    -~'*"' 

flajti,  a  man  tenant  for  the  eon,  a  coachman,  one  household  servant 

It  ihc  counti7  house,  a  gardener,  and  two  tnaida  for  the  daughters. 

nie  Master  found  that  16001^  a-year  was  proper  to  be  allowed  to  the 

iKitherfbrtbeBon,and400/^  for  the  daughters  ;  the  report  was  at  first 

mil  bade  lobe  reviewed, regard  being  had  to  the  circuroslances  of  the 

daughters  and  mother;  but  the  Master  repeating  hia  opinion,  the  Lord 

Chancellor  nitiisalely  confirmed  it,  but  not  willingly,  observing  that  he 

'onid  Ml  esniy  lend  hia  ear  to  increasing  the  amount.   In  Jervoite  v. 

M(;},  the  ftlher  had  6000/.  a-year,  and  the  infants,  his  six  children, 

SSCOL  a-year  among  them ;  the  Master  found  that  (400/.  a-year  for 

die  six  children,  the  eldest  being  only  thirteen,  including  a  governess 

for  the  girls.wouldbea  proper  allowance,  and  Sir  W.  Grant  confirmed 

ihe  report,  saving,  that  the  expenses  of  the  father's  establishment 

and  ibe  childrens'  expectations  were  circumstances  to  be  looked  to. 

With  respect  to  the  difference  made  on  account  of  the  age  of  the 
mfani,  the  cases  of  Fendali  v.  Nath  (A),  and  Moor  v.  Lacy  are 
initancei  of  die  allowance  being  proportioned    to  his  age.     The  GeowdJ;  in- 
iwrtasingageoftheinfuntis  always  a  reaaon  for  granting  an  increase  '^^^ 
orfflainteMnce(i)  unless  a  very  large  allowance  is  made  at  first  (*).    "p«"«fc 

It  seems  where  a  female  infant  marries  with  consent  of  her  friends,  M«m»geof» 
" "  a  ground  for  an  increase  of  maintenance  {/).     Where  the  main-  f^,  ^laentM^. 
ifnaace  allowed  was  600/.  per  annum,  a  fit  of  sickness  which  cost  sktatm. 
'Hi  eiira  was  allowed  above  the  quarterly  maintenance  (m) ;  but  a 
""" "' '"^  spread  over  several  years  and  where  there  were  no  extra- 
"Hbarjeipenses,  will  not  (»). 

'"  ^wondly.  If  the  parents  be  alive  the  amount  is  proportioned  Anumnt  ■!- 
J^lieir  circumstances,  and  the  number  of  their  children.     We  have  ^TS^nS^w 
' ""  ^  illy  considered  this  point  in  commenting  on  what  the  Court  ciremMMace* 
ability  in  the  parent  to  maintain  and  educate  his  children  ognbarorUMit 
er  manner  (o),  the  test  of  such  ability  was  found  to  be  the  <:>>"i<'™'>- 
the  parent  so  to  maintain  and  educate  them  according  to 
tune,  rank,  and  expectations.     The  usual  reference  to  the 
i  to  consider  what  will  be  a  proper  maintenance,  regard  being 
the  circumstances   of  the   relations(p).     In    Maberly  v. 
Ih  the  Master  was  directed  to  have  regard  to  the  situation, 
Ances,  and  ability  of  the  father  in  coming  to  his  decision,  as 
1  should  be  the  amount  of  maintenance.     And  in  Silt  v. 

(«)  L»dj  Sh«fw*nr¥'»  CM«,  P«c  Ch. 
»n«  poulni.      519 ;  Gilb.  Eq.  C\.  3.  516. 
1  Co..  417.  (n)  Moor  e,  Lacy.mpr- 

104.  (p)  Smith*!  Ch.  Pf. 

n.     Chin-       V.  Prire,  7  Vm.  403. 
(f)  U  V«a.S 
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Mother  iosol- 
veot 


Amount  pro- 
portiooMl  to 
number  of 
brotheni  and 
sisters  un- 
provided for. 


OP  THE  RULES  OF  THE  COURT 

.  Chapman  (r),  the  Liord  Chancellor  said,  that  if  the  Master  sees  the 
-  pressure  of  the  father's  circumstances,  he  may  consider  it  in  die 
amount  of  maintenance.  In  Allen  v.  Coster  {s)^  where  the  parents 
were  in  very  indigent  circumstances,  the  father  being  a  coamioi 
labourer,  an  increased  allowance  for  the  maintenance  of  the  iniiui] 
legatees,  was  ordered  to  be  paid  to  htm,  although  his  conduct  was  o 
a  very  bad  description.  But  in  general  the  parents  must  come  int( 
Court  for  the  purpose  with  clean  hands,  for  where  the  son  had  beei 
clandestinely  carried  abroad  to  Douay,  out  of  the  hands  of  th 
guardian,  an  order  of  the  kind  was  refused,  and  the  rents  and  profit 
were  ordered  to  accumulate  for  the  ultimate  benefit  of  the  infiuit  (l] 
Subsequently,  in  the  case  of  Alien  v.CoHer,  part  of  the  accumulation 
arising  from  the  dividends  on  a  sum  of  stock,  payable  to  the  twi 
infants  on  attaining  twenty-one,  was  ordered  to  be  paid  to  tb 
creditors  of  the  parent,  some  of  whom  were  creditors  by  judgmeui 
and  threatened  to  bring  him  up  under  the  Insolvent  Att,  whereb 
he  would  lose  an  annuity  given  him  by  the  same  testatrix  who  b 
bequeathed  the  money  to  the  infants  (u). 

If  the  mother  surviving  be  in  poor  circumstances,  the  Court,  if 
see  proper,  will  order  a  liberal  allowance  .of  maintenance,  and  ma 
order  part  of  it  to  be  paid  to  her  for  her  support,  and  this  may  h 
done  even  in  the  case  of  a  father  (x).  In  Heysham  v.  Heythtm  [y 
when  the  mother  was  insolvent,  out  of  950L  yearly  maintenance,  120 
was  ordered  to  be  paid  to  her  till  further  order.  Where  the  moth 
had  only  100^  a-year,  and  30^  allowance  for  each  of  the  infimta,  tl 
interest  of  whose  fortunes  greatly  exceeded  that  sum,  more  was  give 
by  the  Court  (x).  In  a  very  late  case  the  Master  of  the  Rolls,  wil 
hesitation,  ordered  a  sum  to  be  paid  out  of  the  accumulations « 
infitnts'  fortunes  to  relieve  the  distresses  of  the  parents. 

S.  Thirdly,  the  allowance  of  maintenance  to  an  infant  will  be  pn 
portioned  to  the  number  of  his  brothers  and  sisters  unprovided  fo 
In  JViUiami  v.  WmiamM{a\  a  liberal  allowance  was  granted 
an  eldest  son  specially  on  this  ground.  So,  according  to  Loi 
Hardwicke  (6),  the  Court  directs  the  Master  to  make  a  largi 
provision  for  an  eldest  son,  that  he  may  be  enabled  to  maintain  b 
younger  brother,  as  he  is  the  head  of  the  family  and  the  housekeepe 
considering  him  in  the  light  of  the  father  of  the  family.  *^  In  gre 
£unilies,"  says  Lord  Eldon  (c),  **  the  eldest  infant  is  often  in  possessic 
of  large  property,  the  younger  have  some  little ;  and  in  such  ca^ 
the  Court  does  not  measure  the  duty  of  maintaining  the  eldest  cbi 
by  looking  at  him  only,  but  it  considers  that  it  is  for  his  interest  th 


(r)  2  a  C.  C.  231, 

i$)  I  Bcav.  202. 

(c)  Peuie  0.  Pbtrie,  3  Atk.  61 1. 

(m)  L.  J.  R.  ix.,  131. 

(i>  Hodcb  V,  G«rvaD,  1  Vw.  160. 


(Sf)  1  Cox,  179. 

(0  Aynswortb  v.  Pralcltttt,  13  Ves.  3'^ 

(a)  1  B.  C.  C.  151. 

(6)  2  Atk.  447. 

(c)  2  Ru».  23. 
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be  brought  up  in  respectable  statioDs,  Pt.i—Bk.1ii 
gth  of  giving  them  maintenance,  or  a  ^'-  '  '  -  * 
)f  bis  proTiaion  as  a  part  of  tbe.mainte- 
o  be  applied  to  tbem,  and  upon  this 
it,  not  that  this  portioa  of  bis  fortune 
ibould  be  applied  in  bringing  up  his 
ituations  aa  might  reflect  honour  upon 
[e),  where  the  younger  children  bad  no 
ge  family,  the  Muter  waa  directed  to 

regard  being  bad  to  the  number  of 
in  Marthalt  v.  HoUoaag  (/),  regard 

circumstances  of  the  younger  brothers 

tieasui^),  the  having  a  brother  unpro- 

imstaoces  inducing  the  Court  to  grant 

:he  eldest  son. 

in  to  illegitimate  brothers  and  sisters  e*cd  if  aiegiti- 

id  only  in  case  they  have  been  acknow-  "*** 

by  the  parents  and  family.     In  Brad- 

t  approved  the  report,  allowing  a  larger 

ifi^timate  brother  of  the  infant  unpro- 

■r  making  inquiry  previously  whether 

her,  which  it  appeared  he  bad  done. 

ed  for  maintenance  is  always  propor-  Thaamouai 

»tate  belonging  to  the  infimt.  In  Moor  £,~ErSl^or 

was  125L  the  maintciuuice  allowed  for  fniMl  in  liand 

ty-yean,  waa  two-thirda  of  the  income,  "'      "'"•■ 

i  ending  with  the  whole  renta.     Where 

6S00L  per  annum,  140(U.  waa  allowed 

fourteen  {k).     In  Kendati  v.  Nath  (I). 

!n,  the  eldest  twenty^one,  the  secoiul 

the  youngest  four  years  of  age,  who 
iue  amounting  to  25,7801,  three  and  a 
I'year  was  ordered  for  the  eldest  and 
third,  and  SO/,  for  the  youngest  till 

V.  Grean(ra),  the  male  in&nts  were 

ten,  and  the  daughter  fifWn  years  of 
year,  the  youpgest  children  had  500/. 
i,  in  reversion  which  had  accumulated ; 
wasSeSO/.  per  annum  for  the  eldest,  and 

children,  being  the  dividends  on  their 


Iji)  IJ.U  W.  M7. 
(0  llSerjt.  Hill-tMSS.  334;  Uac 
A  pp.  vii, 

(k)  Jer>MM  •>.  »ill>,  Coop.  62. 
(0  6V-.  199. 
{■)  10  Vw.  47. 
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PT.I.-.BK.III.  fortunes.     In  Ayntworth  Vt  Pratcheti  (n),  the  allowance  given  by  the 
Ch.vils.iii.  ^m  i^^Qg  Qoiy  go;,  a-year,  which  was  insufficient,  more  was  allowedi 

the  income  of  the  infant's  fortunes  greatly  exceeding  that  sum.  The 
income  of  the  infant  being  3002.  per  annum,  9XXiU  of  it  was  allowd 
for  his  education  in  a  college  in  America  (o)«  In  Ex  parte  Petr€{p) 
where,  as  we  have  seen,  the  eldest  infant  had  an  estate  in  tail  wortl 
7250/.  per  annum,  subject  to  a  jointure  of  1500JL  to  his  mother,  anc 
to  10,000/.  each  for  the  two  younger  children,  1600/.  per  annum  va 
allowed  to  the  mother  for  the  son,  and  400/.  each  to  the  two  yoange 
children.  In  Re  Christie  (q)^  1500/.  per  annum  was  the  infant' 
fortune,  and  450iL  was  allowed  for  maintenance.  In  a  very  late  cas 
the  infant  female  was  eight  years  of  age,  and  her  property  3840i 
per  annum,  the  mother's  separate  estate,  who  had  married  agaii 
being  850/.  a-year.  The  Master  had  allowed  1000/.  a-year  fc 
maintenance  to  the  mother,  but  the  report  was  sent  back  by  the  Lor 
Chancellor  to  be  reviewed,  as  he  considered  the  amount  too  large. 
It  is  to  be  observed,  that  the  allowance  for  maintenance  when  d 
culated  retrospectively  is  to  be  given  according  to  the  fortunes  whic 
the  infants  had  at  the  time,  not  according  to  what  fell  in  afterward 
Thus  in  Chaplin  v.  ChapUn{r),  by  settlement,  daughters  were  to  hat 
two  several  sums  of  10,000/.  each,  contingent  on  the  event  of  tl 
Not  to  what  father  dying  without  issue  which  should  attain  twenty-one:  but  th( 
^nr^'"  have  very  little  else  to  subsist  on ;  the  &ther  died,  the  only  son  die 
under  twenty-one  childless,  the  mother  died  insolvent,  and  hi 
administrator,  after  her  death,  claimed  a  liberal  allowance  for  mail 
tenance;  but  the  Lord  Chancellor  said  the  allowance  to  bema( 
to  the  mother  must  have  regard  to  what  the  infants  were  entitled 
at  the  death  of  their  &ther,  and  until  the  contingency  fell  in  shou 
not  exceed  the  income  of  such  their  original  portions. 

It  is  apprehended  that  in  case  of  legacies  to  a  class  with  survive 

ship  among  those  who  compose  it,  and  the  sums  are  not  equal,  th 

the  maintenance  will  be  allowed  according  to  this  rule. 

The  allowance      ^*  Fifthly.  The  allowance  of  maintenance  will  be  of  anannu 

will  be  of  an    gtoss  sum,  according  to  the  rate  of  interest  made,  or  average  su 

aDDual  sum,  ,«,.  nt./.t 

according  to     total  of  the  mcome  of  the  innuit  s  property  coming  in. 

oHheTncome.  '^^^  '"'®» *"  ^^^^  Hardwicke's  time,  after  some  fluctuation,  a 
pears  to  have  been  that  legacies  or  portions  out  of  real  estate,  shoui 
carry  but  four  per  cent,  interest,  but  out  of  personal  estate,  five  p 
cent.  (ff).     But  he  was  of  opinion  that  in  the  case  of  maintenanc 

(n)  13  Ves.   322;    see  also  Ex  parte  Beckford  v.  Tobin,  I  Vee.  311.    Wood 

Swift,  1  R.  &  Myl.  575.     Payne  v.  Low,  Briant,  2  Atk.  523.    Moore  v.  Moore, 

ibid.  223.  Atk.  402.    Swynfen  «.  Scawes,  1  Ves.  S 

(0)  Stephens  V.  James,  1  M.  &  K.  629.  Bryant  o.  Speke,  1  Yes.  171.  Hodsoo 
(  p)  7  Ves.  403.  Rawson,  1  Yes.  48.  Denton  v.  Shelloi 
(9)  9  Sim.  643.  2  Yes.  239.  Trimlestown  v.  Colt,  1  V( 
(r)  3  P.  Wms.  368.  276. 

(1)  Guillam  v.   Holland,  2  Atk.  342. 
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foar  per  cent  ought  never  to  be  exceeded  unless  under  special  Pt.I.-.Bk.iii. 
circumstances  (t).    And  according  to  Lord  Thurlow  (m),  four  per  ^"•^"•^'^^' 
cent,  is  the  interest  usually  given  by  the  Court,  and  ought  never  to 
be  exceeded,  except  in  a  special  case,  as  for  instance,  where  the 
money  had  been  employed  in  trade,  which  brought  that  interest. 

In  SitweUs.  Barnard  (x).  Lord  Eldon  disapproved  of  giving  more  Four  per  cent, 
than  four  per  cent,  interest,  even  under  particular  circumstances,  and  Jjfo^^nrmit 
although  the  fund  produced  more ;  and  it  has  now  long  been  settled  of  mooied  pro- 
thatsuch  in  ordinary  cases  is  the  rate  allowed  by  the  Court  (y),  unless  ^^^' 
under  particular  circumstances.    But  maintenance  is  an  exception  to 
this  rule,  and  if  more  be  wanted,  the  amount  given  will  be  limited 
only  by  the  productiveness  of  the  fund,  but  only  as  circumstances  may  (jnieag  more  is 
require.    Thus  where  the  younger  children  had  very  scanty  fortunes,  7"'^  *P** 

J*L  *  .  u-  u  J        J   /  J    Mortbcommg; 

and  the  money  was  out  upon  mortgage  which .  produced  four  and  a 
half  per  cent,  that  sum  was  allowed  for  maintenance  («)•  But  unless 
under  particular  circumstances,  four  per  cent,  will  be  the  r^ular 
sum  allowed  for  maintenance;  as  in  Comoay  v.  LongueviUe  (ja)^  where 
the  legacies  were  2000/.,  and  SOL  per  annum  was  given. 

If  the  testator  himself  give  more,  such  interest  as  we  have  seen  or  donor  give 
will  be  allowed  accordingly,  and  if  less,  it  cannot  be  increased  or  ™°'^' 
reduced  even  in  the  case  of  childrens'  portions  (}),  except  in  the 
particular  cases  before  stated. 

But  the  maintenance  so  paid  and  allowed  by  the  Court  will  always  Limited  to  the 
be  limited  by  the  amount  of  the  proceeds  or  interest  (c),  except  in  *°^°*  ®^P'®' 
those  cases  we  shall  next  consider,  where  the  principal  was  allowed 
to  be  broken  in  upon  {d).  Thus  in  Fairman  v.  Green  (e),  the  eldest 
son,  sixteen  years  of  age,  had  250L  a-year  put  of  an  income  of 
WL  per  annum  allowed  to  him,  but  the  youngest,  respectively  fif- 
teen, thirteen,  and  ten  years  of  age  only  542.  per  annum  each,  being 
the  income  of  tlieir  respective  fortunes. 

Where  the  interest  made  from  year  to  year  differs,  the  old  rule  ap-  Howcaicolated 
pears  to  have  been  that  the  amount  of  maintenance  should  not  exceed  ITfluctua^ng 
the  income  in  each  year,  but  in  Carmichaely.  Wilson  {f\  Sir  A.  income, 
flart  laid  down  a  somewhat  different  rule.  The  Master  had  disallowed 
the  payments  by  executors  for  the  maintenance  of  the  infant,  who, 
'here  the  iocome  was  deficient  in  one  year,  had  applied  the  surplus 
prodnce  of  another,  and  Lord  Manners  had  made  a  previous  decree 
;a  accordance  therewith.     On  exceptions  to  the  report  heard  before 
bir  A.  Harty  he  overruled  them,  as  the  report  was  in  conformity 

f)  3  Atk.  439.  (c)  Fendall  o.  Naah,  5  Yes.  199 ;  Anon. 

in)  1  a  C.  C.  364.  Mm.  41. 

{i)  6  Ves.  539.  (d)  See  Chaplin  v.  Chaplin,  3  P.  Wmi. 

y)  See  11  Vca.  58,  681,  92  ;  12  Ves.  368;  fMt,  Ch.  VIII. 

•7. 402.  (e)  10  Vet.  47 ;  and  see  Petre  v.  Petie, 

^zf  Incledoo  r.  Nortbcote,  3  Atk.  439.  7  Ves.  403. 

^1}  1  £q.  Cas.  Ab.  301 ;  3  Ves.  286.  (/)  3  Moll.  80. 

M  Anu,Ch.  III.S.  IL  p.  291. 
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Guardian  not 
in  general 
allowed  to 
exceed  the 
income. 


The  allowance 
will  be  of  a 
gross  annual 
sum  both  in 
past  and  future 
maintenancet 
not  according 
to  the  Kparate 
items  ana 
charges  of  the 
guardian  or 
trustee  paying 
iL 


With  the  decreCi  but  directed  a  rehearing 
the  rule  was  this,  "that  the  entire  cost  of  ma 
the  sum  total  of  the  issues  of  the  capital.* 
remi^king  on  the  cases  which  related  to  h 
of  the  fund  for  maintenance,  and  that  they  c 
income)  he  said  that  in  such  case,  and  wh< 
not  exceed  all  the  income,  no  technical  ru 
for  if  so,  an  infant  might  have  a  large  p 
time  be  without  maintenance,  because  f>ro 
**  I  will  not,  •*  he  said,  "  put  the  extrei 
education  and  accomplishments  are  equal 
the  circumstances  of  young  persons,  and  tfa 
justified  in  providing  reasonably,  though  t 
in  particular  years,  if  within  the  limits  of 
be  moderate,  but  it  will  be  so  if  within  th 
peal  being  pending,  it  was  ordered  to  e 
agreeing  to  abide  by  his  opinion  on  this  poii 
that  the  rule  as  to  breaking  in  upon  the  a 
case,  and  he  ordered  the  surplus  income 
years  to  be  applied  to  recoup  to  the  execu 
for  maintenance  over  the  income  in  previoii 
interest  en  wch  payment,  but  this  only  un 

With  this  exception,  the  guardian  or  f 
nance,  is  not  in  general  allowed  to  exceed  tl 
and  the  only  other  case  besides  that  of  ne< 
tage  in  which  it  is  allowed,  is  where  there 
tion  that  the  amount  of  the  fortune  would 
really  was  (g). 

It  has  been  already  stated,  that  the  usui 
to  allow  a  gross  annual  siun  for  the  mainte 
to  Lord  Hardwicke,  is  the  rule,  whether  i 
given  for  the  time  past  or  to  come.  The  f 
tenance  cannot,  it  appears,  keep  an  accoun 
expend,  and  then  come  to  the  Court  for  th 
pend  in  some  years  more  than  the  amount  • 
others  there  may  be  great  saving,  but  is  b( 
within  the  determinate  annual  expense.  In 
the  defendant  had  kept  an  accurate  account 
year,  which  varied  some  years  beyond  th< 
it,  and  had  excepted  to  the  report  of  the 
only  a  determinate  sum  each  year,  Lord  H 
above  mentioned,  that  the  Court  always  all 


(g)  Per  Curiam.  2  MolL  235.  Library.  ] 

Qg)  U  Seijt  HiU's  MSS.  Lincoln's  Inn 
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18  as  to  future  nuuatenance :  and  Pt.i.~Bk.i 

plaiOf  on  account  of  the  expense  '^"•Vl-S-J 

'  account  of  the  maintenance,  and 

}urt  all  sums  under  forty  shillings 

f  the  accounting  party  ;  this  he 

;  to  say,  that  the  defeodant  would 

ir  to,  for  the  particulars  of  such 

nostly  under  forty  ihillings. 

rent  as  a  bounty  for  the  mainte- 

uUted  as  if  it  were  interest  oo  a 

interest  is  wanted,  appears  to  be 
te  monies  or  estate  be  paid  for 
!ie  surplus  interest  or  rents  will 
iniiuit,  or  other  person  (o  be 

he  saperrening  cUtabtlity  of  the 
under  the  rules  just  con«dered, 
:  if  granted,  it  will  be  precisely 
inciples  as  original  maintenance. 
(h)  P«irM  n  Prtm,  9  AA.  610. 
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CHAPTER  VII 

Of  the  Rules  of  the  Court  at  to  the  Fund 

will  be  raised. 


SECTION  I. 

Maintenance  to  be  paid  out  of  the  Infam 

designated. 

Pt.I.— Bk.111. 

Ch.vtii.  8.  L      From  the  foregoing  cases,  we  have  aire 

Out  of  what     fund  for  raising  maintenance  is  from  the  re 

nancewUl^    of  the  real  or  personal  property  of  the  infi 

f^Mcd.  in  possession :  in  certain  cases  before  spec 

profite^te^  postponed  interests :  and  if  the  fund  or  est 

and  dividends    Supplied  belong  to  a  third  person,  out  of  si 

per^.or  fund'  though  it  belong  to  an  infant  {aa).     In  oi 

indicated  by      tenance  might  be  ordered  to  be  paid  out  i 

which  was  to  be  carried  on  for  the  infant's 

Where,  however,  the  fortune  of  one  chi 

eldest,  and  that  of  the  younger  small  or  nc 

noticed,  that  maintenance  will  be  given  eitl 

increase  of  the  produce  of  their  own  fortun 

eldest :  not  actually  to  them,  but  on  their 

that  it  is  for  his  advantage  that  they  shou 

as  to  reflect  honour  and  credit  upon  him  {c\ 


SECTION  II. 

Of  the  Fund  out  of  which  Maintenance  i 

are  more  than  one* 

Where  more     1,  Where  there  is  more  than  one  fund  froi 

interesrof  the'  ^^y  ^  given,  the  interest  of  the  infant  mi 
infant  deter-     \^  fiygt  applied.     In  Foljambe  V.  WiUoug] 

to  be  applied.        (^j  g^  ^g  ^^  ,^^1  esUte,  Ex  parte  Star-  (ao)  D 

kie,  3  Sim.  339 ;  as  to  stock  in  possession,  (6)  Atl 

Panye  v.  Low,  I  R.  &  M.  223 }  as  to  a  (e)  Am 

fond  belonging  to  a  third  person,  Hamley  (i)  2  S 
r.  Gilbert,  Jac.  354. 
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i  out  of  iheir  portions,  under  a  nuniage  P*.T.— Bi.ill 

«aidueofpersoDalty,  and  other  property  -^ :-^- 

ither  and  by  that  of  their  grand&ther, 
1  of  two  hundred  years  in  real  estates, 
ed.    The  grandfather  also  gave  them 

Vice  Chancellor,  after  laying  down  the 

e  trustees  of  the  grandfaUier's  will  were 

:ient  nuuotenance,  under  the  trusts'  of 

t  appears,  therefore,  that  where  there  is  *•  "he™  Uwn 

her  fund  not  wholly  belonging  to  thenii  mamienun 

'te  for  the  in/im^a  benefit.  laBavenhiiif;'^?^-""^'' 

>i  a  term  was  to  raise  maintenance  tram  a  hdoagiag,  or 

ttlement,  it  was  ordered  so  to  be  raised,  J^'ioJ^^'J^er 

ler  provision  by  the  will  of  their  father,  putiaiL 

In   Wynch  V.  Wyneh  {g),  the  testator 

the  legatee  s  age  of  twenty-one,  but 

eding  four  per  cent,  on  the  legacies  to 

tte,  and  it  was  so  ordered.     But  if  the 

ently  to  the  contrary,  the  contrary  rule 

1  V.  Jottehfn  (A),  where  the  infant  was 

itale  in  fee,  subject  to  a  bequest  over  in 

,  without  leaving  iasue  then  living ;  the 

■  a  residue,  with  directions  for  accu- 

tr,  and  for  maintenance  limited  to  60/. 

le  same  event  as  that  in  which  the  real 

application  for  an  increase  of  munte- 
>le  of  it  lo  come  from  the  rents  and 
I  Powlett  V.  Battard  (*)t  a  term  was 
I  settlement,  for  the  purpose  of  raising 
tenance  and  education  of  the  younger 
rect,  and  in  de&ult  equally ;  die  same 
their  respective  portions  provided  for 
hould  be  pay^e  and  paid.  A.,  by 
>□  for  the  plaintiff,  to  be  vested  in  her 

or  on  raarriage ;  and  directed,  that  a 
i  dividends  thereof  should  be  applied 
ducation,  but  made  no  appointment,  or 
tmey  to  be  raited  under  the  term.     On 

hill  and  answer,  it  was  held,  that  she 

of  the  0M)ney,  provided  by  the  term, 
[ie  period  when  her  portions  became 
.ve  maintenance  to  his  second  son  out 

<h)  9  Sim.  63  i  Beg.  Lib.  1B29,  A.  fol. 
II.      6*7. 

(0  S  Had.  tn. 
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Pt.i.-.Bk.iii.  of  his  real  estate  till  twenty-five,  when  it 

Ch.VIII.S.11.  1  1         •       ^      11  v  •  1 

~- gave  large  legacies  to  all  his  younger  ch 

Infant  when         *  ^,       .   ^        .     i         .i  , 

entitled  to  ^i  uie  interest:  but  the  rents  and  proi 
douUe  mainte.  (subject  to  the  provision  for  maintenan 
poses  till  the  second  son  attained  twen 
entitled  to  both  maintenances,  the  Court 
cessary,  the  remainder  to  accumulate  (k).  i 
where  the  provision  is  by  settlement,  it  ii 
infant  have  another  provision  by  the  wi 
grandfather,  or  by  descent :  the  terms  of 
be  varied  by  matter  subsequent,  and  the  i 
under  the  settlement  nevertheless. 
As  between         S-  As  between  realty  and  personalty, 

i^r!!?i^4-  ^^^^^  i*  *e^n  to  one  fund  above  the  o 
convenience.  Any  direction  of  the  dono 
seems,  that  where  a  &ther  gave  a  legac 
sonal  estate,  and  the  personal  estate  w] 
infant  shall  have  a  reasonable  maintenan 
legacies  become  payable  (m). 

^  '**''*S«>.  ^*  ^  between  property  to  which  the  i 
futely  £e  in-  and  property  contingent,  vested,  but  paj 
^onUn^°;  "^  ^n  *  contingency,  or  in  which  the  infiuit  1 
ftitan,  or  posu  or  belonging  to  a  third  party,  it  is  appreb 

Sn««e«?^  ^"^*  considered  in  the  former  part  of  this 
bdonginK  to     absolute  property  of  the  infaat,  perhaps 

third  partiefl.  ^  is^  ^  i-   j  .      ^  ^      f" 

^  sary,  must  first  be  applied  towards  mainti 
be  touched,  unless  in  the  case  of  an  ezpre 
out  of  such  contingent  or  fiiture  interesi 
perty»  when  the  reverse  will  be  the  rule, 
a  grandfiuher  bequeathed  a  residue  equal! 
daughters,  in  terms  which  did  not  vest  tfa 
th^  daughters.  A  provision  was  containc 
apply  ''  what  should  be  neoeuary'*  for  mi 
and  left  his  children  kuge  fortunes  in  j 
allowance  for  their  maintenaooe,  which  w 
an  application  for  maintenance  out  of 
grandfiither,  after  the  death  of  one  of  th 
unless  shewn  to  be  necessary.  So  much 
to  them,  as  they  have  a  right  to  demand, 
tion ;  but  as  much  only  as  may  be  necesi 
ations  for  their  benefit  are  exhausted, 
quarter  tliey  may. 

k)  Cleve  ».  Walsh,  1  B.  C.  C.  146.  (n) 

0  Jiite,p.292.  (o)  i 

,m)  Conway  o,  Longueville,  1  £q.  Cas.  (p) 
Ab.  301. 
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ed,  that  where  there  arc  two  or  more  funds,  PtJ^.Bk.111. 
to  the  Master,  to  u 
should  be  pud  {q). 


SECTION  III. 

•nance  u  not  to  be  paid  out  of  the  Principal 
he  fortunes  of  Infanlt. 

)f  the  Court,  that  the  principal  of  the  fortunes  MiiBi«»B» 

,       ,  .       ,  '     .       .  not  to  b»  paid 

>ken  ID  upon  for  the  purpose  of  maintenance,  oni  or  tiw 

;  length  that,  except  in  some  particular  casea,  P"'"^!"'- 

>rincipal  of  infants'  fortunes  will  be  allowed 

d  that  it  is  a  breach  of  trust  for  a  trustee  to 

e  principal  of  his  infant  cestui  que  truMti'  pro- 

f,"  says  the  Master  of  the  Rolls,  in  Walker  v. 

Zo\a\.  has  broken  in  upon  the  principal  of  the 

>f  maintenance."    In  that  case  &  bill  had  been 

nt  against  executors,  and  the  usual  reference 

what  was  proper  to  be  allowed  for  the  infants, 

i  who  had  maintained  them.     The  mother) 

*  the  executors,  claimed  before  the  Master 

rest  of  their  respective  fortunes,  for  their 

nd  advancement,  which  he  had  allowed :  but 

t  on  this  ground   prevailed.     In  Svnnnock 

was  refused  to  be  allowed  to  the  second  bus, 

xecutrix,  out  of  the  principal,  although  "he 

uch  more  than  the  interest  in  their  educa- 

rath  («),  where  the  fortune  of  the  infant  was 

tond  for  400t  to  her  stepfather  for  mainte- 

Lord  Redesdale  said,  that  he  thought  "  the 

0  charge   the   child  with  any  maintenance 

;  of  the  fortune  of  the  child ;  that  if  a  mother 

ild,  she  cannot  make  that  child  pay  out  of  the 

all  the  mother  could  claim  was  a  lien  on  the 

2ver  it  was  recovered."  In  Ex  parte  DarUng. 

timbursed  for  the  maintenance  of  infants  out 

fortunes,  but  care  was  taken  not  to  break  in 

id  midntenance  out  of  the  principal  of  the 

refused,  although  consisting  principally  of 

rule  has  also  been  followed  up  in  those  cases 


% 


I  B.  tt  B.  340. 
Ei|>Hi«M'KeT,ilnd.406. 
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PT.i.^Bx.in.  where  maintenance  has  been  refused  out  ( 
s!  III.  '     I^  Domes  v.  Austen  (a),  an  infant  was  I 


"  payable  at  twenty*^nei  with  interest  at 

the  defendant  was  executrix,  and  advanc 

education  and  other  purposes,  for  his  a; 

ment  during  infancy.    On  the  infant  com 

legacy,  and  the  defendant  was  compelled 

with  interest  at  four  per  cent.    In  Lee  v 

100/.  to  an  infant,  to  be  paid  at  twenty-oi 

'  be  expended  for  his  maintenance :  the  pt 

by  the  executors  for  his  education,  and  01 

with  a  fee  of  100  guineas,  and  left  him  S0( 

tended  that  the  first  legacy  was  satisfied  b 

executor  was  directed  to  pay  it  over  agun 

from  the  filing  of  the  bill,  the  Court  seemii 

gift  restrained  the  executors  from  applyinj 

V.  Martin  (d\  a  testator  gave  100^  to  / 

came  to  twenty-one,  and  in  the  mean 

allowed  for  his  maintenance:  the  execu 

pended  more,  but  the  Court  decreed  the 

fiill,  on  the  ground  that  the  mother  oug 

and  educate  her  son,  and  that  the  intent 

5L  per  annum  should  be  so  spent. 

Exceptions.         2.  Maintenance  has,  however,  been  00 

where  the  legacy  is  vested  or  the  proper! 

In  cases  of      principal  of  the  property.    This  has  beei 

?unw^miii!7or  ®^  necessity,  the  infant  having  no  other 

^ood  education  being  very  small,  or  for  the  purpose  of  • 

without,  on      ^  obtained  without  such  a  step,  or  becai 

account  of       ^hich  rendered  it  desirable  that  a  good  ec 

expectations        *     j  • 

to  defray  debik  And  it  seems  this  has  been  done,  althoug 
defeasible  by  a  condition  subsequent,  and 
for  the  interest  to  accumulate.  Thusinibfa 
borrowed  money  under  age,  to  save  hims 
after  age,  devising  his  estate  to  trustees  for 
payment  of  the  money  borrowed  to  the  1( 
In  Barlow  v.  Grant  (/),  upon  a  bill  for  a  I 
the  defendant  insisted  upon  an  allowance  0 
legatee  at  school ;  and  on  an  objection,  tl 
have  been  applied  for  that  purpose,  the  Loi 
claimed  fit  and  reasonable  to  be  allowed, 

(j)  See  pott,  S.  IV.  (e)  I 

(a)  1  Ves.  Jun.  24;  3  B.  C.  C.  178.  (/  ) 

(b)  4  Yes.  362.  Green, 
(e)  Sed  vide,  Franklin  v.  Green,  vott.  1  J.  &  ^ 
(d)  Busb.  136. 
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outintbecbilfgedacationvaimost  advantageous  and  beneRcialfor  the  Pt.i^Ri.ii 
iD&nt,  ud  therefore  he  ihould  make  no  scruple  of  breaking  into  the     ^'l'  ^,"^' 
principal,  where  so  small  a  sum  was  devised,  that  the  interest  thereof 
would  not  suffice  to  give  the  legatee  a  competent  maintenance  and 
educau'oa;  but  in  case  of  a  legacy  of  1,000^  or  the  like,  then    it 
might  be  reasonable  to  reetrain  the  maintenance  to  the  interest."      I  n 
Franilinv.  Green,  then  were  legacies  of  100/.  each  to  four  children, 
payable  at  twenty-one,  with  survivorship,  who  were  to  be  maintained 
asiaras  the  interest  of  their  legacies  would  extend  [  SOt.  was  allowed 
for  one  who  «u  dead  for  apprenticing  him,  IW.  for  clothes,  and  16/. 
for  his  fiineral.  So  in  Barvey  v.  Harcey  {g),  the  Master  of  the  Rolls 
lays  down,  that  if  a  parent  gives  a  legacy  to  an  infant,  payable  at 
twenty-one,  without  any  devise  over,  and  the  infant  has  nothing  else 
to  subsist  on,  the  Court  will  order  part  of  thia  legacy  to  be  paid,  in 
order  to  [wovide  bread  for  the  infant,  allowing  interest  for  the  same 
to  the  person  paying  it,  although  this  is  done  very  sparingly.     In 
Ex  parte  Grten{h),  ou  petition,  the  principal  of  a  sum  of  298/., 
belonging  to  two  infants,  who  had  no  odier  property  but  aorae  copy- 
hold premises  yieldmg  6i  per  annum,  was  ordered  U>  be  applied  from 
time  to  time,  for  their  maintenance,  without  even  a  reference.     In 
Ex  parte  Sviifiii),  the  infant  had  a  legacy  of  200L,  secured  by  the 
bond  of  bis  father,  who  becoming  insolvent,  the  infant  received  6f. 
in  ilie  pound,  amounting  to  5iL  IS*.,  for  the  bond  debt ;  this  having 
l»«n  invested,  on  the  petition  of  the  infant  and  mother,  slating,  that 
ihe  father  bad  rfjsconded  and  left  her  to  support  the  infant  and  five 
other  children,  and  that  they  bad  no  other  support  except  a  salary  of 
I8i.  per  week:  it  waa  ordered,  that  part  of  the  sum  ahould  be  sold  to 
defray  a  debt  for  necessaries  incurred  by  the  mother.     In  Ex  parte 
Chamben  (i),  a  testator  charged  his  real  estates,  devised  to  another 
»oti,  with  I50i  to  a  son,  and  100/.  to  each  of  bis  daughters,  to  be 
urriage,  with  interest  at  four  per  cent.,  to  be 
:  the  residue  upon  trust  for  the  children  at 
e,  with  benefit  of  survivorship  and  accruer, 
sit,  which  waa  to  be  applied  also  for  main- 
r  to   the  executors  to    apply  any  sums  of 
Kapal  for  advancement     On  petition  of  the 
:he  affidavit  of  the  trustees,  ai\er  some  hesi- 
>itted  the  executors  and  guardians  to  apply 
>al  of  the  son's  fortunes,  and  ^l.  out  of  that 
irds  their   maintenance,  education,  and  ad- 

t,  above  stated,  forbidding  the  application  of  The  geneni 
ntenance  does  not  apply  in  its  strictness,  ^"[^ojgJ^lSy 
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to  fluctuating 
incomes,  ia 
which  case 
the  deBciency 
of  one  year 
may  be  made 
op  by  the  ex- 
cess of  another. 

Not  to  cases 
in  which  th« 
breaking  in 
upon  the  prin-^ 
cipal  is  reason* 
aole  and 
proper. 


Whera  com- 
mon justice 
requires  it. 


IVberea 
reasonable 
expectation, 
the  fortune 
would  increase. 

Where  for  the 
beneht  of  the 
tniaot. 
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to  the  case  of  a  fluctuating  income ;  and 
in  furnishing  maintenance,  is  obliged  to  n 
of  the  receipts  of  one  year,  for  the  defi( 
be  allowed  such  payments,  if  they  are  wi 
issues  (j). 

4.  With  regard  to  the  general  rule  by  w! 
were  to  be  guided,  Sir  A.  Hart,  in  the  cast 
after  referring  to  thecasesof  Waikerv.  Wet) 
before  cited,  said  that  the  subsequent  rule,  a 
and  Sir  W.  Grant  was,  that  where  the  act  • 
taneously  was  such  as  the  Court  would 
sustained;  and  that  the  decision  in  Wed 
the  leading  case  on  the  subject,  would  not 
an  inquiry  whether  the  application  of  the  i 
proper :  the  sound  distinction  being,  that  v 
authorized  him  to  do,  the  executor  shal 
done.  In  a  former  case  (m)  he  had  h 
executor  had  made  advances  beyond  the  ii 
was  not  entitled,  in  general  to  be  allowed 
as  having  exceeded  his  duty,  but  that  he 
directions,  to  shew  that  common  justice  r 
the  casein  which  maintenance  might  excec 
there  was  a  reasonable  expectation  that  t 
would  be  greater  than  it  had  turned  oi 
Kirk  (n),  the  general  rule  laid  down  by 
and  on  a  question  whether  certain  disburse 
of  the  infants*  fortunes  for  maintenance  an( 
allowed,  without  any  power  in  the  will  for 
cellor  Cottenham  directed  a  reference  to  : 
been  properly  expended,  saying,  that  £ 
outlay  would  be  protected,  although  not 
it  should  turn  out  to  have  been  for  the  a 
the  trust. 


SECTION  IV. 

Of  the  Rule  that  Maintenance  it  pay^ 

Possession  only. 

Genenlnile,  !•  It  18  a  general  rule  of  the  Co 
"'^"w'^onr  ^^P^  ^^  ^^  principles  we  have  been 
oot  of  property  maintenance  shall  be  raised,  and  payable  < 
wt^^^in.  in  possession  only,  and  not  contingent  or  i 
there  be  a  power  in  the  instrument  of  gift 

(0  Carmichael  v.  Wilson,  3  Moll.  80.  (m)  ( 

ante,  p.  347.  (n)  C 
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cues  of  eipress  direction,  or  great  and  obtioitt  advantage  to  the  Pr^^B..in 
in&ot,  or  itnolute  neceuity.     For  in  such  cues  in  general   the        g'.  m. 
awney  miut  be  raised  by  side  or  mortgage  of  the  principal,  whicli 
must  be  injinioiu  and  inconvenient  aa  respects  the  property  of  the 
io&nL    The  liw  is  the  same  with  regard  to  portions  and  other 
iatnests  by  will  or  settlement,  as  with  regard  to  legacies.     Thia  we 
bne  already  seen  in  the  former  part  of  this  book  (o),  where  we  have 
found  that  maintenance  cannot,  in  general,  be  paid  in  respect  of  any 
other  tbu  absolnte  and  vested  interests.     The  party,  however,  who  Bat  ib«  ra- 
il obliged  to  wait  for  his  maintenance,  until  the  principal  fund  or  "^^^, 
property  come  into  poaseiaion,  out  of  which  it  is  to  be  paid,  will  ia  be  rfaargetbia 
DO  case  lose  it  or  (he  interest;    for  when  the  principal  is  raised,  ^u^',^'' 
interest  also  by  way  of  maintenance,  if  his  right  to  it  have  attached,  f*"  ti-wSmi 
(ball  also  be  raiKd(p),  from  the  time  when  the  principal  was  mnde  "b^^^^ 
psysble.    In  Brome  v.  Berkeley  (q),  there  was  a  reversionary  term '"' 
Older  a  marriage  setdement,  in  default  of  issue  male,  to  riuse  i,BOOL 
for  daughters,  payable  at  twenty-one  or  marriage,  and  out  of  the 
profits  to  pay  1001  for  maintenance ;  the  first  payment  W  be  made 
aa  the  half-yearly  day  of  payment  next  after  the  estate  to  trustees 
look  effect  in  possession ;  it  was  held  maintenance  could  not  be 
tused,  or  the  portion   paid,   till   that  time.      In   CAurchvum  v. 
floreey  (r),  there  was  a  term,  on  6ilure  of  issue  male  of  the  son,  to 
raise  granddaughters'  portions,  with  power  to  the  son  to  jointure ;  it 
»u  held  that  the  portions  were  not  raisabte,  nor  interest  payable  on 
ixm,  till  after  the  death  of  the  jointress.     The  same  point  was 
derided  in  the  case  of  iiaynoW*  t.  Meyrick  (»),  where  there  was  a 
jointure  of  the  whole  estate  under  the  execution  of  a  power.     In 
which  case  the  Court  expressly  sUted  that  it  would  not  extort  fruit 
from  a  banen  reversion,  unless  expressly  directed  so  to  do.     In 
BtUkr  V.  Omcmbe  (t),  there  was  a  settlement  on  the  husband  for 
life,  then  on  the  wife  for  life,  then  on  the  first  and  other  sons  in  tail, 
Md  for  de&ult  of  such  issue  to  trustees,  for  five  hundred  yem  after 
die  commencement  of  the  term,  to  raise  4000il  as  portions,  payable 
at  twenty-one  or  marriage ;   the  father  died,  leaving  the  mother 
surviving;  an  only  daughter  married  the  plaintiff  at  fifteen;  but  it 
was  held,  that  during  the  life  of  the  wife,  no  portion  was  payable,  or 
mterest  out  of  it,  although  the  term  was  vested.     So  in  Steven, 
v.  ^ethtck  (u),  there  was  a  settlement  on  the  husband  and  wife,  each 
for  life,  remainder  in  taU  male,  with  a  term  of  five  hundred  years  for 
raising  portions  for  daughters,  payable  at  twenty-one  or  marriage, 

SxSta*sv«    <<^'      Siwifonh   V.  (0  2  v.™.  76;  1P.Wku.488. 
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rT.i.~BK.lll.  the  daughters  to  have  yearly  maintenance  out  of  the  tern  ttw\l2 
^s  m  ^*     ^^  ^^^^^  degree ;  it  was  held  that  the  trustees  could  not  enter  tor 
maintenance  or  the  portion  till  after  the  death  of  the  father,  9&{h( 
it  had  become  a  vested  interest,  and  the  mother  was  dead. 

There  is  a  case  reported  by  Sir  T.  Jones  («),  where  (here  ^ 
settlement  on  the  father  for  life,  remainder  in  tail  male :  then  f 
of  forty  years,  if  th'e  father  died  without  issue  male  by  bis  yfi 
raising  daughters*  portions,  which,  under  the  trust,  were  to  1 
at  twenty^ne  or  marriage,  with  certain  maintenance  until  ic 
or  age ;  the  portions  were  to  be  raised  out  of  rents  and  profit 
selling  or  letting  during  the  term.  The  wife  died  during  the 
of  the  father,  leaving  two  daughters.  It  was  held,  that  the 
were  justified  in  selling  the  reversionary  term  during  the  i 
the  father,  the  portions  having  vested  at  the  death  of  the  \ 
order  to  raise  the  maintenance,  Sir  T.  Jones  duserUien 
apprehended,  however,  that  this  decision  would  no^ 
followed  (tf). 

In  Pierpoint  v.  Lord  Cheney  {z\  by  the  act  of  Par^ 
which  the  estates  were  settled,  power  was  given  to  the 
raise  the  maintenance,  as  well  as  the  portion,  either  out 
and  profits,  or  by  sale  or  mortgage ;  the  first  of  the  said 
take  place  at  the  next  usual  day  after  the  decease  of  the 
died,  the  grandfather  still  possessing  the  life  estate,  ai 
having  a  jointure  of  3000^  a-year.  On  a  bill  being 
the  maintenance  by  mortgage  for  a  daughter,  the  Lc 
said,  he  should  take  care  that  her  demand  of  maintens 
defeat  her  other  demand  of  her  portion,  it  being  one 
fund  to  provide  both ;  and  after  remairking  on  the  in 
to  the  estate,  and  examining  the  words  of  the  act,  V 
Court,  which  is  the  guardian  of  the  infant,  must  cc 
and  that  it  might  be  for  a  plain  benefit  and  kindne 
maintenance  should  not  be  raised;  that  he  wou1 
Master  to  see  what  was  the  value  of  the  estate 
maintenance,  and  the  portion  and  the  incumbrance 
would  influence  his  judgment;  that  the  plan  px 
more  than  was  necessary  at  first,  was  most  inc 
part  must  lie  dead  in  the  Master's  hands  i  tVis 
beyond  established  precedents,  and  that  lie  liad  i 
a  single  one  for  mortgaging  a  reversion  for  n 
what  made  it  less  reasonable  in  the  present  case 
father  had  offered  in  Court  to  maintain  both  ' 
Clinton  v.  Seymour,  Lord  Alvanley    said    th 

(x)  Gretvet  V,  MathiioD,  Sir  T.  Jones,  456. 

201.  <«J  1  P.  V 

(y)  Sec  Pierpoint  r.  Lord  Cheney.  1  P.  Co)  S.  JP. 

Wmflw  487.    Clinton  v.  Seymour,  4  Ves.  456.  Sed  I'i 
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forced  bfvords,  uncontrolled  by  any  context,  will  never  suppose  Pt.i.—Bk.' 

-  -  -  Ch.  VUl 

S.  III. 


sionary  term.  In  one  case  (a),  lands  were  settled  to  A.  for  life,  then  " 
to  his  wife  for  life,  remainder  to  trustees  for  500  years,  remainder  to 
ihe  defendant  in  tail  male.  The  trustees  of  the  term  were,  in  case 
A.  died  leaving  any  younger  child  living  at  his  death,  by  any  means 
lltej  should  think  fit,  to  rajse  portions;  to  be  raised  and  equally  divided 
beween  ihem  if  daughters  at  eighteen  or  marriage,  if  sons,  at 
t«enly-one;  "and  until  such  portions  should  be  payable  and  paid  ;" 
to  raise  maintenance,  to  be  paid  half-yearly,  "  the  first  payment  to 
be  made  at  the  first  of  the  said  days  which  should  happen  after  tlie 
commencement  of  the  term."  The  portion  was  ordered  by  the  Court 
to  be  raised  for  a  daughter  who  had  attained  eighteen,  the  father 
being  dead,  but  the  mother  still  alive,  but  her  claim  of  the  arrears 
of  maintenance  since  the  father's  death  was  rejected,  the  settlement 
being  express  that  the  first  payment  should  not  be  made  till  after 
the  eommencement  of  the  term. 

2.  However,  it  seems  certain,  that  if  the  trust  deed  or  will  expressly  E««pL«.n! 

authorize  it,  or  it  be  plainly  intended  by  the  donor  or  settlor,  or  it  J^,'^"^""" 

bea  matter  of  necessity,  or  for  the  obvious  advantage  of  the  infant.  revTr..on." 

iSe  Court  will  allow  maintenance  to  be  raised  out  of  a  reversion,  P™^^"^;^ 

\     "belher  the  time  of  payment  of  the  portion  fixed  by  the  instrument  " 

j    of  donation,  if  it  be  so  fixed,  be  arrived  or  no. 

Thus  in  Lord  Serbert't  case,  cited  in  JPierpoint  v.  Cheney,  the 
{    real  estate  was  devised  to  a  nephew,  subject  to  a  term  for  years, 
I    which  was  declared  to  be  upon  trust,  by  sale  or  mortgage,  or  with  the 
j     profits,  to  raise  portions  for  the  two  nieces,  and  lOOL  per  antium 
;     maintenance.     The  estate    happened    to  be    so    incumbered   with 
jointures  and  rent-charges  that  there  was  not  enough  to  pay  the 
maintenance,  and  the  Court  decreed  a  mortgage  of  the  term  to  raise 
"'  I,        !T-^'"'^  '■  ^"^tonib),  there  was  a  settlement  by  the  father 
on  himself,  and  afterwards  on  his  wife  for  life ;  then  there  was  a 
term  for  raising  daughters'  portions;  then  limitations  to  sons  in  tail 
male ;  and  if  the  father  should  die  without  issue  male,  the  trustees 
out  of  the  rents  and  profiu,  were  to  raise  portions  as  soon  as  con- 
veniently might  be;  the  portions,  with  interest,  were  held  raisable 
from  the  death  of  the  father.     In  Rave„hiU  v.  Damey  (c),  where  a 
reversionary  term  was  limited  for  raising  portions  out  of  rents  and 
profits  when  it  came  into  possession,  it  was  held  chargeable  with  the 
arrears    incurred  whilst  reversionary ;    and   Lord  Macclesfield  said  £ 


that  though  it 


Was  against  his  opinion  to  raise  a  portion  < 


nance    y  selhng  a  reversionary  term,  and  that  under  colour  of  the  Tn'd'prafi"'-'" 

word     profits,"  yet  it  had  already  been  ruled,  that  profits  should  ex- 

any  idvaniage  to  be  made  of  the  land  by  sale  or  mortgage, 

h  *  V.  H*  "''^'  ^*I*'^'^"y  '"  cases  of  necessity,  and  when  the  daughter 

■"•  other  maintenance,  it  has  been  decreed  to  be  raised  by  a 

i*>  IPw''  ^'^'"'-  ""^  3  Y.  A  C.  1 49.         Gerrard,  2  Vetn.  f5B. 
■""».  415)  Kt  »i„  Gerttid  v.  (c)  2  P.  Wmi,  I7U. 
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PT.l^^BK.in.  mortgage  of  the  reversionary  interest  in  a  tenn.  In  Goodal 
^s  Tll^'     Itivers  (d),  where  a  term  of  five  hundred  years  was  limited  in 

roainder,  atler  a  failure  of  issue  male,  for  raising  portioMandi! 

tenancei  to  be  paid  from  the  death  of  husband  and  wife,by  demi 
selling,  mortgaging,  &c. :  and  there  was  a  proviso  thaUk\n 
nance  should  not  be  raised  till  the  daughters  were  fourteen, 
father  maintained  them ;  the  Lord  ChancelloT  said,  \l  f\sii 
peared  that  maintenance  was  to  arise  in  his  lifetime,  in  case  of  a 
on  his  side,  and  that  it  must  be  raised  accordingly.  Xni  ac 
with  this  is  the  decision  in  Lyon  v.  Chando8(e).  In  C\ 
Seymour  (/),  a  term  was  limited,  after  an  estate  forVife  to  t\i 
father,  to  raise  portions  and  maintenance  for  daughter! 
marriage  of  the  son ;  the  portions  to  be  vested  at  tweni 
marriage ;  with  power,  by  sale  or  mortgage,  rents  or  profit 
maintenance  after  the  decease  of  the  son,  to  be  paid  quartc 
son  died  in  the  grandfather's  lifetime,  and  the  question  wt 
maintenance  should  be  allowed  for  the  son's  daughte 
death,  during  the  life  of  the  grandfather^  who  had  died  «v 
but  had  made  them  an  allowance  during  his  lifetime, 
opinion  of  Lord  Alvanley,  that  upon  the  expresa  Niotd 
might  have  obtained  it,  and  had  the  maintenance  rais 
first  quarter  day  after  the  death  of  the  father,  d\iT\i\g  * 
grandfather,  but  that  the  Court  would  lay  hold  of  an 
which  it  could  be  fairly  inferred  that  it  was  not  inten 
the  term  in  that  manner.  In  that  case,  he  laid  hold  of 
in  the  clause  directing  maintenance,  **  that  th9  residue 
the  rents  and  profits,  if  any,  until  the  pordons  h 
ihould  be  received  hy  the  forty  in  reversion^  to  dec 
fants  were  not  entitled  to  further  maintenance  beyon 
the  grandfather  made  them,  out  of  the  term  wl 
possession,  for  the  period  during  the  grandfather* 
this  principle,  he  refused  to  charge  it  with  the  d 
the  sum  annually  allowed  for  the  infants  by  the  \ 
was  400/.  and  the  sum  charged  by  the  settlemeTi 
per  annum.  In  Lyddon  v.  Lyddon  ig\  there  ^« 
settlement,  without  impeachment  of  waste  (expec 
of  the  father,  and  subject  to  a  jointure  to  the  xnoi 
sale  or  mortgage,  rents  or  profits,  or  by  any  oth< 
raise  portions,  payable  at  twenty-one,  and  by  si 
as  trustees  should  think  fit,  to  raise  interest  for 
per  cent,  until  the  portions  were  payable,  the  i  i 
ment  of  portions  and  interest.  The  mother  su  * 
infants,  after  her  death,  filed  her  bill,  insistin 
her  portion  from  the  death  of  the  father.  Tl 
decreed  accordingly,  declaring  that  it  was  not  y  i 
that  the  interest  should  not  be  raised  during 

(d)  Mos.  401.  (J 

(€)  3  Atk.  418.  (^  I 
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"If,  indeed,  the  estate  had  been  limited  to  her  for  her  jointure,    it  P^-' — B« 

might  be  argued,  that  the  limitation  for  maintenance  could  not  take     *'s'  ij'i' 

effect  until  the  terra  should  come  into  possession ;  but  even  then    it  ' 

trould  be  doubtful  whether  such  strong  and  general  words  would  not 

warrant  raising  maintenance  by  sale  or  mortgage  of  the  reversion,  or 

at  least  raising  it  afterwards  retrospectively  "  (A).  In  Smyth  v.  Foley  (i) 

where  the  tine  for  raising  the  portions  was  in  dispute,  the  trustees  were 

directed  in  the  meantime,  and  until  the  portioni  thould  be  payable, 

(wbjch  were  to  he  raised  at  twenty-one,  by  sale  or  mortgage    of 

a  reversionary  term)  to  raise  and  levy  M  of  the  rent,  and  preftU  of 

ilie  premise.,  competent  maintenance.      It  was    contended  on   the 

anthonty  otBromei.Berkek^,  that  this  proviso  meant,  that  until  after 

lie  father's  death  the  portions  could  not  be  raised  i  but  Baron  Alderson 

ssid,  that  he  could  not  accede  to  that  conclusion  ;   "  if  the  trustee. 

bad  been  directed  to  pay  maintenance  out  of  the  rents  and  profit., 

and  pay  over  the  sorplu.  to  other  parties  (i),  the  argument  would 

hare  been  diderem,  for  such  a  direction  would  necessarily  have  im- 

phed  a  possession  by  them  of  the  rent.,  and  would  have  shewn  that 

Ibe  settlor  contemplated  maintenance  previous  to  the  payment  of  the 

portions  out  of  the  term  i„  posies.ion."  ■■  It  i.  not  at  all  clear  here  that 

lUmainlenance,  as  well  ,.  the  portions,  may  ml  hme  been  intended 

I.  ie  railed  i,  nntgage  ej  the  rent,,  ,„«„,  and  profit,  in  re- 

.™o«."     The   decree   was,  that  the   portion,   should   he   rai.ed 

fcnhwtth  in  die  lifetime  of  the  father.     All  the  children  had  at- 

uned  twenty-one,  conseijuently,  any*oi«o„on  the  subject  of  the 

maintenance  was  impossible. 

3.  It  1.,  however  certain,  that  where  the  right  to  claim  mainte-  Maiotcnjnca 
""  °l"  °  "'"'iomiry  property  ha.  been  merely  corMrvctae,  or  tZ  jr., ,  . 
ij,.p(.cota,the  Court  ha.  .Iw.ys  refuMd  to  raise  it  (().  The '..•»».•-; 
'*  "'  <^™".  •ill"  regard  to  raising  both  portion,  and  maintenance  r.Sit" 
"  "  """"lonary  interest.,  was  laid  down  by  Lord  Eldon,  in  '•'"■■  ii  "' 
".'"  '/"'•S  W.  after  a  careful  review  of  the  pceviou.  antho-  'Z^'T"  ' 
"""•  ,!'  ■*«  ™st  depend  on  the  particular  penning  of  the 

imst,andal.ircon.truction  of  the  whole  instrument:  the  general 

'"rent  for' hf     ■'''''"'  '"  "°''''°8  "°"  """  '  'i™""'""  ■»  ">« 
.   ,     ,     *•  "th  a  term  to  raise  portions  at  twenty-one  or  marriage, 

. .      ^      ^^  vested,  and  the  contingencie.  have  happened 

upon  which  the  portions  are  payable,  the  interest  i.  payable,  and  the 

portions  mult  be  r.i.ed  out  of  the  rever.ionary  term,  in  the  only 

c'urt'w'iU  *"'  ™-  *■'  """'S-fi'  "  "^  of  'I"  '™  ■  I-"  *= 

^■Sei'ly  lay  hold  on  circumstances  to  raise  a  contrary 

insir     '^  t""  ^'"  *""''*  "°  ®*1"**  "'*"'*  whilst  construing  the 

"lhat"*"l'i   ■'^"*  ""emiling  the  HACtsaRxaSianUyi.  Stanley  {n), 

""na   circumstances  alone  are  sufficient  for  that  purpose." 

B''».3-17.*Wi,^"»^h   B.  Edg.*oMb.  (0  Pe.  Lo.d  H»rdmcke,  I  A.k.  415. 

«  W.330.         "^  ".Mo^n.  3  Drury  {")  6  Vei.,  360  ;  »nd  seeSmilht..  Eviin*, 

<0  ay.ie  ,„  Anib.633.  Clinloni'.  Seymour,  4  Vei.440. 
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Pt.I.— Bk.iii.      Q^  ^^  mode  in  which  Maintenance  will  I 

Cn.  IX, 

Of  the  mode  in      If  the  fund  out  of  which  maintenance  is 
which  main,     ^f  ^^^  j^f^^^^  ^  ^jn  y^^  payable  out  of  the 

teoance  will  '  , 

be  raised  out     the  samCj  if  the  principal  be  money  or  po 

^    °"'^'  land ;  or  other  security  out  of  the  dividends 

the  rents  and  profits  of  land,  if  it  be  land  i 

or  by  any.  other  ways  and  means  which  are 

directed  by  the  trust 

out  of  reou  It  wiU  not,  as  we  have  already  seen  {act)^  c 

and  proceeds,    allowed  to  be  raised  out  of  the  principal 

not  out  of  the  i  r 

principal.        money  or  stock.     The  same  rule  applies  as 
out  of  realty,  or  portions  charged  on  the  i 
Clinton  v.  Seymour  {p\  that  there  is  .  no  ir 
sale  for  the  purpose  of  raising  maintenanc 
Alvanley  said  that  the  Court,  unless  forced 
any  context  will  never  suppose  that  this  m 
instance  was  out  of  a  reversionary  term)  w£ 
mortgage.     So  in  HaU  v.  Carter  (c),  it  is  1 
instance  where  a  sale  has  been  directed 
maintenance  was  according  to  the  trust  to  I 
and  profits.      So  it  is  stated  (cQ,  that  a 
mortgaged  to  raise  maintenance  where  the 
child.     And  in  such  cases,  of  course,  if  ma 
run  in  arrear,  and  cannot  be  paid  off  unt 
session. 
Exce  t  in  However,  it  seems  certain  that  in  cases 

certain  special   authorize  it  expressly,  maintenance  may  be 
^*^  expressly  entitled  to  such  maintenance,  bj 

mortgage,         fund  or  property,  out  of  which  it  issues. 
"**•"•  cited  Pierpoint  v.  Cheney  (e),  the  trust  wa 

with  the  profits  to  raise  maintenance;  and 
estate  being  greatly  incumbered,  the  Court 

(a)  See  cases  pamrn,  (e)  2 

(aa)  Ante,  p.  353.  (d)   1 

(6)  4  Vcs.  456.  (O  1 
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CHAPTER  X. 

Of  the  mode  in  tohieh  Maintenance  or  Adt 

pT.l Bk.ni.  for  Infante  from  the  i 

Ch.  X.  s.  L 

Maintenance  Therb  are  several  modes  by  which  m; 
ment  hX^'  ^ay  be  obtained  iox  infanta  from  the  C 
obtainable       obtainable. 

from  toe  Court* 


SECTION  I. 


By  Petition  on  behalf  of  the  Infant  wit 


By  petition 
without  suiL 

General 
remarks. 


Mode  of  pro* 
ceeding  by 
petition,  and 
without  suit 


1.  There  are  many  instances  in  whic 
induce  persons  of  worth  to  accept  the  guar 
has  been  given  to  infants  out  of  their  prop 
of  the  infant  or  of  some  one  on  his  behalf, 
appearing  on  the  Register's  book  was  ros 
parte  Odelf  in  ITSl,  and  agun  in  £x 
though  it  is  said  by  Mr.  Hargrave  that  a 
HampderCe  case  1696  (c).  In  Teyhham  y 
the  House  of  Lords,  in  1724,  confirmed  an 
for  a  guardian  and  maintenance,  on  petitio; 
seems  certain,  that  no  such  order  can 
and  that  in  fact  the  point  never  arose,  the 
versionary  property  only.  The  point,  h* 
doubt  on  account  of  the  inconvenience  o; 
of  a  fiind  not  under  the  control  of  the  C 
parte  Salter  (/),  the  practice  was  finally 
(which  are  there  cited)  being  inquired  int 
reference  to  approve  of  a  maintenance  on 

2.  From  these  cases,  and  especially  th 
and  Ea:  parte  I%07nas  {g\  the  mode  of  p 


(a)  See  2  Atk.  315. 

(b)  Cited  2  AtL  316. 

(c)  Harg.  Co.  Litt.  fol.  131. 

id)  2  B.  P.  C.  539,  cited  3  B.  C.  C. 
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of  die  mother  is  not  to  be  regarded.     If  the  fiither  be  in  poor  ctrcum-  PrJ^BsJii. 
Stances,  the  reference  always  contains  an  order  to  inquire  into  his  '  '    - 

drcumstances,  and  to  have  regard  to  them  (A).  It  is  apprehended 
that  if  the  benefit  to  the  infant  be  obvious,  and  its  title  to  be  allowed 
maintenance  be  clear,  the  reference  will  be  merely  to  settle  the 
ajDoont  of  it  (t).  If  that  point  be  doubtful,  as  if  the  father  be  of  ability 
or  maintenance  be  forthcoming  from  another  fund,  the  reference  will 
be  to  inquire  whether  anything,  and  what  should  be  allowed  (k). 

7.  The  order  generally  contains  a  reference  as  to  the  infant's  age.  Of  certain  other 
and  the  nature  and  amount  of  his  fortune,  and  what  relations  he  has,  ^ting'which 
lU  winch  the  Master  is  bound  to  report  under  the  circular  letter  of '^.^rf^reoce 
die  Lord  Chancellor  to  the  Masters,  dated  the  6th  of  August,  1777. 
Sometiines  also,  if  prayed  by  the  petition  and  it  be  desired,  the  Master  Special  re- 
is  directed  to  have  regard  to  the  rank  and  circumstances  of  the  infant,  ^^^^  ^^^ 
and  the  means  of  the  mother  or  guardian,  or  party  who  may  have  the 
charge  of  him  (/)•    If  there  are  other  children  in  comparatively  poor 
ctrcunstances  or  unprovided  for,  the  Master  will  be  directed  to  report 
as  to  them,  and  to  consider  their  situation  in  approving  an  allowance 
for  the  infimt,  who  has  the  property  (m).   Where  there  was  a  power 
to  the  trustees,  with  the  approbation  of  the  father  or  mother,  or 
survivor,  and  afterwards  of  their  discretion  to  apply  the  dividends  for 
naintenance,  and  to  accumulate  what  was  unapplied ;  on  an  applica- 
tion for  maintenance  for  past  time,  the  reference  was  whether  it 
would  have  been  reasonable  and  proper  in  the  trustees  acting  under 
tile  will  to  apply  any,  and  what  part  of  the  interest  or  dividends 
towards  the  maintenance  of  the  children,  and  in  what  proportions 
respectively  (n).     But  unless  under  particular  circumstances  no  such 
fecial  direction  will  be  given  to   the  Master,  or  his  discretion 
controlled  in  the  first  instance :    Lord  Thurlow  refused  a  special 
direction  to  consider  the  circumstances  of  the  applicant's  family  (o), 
^  it  seems  that  Lord  Eldon's  practice  in  this  particular  accorded 
with  that  of  Lord  Thurlow  {p). 

8.  If  the  father  or  the  mother  afWr  him  be  dead,  or  if  it  be  intended  where  parents 
to  ask  for  peat  maintenance,  the  reference  will  include  an  inquiry  by  <>«».<>*  or  ?^ 
vhom  the  infiuit  has  been  maintained  since  the  decease  of  the  testator  a:»ked  for.  ^ 
or  odier  party,  and  what  sums  paid  in  respect  thereof,  and  by  whom, 
and  an  order  to  approve  of  a  maintenance  for  time  past,  if  a  case  be 
loade  out  for  giving  it  {q),  together  with  a  statement  of  the  time  from 


(&)  SlnteM  P.  James,  1  M.  &  K.  627. 

(>>  CfeeaveU  v.Graeawell,  6  Yes.  194. 
{^)  £x  pute  Salter,  8  B.  C.  C.  602. 
(0  Dike  of  NewcasUe'e  case,  16  Ves. 

447.  n. 

(«)  Hone  o.  Pratt,  3  Ves.  730.  Mar- 
*^1  •.  HoUowaj,  2  Sw.  643.  Mabefly 
'•TiiioB,14y«s.602,&c. 


(n)  Maberly  v.  Tarton,  ante,  Stopford  v. 

Canterbury,  V.  C.July,  1840.  L.  J.  K.  ix. 

[o)  Burnett  «.  Burnett,  1  B.  C.  C.  179. 

51r.  Belt's  notes,  ibid. 


(0) 

(P) 


{a)  £z  parte  Salter,  3  B.  C.  C.  602. 
Walker  v.  Wetheiell,  6  Ves.  472.  Mar- 
shall  V.  HoUoway,  2  Sw.  452.  Sheiwood 
9.  Smith,  6  Vei.  464. 
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Pr.l.*-BK.in.  made  for  the  appointment  of  the  mother  a 
Cn.  X,  s,  I.    leumiQ^  to  be  paid  to  her  without  a  referei 

without  a  reference  it  will  be  as  binding  as 
made  (/)• 
lacreaae  of  5,  Similar  applications  may  be  made  t( 

how  given.  ^^^  ^  requisite  for  an  increase  of  mamu 
the  circumstances  which  render  it  necess 
such  second  application  the  Court  will  mal 
terms,  and  not  unless  under  particular  cir< 
direction  to  consider  the  birth  of  a  child  ui 
was  the  practice  of  Lord  Eldon  (x).  A  sim 
where  maintenance  is  already  given  by  th 
but  to  an  insufficient  amount ;  on  an  appli 
ficiency  must  be  ascertained  by  reference  t 
amount  of  the  proposed  increase,  unless  in 
an  infant  marry,  even  with  consent  of  friei 
applied  to  for  an  increase  of  maintenance, 
to  go  to  the  Ecclesiastical  Court  for  an  in< 
Reference  6.  If  it  be  a  question  whether  the  fathe 

to^'SL  abauy"  ^^^  o^  children  without  the  aid  of  their  j 
of  the  parent  contain  a  direction  to  the  Master  to  i 
whether  it  will  be  for  the  benefit  of  the  i 
When  such  a  should  be  made  (a).  But  if  the  benefit 
IJ^^^  wiOi!'  ***c^  *  reference  will  be  dispensed  with  (6). 
stances  are  strong,  as  where  the  fortune  < 
and  the  father  has  other  children  and  woul 
by  educating  him  according  to  his  fort 
cannot  participate  (c).  A  reference  as  tc 
where  the  property  is  small,  and  the 
will  be  ^spensed  with.  As  where  the  fi 
vent  or  bankrupt,  has  absconded  or  refuses 
So  in  general,  a  reference  as  to  such  abilil 
express  maintenance  is  given  by  the  instr 
Hughes  v.  Hughes  (/),  it  is  said  that  it 
inquire  whether  the  parents  were  of  abilit; 
only  case  to  that  effect  (g) :  and  it  is  now  set 

(t)  Wall ».  Rushby,  1  B.  C.  C.  487.  (6)  ( 

(tt)  Bttrnett  «.  Burnett,  1  B.  C.  C.  178.  194. 
See  ante,  p.  341.  (e)  < 

(x)  Belt's  notes  to  Burnett  v.  Burnett.  1  B.  C. 
(y)  JoMelyno.  Josselyn,  9  Sim.  64 ;  Reg.  {d)  1 

Lib.  1829,  (A.)  f.  647.  Swift,  il 

(t)  Hill  V.  Turner,  1  Atk.517.  where, 

(o)  Bailey  e.  Ancot,  M.  R.  20  May,  of  the  fi 

1747.    Jeffreys  o.  Jeffreys,  3  Atk.  122,  Ez  Payne  i 
parte  Mountfort,  15  Ves.449n.  Cavendish  (e)  I 

«.  Mercer,  6  Ves.  195,  n.  Fendall  o.  Nash,  Fctre,  i 
ib.  197.    Errat  v.  Barlow,  14  Ves.  202 ;  4  (/ ) 

Mad.  279,  &c.  £iparteUkiD»4Rtt88.309.         (})  J 
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the  paymeDt  of  maintenanoe,  if  ordered,  will  be  stayed  until  a  bill  be  PtJ.— Belli. 

filed  (/>  ^"-  ^  ^' "' 

I.  In  Ex  parte  Mauntfort  {g),  it  is  said,  that  if  the  property  of  the  If  the  property 

infint  exceeds  1002.  a*year,  a  bill  must  be  filed.    But  in  Ex  parte        ^^      ^' 

Mferscoitgh{h),  maintenance  was  ordered  on  petition,  though  the 

property  was  worth  SOOL  aryear ;  and  in  Ex  parte  Janion  (t),  150/. 

In  Ex  parte  Laiin(J),  the  property  consisted  of  various  items, 

yielding  an  income  of  SOOL  a-year,  and  maintenance  was  given, 

without  bill  filed,  to  two  infants ;  the  Master  of  the  Rolls  saying, 

that  unless  the  rule  was  otherwise  fixed  by  the  Lord  Chancellor,  he 

should  entertain  such  petitions,  where  the  income  did  not  exceed 

300^  a-year.    So  formerly,  where  an  infant  had  real  estate,  an  otder 

might  be  made,  both  for  guardian  and  maintenance  on  petition,  where 

the  property  was  worth  SOOL  a-year  {k).    But  in  the  year  1825,  the 

rale,  as  laid  down  by  the  Master  of  the  Rolls  was,  that  a  bill  was 

required  where  the  property  was  not  under  1002.  a-year,  the  Master 

of  the  Rolls  stating  he  had  conferred  with  the  Lord  Chancellor  on 

the  point  (Q.  However,  the  point  seems  still  unsettled,  for  in  Ex  parte 

Siarkie  (m),  the  order  for  a  reference  was  made  on  petition  only, 

where  the  rents  of  fireehold  estates  amounted  to  260L  a-year,  the  Vice 

Chancellor  saying  that  he  never  understood  Lord  £ldon*s  rule ;  and 

in  Re  Christie  (n),  where  the  income  of  the  infant,  firom  personal 

property,  exceeded    1,5002.   a-year,   maintenance   was   given    on 

petition  only,  the  Vice  Chancellor  saying,  that  the  rule  not  to  give 

maintenance  without  bill  filed,  when  the  property  amounted  to  300/. 

a-year,  had  no  foundation  in  principle. 

2.  Where  the  infants  had  not  an  absolute  interest,  the  Court  where  the 
refused  to  confirm  the  Master's  report  on  petition,  and  directed  a  bill  Qo^an  absdute 
to  be  filed.     So  in  all  cases  where  the  case  is  complicated,  and  the  interest,  the 
property  considerable,  a  bill  must  be  filed  (o).    In  Marshall  v.  Hoi'  pUcated,  or 
^^y  (p)>  where  the  infant  had  an  estate  for  life,  maintenance  was  ^^^  ""'^ 
gnnted  on  a  petition  in  the  cause.    So  in  Corbet  v.  Tottenham  (q), 
Lord  Chancellor  Manners  states  it  to  be  the  practice  not  to  allow 
Biaintenance  on  petition  where  the  property  is  considerable :  where  it 
is  necessary  to  take  accounts  in  the  Master's  office :  and  in  cases 
where  tnisteesj  in  whom  a  discretionary  power  is  vested,  are  called 
Gpon  to  allow  a  maintenance  for  minors.    And  where  the  party,  or  the  par^ 
subject  to  the  payment  of  the  maintenance,  or  his  under-tenants  subject  to  the 

(/)  Per  Lord  Eldon,  £z  parte  Mount-  (0  Re  Molesworth,  Set.  Dec.  279. 

<vt,  15  Vcs.  447,  citing  Lord  Rosslyn's  (m)  3  Sim.  339,  and  see  £x  parte  Lakin, 

^r,  in  the  Duke  of  Newcastles  case,  cited  tupra, 

^  a.  (n)  9  Sim.  643. 

(g)  15  Yt»,  445.  (o)  Fairman  v.  Green,  10  Yes,  35.    Ex 

(fc)  U.  &  W.  151.  parte  Kebble,  11  Yes.  606,  in  which  case 

(0  lb.  195,  and  see  £z  parte  Starkie,  the  order  was  simply  refused. 

m^  (p)  2  Sw.  461. 

O)  4  Ross.  309.  h)  1  B.  &  B.  60. 

(^)  Re  Man.  Set.  Dec  282. 

B  B 
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Pt.i.^Bk.iii.  which  it  ought  to  be  given  (r).    So  if  there  be 

from  which  the  maintenance  may  come»  there  wi 

tYanTn"fu'nd.  'cport  out  of  what  fond  it  is  to  be  paid  (*).  If  t 
ifanypecuUar  arrangement  proposed  for  the  infant,  as  for  ii 
amngemeDt  educated  abroad,  a  reference  will  be  made  to  asc< 
Where  fund  be  for  his  benefit  (t).  If  the  fond  or  its  proc 
111^^^?^      ascertained,  as  if  it  be  a  residue,  then  the  Mast 

culate  the  probable  amount  of  the  same  (u)* 

Confirmatioii        9.  After  the  report  is  made  by  the  Master,  a  ] 

r  ^  **'i^**^'*'  ^  confirm  it,  which  generally  jprays  that  the  cost 

may  be  taxed  by  the  Master,  and  it  is  ordered  i 

they  will  be  allowed  the  guardian  in  his  accoun 

Cotti.  of  the  infants*  estates.    Where  there  are  specific 

of  a  guardian  and  maintenance  for  a  specific  lega 

his  legacy,  and  not  out  of  the  general  fund  {si). 

confirm  these  reports  on  motion  (a),  although  it  ^ 

diih  V.  Mercer  (b\  and  exceptions  do  not  lie  to 

objection  may  be  taken  on  the  hearing  of   t 

confirmation. 

Where  maintenance  is  ordered  in  open  Court,  l 
it  is  to  be  paid  should  be  named  in  the  order  (d). 
10.  By  various  private  and  local  acts,  such  as 
canals,  &c.,  and  certain  public  acts  of  limited 
instance,  the  Church  and  School  Building  Act 
Improvement  Acts  and  others  (c),  sums  of  m< 
infants,  are  by  their  provisions,  directed  to  be  pai 
Exchequer,  and  to  be  applied,  together  with  the  d 
direction  of  the  Court  for  their  benefit ;  applies 
may  of  course  be  made  by  petition  or  bill,  as  in  like 


SECTION  II. 
Of  the  Cases  in  which  Maintenance  is  only  obt 

Of  the  cues        This  Order  of  reference,  however,  will  not  in  g< 

in  which  a  suit       ....  «        .,.       ^       -^  .  •  •  i 

must  be  in-      petition  Only  Without  suit,  except  in  special  cases ; 
stituted  to        II  defined  and  specific  fund  for  maintenance,  or  the 

obtain  main* 

tenance  And  though  the  guardian  may  have  been  appoint! 

(r)  Re  Arnold,  Set.  Dee.  277.  £z  parte  (y)  Ibid. 

Salter,  3  B.  C.  C.  500.  (s)  Barton  v.  C 

(f)  MarBhall  o.   Holloway,  mpra,  Set.  la)  Greenwell  v 

Dec.  277.    Coater  v  Coater,  1  Keen,  199.  lb)  Suftra, 

(0  Stephens  v.  James.  I  M.  &  K.  627.  (c)  £k  parte  Ni 

Su)  Cotter  V.  Coster,  tupni.  IVhittakerv.  Marl< 

x)  Ex  parte  Thomas,  £x  parte  Salter,  o.  Shaw,  Dick.  732 

£z  oarte  Whitfield,  anta.    Chambers  v.  (d)  I  Coop.  Nei 
Goldwin,  11  Vea.  1»  &c.    Oreenwell  v.  '      (a)  See  pett,  P 

Greenwell,  5  Ves.  195.  Chapter. 
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SECTION   III. 

Mainienance  obtained  by  Petition^  or  Motion  in  the  Cause. 

A  third  mode  of  obtaining  maintenance  is,  by  an  application  by  peti-  PtJ.— Bi.m. 
tion  or  motion  in  the  cause,  petition  being  the  ordinary  and  regular  ^^'  ^'  ^'  P^' 
mode.     Thus  the  application  was  made  by  petition  in  Stretch  v.  2g  o?^^' 
Watkins(c),  where  the  question  as  to  the  maintenance  being  entirely  tenance  hj 
distinct  from  any  other,  the  Vice  Chancellor  said  it  had  better  come  on  w^tra^^"' 
on  petition.    So  in  Aymworth  v.  Pratchett  (d),  for  an  increase  of  what 
was  given  in  the  will,  which  was  the  object  of  the  bill.    So  in  Eos 
parte  M*Key  («),  where  it  was  proposed  to  break  in  upon  part  of  the 
principal  of  the  minors'  fortunes,  to  reimburse  certain  payments  for 
&e  infants'  benefit,  and  in  other  ordinary  cases  (/)•    The  application 
has  been  also  made  by  motion,  in  which  case  a  reference  will  be  made 
as  in  other  cases  (g).    Leave  is  sometimes  given  by  the  decree,  to 
apply  by  petition  or  motion  (A). 

It  is  irregular  to  confirm  reports  as  to  maintenance  on  motion  ( i) ;  ^I'mstees  report 
and  it  is  apprehended,  that  the  proper  and  ordinary  form  for  the 
application,  and  for  the  confirmation  of  the  report,  is  by  petition* 
It  was  decided  in  Cotham  v.  fFest  (A),  that  where  there  is  a  decree 
for  the  accounts  of  the  infant's  real  estate,  with  an  order  to  make 
''just  allowances,**  an  executor  cannot,  under  that  item,  be  allowed 
for  maintenance  money  which  he  has  expended  for  the  in&nt,  but 
ZDDst  obtain  an  express  reference  on  that  head. 


SECTION  IV. 

Maintenance  obtained  under  Statutes. 

By  53  G.  3,  c.  32,  the  Courts  of  Chancery  and  Exchequer  are  MaintenaDce 
authoriased  to  order  the  dividends  of  any  public  stock  to  which  any  able^nder  ^ 
in&nt  is  beneficiaUy  entitied,  to  be  paid  to  his  guardian,  &c.  for^^^^*^ 
maintenance  at  the  discretion  of  the  Court,  but  the  power  to  so  order 
it,  is  confined  to  the  case  of,  ''  in  any  cause  depending  or  to  be 
depending  J*    The  party  to  whom  it  is  to  be  paid  is  directed  to  be 
named  in  the  order,  and  his  receipt  is  made  valid,  as  against  the 

(0  1  Mad.  253.  Warter's  case,  13  Ves.  92.    £x  parte  Dar- 

Ves.  321.  liDgton,  1  B.  &  B.  240. 


&  B.  405.  (k)  Rawlins  v.   Goldfrap,  5  Ves.  440. 

(/  )  ManhaU  o.  UoUoway,  1  Sw.  461.  Stretch  o.  Watkins,  tupro. 

reodaU  v.  Nash,  5  Ves.  197,  &c.  (i)  5  Ves.  199,  a. 

C?)  £x  parte  Mountfort,  15  Ves.  449,  n.  (k)  Bea?.  381. 
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Pt.l— Bk.iii.  infant  in  favour  of  the  bank.     By  52  G.  3,  c.  1 

— — -'  extended  to  all  cases  where  infants  are  entitled 

India,  or  other  stocks.  Any  party  might,  undei 
petition  or  motion  (/).  Another  enactment  to  the 
by  6  G.  4,  c.  74,  s.  12.  By  the  1  W.  4,  c.  65,  s 
repeal  the  former  acts,  but  consolidates  and  ame 
of  Chancery,  by  order  to  be  made  on  the  petition 
any  infant  in  whose  name  any  stock  shall  be  star 
money  by  virtue  of  any  act  for  paying  off  any  & 
be  beneficially  entitled  thereto :  or  if  no  guardiai 
made  in  any  cause :  may  direct  all  or  any  part  of 
paid  to  the  guardian,  or  other  person,  in  the  disc 
for  the  maintenance,  &c.,  of  the  infant :  the  perse 
is  directed  to  be  made  to  be  named  in  the  orde 
be  effectual  (m). 


SECTION  V. 

Of  the  Persons  by  whom  the  Application  9i 

or  the  persons  The  application  for  maintenance  is  generally  i 
appUcaS^n***  or  Other  legal  guardian,  or  the  guardian  appointee 
should  be  But  Other  parties  may  petition  for  the  allowance 
do,  they  must  do  so  in  behalf  and  in  the  name  < 
not  in  their  own.  In  lie  England{p)^  the  execut< 
who  had  educated  and  maintained  the  infants,  wh 
their  father,  applied  in  his  character  of  executor ; 
the  Rolls  refused  to  receive  the  petition  in  tha 
ought  to  be  the  application  of  the  infants,  but  al 
to  be  amended.  The  Vice  Chancellor,  however,  a 
tion  of  the  father,  and  although  the  registrar  objects 
need  not  be  amended  (jp).  So  the  application  was  { 
by  the  infants  themselves  (g),  or  their  next  friend  c 
and  mother  being  dead,  although  there  were  legal 
also  the  father  being  insolvent,  the  infants  tbemse 
So  the  guardian  appointed  by  the  Court  petitioned, 
was  alive,  but  a  bankrupt  and  abroad  (0«  Und 
c.  65,  8. 32,  the  guardians  should  apply,  if  there  ai 
order  may  be  made  on  the  petition  of  any  part} 
infants.    The  father  and  mother  made  the  clain 


(/)  See  also  6  Geo.  4,  c.  74.  and  see  Re  Murphy 

(m)  See  Re  Murphy,  jnmC.  (f )  £i  parte  £d 

in)  Auths.  passim.  (r)  Re  Cbambei 

o)  1  R.  &  M.  499,  and  see  Lyon  «.  (s)  Fendall  v.  N 

Watson,  infra,  \%)  Stephens  v,  . 
Cp)  Burble  v.  Russell,  June  30,  1840, 
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Mercer  {u\  by  tbeir  answer  in  the  suit,  the  mother  being  entitled  to  Pt.i.>-Bk.iti. 

the  fiind  on  the  death  of  the  children  under  twenty-one.    So  mainte-  ^"'  ^:  ^'  ^' 

nance  was  obtained  on  the  bill  of  the  grandson,  an  in&nt,  by  his  next 

fijend,  the  father  being  dead  (x).     So  on  the  application  of  the 

infiiDts,  by  their  next  friend,  when   the  trustees  refused  mainte- 

aanceig),    So  on  the  application  of  executors,  who  maintained  the 

children,  on  their  behalf  (z).    A  married  woman,  an  infant,  deserted 

by  her  husband,  obtained  maintenance  from  the  Court  by  petition, 

by  her  next  friend,  the  husband  not  concurring  or  consenting  (a). 

So  the  paternal  aunt  of  the  minors,  their  mother  being  dead,  and 

their  father  a  man  of  irregular  habits,  who  had  just  married  his 

servant  (6). 

It  may  here  be  observed,  that  where  the  proceeding  is  by  suit, 
none  bat  parties  have  any  right  to  attend  the  reference  before  the 
Master,  without  leave  specially  given.  Where,  however,  the  mother 
ud  testamentary  guardian  was  made  defendant  being  abroad,  and 
subsequently  came  to  England,  but  never  had  been  served  with  a  sub- 
poena, she  was  allowed,  on  her  application  by  petition,  to  attend  the 
Kkreaoe  as  to  maintenance,  without  the  subpoena  being  served 
upon  her  (c). 

SECTION  VL 

Of  the  Persons  to  whom  Payment  of  the  Maintenance  will  be  Made* 

The  persons  to  whom  the  allowance  is  made  payable  by  the  Court 
are  generally  the  father,  mother,  guardian,  or  other  person  who  have  ^  whon^'^ 
the  care  of,  and  conduct  the  education  of  the  infant,   whether  jJJ^^'^c* '^^'^ 
appointed  to  do  so  by  the  Court  or  not  so  appointed.    The  party  to  able, 
vhom  it  is  so  to  be  paid  is  generally  named  in  the  order,  particularly 
vhen  it  is  made  in  open  Court  without  a  reference  (cQ,  and  must  be 
90  named  in  the  order  by  the  express  provisions  of  the  52  Geo.  3, 
c  32, 8. 158,  and  1  Will.  4,  c  65,  s.  31.  Thus  it  has  frequently  been 
ordered  to  be  paid  to  the  father  out  of  the  child's  estate  (e),  even  where 
he  was  taking  the  infants  out  of  the  jurisdiction  by  permission  of  the 
Court  (/)•     So  to  the  guardian  appointed  by  the  Court,  although  the 
&ther  was  living,  but  had  been  superseded  from  the  guardianship  {g). 
So  to  the  guardian  appointed  by  the  Court  where  the  father  was  a 

(«)  5  y«B.  10&.  (d)  1  Cooper,  New  Ch.  Cas.  44,  Reports 

(r)  Greenwell   v,  Oreeawell,    5  Yes.  panim. 

^^.  (e)  Jeffreys  v.  Jeffreys,  3  Atk.  12*2,  and 

(9)  fiiUii^gBley  V.  Critchet,  1  15.  C.  C.  Auths.  pattim, 

^.  (/)  Jackson  v,  Hankey,  Jac.  193.  ib. 

(t)  Siswn  V.  Shaw,  9  Yes.  285.  265. 

(«)  Coster  *.  Cotter,  1  Keen.  199.  (g)  Creuze  v.  Hunter,  2  B.  C.  C.  500,  n. 

i^)  Re  Cormiclu  I.  £q.  R.  264.  Wellesley  «.  Beaufort,  2  Ruas.  1.     Lyons 

(c)  Lfom  9.  Walsoo,  Y.  C.  July  20,  v.  Blenkin,  Jac.  265,  &c. 
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FT.L-3E.ni.  bankrupt  and  abroad  (A).    To  parties, 

Ch.  X.  8.  VI.  ^j^^  infants,  and  who  had  maintained  th( 

being  of  ability,  and  having  by  his  con 

To  the  executors  of  the  granduncle  wl 

nieces  although  the  father  was  alive. 

mother,  the  father  having  deserted  the 

although  married  to  a  second  husband 

mother  marrying  a  second  time  (m).    1 

by  the  Court  (n).    Not,  however,  to  the 

another  being  appointed  guardian  (o), 

generally  where  the  mother  is  not  tl 

Court,  but  another  person  is,  the  maint 

but  to  the  guardian  (p).    But  where  tl 

paid  to  the  mother,  or  other  person,  w 

be  so  paid  (q).    If  the  infant  be  out  oi 

having  the  care  of  him,  or  being  the  gU2 

to  some  party  within  the  jurisdiction  (r 

guardians,  payment  will  be  ordered  to 

the  contrary  is  expressly  directed  by  the 

spect  to  all  guardians,  or  unless  the  Cou 

otherwise.    Where  the  infant  is  a  fem 

be  ordered  to  the  husband  {t).    In  W 

woman  had  been  appointed  guardian 

difficulty  arose  in  the  Registi-ar^s  Ofl 

for  payment  of  money  to  her  without 

for  payment  was  made  on  her  separaU 

order.   In  Heysham  v.  Heysham  {x\  v 

out  of  2502.  maintenance  allowed,  130i 

infant,  and  the  remainder  to  the  mot 

orders  have  been  made  when  the  fath 

ticularly  a  late  one  by  the  Master  of  \ 

of  money  out  of  the  accumulations  of 

the  distresses  of  their  parents ;  and,  : 

had  directed  the  trustees  to  pay  an 

maintenance  and  education  of  his  chil 

a  reason  why  the  maintenance  shoul 

that  case,  if  so  paid,  a  scheme  of  ed 


(Jk)  Stephens  v.  James,  1  M.  &  K.  627. 

(t)  Lyons  v.  Blenkin,  twpra, 

(k)  Re  Swift.  1  R.  &  M.  575.  v 

(0  Billingsley  v.  Critchet,  2  B.  C.  C. 
267.  a 

(m)  Stopford  V.  Canterbury,  V.  C.  July, 
1840. 

(n)  Re  Allsop,  Coop.  N.  84. 

(o)  Jac.  266. 

Cp)  Re  Jones,  1  Russ.  478,  &c.  ] 
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c^'^x"  8^/'  to  the  guardian  receiving  the  allowance.   But  t 

— --^ '  discharges  the  party  pajring  to  the  extent  oft 

and  it  does  not  appear  diat  if  the  party  subjec 
to  pay  the  maintenance,  or  be  an  in&nt»  he  cai 
widiout  bill.  Sums  paid  by  an  executor  out 
of  an  infant's  real  estate  for  his  maintenance,  w 
the  head  of  "  just  allowances/'  on  taking  the  i 
real  estate,  but  it  seems  an  express  referei 
maintenance  {d). 

It  may  be  here  observed  that  by  many  pec 
as  those  respecting  railroads,  metropolis  in 
and  school  building  acts,  small  sums  of  mom 
and  paid  under  those  acts  into  Court,  may  I 
the  guardian  for  the  benefit  of  the  in&nt  {e). 

(e)  Ex  parte  Starkie,  3  Sim.  339.  («)  See 

Id)  Gotham  o.  West,  Beav.  381.  Chapter. 
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Master  (2),  and  imposed ;  and  from  the  same  case  it  appears  that  ^•^^^**^i* 
where  a  testator  directs  an  allowance  to  be  made  to  a  father  for  the  *  — " 
education  of  his  children  it  must  be  paid  to  him,  and  that  the  fact  of  his 
insol^ncy,  and  of  his  having  removed  the  children  from  the  schools 
because  the  trustees  stopped  the  allowancei  part  of  which  he  was  ap- 
propriating, is  not  a  sufficient  reason  alone,  for  depriving  him  of  the 
receipt  of  the  money. 

In  a  late  case  in  Ireland,  stock  had  been  invested  in  the  name  of 

P.  M.  an  infant,  and  the  bank  declined  to  pay  the  dividends  for  want 

gIa  sufficient  receipt    Upon  petition  of  the  infant's  father,  stating 

that  the  stock  was  his  own  money,  and  had  been  invested  by  his  wife, 

oow  deceased,  under  misapprehension  that  he  was  in  great  distress, 

and  needed  the  dividends  for  the  minor's  support,  although  the  minor 

was  not  a  ward  of  Court,  and  no  guardian  was  appointed  to  him,  and 

no  cause  was  depending  in  which  the  order  could  be  made,  yet  the 

Court,  under  the  circumstances,  ordered  the  Governor  of  the  Bank 

to  pay  the  dividends  to  the  father  as  the  natural  guardian  of  the 

minor  for  his  maintenance  (a),  in  accordance  with  the  provisions  of 

the  act  1  Wm.  4,  c  65,  s.  32.    And  in  Re  Naish  (6),  where  an  infant 

had  a  guardian,  but  his  father  was  living,  the  Vice  Chancellor,  after 

consideration,  on  the  petition  of  the  father,  directed  that  the  dividends 

on  stock  belonging  to  the  in&nt,  should,  under  this  section,  be  paid 

to  (be  father  for  the  maintenance  of  the  infant    The  allowance  given 

is  generally  made  payable  annually,  but  under  special  circumstances 

(as  it  the  infimts  are  abroad)  it  may  be  made  payable  half-yearly,  and 

is,  as  we  have  seen  (&i),  of  course  appordonable. 

The  payment  is  usually  directed  to  be  made  "until  further 
order,"  "  during  the  infant  continuing  at  such  and  such  a  school," 
&c,  *'  whilst  at  the  University,"  rendering  a  new  application  every 
year  unnecessary.  A  change  of  circumstances  increasing  or  diminish- 
izig  expenditure,  will,  of  course,  occasion  a  new  application. 

SECTION  VII. 
Of  the  Persons  by  whom  Maintenance  is  Payable. 

The  persons  by  whom  the  allowance  is  payable  may  be  either  the  or  the  penona 
receiver  or  other  officer  of  the  Court  if  there  be  a  suit  pending,  ^J^^^^JjJ 
or  the  guardian,  trustee,  or  party  in  possession  of  the  estate  or  fimd  is  payable, 
subject  to  the  payment    If  there  be  no  suit  pending,  an  executor,  or 
tnistee,  or  guardian  will  yet  be  safe  in  paying  or  expending  for  mun- 
tenance  what  has  been  ordered  by  the  Court :  and  if  the  whole  pro* 
ceed  of  a  small  estate  be  allowed,  the  tenants  will  be  safe  in  attorning 


(2)  SBUth  9.  Carter,  M.  R.,  May,  10,  (fr)  L.  J.  R.  iz.  262. 

mi.  (66)  P.  837. 

(«)  Re  Morpby,  I.  £q.  R.  24. 
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Pt.i Bk.IIL  allowed  shall  be  properly  and  satisfactorily  a] 

— ^"'  ^'' —  will  at  present  give  specific  directions  for  that 
not  seem  formerly  to  have  been  done(c). 

In  Logan  FairUe  {d\  the  Court  only  requii 
some  one  within  the  jurisdiction  answerabl 
Jackson  V.  Hankey^e),  however,  this  was  i 
maintenance  was  paid  to  the  father  abroad,  I 
yearly  vouchers  shewing  its  expenditure.  Ii 
the  maintenance  was  to  be  paid  only  half-yea 
intani  being  at  college  in  Dublin  (where  he 
educated),  was  to  be  verified  from  time  to 
Stephens  v.  James  (g),  the  guardian  appoint 
arranged  to  transmit  200/L  per  annum  to  a 
the  maintenance  and  education  of  the  ward  t 
cation  was  required  to  be  made  at  the  end  of  < 
such  application  the  guardian  was  to  prodi 
vouchers,  or  other  evidence  of  the  plan  of  the 
and  of  the  sums  actually  expended  by  such  g 
nance  and  education  during  the  past  year,  o 
have  rendered  herself  liable.  In  Wyndhan 
allowance  for  maintenance  was  limited  to  oi 
make  further  application  if  necessary,  the  ]K 
for  the  education  of  the  infant 
Appiicatioii  of      So  also  where  the  Court  commits  the  care 

"ot'I^atod  ^"^"'  ^  V^x\Ae^  other  than  the  natural  or  leg 
when  the  legal  in  general  is  also  ordered  to  approve  of  i 
ro^^2»drf^  education  by  which  the  amount  of  maintens 
and  others  on  the  natural  or  testamentary  guardian,  th 
except  in  special  cases,  to  impose  the  obli 
particular  plan. 

In  WeUesley  v.  WeUeshy  (A),  Lord  Redesc 
to  allowing  a  sum  by  way  of  maintenance  t 
been  in  poor  circumstances,  says,  **  that  in 
has  thought  fit  to  take  upon  itself  the  mode 
shall  be  applied  for  their  benefit,  and,  th< 
some  control,  whether  it  has  entrusted  the 
tion,  or  whether  it  has  thought  fit  to  appoi 
the  application."  So  the  Lord  Chancellor 
vvhen  a  giiar-  «  as  there  is  a  certain  sum  allotted  for  the 
by  Uie  Colirt    ^^  guardian,^  (who  in  that  case  was  the  mc 


U)  SeeAmb.145; 

Barnard. 

141; 

Jac. 

Colston  1 

(d)  Jac.  193. 

kiop    Jac 

(«)  Ibid.  193. 

ibid.  268 

(/)  7  Sim.  141. 

p.  135,  1 

(#)  1  M.  &  K.  627. 
(A)  1  K.  467. 

<lc)  2 

<0  I 

377 


CHAPTER  XL 

Cftke  Care  taken  by  the  Court  that  the  sume  aUnoed  by  toay  of 

Maintenance  ehaU  be  properly  expended*  FT.l.p-BK.in. 

Cn.  XL 

The  Court  of  Chancery  of  course  takes  care  to  provide  that  all  The  Court 
the  monies  which  it  allows  for  the  maintenance  and  education  of  ^J[|^J^^ 
io&nts  shall  be  properly  applied,  and  expended  for  the  objects  for  shall  be  pro- 

, .  •   ^,  .  perlyexpended. 

which  they  were  given.  r   ^    r 

The  sum  allowed  is  an  annual  one  of  course,  always  proportioned  no  more  al- 
to that,  which  on  a  consideration  of  the  facts  and  circumstances,  ^^^^  ^'^ 
appears  to  the  Master,  or  to  the  Court  if  there  be  no  reference,  quate  to  the 
exactly  adequate  to  the  expenses  to  be  incurred  by  the  guardian  in  ^P^"^ 
providing  the  requisites  for  the  infant,  and  no  more  will  be  allowed 
for  other  purposes,  unless,  as  we  have  seen,  under  special  circum- 
stances (a).    A  statement  of  such  facts  and  circumstances,  and  of  the 
plan  of  education  proposed  to  be  adopted,  always  appears  to  be 
required  to  be  made  to  the  Court  or  the  Master  before  the  allowance 
is  granted  or  increased  (&)• 

Where  the  infant  is  not  a  ward  of  Court  by  bill,  and  the  mainte-  Will  punish  the 
nanoe  is  given  on  petition  only,  the  particular  mode  of  the  application  ™,J^om '^^j^^*^ 
cannot  be  brought  so  completely  within  its  cognizance  as  where  a  if  not  a  want! 
suit  is  actually  pending :  but  still  in  such  cases,  as  in  all  others,  if  the 
allowance  be  misapplied  complaint  may  always  be  made,  and  the 
Court  will  punish  the  wrong  doer  and  withhold  the  money,  or 
comniit  the  infiEuit  to  other  protection. 

Where  the  infant  is  a  ward  of  Court  in  the  strict  sense  of  the  term,  if  a  waid 
the  manner  in  which  the  money  has  been  applied,  appears  generally  ^^^^ f  ^'^^ 
of  record  by  the  proceedings  in  the  Master's  office.    And  on  any  ceiving  it  most 
application  for  further  miuntenance,  and  when  the  guardian  comes  to  ^Q^jiy. 
pass  his  accounts,  he  is  required  to  shew  in  general  terms  how  the 
money  has  been  expended. 

Where  the  infant  has  been  allowed  to  remain,  or  be  taken  abroad  How  ex- 
out  of  the  jurisdiction,  we  have  seen  the  strict  watch  which  the  Court  ^^^IJ^ 
keeps  over  all  matters  relating  to  the  infant.    In  such  cases  more  if  infant  taken 
than  ordinary  care  will  be  taken  that  the  maintenance  which  may  be  j^arisdiction. 

(a)  P.  356.  V.  Silk,  Cooper,  52.«  and  Auths.  and  Caaes 

(ft)  £s  paite  Petie,  7  Yes.  403.  Jenroifle     pamm. 
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CHAPTER  XI] 


Of  Advancement  for  1 


SECTION  L 


Pr.L— Bi,ni. 
Cn.  XII.  S.  I. 

Of  the  general 
rale  of  the 
Court  IS  to 
advancemeDt, 
and  the  mode 
of  obtaining  it 


Comes  out  of 
the  principal. 


Mode  of  ob< 
taining  the 
same  from 
the  Court* 


Of  the  General  Rules  of  the  Court  as 

Mode  of  obtaining 

As  the  power  of  the  Court  of  Chanc( 
maintenance  to  infants  where  there  is  noi 
deed,  and  to  regulating  and  controlling  tl 
of  the  same,  whether  it  be  so  given  by  th< 
does  it  to  the  providing  for  their  benefit 
means  of  Advancement,  and  for  the  most  p 
and  in  this  case,  likewise,  trustees  and 
making  such  advancement  for  the  benefit 
would  have  done  so,  but  in  no  other  instai 

Of  course,  however,  there  is  one  rema 
maintenance  and  advancement;  advancen 
out  of  the  principal  of  the  fund :  and  althc 
trary  to  the  rule  of  the  Court  to  break  ir 
during  his  infancy,  yet  for  the  benefit  anc 
will  firequently  break  in  upon  the  principal 
the  child  out  in  life  (a). 

When  such  an  advancement  for  the 
seems  allowable,  the  Court,  in  general,  o 
infant,  or  by  decree  in  the  cause,  as  in  the  * 
the  matter  to  the  Master  to  report  whethe 
of  the  infant  ((),  and  his  circumstances  reqi 
in  the  affirmative,  on  petition  for  confirmii 
to  be  paid ;  if  in  the  negative,  refused.  . 
course,  whether  the  will  or  deed  authori 
and  even  if  the  will  or  deed  place  a  discrc 


(a)  Per  Lord  Eldon,  6  Vee.  474.  (c)  E 

(6)  Re  England,  1  R.  &  M.600.  £?ans      v.  Lewis 

o.  Maaeey,  1  Y.  &  J.  197.  16  Ves. 


OVER  THE   EXPENDITURE  OF  MAINTENANCE.  379 

as  very  little  more  than  the  hand  of  the  Court,  for  if  the  guardian  Pt.i^— Bk.ui. 

applies  it  to  other  purposes  it  is  a  misapplication,  and  he  is  liable  to ^ — ■ — 

the  censure  of  the  Court."  Where  the  Court  thinks  fit  to  continue 
th^  payment  of  the  allowance  to  the  father,  although  insolvent,  a 
scheme  for  the  education  will  be  imposed  upon  him  by  the 
Court  (m). 

But  the  Court  will  not  look  specifically  into  all  the  items  of  the  Guardian  not 
accounts  of  a  guardian  of  the  person  ;  he  is  not  bound  specifically  ^cificaiiy 
to  account  for  an  allowance  for  maintenance;  he  is  confided  in  so  far;  for  the  apoli- 
butincase  of  abuse,  an  order  will  be  made  upon  him  to  account  in  case  of  abase, 
specifically  (n). 

Claims  of  a  guardian  or  other  party  for  the  repayment  of  money  Payments  for 
for  maintenance,  cannot,  as  we  have  seen,  be  entertained  under  ^^^^^iio^^^ 
the  order  to  make  "  just  allowances,"  but  a  special  reference  as  to  ^^^^  **»«  ^^^ 

.  .  ' ,  ,     #  N  of  just  allow- 

the  maintenance  must  be  made  (o).  aoces. 

It  has  been  already  observed  that  the  money  allowed  is  always  a  gross  Maintenance 
annual  sum,  whether  in  consideration  of  past  or  future  maintenance,  ^q J^  sum?^ 
"  The  reason  of  this,"  says  Lord  Hardwicke  (ja),  "  is  obvious  (y) 
as  to  fiiture  maintenance;  and  the  reason  is  plain  too  as  to  past 
maintenance  arising  firom  the  great  expense  it  might  be  to  the  infant's 
estate  to  take  a  particular  account  of  the  maintenance,  and  there  is 
another  reason  which  may  have  weight  too,  which  is,  that  it  is  a  rule 
in  taking  accounts  in  the  Court  to  allow  the  party  accounting  all 
sums  claimed  as  laid  out  under  40^.  upon  no  other  evidence  than  his  Not  according 
own  oath :  to  say  then  that  the  guardian  should  be  permitted  to  pass  cha™1n  the 
an  account  of  the  maintenance  of  the  infant  would  be  in  efiect  to  say  guardians  or 
he  should  be  allowed  what  he  would  please  to  swear  to,  for  the  par-  book. 
ticoJars  of  such  account  must  in  their  nature  be  mostly  under  40«." 
In  the  case  firom  whence  these  observations  are  cited,  the  party  who 
had  maintained  the  infant  claimed  maintenance  for  past  time  according 
to  a  book  he  produced  of  his  expenses  on  that  score ;  but  it  was  not  a 
book  of  daily  expenses,  and  was  only  sworn  to  to  the  best  of  his  belief; 
the  Court  rejected  the  proof  and  granted  the  maintenance  by  way  of 
an  annual  sum  retrospectively,  varying  with  the  age  of  the  infant  in 
differing  yearSj  and  not  according  to  the  particular  account  of  the 
guardian. 

(«)  Smith  o.  Carter,  M.  R.  May  10,  (0)  Beav.  381. 

1840.  (  p)  Moor  v.  Lacy,  1 1  Serjt.  HiU's  MSS. 

<«)  P«r  Hart,  Ch,,  Re  Ofdfield,  2  Moll.  334 ;  Macpb.  Inf.  App.  iz. 
94.  (9)  t.  e.  the  unceitamty  of  the  matter. 
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^t.i^^BkJII, permitted  to  go  tl^ere  by  the  Ctmrt.    \i 

— ^ ^— ^*  J.  K,  had  separated  from  his  wife,  and  w 

very  reduced  circumstances ;  the  three  chi 
were  left  with  their  mother  in  India,  and 
over  to  England,  in  1820,  to  the  petitione 
the  testatrix,  who  died  in  1829 ;  he  educi 
at  an  expense  of  500^  The  petitioner  { 
testatrix  had  left  the  residue  of  her  fortui 
all  her  debts  were  pud ;  further,  that  the 
the  children  if  they  were  sent  to  her  in 
SOO/L,  part  of  their  fortunes,  might  be  so 
the  voyage.  The  Master  of  the  Rolls  sai 
have  been  that  of  the  infants,  not  of  the  e 
permitted  the  petition  to  be  amended,  h 
to  appoint  a  person  to  act  in  the  nature  o 
the  usual  inquiries;  and  upon  the  Mas 
consent  of  the  executors,  he  ordered  the  i. 
to  the  person  appointed  to  act  in  the  nature 
what  similar  case  (n),  but  where  the  fiithei 
the  hearing  on  further  directions,  and  on  tl 
his  fiither,  a  residue  of  1251.  was  ordered  U 
had  borrowed  the  sum  for  the  purpose  of  p2 
of  his  child  to  India.  In  Stephens  v.  /< 
bankrupt,  and  absconded  to  America,  ta 
him ;  he  afterwards  stated  his  willingnes 
England,  and  be  educated  there,  and  a  i 
to  him  by  the  Court  for  that  purpose.  I 
where  there  was  an  express  power  to  trus 
out  of  the  portions,  on  the  petition  of  the 
was  entitled  to  SOOL  out  of  the  residue, 
daughters  each  to  SOOL  out  of  the  resii 
under  their  father's  will,  but  which  did  not 
small  sums  of  251.  for  the  son,  and  20L 
were  ordered  to  be  paid  out  of  the  resic 
education,  and  advancement,  upon  the  a 
trustees  and  executors.  In  Evans  v.  1 
bequeathed  to  two  natural  children,  was 
mulate  till  the  infants  should  attain  twent] 
from  the  interest  what  might  be  necessa: 
their  other  expenses,**  with  benefit  of  survi^ 
twenty-one,  and  to  be  vested  at  twenty-on( 
died  under  that  age ;  the  Court  of  Exchequ 


s 


m)  IR.&M.  499.  (o)  1 

mm)  See  as  to  this  point,  ante,  p.  372.  (p) 

(n)  Clay  v.  FenmngtoD,  8  Sim.  359.  (9)  1 
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theadfsncement,  only  if  they  decline  to  act  {d),  but  not  otherwise  {e) ;  Pt.I.— Belli. 
but  it  seems  doubtful  whether  the  Court  will  control  such  discretion,  ^"'  ^"'■'^'  - ' 
unless  in  case  of  ill  conduct  after  it  has  been  exercised,  and  substitute 
that  of  the  Master,  even  where  the  power  was  limited  to  making 
a  reasonable  advancement  (/).  And  where  there  is  a  discretion 
given  to  executors,  trustees,  and  guardians,  in  general  terms,  the 
Court  will  not  control  that  discretion,  or  make  any  such  reference, 
except  they  act  mala  fide,  or  injuriously. 

In  Williams  v.  Williams  (^),  an  infant  was  tenant  in  tail   in 
possession,  under  a  settlement  of  land  and  money,  to  be  laid  out  in 
land;  the  decree  directed  inter  aUa  the  Master  to  approve  of  a 
maintenance,  and  of  a  sum  to  be  allowed  for  placing  the  infant  out  ap- 
prentice.   In  this  case  there  does  not  appear  to  have  been  any  power 
of  advancement  in  the  settlement     It  seems  certain,  however,  that  Portion 
unless  there  be  an  express  power,  no  part  of  a  portion  charged  on  land,  J^JJ^  ®° 
iad  not  yet  paid,  can  be  raised  for  the  purpose  of  advancement :  at  least  iMirt  niwble 
there  is  no  instance  of  any  application  to  the  Court  for  this  purpose.  nenL^*"**" 
If  the  sum  be  very  small  a  reference  will  be  dispensed  with  (A);  wheniaiii 
and  so,  it  is  apprehended,  if  the  benefit  be  evident,  or  the  case  urgent.  ""^^* 

Where,  however,  the  interest  of  the  in&nt  may  cease  on  a  certain  where  the 
event,  or  is  contingent,  or,  if  vested,  is  postponed  in  possession,  or  Mfantointerert 
the  fund  be  given  over  to  a  stranger  upon  the  death  of  the  child  future,  posi- 
under  twenty-one,  and  there  is  no  power  for  advancement,  the  con-  S^JJ^JJn  or 
sent  of  the  parties  subsequently  entitled  must  be  obtained  (»),  or  the  defeasible. 
Court  will  not  pernut  it  to  be  made  (£).    And  in  all  these  cases  it  is 
apprehended  the  rules  of  the  Court  as  to  maintenance,  will  be 
foiioived  out  with  respect  to  advancement,  and  even  in  a  stricter 
manner:  the  same  reasons  applying  with  greater  force  in  every  case. 
The  following  are  cases  in  which  the  Court,  upon  application,  has 
authorized  advances  to  be  made  for  the  benefit  of  infants  out  of  the 
principal  of  their  property. 

Id  Ex  parte  M^Key  (/),  the  infants  were  entitled  to  7007i  five  cases  in  which 
per  cent,  stocky  and  a  sum  of  money  out  of  the  principal  was  ordered  jfl!^"®^^* 
to  be  paid  to  the  attorney  for  the  infants,  for  rent  which  he  had  paid  for  mfonts  out 
to  save  the  estate  from  the  costs  of  an  ejectment;  but  payment  was  o[|^^^^ 
refused  of  a  sum  which  he  had  advanced  to  the  mother  and  guardian,  tunes, 
to  pay  travelling  expenses  to  Scotland,  although  the  infant  had  been 


<<0  Ibid.  Collins  o.  Vimng,  1  Coop. 
C^  Cas.  472.  French  u.  Davidson,  3  Mad. 
^4.    Stopford  V.  Canterbnij,  V.  C,  July 

ii)  Francb  «.  Davidson,  3  Mad.  396. 
^vilios  V.  ViniDg.  M^'pra,  Livesey  o.  Hard- 
^.Tamlyn,  400. 

if)  Edgeworthv.Edgeworth,  Beat.  336. 

if)  I  B.  C.  C.  152. 

(i)  Re  Swift,  1  R.  &  M.  575.  Ex  parte 
rkimbers,  ibid.  577*    Clay  v,  Pennington, 


8  Sim.  359. 

(i)  See  Ernnston  «.  Errington,  12  Ves. 
20.  Fairman  v.  Green,  10  Ves.  48.  Evans 
V.  Massey,  1  Y.  &  J.  196.  In  Franklin  v. 
Green,  2  Vem.  137,  and  Swinnock  «.  Crisp, 
2  Freem.  78,  the  consent  of  the  remainder* 
man  was  not  however  given,  and  yet  the 
advance  was  established. 

(k)  Lee  v.  Brown,  4  Ves*  369. 

(0  1  B.&B.  405. 
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Power  for 
advaocement 
when  ez- 
tinguisheiL 


ci.^xiL  s.^ii!  ^^  f^y  ^^^^  ^^^  ®^'-  ^  ^™  *®  ^"  absolute  f 
an  inquiry  what  were  the  circumstances  and  situi 

and  whether  they  required  the  advancement  of 

the  600/.  before  he  attained  twenty-six.    In  72 

a  testatrix  "vested  a  power"  in  her  trustees, "  tl: 

see  it  would  be  for  his  benefit,  to  advance  him 

it  in  their  power/'  any  part  of  the  principal  of  t 

bequeathed  in  trust  for  him  for  life) ;  with  a 

not  withhold  from  my  nephew  such  assistanc 

necessary ;"  with  a  bequest,  in  case  no  part  si 

to  the  lawful  issue  of  the  nephew,  and  in  failui 

brothers.     Upon  a  bill  filed  by  the  executo 

interest  the  nephew  took,  a  similar  reference  w 

It  is  further  to  be  remarked,  that  where  a  t< 

monies,  with  power  to  direct  the  application  * 

towards  the  advancement  of  his  children,  a 

dividends  of  the  whole  fund  for  his  life  to  an  an 

purchaser,  he  cannot  afterwards  order  a  port 

raised  and  applied  to  the  advancement  of  a  chil 

a  power  appendant,  is  extinguished  or  suspenc 

Although  in  such  case  the  purpose  of  the  assigi 

an  annuity,  yet  as  by  giving  effect  to  the  exe 

annuitant's  security  would  necessarily  be  dii 

order  to  prevent  this  injustice,  will  prohibit  th 

the  advancement  directed  by  the  parent,  howe^ 

of  the  remainder  of  the  fund  may  be  to  satisfy 

of  the  annuity  (Q. 

SECTION  III. 

Of  the  Cases  where  Courts  of  Equity  ioiU  at 
Trustees y  Guardians  and  Executors  f 

We  have  next  to  inquire  when  and  to 
Equity  will  allow  and  confirm  appointments  q\ 
trustees,  or  guardians  for  the  advancement  c 
during  their  minority.  These  cases,  which 
may  be  conveniently  considered  under  tw> 
power  is  given  by  the  deed  or  mil  far  suci 
where  no  such  power  is  given. 

I.  There  is,  however,  a  general  rule  appl 
which  must  be  first  laid  down :  that  every  s\ 
conformable  to  the  rank,  expectations,  and  t 
and  in  all  other  respects,  according  to  proprie 
it  must  appear  that  the  infant  is  in  want  of 
these  conditions  be  violated,  the  appointme 
void,  or  a  breach  of  trust.     Such,  as  is  well  c 


Of  the  cases 
in  which 
Courts  of  equity 
will  aUow 
payments  for 
the  advance* 
inent  of  infants 
darine  their 
minority. 


General  rule, 
that  such 
advancement 
must  be  for 
the  infant's 
benefit,  con* 
formable  to 
his  rank,  ex- 
pectations, age, 
and  wants. 


(s)  16  Vcs.  626. 
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parties  to  whom  it  was  given  over,  after  the  usual  reference  to  the  Pt.I^— Bk.iii. 

Master,  confirmed  his  report,  allowing  a  sum  sufficient  to  purchase  — ^ ^-^^* 

a  commission  in  the  army,  and  for  the  equipment  of  one  of  them, 
but  reluctantly^  referring  to  the  case  of  Chapman  v.  Erringtan,  and 

doubting  whether  it  was  not  stretching  the  authority  of  the  Court- 
On  these  principles  it  would  seem  to  follow,  that  if  an  infant  was 

entitled  to  real  property  only,  money  might  be  raised  by  mortgage, 

or  otherwise,  for  his  advancement,  if  it  would  be  plainly  proved  that 

such  a  step  could  be  for  his  benefit. 

SECTION  IL 

Of  Advancement  oflnfanti  where  a  Power  or  Truttfor  that  purpose 
is  contained  in  the  Inetrumeni  of  Donation^ 

It  is  almost  unnecessary  to  state  that  where  a  trust  or  power  is  of  adfaoce- 
contained  in  the  instrument  of  donation  the  Court  will  always  exercise  ™«ntforio(knti 

.  ^  where  Ihere  is 

it,  if  necessary,  for  the  infant's  benefit.     In  Kihington  v.  Gray  {qq)^  &q  express 
a  testator  made  a  certain  provision  for  the  infant  son  of  M.  W.  till  K^that*cffect*in 
sixteen,  and  then  left  the  infant  to  the  care  of  his  trustees  to  provide  the  instrumeat 
lor  nim  in  some  business  or  profession,  and  his  future  maintenance 
out  of  the  testator's  funded  property ;  on  the  infant's  attaining  sixteen, 
he  was  held  entitled  to  receive  out  of  the  testator's  funded  property  a 
sum  sufficient  to  provide  for  him  in  some  business  or  profession,  the 
quantum  to  be  ascertained  by  a  reference. 

We  have  before  noticed  the  rule  of  equity,  that  where  a  sum  of 
money  bequeathed  to  an  infant  for  his  benefit  in  a  particular  way 
cannot  be  so  applied,  it  shall  be  applied  for  his  benefit  generally. 
This,  however,  does  not  extend  to  those  cases  where  by  will  or 
settlement,  a  power  is  given  to  trustees  to  appoint  or  advance  money, 
whether  a  sum  certain  or  otherwise,  for  the  benefit  of  an  infant  for 
iiis  advancement  or  preferment :  in  such  cases,  if  the  power  be  not  Power  for 
exercised,  the  infant,  whether  he  take  ultimately  the  whole  or  only  a  uDexercised. 
partial  interest,  can  profit  nothing  thereby :  unless  upon  inquiry,  which  '»*»«o  the  non- 
the  Court  will  order,  it  appear  that  it  would  have  been  proper  and  be  aided, 
right  that  such  advancement  should  have  been  affi)rded  to  him ;  when 
he  will  be  entitled  to  the  amount  so  required.     If  the  power  be  a  mere 
naked  power,  and  not  conjoined  with  a  trust,  it  is  apprehended  that 
in  no  case  can  its  non-execution  be  aided.     In  Lewis  v.  Lewis  (r), 
a  testator  authorized  his  executors,  (who  declined  to  act)  at  any  time 
before  T.  L.  should  attain  the  age  of  twenty-six  years,  to  raise  by 
sale  of  a  sufficient  part  of  certain  bank  annuities,  any  sum  of  money 
not  exceeding  600/,,  and  to  pay  and  apply  the  same  towards  the 
payment  and  advancement  in  life,  or  other  the  occasions  of  T.  L., 
and  at  the  age  of  twenty-six  he  gave  the  money  to  him  absolutely. 
The  Court,  on  the  petition  of  T.  L.,  at  his  age  of  twenty-one,  refused  - 

(99)  10  Sim.  293.  (r)  1  Cox,  162. 
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PT.i.^Bx.ni.  that  such  appointment  will  be  always  subject  tc 

CH.xn.S,ni.  Q^^Y^^  where  fraudulently  or  otherwise  impropci 

well  as  the  application  of  the  money  when  impr* 

Pride  v.  Fooks  {d),  where  there  was  a  power  tt 

income  for  maintenance  of  the  cbiidreni  "  durini 

for  their  future  advancement  id  life  f  it  was  he 

ment  might  be  made  after  minority  as  well  as  b 

Where  allowed     III.  In  those  cases  where  no  power  of  advan 

in  Se^-^''*^  ^®  instrument  of  donation,  the  practice  and  i 

stniineDt  of      varied.    Formerly,  the  Court  frequently  allows 

guardians,  trustees,  and  executors  for  the  ben 

infiudts,  out  of  the  principal  of  the  fortunes.    1 

case(«),  on  a  bill  for  a  legacy  of  2602.,  a  sum  o 

SOLf  was  allowed  to  be  discounted,  which  had 

mother,  who  had  ouurried  again,  for  placing 

So  in  Franklfn  v.  Oreent{f\  the  infant  hi 

payable  at  twenty-one  or  marriage,  limited  < 

those  events.    The  plaintiff,  the  trustee,  had, 

the  remaindernoDan,  expended  20/L  in  placing 

tice,  but  he  died  before  twenty-one,  yet  it  w 

Swinnock  v.  CrUp  (jr),  the  defendant  married 

who  was  executrix  to  her  former  husband,  th 

who  had  devised  2502.  amongst  the  plaintiffs 

they  had  been  bred  up  by  the  defendant,  and 

cies ;  and  70/.  was  allowed  out  of  the  principe 

out  apprentice.  In  Andrews  v.  Partington  (i 

that  if  an  executor  does  without  applicati( 

have  approved,  he  shall  not  be  called  to  ac 

that,  merely  because  it  was  done  without  i 

Braton(i),  the  Master  of  the  Rolls  said>  tV 

the  eyiecutor  had  no  authority,  and  permis 

obtained  from  the  Court  to  advance  any  ps 

the  child  out  in  tte  world,  yet,  if  it  had 

Court  would  have  authorized  the  act  tha 

to  be  understood,  that  it  would  be   con 

and  he  adopted  the  doctrine  laid  down  a 

V.  Partington, 

However,  in  Darley  v.  Darley  (A),  L 
father  could  not,  out  of  a  legacy  to  a  chil 
or  put  him  apprentice  or  clerk,    and  li 

(c)  CoUiDg  V.  Vioing,  Coop.   N.  Cb.  (^> 
CaB.  472.     French  v.  Daridson,  ttipra.  (%  > 

(d)  M.  R.  32, 26  Nov.  1S39 ;  March  2,  cited 
1S40 ;  L.  J.  234.  C«> 

(«)  Ventr.  363.  i,k) 

(/)  3  Vern.  137. 
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eases,  is  the  law  as  to  portions  («).    ''  The  meaning  of  a  charge  for  Pt.i Be.iii. 

childreD/  says  the  Lord  Chancellor,  in  Hinchinbrooke  v.  Seymour,  ^'"•^"•^' 

''ii,  that  it  shall  be  raised  when  it  shall  be  wanted ;  it  is  contrary  to  the 

nature  of  a  charge  to  have  it  raised  before  that  time.     It  is  qualified 

by  the  condition  that  the  child  should  attain  that  age,  at  which  it 

should  be  required  for  advancement  in  life"  {x).  Upon  these  principles 

in  Edgeuforth  v.  Edgeworth  (jy),  where  there  was  a  power  to  charge 

estates  with  reasonable  portions  or  fortunes  for  younger  children,  and 

for  their  maintenance  and  education,  Sir  A.  Hart  thought  the  word 

"reasonable"  was  applicable  not  only  to  the  amount  of  the  portion, 

but  also  to  the  time  and  occasion  on' which  the  child  would  want  it ; 

aad  the  father  having  charged  the  portion  when  his  wife  was 

flicem/e,  by  will,  and  he  died  in  1818,  and  the  infant  in  1819,  it  was 

2ield  not  to  vest  in  her  so  as  to  be  transmissible  to  her  representative, 

it  having  been  so  appointed  under  the  implied  condition  that  the  child 

should  attain  that  age  at  which  the  portion  would  be  required  for 

advancement  in  life.  These  principles  were  acted  on  by  the  Court,  as 

we  have  already  seen  in  the  cases  of  Lewis  v.  Lewis,  and  Robinson  v. 

Ckator,  and  are  always  so  acted  on  in  the  ordinary  references  made 

OQ  applicadons  for  advancement.  In  Davis  v.  Austen  (d),  an  executor 

paid  100/L  as  a  fee  with  .the  infant,  on  placing  him  apprentice  on  board 

a  West  India  ship,  which  the  Court  disallowed,  as  **  putting  him  in 

the  character  of  a  slave,  and  giving  1002.  for  making  him  so.*' 

II.  Where  a  power  is  given  to  executors,  trustees,  and  guardians,  Where  such 
by  the  instrument  of  donation,  to  advance  monies  for  the  preferment  wUi^beanowed 
of  the  infant,  it  will  be  allowed  them  if  within  the  scope  of  the  power,  ««<>•' » iw« 
even  though  it  do  not  accurately  follow  its  words.    Thus  in  fVarr  meat  of 
T.  Warr  (a),  the  father  had  power  (which  he  exercised)  under  a  ^^^^^'^'^o- 
settlement  to  limit  a  term  for  raising  portions  "  to  be  paid  at  such 
time  as  the  trustees  in  their  discretion  should  appoint  for  the  mainte- 
oance  and  preferment  of  the  children  ;**  they  put  out  the  infant  as 
apprentice  to  a  sea  captain,  and  he  died  at  seventeen  before  the 
trustees  had  made  any  appointment,  but  what  had  been  employed  in 
SO  putting  him  out  was  allowed  out  of  the  trust  estate.    This  power 
is  so  frequently  acted  on,  and  is  so  generally  contained  in  every  well 
drawn  settlement  or  will,  that  it  is  unnecessary  to  cite  authorities  for 
the  position.     Where  the  time  and  amount  is  in  the  discretion  of  the 
trustees   or   other  party,  without  qualification,   it  seems,  as  has 
been  already  observed,  that  the  Court,  after  it  has  been  executed, 
«ill  not  usually  control  it(i);    but  in  general  it  may  be  stated; 

(«)  Broenv.  BnMO.  2  Vera.  439.  King  (s)  1  Yes.  jun.  249. 

t.  Wither*,  Forrester,  121 ;  3B.C.  C.  135;  (a)  Prec  Ch.213. 

3  P.  Wmt.   415.     Hinchinbrooke  v.  Sej-  (6)  Anf,  p.  298.    French  v.  Davidson, 

■ev.  1  B.  C.  C.  394 ;  1  Atk.  554.  3  M&d.  396.     Collini  v.  Vining,  Coop.  K. 

(x)  Chadwic^  *•  Doleman,2  Vern.  528.  Cb.  Ca».  472.     Livesey  o.  Harding,  Taoi- 

(f)  Beat  328.  lya,  460. 
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Pt.I-— Bk.111.  power  in  the  will  for  that  purpose,  had  expended  t 

Ch  XII  8  Tn  *      i^       '  * 

— - — '— — *  principal,  in  maintenance,  and  putting  one  of  the  ch 
tice ;  a  reference  was  made  as  to  what  monies  were  ] 
and  laid  out«  for  the  purposes  aforesaid:  and  tht 
saidi  that  when  the  Court  made  such  a  reference  it 
implied  that  such  an  expenditure  and  outlay  of  th 
would  be  protected,  although  not  authorized  b] 
will,  provided  it  should  turn  out  to  be  for  the 
objects  of  the  trust,  by  increasing  the  value  of  th 
affording  them  suitable  support  and  advancement 
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Dcries  y.  Jwien  (t),  a  contrary  doctrine  seemed  to  prevail.     There  PtJ.-<Bx.lll. 
6.  was  a  legatee  of  600/.,  payable  at  twenty-one,  with  interest  at  five  C»-Xir.s.ill. 
per  cent  till  payable.    The  executrix  spent  more  than  the  money  in 
ednettion,  and  putting  him  apprentice  to  a  West  India  captain,  and 
iftenrards  sending  him  to  India.    The  legatee  sued  for  his  legacy, 
and  defendant  wi»  charged  with  the  whole,  the  Court  saying,  that 
ma»/  of  the  diAwnemenU  were  very  wrongy  but  without  costs.     In 
Smee  i.  Martin  (m),  a  mother,  spending  the  principal  of  a  legacy  of 
VXH.  to  a  son  in  apprenticing  him,  and  other  necessaries,  was  ordered 
to  repay  it  in  full,  on  the  ground  that  a  mother  ought  to  provide  for 
her  son  by  nature.     In  Walker  v.   Wetherett{n),  the  Master  had 
reported,   under  the    usual  reference  for   maintenance,    that  the 
mother,  after  the  father's  death,  had  married  one  of  the  executors, 
\      wiio  claimed,  before  him,  sums  considerably  exceeding  the  interest 
i      of  their  fortunes,  which    did  not  exceed  3002.  each,  for  main- 
\     tenance  and  advancement,  and  he  had  allowed  the  claim ;  on  excep- 
tions being  taken  on  that  ground,  the  Master  of  the  Rolls  sud,  his 
impression  was,  that  the  rule  had  been,  never  to  permit  trustees,  of 
tbeir  own  authority,  to  break  in  upon  the  capital ;   whatever  the 
Court  might  do,  it  will  not  sanction  a  trustee  in  doing  the  same :  it 
k  better  that  an  individual  should  sufier  a  hardship,  than  that  the 
general  rule  should  be  infringed  in  a  point  which  would  endanger 
the  interests  of  all  children. 

Since  these  cases,  however,  the  Court  seems  to  have  reverted  the  The  rule,  ail 
old  rule  and  practice.     In  Carmichael  v.  Wibon  (o),  Sir  Anthony  ^^^^^^^"^^ 
Hart  said,  alluding  to  the  two  last  mentioned  cases,  that  **  Ex  parte  uined  if  for 
Green  (p),  and  other  cases,  had  relaxed  Sir  Wm.  Grant's  rule,  never  ^v^^*^ 
to  permit  trustees,  of  their  own  authority,  to  break  in  upon  the  capital,  the  infant, 
aad  that  it  was  not  adhered  to  even  by  him.     There  are  instances 
sobsequentlyy  where  the  rule  was  laid  down,  both  by  him  and  Lord 
Eidon,  in  this  way,  that  wherever  the  act,  done  by  the  executor 
^fontaneausljf,  was  such  at  the  Court  would  have  ordered  to  be  done, 
that  is  rightlg  done,  and  wM  be  sustained*^    On  another  hearing  he 
ttid,  ihsLt  Sir  Wm.  Grant  was  then  new  in  his  office  of  the  Rolls, 
and  he  was  confident  that  now,  in  the  Court  of  Chancery,  that  rule 
iroold  not  be  followed,  but  that  the  Court  would  inquire  if  such 
advance  for  the  purpose  of  putting  out  an  in&nt  to  learn  a  profession, 
.  although  without  having  first  obtained  an  order,  was  for  the  reason- 
able and  proper  purpose  of  enabling  him  to  earn  a  livelihood,  and 
*i  it  wcu  a  provident  and  well  made  outlay,  it  would  be  sustained. 
In  UmUeby  v.  Xirk  (q),  the  trustee  and  executor,  there  being  no 
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(0  1  Ves.  247.  (o)  3  Moll.  04, 87-8. 

(«)  Banb.  136.  (p)  I  J.  &  W.  253. 

(«)  6  Vca.  472.  (q)  Coop.  N.  Ch.  Cas.  264. 
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Pt.  II Be.  I.     By  the  operation  of  all  the  statutes  of  fines  witb 

— 2±i: —  it  was  required  that  the  parties  should  be  of  full 
with  proclamations,  being  only  a  fine  at  common 
damations  added,  the  law  as  to  infimts  was  the  sa 
the  affidavit  of  acknowledgment  by  dedinut  potu 
ran  by  rule  of  Court,  that  '*  the  parties  were  of  i 
Jthatrule  was  obtained,  the  Commissioners  were  & 
if  they  took  the  acknowledgment  of  an  infant 
decree  money  to  one  who  would  be  tenant  in  tai 
fee,  for  this  reason,  that  he  could  not  levy 
infancy  (s  • 

«  .With  respect  to  recof  eries,  it  seems  to  hav 
infant  might,  by  his  guardian,  suffer  a  commoTi 
could  not  be  reversed  by  writ  of  error.  Anc 
precedents  of  such,  without  any  mentimi  mac 
from  the  Crown  by  Privy  Seal ;  and  the  Cou 
the  guardian  was  taken  to  be  sufficient,  and  tl 
the  infant  for  the  loss,  if  any  {k).  And  it  is 
bury  (/),  that  if  it  be  for  the  good  of  the  infant 
In  Holford  v.  Piatt  (m),  however,  a  recover; 
held  not  to  bind  him,  though  he  appeared  1 
infant  suffered  a  recovery  in  person  it  was  < 
reverse  it  by  writ  of  error ;  but  the  writ  n 
during  the  minority,  that  the  Court  might  ii 
vacate  the  contract  with  the  same  solem 
entered  into ;  after  full  age  it  came  too  lai 
well  as  the  fine,  then  became  obligatory  and 
If  an  infimt  suflered  a  recovery,  in  which 
he  might  reverse  it  at  any  time  after  he  I 
because  it  might  have  been  tried  by  a  jury, 
or  not  at  the  time  he  appointed  the  attorney 
by  the  attorney  he  had  no  remedy  again 
die  guardian  {p). 

If  an  infant  sufiered  a  recovery  or  lev 
enabled  to  lead  or  declare  the  uses  ther< 
long  as  the  fine  or  recovery  did  ( g^). 


(g)  17  Ed.  1,  ttit,  1,  c.  1;  18  Ed.  1,  (m) 

iUt.4;  15£d.2;  5H.  4,c  14;  I  R.  3,  <n) 

c.  74;  H.  7,  c.  24;  32  H.  8,  c  SO.  43  a. 

ih)  Bac.  Ah,  Fines  (A).  (o^ 

j                                               (i)  Carr  v,   Ettiaon,  2  B.   C.  C.    66.  142; 

Earlom  v.  Sanden,  Amb,  242.  &43  ; 

(fc)  Cro.  Car.  307;  1  Roll.  Ab.  731,  CP 

751 ;  Jones,  318 ;  2  Roll.  Ab.  573 ;  I  Lev.  Roll 

211  ;  1  Sid.  321  ;  Pig.  64;  2  Bac.   Ab.  Godli 

543;   3  Bac.  Ab.   135;  Cro.  £li^  471.  Cv 

Hesketh  v,  Lee,  2  Saund.  96,  234 

(/)  2  Vera.  2^5,  Ab.    i 
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or  THE  PRIVILBOS8  AND   DISABILITIKS  OF   INFANTS   IN   EQUITY. 


CHAPTER  I. 

Of  Acts  by  Infants  of  Record.  ^  ..    ^ 

'  Ch.  L 
FiNESy  recoveries,  and  rocognizanoes  by  in&nts  are  in  general  Acti  by  infiuis 
▼oidable  only  and  not  void  (a),  notwithstanding  the  general  maxim  of  ^^'^^^ 
the  bvy  that  acts  done  by  an  infant  to  his  disadvantage  were  abso-  recoYoriet,  and 
lately  void  (A).    Fines  by  infants  were  held  not  to  be  absolutely  ^^^■f^^'^^cet 
void,  as  they  might  make  tenants  to  the  precipe  (c)  by  them.     If  a  for  them, 
fine  at  common  law  was  taken  from  an  infant,  he  might  reverse  it 
during  his  nonage,  but  not  afterwards ;  but  then  it  would  bind  him 
for  ever,  for  it  ought  to  have  been  tried  by  inspection,  which  cannot 
be  after  full  age(cl).    Where  the  commissioners  knew  that  the 
eoQusor  was  within  age  they  were  fined,  but  the  fine  stood.     But 
the  Court  assigned  the  infant  a  guardian,  who  had  instructions  to 
bring  a  writ  of  error  to  reverse  it(e).     If  the  infant  died  in  his 
ioCmcy,  his  heir  was  not  limited  to  any  time  for  reversing  it  if  the 
ioGmt  had  been  inspected ;  but  otherwise,  if  the  infant  died,  the  fine 
most  have  stood  (/). 

(•)  Ca  Lilt.  380  ft.  (D)  10 ;  Br.  Fines,  pi.  79. 

(*)  ZoBcbv.  PanoDS,  3  Borr.  1799.  (<)  Petty's  case,  Vio.  Ab.  Fin.  (K); 

(e)  Pk.  65.  1  Freera.  78. 

id)  bSl  Ab.  Fine,  15;  Vm.  Ab.  Fin.  (/)  Yin.  Ab.  ibid. 
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Ft.  II.-.BK.I.  orders  of  the  Courts  of  Equity,  for  the  benefit  of  i 

Cn   T 

-^-^ —  him ;  nor  shall  he  or  his  heirs  or  his  executors  d 

though  it  may  be  for  his  or  their  advantage  to  do  s 

and  orders  against  him  will  bind  him,  unless,  wl 

Judgmenti  at    him  to  shew  cause  against  them,  he  do  so  witbi 

common  iw.    g^  judgments  of  a  Court  of  Conmion  law  unre^ 

,  as  forcibly  as  adults.    The  reasons  for  which  a  j 

infimt  may  be  reversed  will  appear  in  the  sequel ; 

obtaining  the  reversal  is  a  branch  of  the  comi 

purposes  of  this  Treatise. 

(0  1  Atk.  031. 
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Pt.  ii—- fin.  I.  an  infant  (A).     So  a  condition  implied,  if  the  office 
"^  of  parkship  (l).     He  is  bound,  if  he  has  a  grant  < 

ciseable  by  deputy,  to  appoint  a  sufficient  one ;  if 
forfeiture  {m).  So  he  is  bound  by  conditions  annes 
common  law,  because  transit  cum  oneret  and  then 
will  have  the  estate,  he  must  observe  the  conditio 
granted  {n) :  and  if  bound  by  tenure  or  prescriptior 
&c.|  he  must  repair  as  if  of  full  age  (o).  Bat 
socage  occupy,  he  is  the  person  liable  for  an  in 
repair  {p\  as  owner  and  occupier,  and  not  th( 
general,  he  is  bound  by  all  conditions,  charges 
an  original  conveyance,  whether  he  come  to  an 
descent  (q).  So  he  is  bound  to  a  specific  perfori 
for  sale  made  by  his  ancestor  or  testator  (r).  So 
entitled  to  the  reversion  of  an  estate  leased  froi 
cannot  eject  the  tenant  without  giving  him  the  ss 
his  ancestor  must  have  given  {rr)» 

ConditiMs  According  to  Lord  Coke  (*),  conditions  are  dev 

tnfact  that  are  expreMfed^  as  to  pay  money,  or  to 
particular  act ;  and  conditions  in  law,  that  are  it 
tinguishable  into  those  by  common  law  and  statu 
mon  law  are  of  two  sorts,  one  founded  on  skill  ai 
other  not ;  and  those  by  statute  are  of  two  quali 
gives  recovery,  and  where  it  gives  an  entry  but 
a  condition  in  law,  founded  in  skill  and  confide 
in  fee,  if  the  condition  is  broken  the  infant  is  I 
so  when  the  condition  in  law  is  not  founded  v 
as  where  the  infant  is  lessee  for  life»  and  mak 
and  the  lessor  enters  for  the  forfeiture,  it  aha 
yet,  if  the  infant  commit  waste  it  shall  bind  hi 
the  action  to  recover  the  land ;  but  if  the  co 
a  statute,  which  gives  an  entry  but  no  actio 
alienation  in  mortmain,  the  infant  is  not  bouc 
dition  broken.  If  there  be  a  gift  to  an  infani 
and  one  that  he  can  perform,  it  will  bind  hii 
person  in  equity,  as  the  gift  of  half  a  lottery 
the  daughter  of  the  donor  should  have  half  ^ 
Court  never  changing  the  nature  of  an  infa 
that  absolute  which  was  before  defeasible  ( 

(k)  9  Vin.  Ab.  377.  (^)  Bac 

(0  3  Mad.  224.  (r)  Mid 

(m)  Young  v.  Fowler,  Cro.  Car.  366.  I*.  J«  R.  ] 

(n)  Carth.  43  ;  1  Inst.  233  b ;  ibid.2406;  C«^>    M 

2  Inst  703.  Miller  v.  1 

(o)  2  Iiut.  703 ;  and  80  decided  R.  v.  ^s>  8  B 

Sattoo,  3  Ad.  &  E.  698,  pott,  XI.  <t>   Sec 

(p)  R.  V.  Sutton,  ibid.  1 1.  (u)    Pc 
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eoodiliaDs  wUch  come  before  Courts  of  Equity,  with  reoard  to  Pt.  il-^Bx.  i. 

Cb.  il  s.  I. 


io&ntB,  are  those  requiring  marriage  with  consent;  and  if  a  man 

devise  to  a  person,  not  his  heir  at  law,  lands  upon  condition  that  he  g^i^^  ^r^ 

or  sbe  marry  with  the  consent  of  certain  personSi  it  is  regarded  as  a  "V* 

linutatioii  at  law,  which  she  is  obliged  to  take  notice  of  at  her  peril, 

lodthe  estate  in  remainder  will  Test  immediately  on  her  breaking  it  (x). 

Had  sbe  been  heir  at  law,  it  is  said  that  she  must  then  have  had  notice 

of  the  condition  to  make  it  a  forfeiture.    It  is  however  apprehended, 

that  at  present,  since,  by  the  statute  of  willsi  the  heir  at  law  comes 

in  under  the  devise,  such  notice  is  not  necessary.    The  Court  of 

Chancery  has  frequently  acknowledged  the  validity  of  such  condi- 

tioo,  and  a  bill,  seeking  to  be  relieved  from  such,  was  dismissed  (y). 

Scan  infimtmay  perform  a  condition  where  it  is  for  his  benefit,  as  if 

bihuMn  estate  on  condition  to  make  a  feofiinent  of  part  to  B.,  or 

else  to  lose  the  whole  (2). 

So  an  infant  is  bound  by  the  statute  of  eesMwrit  and  waste,  and  Bound  by 
committing  waste  by  an  infimt  is  a  forfeiture  (a).    So  he  shall  answer  ^^i  ^^ 
for  permissive  waste  by  a  stranger,  since  the  privilege  of  in&ncy  which  it  would 
onnot  prevail  in  a  matter  which  would  be  a  wrong  and  disherison  to  inj^  ^  omit 
ium  who  has  the  inheritance  (&).    So  infants  are  bound  to  perform 
acts,  from  which  great  public,  or  even  private  injustice  or  inconve- 
nieoce  would  arise,  if  they  did  not  perform  them.    The  parol  was 
not  allowed  to  demur  in  a  quare  impediii  an  action  of  waste^  a  writ 
of  estrepement,  or  of  dower  (c);  and  in  a  per  qua  ser^iiia,  an  infant, 
vbo  had  the  tenancy  by  descent,  (i),  was  not  allowed  his  age  (0). 

ill.  Express  customs  may  bind  an  infant:  as  an  infant  copyholder;  iniiiit  bound 
hot  not,  it  appears,  a  general  custom  (/),  as  not  the  custom  of  mer-  ^J[^,^^ 
chants  (g).    Thus  it  has  been  decided,  that  if  the  heir  be  an  inbnt  at 
the  time  of  the  descent,  and  of  the  proclamations,  he  is  not  barred  by 
Dot  appearing  aAer  three  proclamations  (A) :  and  this  doctrine  was 
recognixed  in  Chancery  by  the  Master  of  the  Rolls,  in  the  the  case 
of  Btekfard  v.   Wade  (t),  although,  if  neither  guardian  nor  infant 
appear,  the  lord  may  seise   quoueque{k).     By  9  Geo.  1,  c  29,  Statutory  pro- 
entitled,  "  An  act  to  enable  lords  of  manors  more  easily  to  recover  J^^^J^, 
their  fines,  and  to  exempt  infiuita  and  fevies  covert  from  forfeiture  holden. 
of  their  copyhold  estates  in  certain  cases,**  applying  only  to  England 
and  Wales,  in£uits  claiming  by  descent  or  surrender  to  the  use  of 
the  vil),  might,  in  person,  or  by  guardian  or  attorney,  which  they 
were  thereby  authorized  to  make,  be  admitted  to  copyhold  estates:. 

(t)  Fry  «.  Potter.  Vent  900 ;  I  Freem.  Ab.  137.  Ag«  B. ;  4  Bac.  Ab.  lof.  L.  361. 

31;  2  Ler.  21  ;    1   Mod.  86.     Gary   tu  {d)  Show.  83;  9  Vio.  Ab.  S??. 

Bertie,  $»^a,  (e)  9  Rep.  85  a. 

(9)  1  Mad.  300.     See  ante,  p.  244.  (/)  Ibicf. 

(t)  \  Vea.  305.  (#)  Carth.  160. 

'a)  Godbw365;9Vi]i.Ab.876;  6Rep.  (%)  3  Mad.  321 ;  Show.  31,83-,  8  Co. 

M  6 ;  2  Inst  303.  99 ;  Cro.  Jac.  101 ;  Carth.  88. 

ih)  2  Tort.  HtM,  (f)  17  Ves.  90. 

^r)  2  Id^L  303  ;  Co.  LHt.  64  a ;  2  Vio.  (fc)  1  Barn.  &  Ad.  736. 
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Pt.  II.— Bk.  I.  and  on  their  default  after  three  proclamations 
—^ — '  an  attorney  or  guardian  to  admit,  and  upon  si 
fines,  and  if  such  fines  were  not  paid  upon  den 
and  receive  the  profits  till  satisfied,  and  guari 
reimburse  themselves  out  of  the  rents;  bu 
incurred  for  their  neglect  or  refusal  to  come 
or  to  be  admitted,  or  for  their  omission  < 
Now,  by  the  1  W.  4,  c.  65,  s<  3,  &c.,  which 
and  is  general,  where  infants  are  entitled,  by 
will  (Q,  or  otherwise,  to  be  admitted  tenant 
such  person,  either  in  person,  or  by  guardi 
is  thereby  empowered  to  appoint,  shall  appe 
admitted  tenant,  as  therein  directed:  ind< 
after  three  Courts  and  three  proclamations, 
lord  to  appoint  any  fit  person  to  be  attorn 
to  admit,  and  to  impose  the  legal  fine;  the 
the  in&nt  or  his  legal  guardian,  as  there  dii 
tendered  within  three  months,  the  lord  may  ei 
till  satisfied  them :  accounting  yearly,  and  d< 
satisfaction  of  the  fines,  by  tendering  paym< 
of  profits*  Guardians  paying  fines  are  enable 
out  of  the  rents ;  and  a  general  enactmer 
passing  of  the  act  no  forfeiture  shall  be  i 
his  or  her  neglect  or  refusal  to  come  to  an] 
or  to  pay  the  fines,  but  the  legality  of  the 
as  if  the  act  had  not  passed.  This  act, ! 
on  the  lord  when  admission  is  not  reqi 
guardian  or  trustee  (m).  It  appears  that, 
personal  service  to  the  lord  of  suit  of  Coi 
the  infant,  and  not  by  the  guardian  who 
infant  is  excused  from  services  till  fourte 
nor  guardian  can  be  called  upon  to  do  feal 
devolved  on  an  infant  six  years  of  age,  wl 
and  the  fine  duly  assessed:  after  his  < 
assumpsit  was  brought  for  the  fine,  and  th 
and  Yates,  J.,  said,  that  if  the  acUon 
minority  he  should  have  thought  it  mainti 
might  contract  for  necessaries,  a  fortiori 
.  admission,  without  which  he  could  not 
profits  (o).  But  it  was  held  by  one  jud 
repair  of  his  houses  would  not  bind  an  in 


(/)  The  neccwty  of  which  is  now  tbo-  (o)  '. 

lished.  Ball.  I 

(m)  See  13  Ves.  240.  to  have 
(n)  Serif.  Cop.  I,  472.  (  p) 
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Ft.  ii«— Bk.  I.  for  necessaries  incurred  on  behalf  of  the  mfant, 
Ch.  IL  s.  .  g^^  jf  ^  parent  or  other  person  places  a  child 

to  coDtract.  and  ^^^  infant  is  not  liable  (I) :  the  credit  must  b 
Dot  liable  for    and  if  he  lives  with,  and  is  maintained  by  his : 
bind  himself  (m).    When  he  has  an  allowance 
guardians  for  his  support,  the  Court  of  Char 
see,  adopt  the  same  principle*    It  is  the  du 
inquire  into  this  fact  (n) ;  and  in  general,  wl 
with  the  parent  or  guardian,  the  infant  is  not 
that  a  tradesman  cannot  recover  at  law  for 
tradesman  has  supplied  the  infant  with  the  s 
What  are        he  may  be  ignorant  of  that  fact  (p).    It  does 
of  this  work  to  inquire  what  are  considered  m 
generally  a  question  of  circumstances  for  a  jui 
at  law  and  in  equity,  that  he  is  liable  only  foi 
his  state  and  degree ;  and  that,  at  law,  the  j 
only  whether  the  things  fiimished  are  suita 
but  quantity.     It  may,  however,  be  mentione 
to  release  an  infant  taken  in  execution  may 
saries  (q).     But  not  if  only  on  mesne  process 
to  an  infant  to  lay  it  out  in  necessaries,  and 
not  bind  the  infant,  or  subject  him  to  an  acti< 
either  lay  it  out  for  him,  or  see  that  it  is  laid 
it  (r).     However,  in  Marlow  v.  PUfield  («), 
held,  that  if  one  lends  money  to  an  infietnt 
saries,  and  he  does  so  pay  it,  the  infant  si 
for  the  lender  stands  in  the  place  of  the  p 
cover  in  equity,  as  the  other  at  law  (t) ;  and 
ofa  debt  of  his  for  necessaries,  the  credito 
In  equity  also,  we  shall  find  executors  or   j 
ments  to  or  for  infants  for  express  necess 
Paymenti  for,  feiture  of  the  sum  (y).    So  in  Ex  Parte  JIf 
w^S^**      by  the  Court  to  be  paid  for  minors  out 
necettaiwt,      fortune,  in  order  to  save  their  estate   froi 
eqidiy!  *****  *°  mcnt    Howevcr,  money  to  place  out  an 

(k)  Re  Swift,  1  M.  &  K.  576.    Re  (a>    1  ; 

Chambers,  ibid.  (t^    Sc 

(0  Bac.  Ab.  IdC  1.  178  ;    \  ^ 

(m)  2  W.  Bl.  1325;  1  Selw.  N.  P.  128 ;  2  Mad. 

3C.  &P.  114.  <n>    & 

(fi)  Peake,  229;  1  Esp.  211;  4  C.  &  <x>    X 

P.  526;  6  C.  &  P.  690.  Swift,    i 

(0)  Allen,  94;  4  Bm.  Ab.  Inf.  1. 

Ip)  1   Peake,  301 ;    1   W.  Bl.  1325 ; 
1  M.  «e&73S;  3  C.  &  P.  114. 

(9)  5£n.2S;  13  £.  6. 

(r)  Salk.  279, 386 ;  2  £f pw  472 ;  6  Med.  Alio^ 

368 ;  Loid  R.  344.  p.  3B6. 
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not  for  oeoessaries,  and  cannot  be  recovered  in  aasonpait  (a).    As  Pt.  ll.— 6k.  l 

we  ba?e  already^  and  ahall  hereafter  see,  whether  a  Court  of  Bqoity  ^\^^'  ^\  ^ 

will  consider  it  such  will  depend  whether  the  act  done  has  been  for  i^  to  mic^^*^ 

the  benefit  of  the  infant  {b).    Payments  made  to  infants  on  account  p^ymeDta. 

of  wages  doe  to  them  are  valid  payments  (c).    An  in&nt  is  not  liable  Wages,  tc- 

Qo  an  account  ataitedy  though  the  iteais  are  for  necessaries  {d)f  nor  will  ^'^e^contrects 

tach  an  account  stated  be  evidence  against  him  after  he  is  of  age  (e)*  when  binding. ' 

Contracts  entered  into  by  infants  for  the  maintenance  of  their  trade 

ue  not  binding  on  them,  therefore  goods  sold  to  trade  with  are  not 

iwoesaariesi  although  the  infant  thereby  gaina  his  living,  for  the  law 

does  not  allow  an  infiuit  to  trade ;  nor  is  an  action  maintainable  for 

work  done  for  hini  in  that  trade  (/) ;  nor  is  he  liable  for  the  rent  of  a  when  not; 

bouse  taken  for  that  purpose  (^)»  although  it  was  for  a  merely  manual 

emp/oynent,  that  of  a  barber ;  but  where  an  in&nt  supplied  himself 

and  family  out  of  goods  which  were  sold  him  for  the  purpose  of  his 

abop,  he  was  held  liable  for  so  much  as  was  so  consumed  {h) ;  but  if 

goods  are  sold  to  him  to  trade,  and  he  uses  them  as  necessaries  in 

his  house,  he  is  liaUe  (t).    In  Mariara  v.  Hall  (i),  the  principles  of  Principles  of 

tke  common  law  were  adopted  by  the  Vice  Chancellor.    That  was  a  ^^^  °'  **T  " 

.    «  to  Qecesnries 

suit  for  the  administration  of  the  estate  of  J.  A.  N.,  who  attained  adopted  in 

twenty-Kine  in  June,  18S1,  and  died  the  same  year.  The  deceased  was  ^'^^•V^- 

entitled,  under  his  fiither*s  will,  to  propwty  producing  an  income  of 

23001,  per  annum,  out  of  which  an  allowance  of  600A  a-year  was  made 

to  him  for  his  maintenance  during  minority.    In  18S8  a  commii^sion 

in  the  guards  was  purchased  for  him,  the  pay  of  which  amounted  to 

1462.  per  annum,  and  the  guardians  allowed  him  800/.  for  an  outfit. 

Two  hosiers  claimed  under  the  decree,  to  be  creditors  of  the  deceased 

lor  the  ansount  of  their  bills,  for  large  quantities  of  shirts,  stocks, 

gloves,&c.,  between  November,  1828,and  June,  18S9,  and  the  Master 

liad  allowed  half  of  each  bill.    The  widow  of  the  deceased  presented 

1  petition,  contending  that  the  Master  ought  to  have  disallowed  the 

vbole  of  the  bills,  and  praying  a  reference  back  to  the  Master.  The 

\  ice  Chancellor  said,  "  that  it  is  the  duty  of  those  who  trust  infants 

for  goods  supplied  to  them  to  make  themselves  acquainted  with  their 

circumstances,  in  order  that  they  may  determine  whether  the  articles 

Applied  are  really  necessaries  or  not**  After  noticing  the  allowances 

md  payments  by  the  guardians,  he  continued,  **  the  question  is, 

vhether  a  tradesman  would  be  at  liberty  to  furnish  an  infant  with 

^necessaries  on  credit  when  he  might  have  known,  if  he  had  made 

(«)  PcOe  Add-  C9M,  SSL  Pott,  Ptit  lU.  (/)  2  Esp.  480 ;  Cro.  Jac.  494 ;  2  Str. 

(6j  See  amu,  386,  Allowtnces  to  guar-  1083. 
iiut  and  tni.«teea.  ($)  Scott,  468 ;  1  Hodg.  30. 

(0  4  C.  &  P.  104.  (*)  1  C.  &  P.  94. 

(^  I  T.  R.  40  ;  4  C.  &  P.  104;  IT.  <t)  2  Pri.  962;  1  C.  &  P,  94. 

a.  4X  Ik)  6  Sim.  465. 

( 0  2  Stark.  36. 
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Pt.  II.— Bi.  I.  inquiry^  that  he  was  supplied  with  an  income  fc 
Ch.  IL  s,  l  ^qqqi  ||,}q|^  |}||^|  i^  tradesman  would  be  at 

infant  so  circumstanced  on  credit"  After  no 
bills,  containing  a  charge  for  two  hundred  an^ 
besides  for  ladies,  was  ''  sheer  extravagance  a: 
on  the  affidavit  of  the  other  creditor,  which  state 
to  the  deceased,  that  he  could  not  supply  hi 
credit,  on  account  of  his  minority,  and  that  he 
into  the  life-guards,  and  required  the  ardcles 
he  would  pay  for  them  out  of  money  whi 
for  that  purpose ;  '*  when  that  answer  was  g 
the  creditor  to  make  further  inquiry,  and  he  i 
what  sums  were  allowed  to  this  young  man  (< 
for  his  outfit ;  and  on  these  facts  being  stat< 
have  been  at  liberty  to  supply  him  with  all  thet 
the  law,  with  respect  to  infants,  was  made  fo: 
am  of  opinion,  he  who  sues  for  payment  of  a 
to  an  infant  is  bound  to  make  out,  that  bavin] 
of  the  infant,  these  articles  were  necessariei 
both  the  bills. 
NccgMtriMfer  Necessaries  for  an  infant's  wife  ai^e  necesa 
fami^.*''  *'  ^^  chargeable  for  them,  unless  provided  bei 
wife's  relations  (not  by  her),  in  which  case  h 
although  his  wife  use  them  afterwards  (2). 
the  nursing  and  maintenance  of  his  lawfi 
illegitimate  child  if  he  has  adopted  it  (n),  c 
it  has  been  affiliated  to  him. 
CoDtneu  by        V«  So  if  an  infant  enter  into  a  contract  vr ! 

toSungr^  with  ^"^®  ^^  ^^^  firiends,  and  such  contract  app 
eoDcarreace     interests  of  the  infimt,  equity  will  support  a 

bindiog  when  ^1^  ^®  ^^  ^^  ^^^  which  restrains  the  cc 
for  hb  benefit,  operate  to  the  prejudice  of  those  very  int 
protect  Thus  guardians  might  have  sur 
for  the  purpose  of  renewal  before  the  29  G< 
far  as  to  make  interest  principal  in  the  cas 
mortgaged  estate  (p).  Upon  the  same  pi 
bound  by  an  award  made  upon  a  refei 
guardian  (gr).  In  Clayton  v.  Aghdown  (r] 
consent  of  his  guardian  was  enforced  aga 
the  infancy  of  the  grantor. 

(0  1  Str.  166.  (p) 

(»)  Bu.  Max.  Reg.  161 ;  Fonbl.  £q.  Ab.  2( 
78.  (,) 

(r)  5  Eip.  131 ;  1  C.  &  P.  268.  perley 
(o)  MtiOA  V.   Day.  Piec   Ch.    319.  <r) 

V.  Shora,  1  AtL  460. 
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Infant  may 
bind  himself 
apprentice. 


And  by  con* 
tract  in  has- 
bandry. 

Infants  bow 
far  bound  by 
marriage 
Beitlements. 


Females*  per- 
sonal estate 
bound  by  a 
flair  settlement. 


So  as  to 
chattels  real. 
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mortgagee,  which  was  for  his  advantage,  the  m< 
paid  to  hiniy  was  not  void  or  voidable  by  him  dh 

VI.  An  infant  may  bind  himself  apprentice  (6 
to  be  for  his  benefit  (c) :  but  no  action  can  be  i 
his  covenant  to  serve  (c2).  In  Equity  the  same 
case  of  Capes  v.  Hutton  {e\  articles  under  whic 
clerkship  to  an  attorney,  contained  a  proviso  that  I 
within  a  certain  district,  and  also  a  covenant  on 
that  A.  should,  within  a  month  after  he  came  oi 
with  a  penalty  to  insure  his  fulfilment  of  the  p 
an  infant  at  the  time  of  the  execution  of  the  ai 
them  three  years  after  age,  but  was  never  called 
bond,  and  with  a  knowledge  of  the  articles  cor 
and  afterwards  began  to  practice  as  an  attorney 
district :  a  motion  to  restrain  him  from  so  do: 
costs.  However,  by  the  custom  of  London, 
and  above  the  age  of  fourteen,  may  bind  hin 
fireeman  of  London,  by  indenture  with  pro] 
covenants  will  be  as  binding  as  if  he  were  of  i 
not  extend  to  a  waterman  (g) ;  but  actions  for  t] 
may  be  brought  in  any  Court.  So  an  infant  n 
contract  in  husbandry,  and  if  he  depart  from 
against  him  founded  on  the  Statute  of  Laboure 

VII.  With  regard  to  how  far  an  infant  or  pers< 
may  be  bound  by  his  or  her  settlement  before  n 
so  far  as  settlements  made  by  the  Court  are  coi 
after  discussed  (i)  when  we  consider  the  prote< 
exercises  over  the  property  of  infants.  It  m\ 
observed,  that  a  female  infant  may  be  bound  as 
by  a  fair  and  reasonable  marriage  settlement,  il 
with  the  consent  of  her  guardians  and  fi*iendsO 
wicke  observes,  if  a  parent  or  guardian  cannot 
so  as  to  bind  her  personal  property,  the  husb^ 
to  it  immecfiately  on  the  marriage  (Q,  and  the 
his,  not  hers  {pi).  Such  is  the  case  also  as  to  a 
regarding  chattels  real,  wherein,  though  no  s 
pursuant  to  the  articles,  yet  the  wife  is  not  entii 
survivorship  (n),  but  will  be  bound  by  the  arti 


(b)  2  Bott.  363 ;  1  Bott  613 ;  4  T.  R. 
196;  8  £.  25 ;  5  T.  R.  715 ;  3  B.  &  A. 
564;  CfMD.  Dig.  Enfant;  Bac.  Ab.  Inf. 
T.  I ;  W.  Bl.  1326. 

(e)  2  H.  Bl.  511 ;  6  T.  R.  556. 

{d)  Cro.  Car.  179;  Cro.  Jac.  194; 
7  Mod.  16;  8  £.  26 ;  5  M.  &  S.  257. 

(e)  2  Rv».  357. 

(/)  Bac  Ab.  Inf.  (B). 

(f )  6  Mod.  69. 

(X)  25  £.  3 ;  1  Fitz.  N.  B.  390;  Br. 


Labourer,  43. 

(i)  Post,  F 
.  (fc)  Harvci 
Williams  o.  i 
Barnard.  117 

(/)  Ainslie 

(m)  Per  C 
&  M.  376. 

(n)  Trollo] 
Price  V.  Leys 
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Pt.  U Bk.  I.  now  to  be  settled  that  a  female  infant  cann 

^"'  ^^'  ^'  •  real  estate  by  any  articles  entered  into  durin 

Zn\^mlnior  refuse  to  be  bound,  and  abide  by  the  interest 

her  real  esute.  upon  her  when  of  age  and  discoverti  even  alt 

Butthehus-     made  with  the  approbation  of  the  Court  (< 

be%rmitted     baving  joined  her  husband  in  barring  or  ci 

toaid  her  io     the  proper  mode,  a  right  of  election  will  a( 

wife  who  may  either  affirm  or  repudiate  the  a 

and  they  cannot  be  enforced  by  the  husba 

when  of  age^  does  not  choose  to  accede 

husband  will  not  be  permitted  to  aid  her  in 

his  contract ;  nor  is  her  act  during  covertu 

pose({f),  except  as  to  her  separate  estate 

stances  which  would  have  worked  injustice 

claiming  as  special  occupant  was  held  boun 

And  she  wUl^        If  the  wife  accede  to  the  settlement,  as 

accede  even      &c.y  even  partially,  at  twenty-one,  althouj 

during  cover-    j^  jg  ^n  election  to  abide  by  the  whole  (a). 

tare,  by  accept-         r     j   u  j  *u  n 

iog  |)in  money  V.  Lord  Hcrewoody  on  the   marriage  or  I 

©r  jointui*.  Dawes,  (an  infant),  a  settlement  of  leaseho 
(reciting  her  disability,  and  that  if  she 
should  be  settled  to  certain  uses,  and  th) 
settle  them  she  was  to  take  no  benefi 
renewed  during  and  afler  the  coverture  1 
at  twenty-one  joined  in  levying  fines  of 
however,  so  as  to  affect  her  life  interest 
conveyances  to  the  trustees  of  the  settler 
his  own  estate,  and  joined  with  her  in  pr< 
orders  of  Court,  of  outstanding  estates  in 
of  the  settlement ;  there  were  children  < 
under  age,  but  she  died  in  1764  without 
1795.  The  bill  was  filed  by  her  heir  at  Is 
his  ignorance  of  the  circumstances  till  lau 
since  1795,  and  for  delivery  up  of  the  le 
teen  years  adverse  possession  against  a  f( 
under  whose  will  the  defendant  was  tei 
held  that  the  heir  claimed  as  special  oc 
claim  beyond  178S,  when  the  last  life  in 


(c)  Milner  v.  Lord  Harewood,  18  Ves.       4  B.  C 
2S9»  276.  &  M. 


(a)  Simaon  v.  Jones,  2  Ross.  &  M.  377.  (c) 

h)  Clough  V.   Clough,  5  Ves.   717;  (d) 

4  Cra.  Dig.  30.     Dumford  v.  Lane,  IB.       115. 


C.  C.  106.    Pearson  o.  Pearson,  cited  May  275. 
V.  Hooke,  1  B.  C.  C.  Ill,  note  by  Belt;  (O 

Harg.  Co.  Lift  246  a,     Lucy  v.  Moore,  (/ 

4  B.  P.  C.  343.    Catnithera  v.  Camithent,  ig) 


WHICH  ARS   BINDING.  405 

jointure  be  merely  charged  on  stock  vested  in  trustees,  and  the  wife  Pt.  ii_Bk.  t. 
be  married  under  age,  if  the  fund  be  wasted  by  the  trustees,  it  will  not  —^ — '  '  * 


hnd  her,  and  that  equity  would  not  restrain  the  wife  from  proceeding 
for  ber  dower.  So  where  the  settlement  rested  in  covenant,  and  the 
bosband  alienated  the  fund  out  of  which  it  was  to  arise,  that  it  would 
be  coiuidered  an  eviction,  and  the  wife  let  in  for  her  dower  (o). 

In  Blots  V.  Lady  Hereford  (f?),  an  infant  was  considered  bound  as  to  Bound  by 
ber  personal  estate,  by  her  agreement  inferred  from  circumstances  ?^^"r"*  *°' 
only.    A.  married  B.,  who  had  an  estate  in  land  and  money ;  being  circumstaaccs. 
hotb  infants  an  act  of  Parliament  was  passed  for  settling  a  jointure 
io  lieu  of  dower,  but  to  cease  if  she  did  not  settle  her  land  when  of 
age,  hot  nothing  was  said  as  to  her  personal  estate,  part  of  which  was 
a  mortgage  in  a  trustee's  name ;  the  wife  when  of  age  settled  the  land, 
and  then  the  husband  died ;  the  mortgage  money  was  held  by  Lord 
Cowper  to  go  to  the  husband's  executors  notwithstanding  the  trust  for 
her;  the  law  of  the  Court,  he  said,  would  presume  a  promise :  in  all 
cases  where  a  settlement  was  equivalent,  it  was  to  be  intended  that 
the  husband  tibould  have  the  portion,  the  wife  was  not  to  have  both. 

Although  from  dicta  in  some  cases  {q)  it  has  been  inferred  that  a  Equitable 
mere  equitable  interest  would  bar  the  dower  if  the  provision  were^j^gj' 
competent,  yet  as  what  is  or  is  not  so,  is  vague  and  unascertainable, 
the  Court  will  not  compel  an  infant  to  give  up  what  is  certain  for 
whit  may  prove  uncertain  (r).     It  will  be  recollected  that  by  the  act 
for  the  amendment  of  the  law  of  dower  («),  which,  however,  does  not 
^ect  copyholds,  great  facilities  are  given  to  the  husband  for  barring 
the  rights  of  his  wife  to  dower,  and  therein  no  exceptions  are  made 
of  the  rights  of  infants ;  but  subject  to  the  rights  there  given  to  him, 
the  law  remains  as  before.    A  covenant  in  a  female  infant's  marriage  CoTenanti  to 
flettiementy  that  whatever  should  come  to  the  wife  from  the  mother,  ^roper^l'bow 
or  otherwise,  should  be  bound  by  the  settlement,  was  held  to  be  conntnMd. 
restrained  to  what  should  come  from  the  mother,  not  to  property 
eoming  unexpectedly  from  other  quarters  (^),  since  a  settlement  must 
be  fiur  and  reasonable  and  not  tend  to  depriving  her  of  everything; 
bot  articles  made  by  the  husband  that  he  would  settle  all  his  property, 
real  and  personal,  on  the  infant  and  her  issue,  will  be  enforced 
^gimsi  him  («) ;  and  that  although  a  covenant  on  the  part  of  the 
father  of  the  infant  to  settle  other  property  has  never  been  per- 
forwitd{xy. 

It  appears  at  one  time  to  have  been  doubtful  how  far  a  female  infant  Female  doc 
could  make  a  valid  settlement  of  her  real  estate  (y  )•     But  it  seems    "      ^'"^ 

{0)  Vmrj  V.  Drury,  4  B.  C.  C.  506,  n.  (()  Wniiams  v.  Williams,  1  B.  C.  C. 

Po*cr  9.  Sheil.  1  Moll.  296.  152. 

{p)  2  Vera.  501.  (u)  Raodal  v.  Willis,  Vea.  262. 

<f)  Caooel  r.  Buckle,  2  P.  Wms.  244.  (r)  Lloyd  v.  Lloyd.  2  M.  &  C.  292. 

Harney  «.  Ashley,  3  Atk.  612.  (y)  Caonel  v.  Buckle,  2  P.  Wms.  243, 

(r)  See  1  Rop.  H.  &  W.  485.  and  Lord  Hardwicke*8  dictum  in  Harrey  «. 

(<)  3  &  4  W.  4,  c.  105.  Harvey,  3  Atk.  615,  cited  1  B.  C.  C.  107« 
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Pt.  II.— Bk.  I.  the  children  ;  she  died  under  age  childless, 
— ^ —  ■  his  bill  against  the  trustees  of  the  will,  and  the 
the  benefit  of  this  settlement.  Lord  Manne 
according  to  the  terms  of  the  articles  no  act  t 
be  done  till  twenty-one :  that  a  covenant  to  ( 
such  an  act  as  to  bind  third  parties :  that  wl: 
^0  do  a  thing,  and  dies  before  it  be  done, 
marriage,  he  said  she  could  not  have  defeated 
how,  he  asked,  can  marriage  have  that  pow 
articles  were  not  binding,  and  dismissed  the 
Bcttlenieiit  by        In  Middlecome  v.  Marlow  (o\  Lord  Ha 

the  husband  ,  ,  t» 

not  indebted,  sejLtlement  of  the  wife's  property  made  after  n 

JlSfe  g(^"^"*'  who  was  not  indebted  at  the  time,  and  the  wi 

i^inst  ere-  infant,  was  good  against  creditors. 
^   "■  An  agreement  by  the  father  during  the  ra 

Agreement  to     ,         .„     -       i  -  -  j  i 

make  (settle-  he  Will  give  her  a  certain  portion  made  on  h 

i^nfant^wh*  n  forced  against  him  or  his  representatives  {p 

enforced  be  made  between  the  husband  and  the  wife* 

against  at  er.  ^j^jj^y^  ^jjg  Court's  intervention,  in  considera 

other  person  advancing  a  sum  of  money :  s 
made  after  marriage,  will  be  valid  against  c 
purchasers :  as  being  a  settlement  made  for 
and  not  within  the  statutes  of  Elizabeth  {q), 
How  farther  VIIL  With  regard  to  the  exercise  of  pov 
exercwe  of       infant,  the  rule  seems  to  be,  that  like  a.  feme  i 

powers  and  . 

authorities  by    where  he  is  a  mere  instrument  or  conduit  pi{ 

in  an  IS  va    ,  discretion  is  required,  and  his  interest  is  no 

said  to  be,  in  the  case  of  a  simple  power  of  at 

that  is  an  attorney  to  receive  or  deliver  seis 

self,  in  another  place  (^),  cites  a  passage  out 

Valid  where     8&id  expressly  that  an  infant  cannot  be  an  a 

the  infant  a      ^  j^jg  author  (w),  that  an  infant  may  exer< 

roereiostru-  t*  <«.  i      o 

ment,  or  the  lateral,  depending  for  its  effect  on  the  Stati 
Ta^tena.^^^*'  reading  of  wills  (jj),  says  that  if  a  man  wilh 
age,  shall  dispose  of  his  land,  he  may  do  s 
is  an  obiter  dictum^  that  an  infant  may  exei 
Mr.  Fearne  seemed  to  hold  the  same  opinio 
Or  ministerial,  guch  power  is  ministerial  only,  and  not  call 
discretion.  As  to  a  power  not  simply  coUaU 
sation  with  the  disability  of  infancy,  be 

(o)  2  Atk.  619.  (»)  Cc 

(p)  Wood  0.  Briant,  2  Atk.  521.  (0  Cc 

(9)  Cro.  Jac.   156;  2  Yes.  sen.  309  j  (u)  Si 

1  Atk.  190.  (a)  C 

(r)  3  Burr.  1802;  3  Atk.  710.   Grange  C^)   B 

r.  Tiving.  Bridg.  107 ;    1  Ves.  304,  p^r  (s^  P< 

Curiam. 
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lettlement  died :  that  it  might  be  fairly  contended  that  the  subsequent  Pt.  ii — Uk.  i. 

renewals  were  by  the  husband  for  the  benefit  of  the  settlementi  he  not     "'  ^^'  ^'  ^' 

being  permitted  to  aid  her  in  defeating  it :  and  that  since  that  time 

the  possession  was  adverse  to  the  plaintiff  and  the  former  heir,  who^  if 

he  could  claim  at  all,  could  only  have  that  interest  which  the  wife  had 

till  the  leases  she  was  entitled  to  at  the  marriage  were  expired^  which 

mterest  was  bound  by  coverture ;  and  he  dismissed  the  bill. 

A  male  infiint  cannot  make  a  valid  settlement  of  his  real  estate  (A).  ^  male  ipfaia 
However  in  Slocambe  v«  Grubby  it  was  decided  that  where  a  male  himself  by 
infiuit  married  an  adult,  who  by  settlement  on  the  marriage  cove-  J^^,J2*«!tjite. 
oanted  that  her  estate  should  be  settled  to  certain  uses,  he  was  bound  Eiceptiou. 
by  her  covenant.    And  in  Strathmore  v.  Bowes  (t),  where  the  infant 
to  express  bis  consent,  joined  in  a  settlement  by  a  woman  in  contem- 
pktion  of  marriage  with  him,  he  was  held  to  be  bound  thereby,  if 
on  fidr  consideration,  and  without  no  fraud,  as  where  the  transaction 
was  public  and  with  consent  of  the  family :  though  his  being  privy 
would  Dot  have  concluded  him  from  any  rights,  being  an  infant     In 
Strkkland  v.  Coier{i\   the  defendant  was  seised  for  lives  of  a 
church  lease  in  trust  for  an  infant  for  whom  he  was  guardian ;  on  the 
nutfriage  of  the  infimt  with  a  lady  who  had  1000/.  portion,  the  infant, 
with  consent  of  the  guardian,  who  was  party  to  the  deed,  to  shew  his 
consent,  covenanted  that  the  lease  should  be  surrendered,  and  a  new 
ietse  taken,  in  which  the  life  of  the  intended  wife  should  be  put  in 
fi>r  her  jointure :  this  was  accordingly  done  and  the  marriage  had  and 
the  portion  paid ;  on  the  death  of  the  husband  the  widow  sued  the 
guardian  to  assign  the  lease  to  her,  which  was  decreed,  and  the  decree 
affirmed  on  a  rehearing.    In  HoUingihead  v.  HoUingshead  (/),  a  cove- 
osnt  by  an  infant  and  his  mother  on  his  marriage  to  jointure  his  wife 
on  his  coining  of  age,  was  held  to  bind  him.    But  it  seems  undisputed  But  may  as  to 
that  if  he  marry,  not  being  under  fifteen,  he  may  make  a  provision  ^"  P®"®"**  ^• 
for  his  wife  and  children ;  tdL  out  of  his  personalty  {m). 

The  question  seems  never  to  have  arisen  in  England  how  far  such  Articles  of 
agreement,  covenant,  or  articles  by  or  on  behalf  of  an  infant  who  settlement  by 
atanies,  but  dies  before  full  age,  is  operative  against  the  remainder-  whether  bind- 
Dttn.    In  Lecky  v.  Knox  (w),  upon  the  marriage  of  the  plaintiflTwith  '^^^^^ 
his  wife,  articles  were  entered  into,  whereby,  she  then  an  infant, 
covenanted  on  attaining  twenty-one,  to  convey  an  estate  which  she 
doived  under  the  will  of  her  father,  (who  bequeathed  it  to  her  in  qtuui 
tail,  but  if  she  died  under  twenty-one  without  issue,  the  remainder- 
Qian  was  to  be  entitled),  to  trustees  to  the  use  of  herself  for  life, 
remainder  to  the  plaintifiTfor  life,  with  remainder  in  the  usual  form  to 

(A)  4  B.  C.  C.  506,  510.    Bamford  v,         (I)  2  P.  Wms.  229.     Sid  vid*,  Cotton 

i'UK,  1  B.  C.  C.  106.  Slocombe  v.  Crabby  v.  Hoikins,  16  Vin.  Ab.  486. 
2  B.  C.  C.  545.  (m)  Cartw.  215,  arguend. 

(0  I  Vtt.  ino.  27.  (n)  1  3.  &  B.  210. 

(^;2Cli.Caf.  211. 
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Pt.  II Bi.  I.  and  to  be  at  her  ilisposal,  was  held  to  pass  by 

•        '  '   might  dispose  of  it  clear  of  any  objection,  as  s 

it  is  apprehended  that  this  power  is  not  afiectc 

of  wills,  as  the  reason  for  its  validity  was  dra^ 

disposition  given  by  the  common  law.     So  w] 

trator  above  seventeen  years  of  age,  sold  a  leas 

of  his  friends,  for  money  to  pay  the  debts  of  tl 

a  valid  sale  (/). 

Not  to  his  However,  if  the  infant  be  a  ward  of  Court,  w 

detnment.        ^^^  y^  permitted  to  dispose  of  his  personal  pre 

ment*    The  Court  took  the  consent  of  a  mar 

minor,  to  the  payment  of  her  husband  of  a  & 

entitled  (m).     But  the  present  Master  of  the  I 

to  act  upon  this  precedent  (mm). 

So  an  infont         As  we  shall  scc  (n)  at  greater  length  hereaf 

Tciiurdb?"       ought  to  present  to  a  church  himself  (o),  even  if 

hand  in  signing  the  presentation :  however,  as  & 

it  still  remains  to  be  seen  whether  the  want  of  d 

a  Court  of  Equity  to  control  the  exercise,  whei 

obtained  from  an  infant  without  the  concurrenc 

Exercises  of  powers  by  infants  over  copyhol 

same  rules  as  over  freehold  (q). 

infaDt  may  be       A  commissioner  for  taking  an  answer  in  Cb 

L' tZ^an ''  twenty^ne,  and  there  can  be  no  objection  to 

answer.  provided  he  is  of  sufficient  age  to  take  an  oath 

An  infant  may      IX.  An  infant  is  Capable  of  inheriting  (s),  am 

inhent  or  ac-    anything  by  gift,  will,  purchase,  or  otherwise 

for  his  ad-        advantage  (t) ;  though  he  may  waive  it  even 

vantage,  comes  of  age  (tt),  or  his  heirs  if  he  die  under  ag 

the  other  party  at  all  events  (y)»    If  a  feoffinen 

be  given  to  him  in  person,  or  even  to  another  v> 

bis  attorney,  because  for  his  benefit  (z),  and  he 

agreement  when  he  comes  of  age  (a).    So  altfa 

a  lease  by  him  is  void,  yet  his  surrender  in  law 

a  new  lease  is  good  and  voidable  only  by  hie 

increase  his  term  or  decrease  his  rent  (6).  And 

to  every  child,  even  one  en  ventre  sa  merSf  exce 

(0  9  Vin.  Ab.  387.    See  antt^  Simson  (r)  Prac.  R 

V.  Jones.  (f)  Co.  Lit. 

(m)  Gullin  v.  Oullin,  7  Sim.  236.  (t)  3  Burr.  1 

(mm)  Stnbbs  v.  Sargon,  2  Bear.  430.  9  Vin.  Ab.  376 

(n)  Ploit,  510.  (u)  Co.  Lit. 

(o)  2  Gq.  Gas.  Ab.  518  ;  Vin.  Ab.  Col-  (s)  Ibid.;  £ 

lation,  3  Inst.  156 ;  1  Burn.  £c.  Law,  138.  (y)  2  Vent 

Arthington  v.  Coverley,  Co.  Lit.  176 ;  ud  Ab.  734. 

vide,  Cro.  Jac.  99.      '  (s)  1  Roll.  > 

( p)  Hare.  Co.  Litt.  n.  I,  89  a.  (a)  9  Vin.  \ 

(q)  Hearie  v.  Graeobank,  1  Ves.  299  -,  (b)  Cro.  Jac 

3  Atk.  696.  Mansfield  on  th 
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rfa  descrat  at  common  law ;  such  a  child  may  take  a  legacy  (e)  or  an  Pr.  IL— Bk.  L 
esUte  by  way  of  executory  devise  (d  ),  or  by  immediate  devise  (e),  5^*5^'^'  ' 
aoce  for  their  benefit  the  law  regards  them  for  many  purposes  as  if  though  he  be 
tbey  were  bom  (/);  and  that  whether  the  mother  be  grossmeni  or  *"  •***^  ** 
frkement  enceinte  (;)•  So  such  in&nts  are  within  a  provision  in  mar* 
rii^e  articles, ''  for  such  children  of  the  marriage  as  shall  be  living  at 
the  time  of  the  decease  of  the  father  and  mother  **  (A).    So  they  may 
uke  under  the  Statute  of  Distributions,  as  living  at  the  time  of  the  tes- 
tator's death  (»).     But  it  appears  from  the  case  o{  Bennett  v.  Hanetf-' 
wood  (i)f  that  this  construction  will  not  be  made  in  fiivour  of  any 
persons  except  **  children:**  e.  g.  not  in  favour  of  ^'poor  relations." 
Such  a  child  will  prevent  a  remainder  dependant  upon  the  death  of  a 
party  without  having  issue  from  taking  effect  {I  )•    A  limitation  to 
such  a  child  for  life,  with  a  limitation  over  in  strict  settlement  will  be 
good  (m).  So  marriage,  and  the  birth  of  a  posthumous  child  was  held 
to  operate  as  the  revocation  of  a  will  made  before  marriage  (i»);  and 
it  aeems  now  to  be  settled  that  a  child  en  ventre  is  a  life  in  being  to 
all  intents  and  purposes,  whether  for  its  benefit  or  otherwise,  except 
in  the  case  of  a  descent  at  common  law  (o)« 

It  was  held  by  Vaughan,  Justice  (p),  that  if  a  fiither  make  to  a  Father  cannot 
son  under  age  an  absolute  gift  of  an  article  of  dress  or  ornament,  he  ^dms  or 
cannot  afterwards,  without  that  son's  consent,  reclaim  the  gift.  ornament. 

We  shall  find  {pp\  in  examining  the  protection  which  the  Court  Leaaet  taken 
grants  to  infants  in  respect  of  their  property  against  the  acts  of  the  ^^^Vhk 
third  parties,  that  leases  taken  or  renewed  by  trustees  or  guardians  for  proDertv  eonre 
iobnts  of  their  property  in  their  own  name,  whether  paid  for  by  the 
money  of  the  infants  or  not,  will  enure  to  their  benefit ;  and  that  if  a 
person  jointly  interested  with  an  infant  in  a  lease,  renew  it  to  himself 
ody,  yet  the  infant  shall  be  entitled  to  his  share  of  the  benefit,  but  if 
H  do  not  prove  beneficial,  such  person  must  take  upon  himself  the  loss. 
So  that  an  entry  upon  the  infant's  estate  by  a  third  person  enures  to  the 
in&nt*s  use.  But  where  an  ejectment  has  been  brought  upon  the 
demise  of  an  infant,  which  has  been  compromised,  and  the  tenant  in 
possession  has  attorned  to  the  infant,  though  the  lessor  of  the  plaintifi^ 
on-coiniBg  of  age,  do  not  accept  interest,  or  do  any  act  to  confirm  the 
tenancy,  yet  as  the  former  ejectment  was  brought  at  his  suit  and  for  his 
benefit,  he  shall  not  be  allowed  to  consider  the  tenant  as  a  trespasser, 
and  faring  a  new  ejectment  without  giving  notice  to  quit  (7). 

(0  3  Vero.  710.  (t)  1  Ves.  136;  2  Atk.  114. 

(i)  1  Freem.  244.  (k)  Arab.  708. 

(«)  Long  V.    BlackaU,   7  T.  R.    lOa  (/)  1  P.  Wms.  467. 

MuniTe  9,  Parnr.  2  Vera.  710.     Clarke  (m)  3  Ves.  486 ;  4  Vee.  342. 

».  Bkke,  2  Vee.  jiie.  673.  (n)  6  T.  R.  49. 

(/)  3  IdM.  50  ;  1  Ves.  86;  5T.R.  49.  (0)  4  Vei.  334. 

(g)  Nune  V.    Yerworth.   3  Sw.   620.  (p)  7  C.  &  P.  401. 

Trover  ».  BaUa,  1  8.  &  S.  183.  (pp)  Part  III. 

(M  2  H.  Bl.  399;   2  Ves.  jtm.  673  $  (9)  Per  LenI  KeoyoD.  2  Esp.  630. 
1  P.  Was.  3426 
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Pt.  II— Bk.  I.     So  a  man  may  surrender  copyholds  to  -the  i 
'  '  *  be  admitted  (r),  even  although  en  ventre  ;  for 


accept  8ur^  executory  and  nothing  vests  till  admittance  {s] 
^^^^l  M  ^*  ^^  infant  is  capable  of  being  guilty  of  fri 

Ao  infant  B  ^^  ^^^''  hvdA,  him  as  much  as  they  would  an 

aiwaytt  bound  in  equity  {t) ;  for  the  privilege  of  infants  is  to  b 

y  »  ran  .  jj^y^j,  ^^  ^  ^^  covcr  of  a  fraud  (tt).  Thus  it  is 

an  infant  take  goods  under  pretence  that  he  is 
because  it  is  a  wilful  and  fraudulent  trespass  (; 
of  Bedford  (y),  a  prior  incumbrancer,  an  infa 
quent  mortgage,  and  told  the  money  at  his  ma 
a  clerk ;  he  was  therefore  postponed  for  never 
the  subsequent  mortgairee.  So  in  WutU  v.  H 
where  Jtenant  f^e  borrowed  n.oney.  a. 
who  was  next  in  remainder,  witnessed  the 
solicited  the  lending  of  the  money :  the  mortgag 
ground  of  the  fraud  of  the  infant  after  he  becai 
Cowper  laid  down,  that  if  an  infant  is  old  an 
carry  on  a  fraud,  in  a  Court  of  Equity  he  ough 
for  it :  and  this  case  was  afterwards  alluded  t< 
Lord  Hardwicke  (a).  So  Lord  Hardwicke,  ii 
Drury  (6),  says,  **  infancy  never  authorizes  fr 
delivered  to  an  intant  and  he  embezzle  them,  ti 
him  ;  if  he  took  an  estate  and  was  to  pay  rent 
hold  the  estate  and  defend  himself  against  pa] 
pretence  of  infancy ;  if  he  receives  rents  he  < 
again  when  of  full  age."  An  action  of  assui 
infant  for  money  embezzled  by  him  (c),  but  he  w^ 
action  of  disceit  (c^).  In  Becket  v.  Cordley  {e) 
**  It  there  was  fraud  in  which  the  infant  was  < 
bound  as  much  as  an  adult."  In  Savage  v.  1 
held  that  in  the  case  of  traxxd,  infancy  was  no 
Gericken  {g\  the  same  doctrine  was  fully  i 
case  a  married  infant,  by  the  solicitation  of  hiiu 
an  attorney,  obtained  a  transfer  of  stock  from  i 
before  he  came  of  age,  and  after  coming  of  a 
of  the  residue  of  the  stock  to  which  he  wai 
assigned  all  his  property  to  two  creditors  who 

(r)  Co.  Copyholder,  g.  35;  Sheph.  Ct  (r)  9  Mad.  I 

Keeper,  1 15 , 6  Yin.  Ab.  Cop.  L.,  W.  Jone^  Cas.  Ab.  515. 

157.  (a)  2  Ve«.  2 

(i)  Roll.  R.  109, 138 ;  2  Bulstr.  275.  \b)  2  Ed.  72 

(0  Evroy  o.  Nicholas,  2  £q.  Cas.  Ab.  (e)  1  Esp.  ^ 

4S9.     Savajra  0.  Foster,  9  Mod.  38.  (d)  Sid.  258 

(ft)  Zouch  o.  ParaoDs,  3  Burr.  1794.  (s)  1  B.  C. 

g)  Bac.  Ab.  1,  vol.  4,  367.  (/)  9  Mad. 

)  9  Vin.  Ab.  636 ;  8eea£d.73.  {g)  2  Mad. . 
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againt  lam,  they  agreeing  not  to  prosecute  it.    This  was  held  to  be  Pr.  IL— Bk.i. 

afiftnd  ID  the  iniant :  that  he  recognized  the  payment  when  of  age :  -^ —       '- 

and  therefore,  and  because  that  such  agreement  was  contrary  to  the 

spirit  of  the  bankrupt  laws,  such  assignees  were  held  not  entitled 

to  call  for  a  repayment  of  the  money  paid  during  infancy.    So  if  a 

ftnon  having  a  right  to  an  estate,  permit  or  encourage  a  purchaser 

to  buy  it  of  another,  the  purchaser  shall  hold  it  against  the  person 

who  has  the  right,  although  he  be  under  age  (A).     So  if  an 

ioiant  being  above  the  age  of  discretion,  be  guilty  of  any  fraud 

io  affimuDg  himself  to  be  of  full  age,  or  if  by  combination  with  his 

guardian,  ftc,  he  make  any  contract  or  agreement  with  intent 

afierwards  to   elude   it  by  reason  of  his  privilege  of  infancy,  a 

Court  of  Equity  will  decree  it  to  be  good  against  him  according  to 

tbe  circumstances  of  the  fraud  (t).    But  in  what  particular  cases  a 

Court  of  Equity  will  thus  exert  itself  it  is  not  easy  to  determine. 

Where  an  infant  held  himself  out  to  the  world  as  partner  with 
J»  S.,  and  continued  to  act  as  such  till  within  a  short  period  of  his 
MI  age,  although,  not  after ;  it  was  held,  that  he  was  bound  to  give 
ooticeof  his  disaffirmance  of  the  partnershiponcomingof  age:  andas  he 
had  neglected  to  do  so,  he  was  responsible  to  those  who  had  trusted 
J.  S.,  after  his  attaining  twenty-one,  on  credit  of  the  partnership  {k). 
So  a  bankrupt,  endeavouring  to  supersede  his  fiat  on  the  ground  of 
io&ocy,  was  left  to  his  action,  having  traded  two  years  as  an  adult, 
,    and  the  creditors  resisting  (I). 

la  Gierke  v.  Cobley  (m),  the  defendant's  wife,  before  her  marriage, 
had  made  two  promissory  notes  to  the  plaintiff,  in  the  months  of 
August  and  November,  1780 :  the  defendants  afterwards  married,  and 
in  1786,  the  husband  then  under  age,  gave  the  plaintiff  his  bond  for 
the  amount  of  the  notes,  and  thereupon  the  plaintiff  delivered  them 
up.  On  the  bond  being  put  in  suit  against  the  infant  he  pleaded 
infancy.  On  a  bill  being  filed  for  payment  of  the  money  or  re^ 
ddiveiy  of  the  notes,  or  for  a  new  bond,  the  Master  of  the  Rolls 
vu  of  opinion,  that  the  plaintiff  was  entided  to  have  the  notes 
deiivered  back  to  him ;  and  the  statute  not  having  run  at  the  date  of 
the  bond»  it  was  ordered  that  the  defendant  should  not  plead  the 
^tatnCe  to  any  action  on  the  notes,  or  any  other  plea  he  could  not 
have  pleaded  at  the  time  the  bond  was  given ;  but  he  refused  to  order 
I  immediate  payment  of  the  money,  saying,  that  he  could  only  put  the 
I  parties  in  the  same  situation  they  were  at  the  time  of  the  bond  given. 

Ion  the  principle^  that  an  infant  shall  not  take  advantage  of  his  own 
fraud :  but  he  would  not  deprive  him  of  any  good  defence  or  plea  he 
aught  have  at  law. 

■ 

(k)  Sq^  V.  &  p.  2, 262.  (/)  Ex  parte  Watson,  16  Ves.  265. 

(i)  Bac.  Ab.  Inf.  1.  3.  (m)  2  Coz,  173. 

(i)  Goode  V.  Marrvoo,  1  B.  &  Ad.  150. 


L 
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Pt.  IL^Bk.  I.     So  the  pri?ilege  of  infiincy  being  given  2 
Ch.  u.  8>l.  g^Qfj^  ii  shall  never  be  turned  into  an  oflfens 

be  aUow^*  T  injustice  against  others  (»>    As  where  tena 
avail  himself    joined  in  levying  a  fine,  and  it  was  reversed 
to  the  bj*uo^of '^^  bound  by  his  assent  not  to  enter  for   tb* 
third  parties,     ^^s  held  good  as  to  the  tenant  for  life^  altl 
infant  (o). 

If  goods  be  delivered  to  an  infant,  and  he 
lies  against  him.  If  he  takes  an  estate  and  ^ 
cannot  hold  the  estate  and  defend  himself 
rent  by  reason  of  infancy.  If  he  receives  1 
them  again  at  his  full  age  (p). 
Infants  always  ^I*  ^^  infant  of  discretion  is,  as  is  wel 
liable  for  torts  criminally ;  and  also  is  in  general  liable  for  toi 

and  cnminal 

acts.  as  slander  (r) ;  and  for  assaults  and  batteries  (s) 

goods  delivered  to  him  for  a  purpose  whic 

form  (t),  and  which  goods  he  refuses  to  return. 

in  general,  bound  by  his  contract  to  deliver  a 

goods  to  an  infant  upon  a  contract,  know 

shall  not  be  chargeable  in  trover  or  conversi 

for  them;  for  an  infant  is  incapable  of  an} 

saries,  and  therefore  such  a  delivery  is  a  gifl  ( 

Bataplaintiir  infant,  without  any  contract,   wilfully   take 

Taaion  onT  another  he  is  liable  («).     However,  a  plain 

contract  into    action  founded  on  a  contract  into  a  tort,  so 

charge'an        defendant:  as  where  the  plaintiff  declared,  th 

infant  y^^  ]j^  delivered  a  mare  to  the  defendant  t< 

and  that  the  defendant  maliciously  intendin 

injuriously  rode  the  mare,  so  that  she  was  da 

that  the  defendant  might  plead  his  infiEuicy  in 

But  liable,  if    founded  in  a  contract  (a;).    Where,  howevei 

he  waste  and    ^j^j    undertook,  by  contract,  to  carry  certain 

consume  goods.        *  '     ^  " 

tophers  to  England  and  deliver  them,  which 
and  consumed  them,  it  was  held,  that  he  migfa 
in  the  Admiralty  Court,  though  an  infant,  f 
And  he  wrong-  detinue  and  conversion  at  common  law  (y).  i 
^f^^^^^'  embezzles  money,  he  may  be  sued  as  for  monc 
but  he  is  not  liable  on  a  false  and  deceitful  ^ 
his  title  thereto,  on  a  sale  by  him  (a). 

(n)  Dig.  L.  50,  tit  17 ;  Reg.  110,  n.  4 ;  1  Bing.  N.  B 

9  Vin.  370;  13  Vin.  536;  3  Co.  78 a;  (s)  8T.R 

4  B.  C.  C.  506.  (0  1  N.  I 

(o)  Pigot  V.  Russell,  2  Leon.  108;  Cro.  (u)  Sid.  12 

Eliz.  124.  (x)  8  T.  I^ 

(p)  Per  Lord  Mansfield,  2  Ed.  72.  (y)  Rolf,  i 

h)  Yearbook  35,  H.  6,  f.  11.  (B).  (s)  1  Esp. 

(r)  3  Dow.  P.  C,  629;  1  Scott,  594;  (a)  2  Mara 
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In  the  King  against  Sutton  {b),  an  infant  eleven  years  old^  inherited  Pt.  II Bk.  I. 

land,  charged  with  the  repair  of  a  bridge  ;  his  mother,  guardian  in  -il^i — '   *  ■ 
socage,  resided  on  the  property,  but  the  infant  did  not,  except  on  occa- 
sional visits  at  vacations.     He  was  convicted,  on  indictment,  for  non-  Liable  on  an 
repair.    On  motion  for  a  new  trial,  or  for  a  verdict  for  the  defendant,  '^^^"l^'neni  to 

*  '  '  repair  a  bndge 

on  (he  ground,  that  as  an  infant  he  was  not  liable  to  the  indictment,  ratiotu  tenurof. 
being  under  fourteen,  and  secondly,  that  he  was  not  so  liable  as  an 
occupier ;  it  was  contended,  for  the  infant,  that  the  occupation  by  the 
guardian  was  not  the  occupation  of  the  infant,  but  hers ;  and  a  passage 
in  Sir  W.  Blackstone  (c)  was  cited,  where  he  says,  "  That  the  law  of 
England  does,  in  some  cases,  privilege  an  infant  under  the  age  of 
twenty-one  as  to  common  misdemeanors,  so  as  to  escape  fine,  impri- 
soninent,  and  the  like,  and  particularly  in  cases  of  omission,  as  not 
repairing  a  bridge  or  a  highway,  and  other  similar  oflences  ;  for  not 
having  the  command  of  his  fortune  till  twenty-one,  he  wants  the 
capacity  to  do  those  things  which  the  law  requires ;  but  where  there  Formisde- 
i«  any  notorious  breach  of  the  peace,  a  riot,  battery,  or  the  like,  ™®^°®X'  *** 
(which  infants,  when  full  grown,  are  at  least  as  liable  as  others  to 
commit),  for  these,  an  infant  above  the  age  of  fourteen,  is  equally 
liable  to  sufier  as  a  person  of  the  full  age  of  twenty-one."    The 
counsel,  in  reply,  cited  Lord  Hale  (d),  "  If  an  infant,  under  twenty- 
one,  be  indicted  for  any  misdemeanor,  as  a  riot  or  battery,  he  shall  not 
be  privileged  barely  by  reason  that  he  is  under  twenty-one  years ;  but 
if  he  is  convicted  thereof  by  due  trial,  he  shall  be  fined  and  impri- 
soned ;  and  the  reason  is,  because,  upon  his  trial,  the  Court,  ex  officio 
ought  to  consider  and  examine  the  circumstances  of  the  fact,  whether 
he  was  doli  capax^  and  had  discretion  to  do  the  act ;  but  if  the  offence 
charged  by  the  indictment  be  a  mere  nonfeasance  (unless  it  be  of 
Buch  a  thing  as  he  is  bound  to  by  reason  of  tenure  or  the  Uke,  as  to 
repair  a  bridge)  there  in  some  cases,  he  shall  be  privileged  by  nonage, 
if  under  twenty-one  though  above  fourteen  years,  because  laches 
m  sncb  a  case  shall  not  be  imputed  to  him  :'*  and  also  Lord  Coke  («), 
uid  the  dictum  in  Bac.  Ah  (/),  that  in  cases  of  misdemeanors, 
"The  privilege  is  all  one,  whether  he  be  above  the  age  of  fourteen 
or  under,  if  he  be  under  twenty-one,  with  these  diflerences,**  citing 
the  passage  in  Lord  Hale.     The  Court  subsequently  unaninjously 
<iecided  that,  although  in  general  the  infant,  having  lands  by  descent 
or  purchase,  was  liable  to  this  duty,  yet  that  it  seemed  reasonable, 
^hatthe  owner  or  occupier  who  is  to  be  held  criminally  liable  for  non- 
repair, must  be  he  in  whom  the  law  supposes  a  command  over,  and  the 
possession  of  the  profits  of  the  land  to  be  vested,  which  in  this  case 
*as  the  guardian  in  socage,  who  was  in  possession  ;  and  that  she  was 

(i)  3  Ad.&  E.  597.  Ab.  Inf.  and  Age  (H) ;   Com.  Dig.  Inf. 

(0  4  BI.  Comm.  22.  (D)  3. 

.  (<<)  1  H.  P.  C.  20 ;  and  see  this  passage  («)  2  Inst.  703,  anU, 

^.  and  the  authorities  collected,  4  Bac.  (/)  Supra. 
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Pt.ii — Bk.i.  therefore  liable  and  not  the  infant ;  but  that  if  it 
°'  '  '  no  other  person  was  liable,  the  infant  would  be. 
inftints  how  XII.  With  respect  to  the  laches  of  infants,  an 
lh'eikdil'7  ^^  "Pon  their  rights :  it  is  established,  that  thei 
In  general,  no  favoured  in  law,  as  a  general  rule,  no  laches  of  w 
laehes  im-        ^i\[  prejudice  their  rights :  and  this  upon  the  pn 

Datable  to  ,       ^    ^       ,  ,    T    .       -v.  i     i    .     i_ 

them  at  law.  do  not  understand  their  rights,  and  that  they 
taking  notice  of  the  rules  of  law  so  as  to  a] 
advantage  (g).  Hence,  by  the  common  law,  in£i 
for  want  of  a  claim  and  entry  within  a  year  and  a 
bound  by  a  fine  and  five  years*  nonclaim :  nor  are 
of  Limitation,  provided  they  prosecute  their  rig 
allowed  after  the  impediment  be  removed.  S 
feoffment  in  fee  to  another  receiving  rent,  and  if 
within  a  month,  that  he  shall  double  the  rent,  i 
leaving  an  heir  within  age :  the  infant  shall  not 
his  laches  not  to  pay  the  rent :  the  Statute  of  ] 
*'  Non  current  usurte  contra  aUquem  infra  ata 
possession  of  infants  are  saved  by  the  statutes  oi 
payment  of  rent,  but  not  righU  in  remainder,  as  i 
be  inconsistent  with  the  rights  of  landlords,  wfa 
payment  of  rent,  are  reinstated  as  if  no  lease  had 
and  this  is  also  the  established  law  of  the  Cot 

Nor  in  equity.  Also,  where  a  legacy  is  bequeathed  to  an  infant,  it 
that  he  should  make  any  demand  to  entitle  hims 
the  time  it  ought  to  have  been  paid,  although  fo; 
wise  in  the  case  of  a  legatee  of  full  age  (/)•  The 
Court  of  Chancery  are  in  accordance  with  these  ] 

Exceptions.         There  are,   nevertheless,  several   cases   in 
bound  by  their  own  laches,  as  well  as  the  laches 

Bound  by        or  trustees.    Thus,  as  we  have  already  seen  (i 

conditioni.  by  their  laches  in  not  fulfilling  conditions,  ii 
annexed  to  their  estates :  by  nonperformance 
certain  nature :  by  not  preventing  permissive  w 
and  if  the  neglect  be  of  purpose  and  fi^udul 

Or  duties.        the  loches  be  that  of  an  in&nt,  yet,  if  public  cc 
require  it,  if  the  infant  has  a  duty  to  perform,  i 
be  placed  in  the  same  situation  as  before,  if 
his  privilege  will  work  injustice  to  third  pers( 
bond  Jide,  since  it  is  not  to  be  made  the  insi 

(jf)  Bac.  Ab.  Inf.  (G);  1  InsL  240  h.  (/)  Per  Cowp. 

0^)  c.  6.  (m)  Campbell 

(t)  Co.  Litt  246  b.  13  Ves.  601.  Ro< 

{k)  2  Dow.   532.     O'Connor  v.  Lord  330, 339, 

Brandon.  2  Sch.  &  L.  679.     Pentland  v,  in)  Ante,  393, 

Stokes,  t  Ball  &  B.  72. 
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toothers, it  will Und  him (o)«     So,  moreover,  in  the  like  case,  will  PtJI^—Bk.  I. 
the  laches  of  his  guardian  and  trustee  bind  him.     Thus,  although 


infimcy  may  be  an  answer  to  the  objection  of  want  of  time  in  not  executor! 

coming  in  to  redeem  a  mortgage,  yet,  where  the  time  begins  upon  guardian,  or 

the  ancestor,  it  shall  run  on  against  his  infant  heir  as  in  the  case  Redemption  of 

of  a  fine  at  common    law(jp).     If  an  infant  present  not  to  a  mortgages. 

chnrch  within  six  months  it  shall  lapse ;  and  if  the  five  years  for  Pre«entation 

making  a  claim  after  a  fine  began  in  the  ancestor's  lifetime,  the 

infant  must  have  claimed  within  them.     So,  if  he  did  not  claim  a 

TJlfein  fled  into  an  ancient  demesne,  within  a  year  and  a  day,  he  could 

not  afterwards  claim  him.     So,  if  the  king  died  seised,  the  infant 

was  driven  to  his  petition  (;)•  So  an  infant  is  bound  by  laches  in  case  Waif,  estray, 

of  waif,  estray,  wreck,  sale  in  market  overt;  and  if  having  a  title  to  ^^ 

enter  for  mortmain,  he  does  not  enter  within  the  year,  or  until  the 

land  be  aliened  (r).     So,  as  we  have  observed,  rights  in  remainder  j^- j,^  j^ 

in  infants  are  not  saved  by  the  statutes  of  ejectment,  as  such  a  remainder. 

reservation  would  be  inconsistent  with  the  rights  of  landlords  ;  and 

before  the  statutes,  an  infant  forfeited  his  copyhold  for  non-payment 

d  fines,  since  otherwise  the  lord  might  be  defrauded  of  them.     So  Action  or  bill 

in  Loekey  ▼.  Loekejf  (#),  it  was  held  by  Lord  Chancellor  Maccles-  *"'  accounting. 

field,  that  where  one  receives  the  profits  of  an  infant's  estate,  and  six 

years  after  his  coming  of  age  he  brings  a  bill  for  an  account,  the 

Statute  of  Limitations  is  a  bar  to  such  a  suit,  as  it  would  be  to  an 

action  of  account  at  common  law;  for  this  receipt  of  the  profits  of  an 

infant  8  estate  is  not  such  a  trust,  as  being  the  creature  of  a  Court  of 

Equity  the  statute  shall  be  no  bar  to:  for  he  might  have  had  his  action 

of  account  against  him  at  common  law,  and  there  was  no  necessity  to 

come  to  the  Court  for  an  account     If  the  infant  lies  by  for  six  years 

after  he  comes  of  age,  as  he  is  bound  by  his  action  of  account  at  law, 

so  shall  he  be  in  his  remedy  in  this  Court  {t). 

So  in  such  cases  the  laches  or  breach  of  trust  of  guardians,  trus-  i^Act  or 
tees,  and  others  bars  the  infant  as  against  third  parties,  although  in  of^'J.cufoIT 
some  cases  notice  of  the  infant's  right  will  make  a  difierence,  and  guardian,  or 
although,  as  we  shall  consider  in  a  future  part  of  this  Treatise  (u),  a  fl^^'blnding^on 
very  deferent  rule  applies  between  trustees  and  their  cestui  que  trusts.  ^°  '^^^^ 
Sir  J.  Jekyll  laid  down   the  rule  that   '*  the  forbearance  of  the 
trustees  in  not  doing  what  was  their  office  to  have  done,  should  in 
no  sort  prejudice  the  cestui  que  trusts  (x).     In  Allen  v.  Sayer  (y),  a 
testator  gave  his  real  estate  after  his  mother  and  wife's  decease  to  an 

(>)  See  Chesterfield  o.  Cromwell,  1  £q.  Annesley,  2  Sch.  &  L.  692. 
^«.AI>.287.  (()  See  potf.  Part  in. 

(p)  Su  Jobai*.  Turner,  2  Vern.  417;  (u)  Ibid. 

ti^  Cac  Ab.  258.  (x)  Lechmere  v.  Earl  of  Carlisle,  3  P. 

U)  Co.  Liu.  246  ;  tale  in  market  overt  Wms.  215. 

(r)  9V-m.  Ab.  376;  8  Rep.  44  6.  (y)  2  Vern.  368;  £q.  Cas.  Ab.  258; 

(t)  Prec  Cb.  518,  cited  and  approved  Lewin  on  Trusts,  App.  5« 
of  by  Loid  Redeadale.    Hovenden  v.  Lord 

£  S 
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Pt.II.— Bi.  I.  infant  in  fee,  and  by  the  same  will  gave  his  real 
— - — '  C.  D«  upon  trust,  if  occasion  should  be,  to  sell  th 
of  debts,  and  he  appointed  his  wife  and  mother 
wilL  The  wife  renounced  and  the  mother  only  pr* 
the  testator's  decease  in  1678|  the  trustees  not 
infant  being  about  ten  years  of  age,  and  his  mother ' 
to  any  dispute,  Sayer,  who  was  connected  with  the 
and  pretended  to  claim  the  lands,  prevailed  with 
session  under  a  lease  for  years,  to  attorn  and  pay 
gave  him  a  bond  of  indemnity ;  Sayer  then  levied 
with  proclamations,  and  five  years  passed  without 
mother  died,  and  the  right  of  the  infant  accrued, 
1689,  and  next  year  brought  an  ejectment,  but 
he  instituted  a  suit  in  equity,  and  Lord  Somers 
fine  and  non-claim  should  not  incur  against  tb 
then  an  infant,"  and  he  is  reported  to  have  said  b 
though  the  fine  and  non-claim  was  a  good  bar  at 
being  in  the  trustees,  who  were  of  full  age  and  ou 
yet  the  plaintiff  ought  not  to  sufier  for  their  iad 
and  who  as  soon  as  of  age  made  an  entry  and  br( 
and  likewise  his  bill  in  that  Court  before  five 
after  his  age."  On  this  decision,  Mr.  Lewii 
although  Lord  Somers  seems  to  have  decided  t 
qu$  trust  cannot  be  barred  by  the  kushesoi  his  tr 
remarked  that  the  legal  fee  was  in  the  trustees,  I 
word  ^'estate,"  and  also  from  the  trust  to  sell 
infant  could  not  have  maintained  an  action  at  h 
the  fine  and  non-claim  ;  secondly,  it  is  not  clear  tl 
lie  levied  the  fine  was  seized  of  the  freehold, 
the  attornment  of  the  tenant,  and  this  would 
a  disseisin  (a)  \  thirdly,  the  interest  of  the  infar 
prior  life  estate  of  the  mother,  and  it  is  not  said 
taken  under  the  will;  if  it  was  an  estate  pr 
interest,  then  as  the  mother  did  not  die  till 
entry  of  the  infant  or  devisees  in  trust  for  him,  y 
five  years  after  the  reversion  had  fallen  into  posi 
period  the  suit  in  equity  was  instituted ;  fourthly, 
possession  through  the  fraud  and  collusion  of 
he  had  given  a  bond  of  indemnity,  and  it  canr 
where  the  conusor's  estate  was  originally  infecte 
and  non-claim  can  have  no  effect  in  removing 
Earl  and  Countess  of  Huntingdon^  however  (c) ,  I 

(s)  Lewin  on  Trasts,  p.  606.  381.     Salisbury 

(a)  Se€  Co.  Liu.  322  6.  (c)  3  P.  Win 

(6)  Kenoedy  v.  Daly,  1  Sch.  &  L.  379, 
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(^,  M,— B«.  I.  relief  against  L.,  observing  "  that  in  executor] 
-  - '   -  oannot  take  advantage  of  bis  infancy  to  excuse 

right  under  it,  where  an  immediate  posseanon 
fonnancfl  of  his  part  of  the  contract  m  ■.  euentii 
other  party;  if  the  contract  were  to  continue 
whole  mimuity,  it  would  not  be  giving  to  the 
that  in  consideration  of  vbioh  be  stipulated  to  j 
il^ant's  frieod'a  ought  to  have  acceded  to  L's. 
bound  after  twenty  yeare  to  execute  this  cont 
the  puty,  where  there  are  no  aiiets  to  make  g 
the  part  of  (he  original  letwnt :  even  if  there 
possession  of  the  assets  ou^t  le  have  come  fo 
decreed  the  new  lease  to  be  in  troat  for  the 
naturewas  tliecaseofiVn^^ndv.  iS'^uAm(^).  1 
ment,  demised  or  agreed  M  demise  lands  to  J 
named)  at  a  yearly  rent :  and  fcrther  agreed  thi 
perfected  at  the  request  of  either.party ;  this  wi 
e&  an  executory  agreement  Ibr  alease,  oot  as 
being  in  possession  uo4er  tjifl  BgreemcKt,  <m  I 
his  interest  in:  the  lands  to  itnulees  in  atrtctaett 
serrnl  an  ejectment  for  nonpayment  4>f  sent  c 
trustees  or  the  eldest  son  of  the  maniage,  wh« 
teen,  and  recovered  the  lands,  which  he  liwn  lea 
neversion,  neither  £.  nor  the  trustees  ever  atten 
seeston.  In  this  state  of  afiairs,:a  bill  filed  on  tl: 
years  after  the  agreement  by  tbe  eUleat  son  o 
specific  execution,  was  dismissed :  on  die  grou 
'  '  '  that  the  title  of  the  plaindfi',  after  tttdi  a  lapse  ' 
nrcumstances,  could  not  be  sustained  against : 
of  the  legal  interest,  accompanied  by  twenty  ye 
Manners  saying  itUer  o/ta,  that  "  if  trustees  i 
|iroteot  the  inheritance  neglect  their  duty,  ai 
possetsion  of  twenty  years  to  be  held,  I  appri 
Linatadons  is,  a  bar  to  the  eutui  que  trust. 
pirinciplea  ,was  decided  the  case  of  Hownden  \ 
by'l«rd.Redesdale.(M) 
CeniGcBtcaf  ,  So  where  an  executor  becomes  bankrupt,  : 
eiec^?i  bar  ^W^J  ^  lOT  for  the  infant,  if  he  obtain  his  certif 
toinhnt.  infant  at  full  age,  as  the  guardian  might  hav 
petition,  although  not  a  debt :  and  it  is  the  same 
be  not  payable  till  twenty-one  if  it  be  vested,  o 
death  under  that  age  it). 


(k)  2  B.  4  B.  $8. 

(M)  A.  to  1 

(A)  3  3ch.&l„632. 

of  UniUdoiK  1 

0)  Wolcotf.  H.I1.3B.C.C.30S. 

B«.UI.adyf. 
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So  if  ft  truslee  for  sale  or  agent  for  an  infant  has  notice  of  an  in*  Pr.  n.^BK.  I. 
ctimbnnce»  it  will  bind  the  in&nt    In  Taubnin  v.  Steere  (k\  S.  in   ^^' "'  ^'  ^'- 

Iff    s^  C 

\S05y  parchaaed  an  annmty  seoared  on  lands  subject  to  a  mortgagCi  iocumbrance 

D.actii^as  solicitor  for  both  partiesi  and  on  her  marriage  it  was  as*  ^  trustee, 

signed  to  the  trustees  of  her  marriage  settlement.     In  1816,  the  Sl^ecutor!  ^' 

jrantor  borrowed  on  a  second  mortgagCi  money  on  the  security  of 

the  lands,  and  the  mortgagee  got  in  the  first  mortgi^,  but  it  seems 

bad  no  notice  of  the  annuity :  the  property  was  snbseqaently  sold, 

under  the  authority  of  the  Court,  D.  again  acting  as  solicitor  for 

both  parlies,  to  the  trustees  of  the  will  of  L.,  under  which  the  father 

of  the  infimt  was  tenant  for  life  in  possession,  and  the  infant,  his  son, 

tenant  in  tail  in  remainder,  but  it  was  staled  the  vendor  concealed 

the  existence  of  the  annuity*     On  the  annuity  being  in  arrear  after 

1812,  the  annuitant  filed  a  bill  charging  notice  of  the  annuity,  and 

ofiering  to  redeem  the  mortgages :  and  it  was  held  that  the  interest  of 

the  infant  was  bound  by  the  notice  of  the  incumbrance  which  D.  had, 

and  that  the  sale  being  by  authority  of  Courts  made  no  difibrencci 

So  if  trustees  for  sale  for  in  iants,  by  the-  mete  mistake  of  ihm  MisrepreMota. 
^nt,  make  a  misrepresentation  to  the  purchaser  of  the  quantity  of  |b!."nje^bi^ 
bod  to  be  sold,  and  there  be  no  fraud>  yet-  the  purchase  mone^  infi^ts. 
Aill  abate  proportionally  on  the  general  role  of  ^specific  performance, 
that  the  purchaser  shall  have  what  the  vendor  can  give  (/)« 

So,  as  will  be  hereafter  seen,  it  is  generdly  true>  that  if  trustees  for  sale  to  par- 
iBlmts  in  breach  of  tmst  sell  to  purchasers  for  valiiable  consideration  ^f^ /{^^ 
without  notice  the  property  of  the  infant :  the  infimts  will  be  boui>d  siderauoD 
thereby,  although  the  trustees  will  of  course  be  liable  to  make  good  '^^''''^  "^^^ 
any  loss  thereby  occasioned  to  the  infant  (m). 

XIIL  jts  to  the  Offices  andDuties  which  matf  be  held  or  exercind  Of  offices  and 
iy  InfanU. — ^An  infant  may  hold  the  office  of  derk  of  the  peace,  cisabielby^* 
being  merely  ministerial  (n).    So  of  a  goaler  (o) ;  and  any  office  in^ts. 
which  does  not  concern  the  administration  of  justice,  but  only  skin 
and  diJigeoce  (p),  as  park'^keeper,  forester,  gaoler  (g) ;  bnt  not  of  clerk 
of  the  Court  of  Requests,  where  it  is  part  of  the  duty  of  that  office  to 
'voeive  the  money  of  the  suitor,  that  being  an  office  of  public  trust  (r). 
Nor  can  an  in&nt  be  a  bailiff^  or  sheriff^'s  officer  U);  nor  it  seems 
steward  of  the  court  of  a  manor,  either  in  possession  or  reversion, 
imless  exerciseable  by  deputy  {t) ;  nor  of  the  courts  of  a  bishop ; 
however,  this  point  is  doubtful  (ii).    Nor  can  he  be  a  common  in- 

{k)  3  Mec  210 ;  and  see  Le  Neve  v.  Le  (r)  5  B.  &  A.  81. 

XeTe,  3  Alt  646.  (i)  2  M.  &  R,  313. 

(0  UiU  o.  Buckley,  17  Ves.  394.  (0  Co.  Litt    3G{    1   Roll.   Ab.   731; 

<ai)  P9U,  Pan  III.  2  Roll.  Ab.  153;  Cro.  J.  &  £liz.  636; 

(a)  I  Ale.  &  Nap.  431.  Cro.  Car.  556. 

io)  2  loft  382 ;  3  Mad.  222.  (u)  Marsh.  43 ;  Cro.  Car.  556 ;  Harg. 

( f)  PlowcL  371,  389  ;  9  Co.  48,  97.  Co.  LitU  n.  436. 
(•];  2  lust.  382. 
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K.  1.  former,  because  he  can  only  sue  by  guardlai 
—^  nor  an  attorney  (a),  except  to  deliver  seisin 
or  juror  (a) ;  nor  can  he  be  compelled  to  accc 
or  bailiff  on  a  contract  for  goods ;  or  to  carr] 
he  be  a  member  of  Parliament  (c) ;  nor  a  pri 
bailiff,  as  not  chargeable  in  account  (e) ;  nor 
nor  a  guardian  to  a  minor  (ff) :  unless  inde 
guardian,  since  no  restriction  is  placed  by  i 
who  may  be  appointed. 

An  infant  may  be  a  witness  at  law  (A). 
Smith  T.  £'renck{i),  where  an  objection  n 
witness  for  one  party  that  she  was  but  elevi 
swore  to  one  fact,  and  thirteen  to  the  other 
that  it  did  not  invalidate  her  evidence. 
>r  An  infant  may  be  appointed  executor  (Ar), 
""■  and  if  the  mother  bring  forth  two  or  three  i 
to  be  appointed  executors  (t) ;  although  by  t1 
not  act  till  seventeen,  but  in  the  interval  a 
been  granted  to  his  guardian  or  next  firi 
38  G.  3,  c.  87,  this  administra^on  is  contin 
therefore,  before  that  age  he  cannot  assent  t< 
afler  seventeen  his  assent  would  not  have  b( 
assets  for  debts  (o).  But  he  never  could 
never  could  give  bond  for  i^thful  administrf 
cited  does  not  apply  were  there  is  any  execi 
he  shall  have  the  execution  of  the  will.  An 
not  have  committed  a  devtutavU  till  twenty- 
traordinary,  as  he  might  have  disposed  of  : 
discretion  much  earlier  (>).  However,  till 
have  been  the  channel  or  conduit  pipe  throuj 
their  way  to  the  creditors  in  a  due  course  o 
had  he  acted  otherwise  than  ministerially,  as 
without  receipt  of  the  money,  such  exercise 
been  void  (u).     However,  in  Hiadmarih  v. 


(*)  Boll.  N.  P.  196. 

(i)   Wo 

(y)  2  S«Iw.  N.  P.  1068,  n. 

(-)  Pi| 

(i)  Mar.  192 ;  Co.  Lilt.  I!B  a  ;  Br.  Ab. 

Inf.  (E). 

Covert  and  Inf.  pL  55. 

(»>  a  I 

(d)  Co.  Un.  173;  Hab.3aS. 

(o)    Ch. 

tb)  SmallT  V.  Smally.  1  Eq.Cas.  Ab.  6. 

Cai.257. 

W  7  &  8  W  &  M.  c.  25. 

(p)  Ba 

<<!)  44  G.  3,  c.  «  ;  13  Elii.  c.  12,  13  j 

(,)  Br< 

14  Car.  2. 

(r)    1\ 

{.)  Co.LilM72. 

<.)  B« 

U)  Hoi.  325. 

2  Cb.  Ca. 

(e)  Co.LilL88h. 

(0  Tol 

(A)  Reporlspou^ 

(«)   Ri 

(0  3A<k.  244. 

Lilt.  172  . 

(h)  Godb.  103;  Weanr.  Off.  Ei.  214. 
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(vhich  vasa  suit  for  the  administration  of  an  intestate's  estate^  and  it  Pt.  II — Bk.  i. 
appeared  that  the  widow,  though  under  age,  had  procured  letters  of  — ' — '--'— ^ 
administration  and  had  administered,  although  the  letters  were  after- 
wards recalled  and  her  father  appointed  administrator,  and  on  her 
attaining  age  she  had  procured  fresh  letters  of  administration),  an  ac- 
count against  the  father  and  the  daughter  was  directed,  but  the  latter 
account  was  limited  to  the  administration  after  she  had  attained  full 
age:  and  so  much  of  thedecree  below  was  reversed  as  directed  an 
account  of  what  she  had  done  during  minority,  even  the  Vice  Chan- 
cellor having  stated  that  she  could  not  be  charged  in  respect  of  her 
receipts  during  minority*     In  Gkus  v.  Oxenham{y\  a  father  by 
vriJl  appointed  his  daughter  executrix  when  twenty-one,  and  another 
executor  during  her  minority ;  at  age  she  alone  was  brought  before 
the  Court,  but  it  appearing  that  the  executor  durante  minore  estate 
had  not  collected  all  the  assets,  he  was  held  to  be  a  necessary  party. 
If  the  administration  be  granted  during  the  minority  of  two  persons, 
it  ceases  when  one  comes  of  age,  and  administration  ought  to  be 
granted  to  him  (sr)^    It  appears  doubtful  whether  if  an  infant  execu- 
trix take  husband  of  full  age  he  shall  have  execution  if  he  assent;  it 
has  been  so  expressly  decided,  but  the  authority  was  afterwards 
doubted  {a). 

With  reffard  to  the  nature  of  this  administration  durante  minoritaie.  Nature  of 
it  is  to  be  observed  that  where  there  are  several  executors,  and  any  ^„^j°|^ 
one  of  full  age  it  ought  not  to  be  granted,  for  he  may  execute  the  minontate. 
will  (b).  However,  there  are  authorities  to  the  contrary,  and  in  the 
case  of  several  next  of  kin,  of  equal  degree  entitled  under  an  intes- 
tacy, the  majority  have  the  preponderating  right  (c).  It  is  discre- 
tionary in  the  ordinary  to  whom  to  grant  it,  and  no  mandamus  lies  {d) ; 
imt  it  IS  generally  granted  to  the  person  whom  the  Court  has  a  right 
to  appoint  as  the  guardian  of  the  personal  estate  («),  who  may  be 
Bomioated  by  the  infant  in  the  first  instance,  and  appointed  by  the 
Court  as  a  proper  person  (/).  If  a  wife  be  only  next  of  kin  and  a 
minor,  she  may  elect  her  husband  guardian  to  take  the  adminis- 
tration :  but  the  grant  ceases  on  her  coming  of  age,  and  it  will  then 
be  committed  to  her  (g).  But  there  are  many  instances  where  the 
Court  has  appointed  other  than  the  guardians,  and  has  refused  to 
grant  it  to  those  nominated  by  the  minors,  if  improper  persons  (A)  ; 
and  it  was  said  in  Chancery  that  such  an  administration  ou^ht  not 
to  be  granted  to  one  very  poor,  though  the  guardian  and  next  of  kin 

(y)2Atk.  121.  (d)  Hob.  260;    Venlr.   219;   3  Phil. 

(z)  WoUey  v.  Polton,  Mos.99;  Freem.  379  ;  1  Baroard.  370. 
^;  T.  Jones,  48  ;  3  Keb.  607.  (e)  2  Cas.  T.  Lee,  131. 

(«)  Prince's  case,  5  Co.  29  6 :  doubted,  (/  )  1  Cas.  T.  Lee,  134 ;  2  Do.  327. 

3  P.  Wmfc  88.  (g)  Toll.  92. 

{h)  BtowdL  46  ;  1  Mad.  47 ;  4  Burn.  {h)  3  PhUl.  379 ;  I  Cas.  T.  Lee,  135; 

£e.  Law,  284.  2  ibid.  543 ;  I  Hag.  381. 

(e)  2  Lev.  240  ;  Freem.  258. 
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Pt.II m.I.  to  the  infant  (i) ;  and  full  administration  will  bt 

a  foreigner,  entitled  by  the  law  of  hia  own  coan 
With  regard  to  the  efiect  of  the  detenninadi 
suits  at  law,  the  reader  is  referred  to  the  ordina 
thecaEGoF/one«  V.  £af(0^,  it  KeniBtDhBTelKeii 
,  in  equity  is  put  an  end  to  by  the  idaot's  comi 
begin  anew,  but  that  where  the  adinioiHirator  has 
and  account,  the  in&nt  will  be  allowed  to  go  oi 
to  the  modern  practice,  a  suit  commenced  by  tl 
trator  may  in  all  caaea  be  added  to  and  contii 
bill,  for  there  is  really  no  change  of  interest,  bu 
person ;  and  if  there  has  been  no  decree  the  suit 
defendant  answering  the  supplemental  bill.  Bi 
made,  a  decree  on  the  supplemental  bill  becouu 
the  plaintiff  entitled  to  proceed  to  have  the 
proceedings,  and  to  be  entitled  to  prosecute  tV 
minietrator  durante  minoritate  may  bring  actior 
and  has  for  the  time  idl  the  power  and  aut 
administrator  (o).  He  has  but  a  limited  and  s 
of  the  infant,  and  no  interest  or  benefit,  yet  he 
are  for  the  ad  vantage  of  the  infant,  and  of  the  es 
He  nuy  sell  bona  peritura,  and  goods,  for  pa; 
may  assent  to  a  legacy  if  there  be  assets ;  be  Q 
the  deceased  and  acquit  them.  So  he  may 
from  the  deceased,  and  if  he  give  security  for 
retain  to  the  value  (r) ;  and  if  an  action  be  bi 
his  administration  determine,  he  may  retai 
debt  sought  in  the  action  (<),  and  he  may  ret 
But  he  cannot  do  anything  to  the  prejudice  < 
goods  generally,  nor  a  term  of  years  (it),  an' 
leases  which  shall  be  good  till  the  infant  atb 
administration  be  limited. 

With  regard  to  the  liability  of  this  administ 
ministered  and  paid  over  the  surplus  to  iheexc 
chargeable  by  creditors  (y).  It  was  thought, 
if  he  had  committed  a  devtutavit :  but  Gi\ 
said  that  it  was  not  so,  but  the  creditor  must  s 

(0  H»v«ra  V.  Havm,  BitMnl.  23. 

(It)  1  Hag.  aJ7. 

(0  See  WilliiRiiiEior.  329. 

(■■}  Free  Ch.  174;  I  Vera.  34. 

(»)  UitF.  PL  4ll.  ed. 

(a)  S  Co.  39  ;  6  Co.  67  1  Com.  Dig. 
AdiDDti.  (t>  Roll.  Ah.  Eiots.  (M). 

ip)  Ibid.  Skina.  155  i  Bar.  Ab.  Eioii. 
B.I. 


(»■> 

Con 

Exora. 

(B 

<o 

Co 

1  Lut> 

1.  3 

(0 

Ra.< 

(F).' 

'"> 

Ba 

o 

Bi. 

ToucI; 

>.  4! 

<y) 

Fr. 

WHICH   ARE   BINDING.  425 

executor  ^°*x  ""'°**'™  «>f  his  office  he  is  liable  to  no  one  but  the  C«.II^^ 
broiuriifc  hJ'  "t  *^"^'  '^  •>"  possessed  himself  of  the  effects  he  is 
the  CouJt^  II  ^°"''  '"*°"*  *''*  executor,  he  may  demur :  but  as 
h-,^  -h„«r!L  !v**'' »  party  to  follow  assets  into  any  hands,  if  it  had 
ZT^^n  .  ^  ""^  "*'  accounted,  but  had  used  fraud,  there  was 
?    *^to  '  •*'"  "'«'''  "*•     ^"'^'^  *°  administrator  may  be 

tw^jSiT^r'  *** "  '"'"^'l"*"*  administrator  as  a  creditor,  the  infant 
rmoum^g  [).  _^^  j,^^  j|.  ^^^^  administrator  waste  the  assets,  the 
infant  sbould  charge  him  by  action  on  the  case  (c),  not  by  account. 
AocounUng  to  a  second  administrator  durante  minoritate  does  not 
iMT  the  account,  if  demanded  afterwards  by  the  infant  (d).  Such 
adtDimstrator  is  generally  a  competent  witness  for  the  executor,  both 
at  law  and  m  equity  (»),  but  he  is  incompetent  if  the  bill  charges 
that  the  a<limni8trator  has  not  accounted,  or  given  up  the  assets,  and 
he  subnuu  to  account.  A  judgment  against  such  administrator  before 
a  actr^  facma  will  bind  the  executor  (/>     If  appointed  during  the 

minority  cH  an  executor  of  an  executor,  he  represents  the  original 
ti^*ator(^). 

^Aawe    are  before  remarked,  an  infant  patron  may  and  ought  to  Infcnto  may 

V^)^^^T^C7  f"^''  copyholders  as  lord  (A);  may  make  rET^^^^'^u 
*^  ^'c       ,      "^*«  of  a  corporation  may  join  m  doing  corporate  o«>pyholdeii, 

acts  ;  ana  ir  qualified  to  hold  and  execute  an  office,  may  do  the  duties  ^^ 
of  it  («> 

^  15efo       ^^^'^f  ®^tute  of  wills,  an  infant  could  not  dispose  of  When  an 
fais  rea*  ^       by  wjjj  ^^^  twenty-one,  but  of  his  personal  estate  he  jf^'^nt  ma/ 
«»«*^'*^''^''*« ''^attained  sufficient  discretion  to  do        The  earliest  ^^^.^.^.x 

^^'nml^ff^^^^'  ^^^^  ^^  *'*^^  *^®®"  ^"^^^""^ '"  females,  and  four-  ^^**- 
^^^^n\  1^        •  1  /  *  ^^^  'hey  must  have  been  of  discretion,  or  the  will 

^^'*  .-v  to  k  '^'^^  consent  of  the  father  or  guardian  was  not 
necesMry^  w  the  wiH  (^^  .  ^^^  ^  ^jj,  0,^,^^  before  the  ages  named 

?*    VVt-^r^fi  ^"  ^o'ifirmed  by  the  infant  after  («).     Now,  by  the 
~!™r  und^'  ?•  ''•  no  will  made  (after  January  1.  1838)  (0),  by  any 
^^^^^     «e  age  of  twenty-one  shall  be  valid ;  but  perhaps  in 
^  the  exceptions  in  section  8,  of  such  wills  as  might 
a  will  by  an  inf    ^  *  °^^nned  woman  before  the  passing  of  the  act. 

An  ioftnt  may  J^*^J^  8^^- 
the  exerciae  of  th         ^*^«»tee  (p),  but  great  mconveniences  attach  to  TruBtees. 

®  office   durinff  the  minority ;  so  much  so  that  his 

?->  Fotberiyt.p^   W.;  1    j^  ^^        9  Rep.  85  6. 

>*^  LP"i?  ^S^  ^''  ^oS%\  ^  ikj  Bishop    ..    Sharps  2   Vem.    469. 

5S<  ^.  ^.^-  ^  B  1     ^  Williama  on  fexors.  13.  ^ 


27. 


\^^.  a. 


(/)  2  Bl.  Coin.  497. 

(m)  Swinb.  Pt.2,B.  2;  Bac.Ab.  WUU. 

^  („)  'ibid.  Bac.  Ab.  Will*.  (B).  2. 
(o)  a.  34. 
(  p)  Jevon  ©.  Buftb,  1  Varn.  342. 
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nhere  enlarged  and  made  \ 
-  almost  in  suspense  during  his  minority :  on  ac 
which  are  the  subject  of  consideration  in  this  ■ 
inade  to  account ;  he  caonot  be  deemed  to  m 
ground  of  a  breach  of  trust  {g),  unless  in  the  i 
we  have  seen,  his  infancy  will  be  no  protecdot 
to  cheat  men  (r).  And  from  the  great  inconv 
appointment  of  in&nts  as  trustees,  there  arise, 
whenever  property  is  given  to  an  infant,  that  i 
take  beneficially  (<). 

An  infant  may  be  seised  (o  a  use  (<) ;  may  '. 
guftrdian,  and  might  have  been  vouched  in  a  i 

By  10  Geo.  4,  c.  56,  s,  38,  a  minor  may  b< 

fnendly  society. 

Ptymenuto  XIV.  Of  payments  to  infants,  Of  to  Others, 

oroDbehklrof       .        .  '  ■' 

inranu  nunonty. 

Giiirdiaaiarato      1.  Guardians  for  inbnU  ID  Boci^  and  b 

•^'if^^'"''  l^hose  under  other  titles,  are  entitled,  aa  we  s) 

iDftnt'i  pro-      ^eir  poaaessioD  all  their  property,  real  and  pei 

general  rule  payments  of  legacies  or  other  a 

others  for  infants,  are  not  valid  payments  acco 

Piymenu  to     Chancery.     Payments  to  executors  and  admin 

iiuMeMif        other  trustees  for  infanta  will  be  valid,  providt 

valid.  part  of  the  trust  fund,  and  provided  the  pay 

party  who  is  already  a  trustee  for  the  infant 

himself  is  bound  to  see  to  its  safety.     But  in  i 

infants  themselves  be  suf^xtrted,  since  they  : 

giving  a  legal  discharge  for  them ;  and  if  the 

Bui  not  to        party  who  is  a  trustee  for  the  infant,  to  the  in 

theinluiti         1    1    1,.      1      1         1        1      ,  I 

thcniNiTn,       behalf,  whether  they  be  nis  parents  or  otberw 

will  be  liable  for  any  loss  thereby  occasioned  tc 

payment  be  unequivocally  recognized  by  him ' 

time,  or  acquiescence  have  barred  (he  remc' 

ment  turn  out  to  have  been  clerly  for  the  infa 

expressly  directed  by  the  donor. 

Noriotbcir         It  seems  formerly  to  have  been  held,  that  '. 

otbec  partitt     have  been  paid  to  their  father  for  them,  and 

for  tbam.         ^^^  ■^J^  ^^^^  ^^^^^  ^  liable  to  make  good  any 

took  security  to  be  indemnified  (y) ;  but  the 

tender  of  binding  children  by  any  such  paytn 

(j)  Whilnorc   c  Weld.  1   Vera.  328.  2S3.      Kiag 

RdmcII'i  ci.  6  R>p.  a?,  a.     Hbdninb  e.  (t)  Sbud 

Soulhnle.  3  RiuB.324.  (u)   4  V< 

rr)Evniyt>.  Nichalu,aEq.Cu.Ab.4B9.  <«)    Pott 

(i)  Lamplughu.  Lamplugh,  I  P.  Wmi.  (y)  Hull 

1 13.     UtiDtlrome    v.   Feul,  3    Vci.   30.  245,  and  m 

Mnmrnlv.  Hanin»,2Veiii.  19.   Vajlorv.  (a)  Batl 

Ttflot,  1  Alk.386.     SmUli  V.  King,  16  E.  «   Blown,* 
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y,Tolferry{a),  a  payment  of  a  legacy  by  an  executor  to  the  father  of  Py.  il.— B«.I. 
the  infant  legatee  was  held  void,  although  directed  by  the  testator  on  ' 
his  deatlnbed  verbally  to  make  the  payment,  and  the  son  knew  that  it 
was  in  the  hands  of  his  father  for  fourteen  years  after  he  came  of  age ; 
and  this  decree  was  affirmed  by  Lord  Chancellor  Cowper,  on  the  ground 
th&t  payments  to  infants,  during  their  minority,  ought  to  be  discoun- 
tenanced, and  that  it  is  at  his  own  peril  that  an  executor  makes  ad- 
vances, of  which  the  infant  may  complain  when  of  age.  In  Davies  v. 
Aiuten{b\  payments  by  an  executor  in  trust,  out  of  a  legacy  to  an 
io&nt,  for  his  advancement  in  fitting  him  out  to  India,  and  apprenticing 
to  an  American  trader,  were  disallowed,  with  interest  and  costs. 


as  not  being  for  necessaries.     In  Phillips  v.  P<iget  (c),  an  executor  Executow 

was  directed  to  pay  legacies  within  the  year,  or  he  was  to  forfeit  all  ig^cies  into^ 

benefit  under  it ;  he  paid  legacies  to  three  infants,  some  of  tender  the  Bank. 

years,  personally,  but  the  father  embezzled  the  money.     Lord  Hard- 

wicke  recommended  a  compromise  as  being  a  doubtful  point,  since 

the  executor  paid  it  to  save  a  forfeiture,  and  half  the  legacy  being 

repaid  to  the  children  they  were  ordered  to  release  the  legacies.  It  is 

observable,  however,  that  the  reason  of  Lord  Hardwicke's  doubt 

could  not  now  apply,  since  executors  are  now  by  statute  enabled  to 

pay  such  legacies  into  the  Bank.    The  same  law  was  admitted  in 

Qwper  V.  ThomUm  (d),  and  the  case  of  Cunningham  v.  Harris  (e), 

in  the  Exchequer,  decided  expressly,  that  payment  of  a  legacy  to  an 

io&nt  to  the  father  was  not  good,  although  she  took  a  considerable 

benefit  under  the  father's  will.     Payments  for  maintenance  out  of  the 

principal,  and  for  apprenticing  the  infant,  were  also  disallowed  in 

Lee  V.  Brown  (/),  but  under  the  circumstances  without  interest  or 

costs.    And  the  same  decision  was  arrived  at  in  Walker  v.  Wethe- 

fM{g),    And  in  general,  it  is  not  competent  for  an  executor  or 

father  to  advance  money  out  of  a  legacy  to  an  infant,  for  the  purpose 

^  placing  him   out  in  the  world ;  for  instance,   as  apprentice  or 

clerk  (A).    So  at  law,  money  lent  to  an  infant  under  age  cannot  be  Money  lent  to 

Rcovered  (t)  ;  nor  can  the  defendant  better  his  case,  by  shewing  it  cannot  be 

»as  for  laying  it  out  in  necessaries  (*) ;  for  he  ought  to  lay  it  out  recovered. 

himself,  and  if  he  do  this  the  infant  will  be  liable. 

io  payments  by  parties  to  an  infant  administrator  or  executor  are 
vhoUy  invalid  (/),  and  he  has  no  capacity  to  hold  money  paid  to  him 
for  others,  or  to  hold  an  office  where  that  is  the  duty  (m).  He  is  not, 
>s  ve  have  seen,  liable  for  money  lent  and  delivered  to  him  to  pur- 

(1)  1  Eq.  Cas.  Ab.  300 ;  1  P.Wms.  285.  {h)  Per  Lord  Hardwicke,  3  Atk.  399, 

{**)  3  B.  C.  C.  177 ;  1  Ves.  J.  247.  ,and  cases,  wipra. 

(c)  2  Atk.  80.  (t)  Salk.  386.  ib,  279. 

'i)  3  B.  C.  C.  96, 186.  (k)  Ibid.,  N.  P.  C.  472,  n. 

(0  Cited  ibid.  (/)  Hindmarsh  v.   Southgate,  3  Russ. 

(/)  4  Vc*.  362.  324. 

U)  6  Ves.  474.  (w)  6  B.  &  Aid,  81. 


488  or   ACTS'  BTi  INFAHIS  IK  1 

p».j1v-Bk.i.  ehaae  mcenviea,  although  he  wtuall;  m 

^•"•^•'•-  equily  will  r^ere  in  such  a  case. 

Paymcau  to         g.  There  are,  however,  aeveml  caKi  whe 

orinladia,         niBtralon  ID  UUBt,  (Tuatees  and  guardiam,  a 

wbenraliiJ.       tj,e  benefit  of  infants  duriag  minority,  wha 

ulvut'Js'.        interest  and  advantage  of  the  infaaL    Thin  i 

tifie<l  in  making  payments  for  the  oecesur]'  i 

tion  of  the  ioiant  (o) ;  not*  however,  bey<»i 

iiidee<d,  genccally  for  maintenance,  if  there 

ought  to  maintaia  him,  unless  they  refuie  to  < 

out  of  the  principal  of  his  &>TtUBe(r);  but 

maintaioing,  educating,  or  apprenticing  him  e 

if  for  his  benefit,  and  the  Court  would  have  i 

if  the  fund  be  very  small  (t).     So  in  niikin 

ejectment  for  non-psynent  of  rent  {i),  or  oti 

hifn,  or  to  release  him  if  taken  in  exccutioi 

and  generally  inrBaking  any  payment  on  hi: 

NecMnriea.     advantagi;  Mif^fl  <i«K(>>.     So  money  paid 

Fnudofiabat.  aaflos  fiir  oninfant  is  retteserahlfilVotn  him  (; 

obtaiMdp^meDt  by  imud,.  theexecuior  or 

ogmpflUed  li<».ipay  it  a0Biti(x);  and  even, 

money  tosafle  himself  from  a  loss,  it  se* 

Diractionto     would oot baBiipperted(a).     If  the  directi 

^'il^ML*^  Mbney  to  a  party  for  the  infiuit,  such  paymt 

payee  becoming  the  tmstee^i),  butiiaride' 

wUl  not  be.  admittad  («). 

Wh«D  pti  to         TbuB  in  Co^v  v.  TAombm,  dv  bequest 

^rtobDu        ^  equally  divided  between  himaelf  and  his  fa 

ooeezecutorudreuduary  legatee.  SixDxmt 

W.,  the  other  executor,  paid  the  legacy  to  T 

children,  «x  of  whom  were  adults,  and  the  m 

cutOT  so  paying  lived  six  years  Iraiger  and 

having  been  made.  On  a  bill  for  repayment 

flutor ;  it  was  held,  the  payment  to  the  btht 

may  be  referred  those  cases  (<j),  where  itbas 

(■>)  1   Stik.  279 ;   S  Mod.  368  ;  Bull.  (••)  5 

N.P.  IMi  3£«p.  47X  (x)  C 

(i.)  1    P.  Wm..  559.     Ex  p»ne   Swift,  (y)  H 

1  R.  &  Id.  G75,  lod  report!  pauim,  antt,  p.       67  :   12 

(x>  C 

<«)   I 

1826^  and  cam,  Salw.  N.  P.  131,  anU,  p.  IBS.    Fo 

301.  V.  Ticke 

(r)  JtiW,  p.  3U.  (c)  1 

(•)  Lm  d.  BnxTD.  4  Va.  368.    Carmi-  <<f)   I 

chael  D.  Wilion,  3  HoU.  80 ;  ovamiling  ao  Hamlcj 

hi  Walker  t.  Wclliarall.  Adoo.  Venti.  363,  d.  Edge 

FTankliDD.Unsn.2  Vein.  137.  pp.3B4,3S6.  EMtagti 

(t)  Ei  paiu  M-Key,  1  B.  &  B.  405.  i>snc«.  ] 
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is  not  to  tbe  infant)  but  (a  hrs  fiiAier  or  some  other  partyi  subject  to  Pr.  n.— Bs.  r. 

a  charge  for  the  maintenance  and  education  of  the  infant*  -^ — '■■  '   * 


So  fiirlher,  ail  paymentar  into  the  Bank,  to  the  credit  of  the  infants  Pajnetiu  into 
of  legaciesi  mortgnge  or  purchase  monies,  or  investments,  under  the  i^^x»V 
statutes  enabling  such  payments  {0)  or  inrestroents,  or  into  Court  by 
order  of  Court,  will  be  supported^  as  we  shall  hereafter  consider 
more  at  length ;  but  not  such  payment  or  investment  in  other  cases. 

So,  although  in  law,  an  infant  is  not  liable  for  money  lent  to  him  Money  leot  to 
to  procure  necessaries :  yet,  if  one  lends  money  to  an  infant  to  pay  a  neceMari^.^' 
debt  for  oecesaaries,  and  the  infant  does  pay  it,  he  is  liable  in  equity 
to  repay  it,  because  the  lender  of  the  money  stands  in  the  place  of 
ibe  person  paid(/).    So  it  seems,  if  the  legacies  or  monies  due  be  Legacief^or 
very  small,  the  executor  or  other  party  would  be  justified  in  paying  «*^  ''^'^  *"*'"• 
tbem  to  the  in&nt  personally  (^).     Where  a  father,  by  will,  gave 
children  30A  a*piece,  and  if  either  died  before  twenty-one  to  the  sur- 
firors :  and  if  all  died  before,  then  over;  the  legacies  were  decreed  to 
be  paid  personally,  with  interest ;  the  guardian  to  give  security,  that  if 
either  of  the  legatees  died,  the  legacies  should  be  applied  according 
tD  the  will  (A).     However,  in  HiU  v.  Chapman  (  i)^  tiinkels  of  small 
nlae  bequeathed  to  infants^  were  directed  by  tbe  Court  to  he  de* 
Bvered  to  the  ftther  of  the  infants  for  them.    Payments  made  to  Wagw. 
infaits,  on  account  of  wages  due  to  them,  are  valid  payments  (k)* 
And  if  die  in£int  be  guilty  of  a  fraud,  as  if  he  receives  rents,  he  can*  Payments 
not  demand  them  again  at  ftill  age,  and  he  wiU  be  bound  (/).    It  ^^  ^7 
■ay  be  here  observed,  that  although  infimts,  entitled  to  legacies^ 
portions,  or  other  monies,  are  not  entitled  to  be  paid  till,  they  attaiir 
dteir  full  age,  yet,  if  they  die  msder  1^  their  repneaetitaitiivee  kre  Wh^  pajrment 
cotHled  to  immediate  payment,  beii«  adolt)  ^^^A  it^ilhe^i^gmg^^ar^^^^^^ 
portioa  be  directed  to  be  paid  at  twenty-one,  or  dienoney  be  notdue  utives. 
di  that  age,  the  representative  must  wait  till'tbait>period  would  have 
arrived,  unless,  indeed,  the  whole  interest  ^e'  given  to  dK  legateoi 
vhen  payment  may  be  made  immediatdy  (^)^ 

S.  It  frequently  happens,  that  by  the  instrument  of  ^gift,  trustees  Paymenu  or 
w  other   parties  are  expressly  empowered  to  receive  monies  for  *^J2S^r^  **^ 
iRfimtB,asid  to  give  receipts  for  them.  In  such  case  paymentis  to  them  guardians  for 
Dt^ourse  are  valid,  and  the  payer  is  not  bound  to  see  how  tbe  money  ^re  exprenly 
^  applied ;  but  unless  such  powers  are  given,  it  is  a  well-known  rule  «ropo'»|cre«l  ^ 
>f  equity,  applicable  not  only  to  infants  but  to  all  cestui  f«e  trusts,  where  not'io 
hat  the  payer  is  bound  to  see  that  the  money  he  disburses  reaches  empowered, 
he  right  hands,  and  he  will  be  answerable  in  general  if  it  does 

(r>  36  G.   3,  c.  52 ;   3  W.  4,  c.  60,  see  Ex  parte  Green,  I  J.  &  W.  253* 

.  J4;  as  to  lOTettaDenU  4  &  6  W.  4,  c.  29.  {h)  Charabersa.  Cotchell,  2  Freem.  116. 

MibeUctropolialittproviment,  Copyhold  (i)  2  B.  C.  C.  612. 

^fniKsluaeaMiit, and  other  aeu,  pat.  Book  (k)  4  C.  &  P.  104. 

I.  •djumm,  (I)  2  £d.  72.  Per  Cur. 

(  f)  Marlowv.  PitSeld.  I  P.Wma.  558.  («)  See  as  to  these  points,  1  Rop.  Leg. 

'£)  Per  Lord  Hardwicke, 2  AU.  80, and  756. 


430  OP    ACTS    RV    tVPANia  IN 

Pr.lt — B«,l.  not(o).  It  seems,  however,  decided,  thatn 
■  '  '  -'■ '-  of  sale,  and  th4  time  of  tale  u  arrived,  an 
iftiTived.  to  the  money  are  infants  or  unborn,  the  p 
to  see  to  the  application  of  the  money  {p), 
Qtttry.wto  be  implicated  in  a  lone  trust.  But  this 
tnutcn  di-  ,         '^  .        .  .       -  i  <■ 

reeled  lo  fij     Where  an  estate  is  charged  with  a  sum  of 

fnfani'th"      iif*"'  "'  ^13  majority;  for  then,  aJtbough  t 
DMjoriij.  answer  the  charge  when  the  iniant  is  entitled 

out  deficient,  he  may  have  recourse  to  the  estal 
and  in  this  case,  if  there  be  no  express  po« 
see  to  the  application  (r),  and  a  Court  of  E 
However,  where  the'  trustees  of  a  term  in 
were  directed,  aAer  the  decease  of  the  husba 
mortgage,  sale,  or  other  disposition,  if  the: 
three  children,  10,000^,  the  shares  to  be 
twenty-one,  &c.,  but  no  mortgage  was  to  be 
the  portions  should  become  payable ;  the  Vi< 
on  the  death  of  the  husband,  four  childrei 
three  under  age,  the  trustees  might  raise  I 
objected,"  be  said,  "  that  some  of  the  por 
nished  in  amount ;  the  answer  to  that  is,  i 
investmeDt  in  the  S  per  cents,  aa  equivalent 
any  rise  in  the  fluids,  the  children  under  age 
it(<).  In  Cuthbertv.  Baier{fi,  trustees  wi 
pay  the  produce  to  tuek  children  of  three 
living  when  the  devise  to  trustees  took  tSec 
but  the  purchaser  refiised  to  complete,  obje 
power  to  the  trustees  to  give  discharges,  twi 
being  infants ;  bat  on  a  bill  by  the  trustee, 
inuU  for  specific  performance,  and  that  tl 
might  be  invested,  it  was  decreed  accordingl 
Sugden  thinlLs,  that  the  cettai  que  trtutt  t 
undefined,  he  was  not  bound  to  inquire  t 
This  power  to  give  discharges  is  often 
trustees  for  sale  were  to  apply  the  produce 
giving  receipts  to  purchasers  was  held  neo 
a  power  to  trustees,  to  sell  and  divide  the 
implies  the  same  thing  (x) ;  and  a  power  to  i 
a  power  to  give  discharges  to  borrowers  (y) 

(>>)  See  Sugdea's  V.  &  P.  3,  ISO,  &c.  <r>  Sm 

(p)   Sowarfhy  v.    Lacy,   4   M>d.    143.  116. 

L&venderv.  Slanton,  6  Mad.4G.    Rreedan  (i>  Uil 

B.  Breedon.  1  KnM.  &  M.  413.     Doran  u.  (t)   Sta 

Wilubiie,  a  Sw.  699.    Balfour  <i.  Wtlliod,  Mortgage) 

16V«.  151.  <n)   La 

Cf)  IJickeiuaDr.  DickeoMD.S  B.  C.C.  {i)  Soi 

19.  (v)   W. 
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A  peculiar  case  was  that  of  Smith  v.  Gibson  («).  A  brother  and 
sister  were  each  entitled  to  300/, ;  the  brother  paid  401.  to  a 
iDiUiner,  ,n  order  to  take  the  sister  apprentice,  upon  which  she 
wrote  a.  letter  thanking  and  hoping  to  repay  him ;  she  was  then 
uiKler  a^e.  She  manried,  and  on  assumpsU  by  the  brother  against 
the  busband  and  wife,  it  was  held  the  payment  could  not  be  recovered 
as  not  for  necessaries. 

If  a  testator  direct  monies  to  be  paid  to  infants  personally,  during 
their  infancy,  it  would  seem  that  the  payer  is  excused  (a) :  however, 
this  may  be  questionable,  since  the  acU  permitting  payment  of  legacies 
and  mortgage  monies  into  the  Bank. 

^^*  I*^^ting  gifts  or  payments  of  personal  or  other  personalty 
by  infants,  during  dieir  minority,  it  is  quite  clear,  that  paymenU  by 
infants  for  necessaries,  if  not  exorbitant,  will  bind  them  :  and  they 
cannot  recover  them  back  (oa).  But  all  gifts  and  payments  by 
infants,  although  accompanied  by  delivery  of  his  hand,  are  voidable  ; 
bat  if  the  other  party  take  them,  or  if  there  be  any  fraud  against  the 
infant,  or  if  he  act  gready  to  his  pr^udice,  such  gifts  or  payments 
will  be  void. 

In  ManbyY.  ScUt(b),  it  was  laid  down,  that  if  an  infant  give  or 
sell  ^oods,  and  deliver  them  with  his  own  hand,  he  shall  have  no 
action  of  trespass  against  the  donee  or  vendee  by  reason  of  the 
delivery,  although  such  acts  of  his  are  voidable  at  full  age:  but  if  the 
Tendee  take  them  by  force  of  the  gift  or  sale  trespass  will  lie  against 
him.      So  infants  are  bound  by  acts  in  market  overt  (c). 

But  money  paid  by  an  infant  with  his  own  hands,  as  the  consider- 
ation for  a  bond,  is  a  voidable  act :  and  so  if  as  the  consideration  for 
a  horse,  and  may  be  recovered  back  in  an  action  of  account  (d  ).  So  if 
an  infent  m  general  sells  goods,  it  is  in  his  election  to  make  it  void, 
for  he  may  have  trespass  or  debt  for  the  money  {e).  So  if  he 
delivers  goods  to  his  own  use  (/)•  And  in  general,  as  we  have 
already  seen,  all  contracts   by  infants  are  voidable  at  their  election. 

And  they  cannot  acknowledce  a  debt,  so  as  take  it  out  of  the  Statute 
of  Limitations.  ^ 

Bat  there  are  exceptions  to  this  rule,  for  where  an  infant  is  guilty 
of  fraud,  or  demanding  repayment  will  work  injustice  to  an  innocent 

P^'  Thr""'  ^^""^  *^  ^^^^^^  ^^""""^  '"''"''^  "P"""  ^'"«  '^  ^''''^ 
^*^^'«r,o^  rZl  *^  ^^  '^^^^  seen,  an  infant  taking  a  house  or  land, 
^ot  ex"uL  hi^^^  P^^  ^he  rent  if  he  occupy  and  enjoy  it,  and  shall 
not  excuse  himself  on  the    ground  of  his   infancy  (^).     So  if  he  pay 
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a  — 


Pa.y  mentA  to 
inrsLnta  by  ex- 
press direction 
or  X  be  donor. 


Oif^  or  pay. 
m^TxXB  by 
iofa.nt«  during 
Bority. 


^V  lien  voidable 


Payments  by 
infants  in  fraud, 
valid. 


So  if  for 


(x^   Peake's  Add.  Ca  59 
(«)   Sec  per  Lord  U^^aL 
Tliorntoo,  3  B.  C,  C.  97         * 


•Oo 


per   V. 


Per 
(b 


*•     X  1 


(c)    Vin.  Ah,  Inf.  (bX  W"^-  I>1.   1. 


pi    338. 

(d)  Austen  r.  Jervis  Hob.  ''. 

(ey   ViD.  Ab.  Inf.  (U). 

(  t)  Ibid.  (E).  ^   „ 

)g\  2   Ed.  72;    2  Buls.  169:  3  Burr. 
1719  ;  8  Taunt.  508. 
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Pt.  m.— Bi.l  money  with  his  own  hand  for  a  valuable  con 
Cn.ll.a.  !■_  g^j  jj  jjgj.|^  ^g^jj^  ^^y    g^  where  the  plaintif 

^"^^1^"°""  twenty,  contracted  with  the  defendant  to  pui 
will  and  stock  of  a  public  house,  and  paid  a  i 
when  of  age,  refused  to  complete  it,  and  the  d 
person,  it  was  held  that  he  could  not  recover 
said  the  Court,  "  an  infant  was  to  buy  a  thin( 
could  not  be  compelled  to  pay  for  it,  hut  ha 
not  recover  back  the  money"  (i).  So  in  Holmi 
had  paid  Iffll.  as  his  share  of  the  considei 
mises  in  which  he  and  his  partner  carried 
occupied  the  premises ;  on  coming  of  agi 
recover  back  the  money  he  had  paid  the  less 
entitled  to  do  so,  on  the  ground,  that  bavin 
able  consideration,  and  having  partially  t 
recover  it  back. 

But  an  infant  was  held  entitled  to  recoi 
had  paid  in  advance  towards  the  purchat 
fendant's  trade,  to  be  retained  by  him  as  -. 
failed  to  fulfil  an  agreement  of  partnership 
forfeiture  can  affect  an  infant,  and  that  ther 


No  forfntare 
iDftnt  by  bif 


DMihor 
obl^totj 


OfAclt  and  MtMeri  in  Fait,  bif  and  cone 
mereltf  voidable. 

I.  As  a  general  rule  it  may  be  laid 
Littleton  (0,  that  if  before  the  age  of  twer 
ment,  grant,  lease,  or  confirmation,  oblige 
made  by  an  infant,  all  serve  for  nothing,  a 
or  his  heira  (m),  be  they  never  so  much  for 
as  we  have  seen  formerly,  a  fine  or  recover 
or  statute,  which  can  only  be  avoided  dui 
expressly,  or  by  suflicient  implication,  ( 
aion  (o),  receipt  of  rent,  &c,)  (p)  agree 
age.  A  bargain  and  sale,  though  enrolle 
may  be  avoided  when  the  infant  chooses  ( 
that  deeds  of  alienation,  which  take  the  p 
under  the  S  &  4  W.  4,  c.  74,  although  en 


(ft)  3  Ed.  73;  Per  Cur.  Notclbam 
print  there.    Pelke  Add.  ckmt,  197 . 

(i)  WUwDv.Pearce,  PBakeAdd.cui 
197. 

{k)  8  Tunl.  SOS. 

(0  «,  M9, 

(■.)  Touflut.  232  i  SCoin  Dig.  127. 1 4 


376;  3 
300,  U 


Sunenders. 
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CBiegorj.    A  surrender  of  a  copyhold,  by  an  infant,  to  the  use  of  A.,  PtJL— Bk.i. 
who  was  admitted,  was  held  to  be  voidable  by  the  infant  at  full     <^'    *   -    - 
age(f);  and  an  infant  is  not  bound  by  a  surrender  of  a  copyhold  (41), 
except  by  special  custom  (Q:  and  he  may  enter  at  full  age,  and 
formerly  might  have  done  so,  without  being  put  to  his  dumjuit  infra 
mtaiemy  even  though  the  surrenderor  had  been  admitted  (u).     But  as 
a  surrender  by  an  infant,  if  it  be  for  his  benefit  is  voidable  only,  and 
not  ipso  facte  void,  and  if  for  his  benefit,  it  will  be  recognized  by  the 
Court,  though  he  be  only  four  or  five  years  of  age  (ti;) :  therefore  an 
infant  may  surrender  a  copyhold  held  for  lives,  for  the  purpose  of 
efiecting  a  renewal,  subject  to  his  right  of  avoiding  the  transaction 
wiien  of  age ;  it  should,  however^  appear  on  the  face  of  the  sur- 
render, that  such  a  renewal  is  beneficial  to  the  infimt  (x). 

As  regards  the  immediate  effect  of  an  infant's  assurance,  it  seems  Rules  as  to 
agreed,  that  a  feofiment  of  land  in  person  («),  or  an  actual  delivery  ^ant^^^  ^ 
ol  goods  or  chattels  (a),  is  an  act  of  so  great  a  solemnity  that  it  serves 
to  pass  the  present  possession,  and  is  voidable  only,  and  not  void : 
although  it  seems  suggested  by  the  Court  in  Zoueh  v.  Parsons  (6), 
that  to  protect  him  from  a  forfeiture,  it  would  be  held  void.  Where 
the  property,  however,  is  of  an  incorporeal  nature,  as  the  delivery  of 
the  thing  is  impossible,  and  a  deed  is  necessary,  the  act  of  an  infant 
would  seem  to  be  void  (bb). 

An  infant  may  make  a  lease  without  rent  to  try  his  title  (c).  An  Leases, 
infimt's  lease,  reserving  rent,  or  for  other  beneficial  considerations, 
may  be  voidable  only,  and  not  void,  provided  it  be  not  of  incorporeal 
hereditaments ;  though  if  without  rent  or  benefit,  except  to  try  his 
title,  it  would  be  void  {i).  So  if  an  infant  take  a  lease  for  years, 
rendering  rent,  it  is  only  voidable  {e) ;  for  if  it  be  to  his  benefit,  be 
that  benefit  apparent  or  implied,  it  shall  be  void  in  no  case,  primd 
faciey  but  he  may  make  it  void  by  refusing  or  waving  the  land  before 
the  renUdaj  comes  (/)•  So  if  a  minor  make  a  lease  for  years  for  a 
good  consideration,  and  to  his  profit,  and  for  his  advancement,  it  is 
only  voidable  ($r).  But  if  of  incorporeal  hereditaments  it  would  seem 
to  be  void  for  the  reason  above  given. 
The  submission  by  an  infant  to  an  award  has  been  held  not  void,  but  Awards. 


(r)  35  Eltz.  9  Vin.  Ab.  386. 

(<)  Hughes  V.  Carpenter,  Toth.  278. 

(0  lb.  173.  Nmyler  v.  Strode,  2  Cli. 
£.392. 

(«)  Gilb.  TeD,  277  ;  1  Leon.  95  -,  Cro. 
£k.  90 ;  Mo.  696,  7. 

(v)  Zooch  9.  Parsons,  3  Burr.  1794 ; 
Co  litu  576.  Ashfield  v.  Asbfield,  W. 
Jones,  157 ;  17  Vea.  384 ;  Nsylero.  Strode, 
A>fra ;  9  Vin.  Ab.  386. 

(x)lbid. 

(t)  P%,  lUooT.  65 ;  2  Roll.  Ab.  2. 
Tbomnoa  v.  Leach,  3  Mod.  311.  Per. 
Cir.  Br.  Ah.  Covert  and  Inf.  pi.  1.  4  6; 
Co.  litt.  42  » ;  51  ft.     Whittingban's  case. 


i; 


8  Co.  42  b. 

[a)  Perk.  14  ;  Br.  Ab  ubi  supni. 

[b)  3  Burr.  1807.     See  P.  Wms.  210. 
(bb)  Carnegie  v.  Waugb,  2  Dowl.  (k  R. 

277. 

[c)  2  Sid.  110;  Nov.  100;  2  Leon.  216. 
Id)  Sir.  W.  Jones,  157,  as  to  Copvfaoldfl. 

Tbeph.  T.  257  ;  Moor.  105 ;  Plowd.  545 ; 
Prest.  Conv.  250 ;  Cro.  Car.  302 ;  9  Vin. 
Ab.  375.  See  per  Lord  Mansfield,  3  Burr. 
1806 

(s)  Roll.  Ab.  730. 

(/)  2Bulst.  69;  Brownl.  120;  Cro. 
Jac  320. 

(g)  2  Leon.  216. 
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Pt.iI^-BK.i.  voidsbleonly(A).  But  the  better  opinion  se< 
^-  "■  ^  "•  Aubmission  is  void  (AA),  and  Chancery  will  dei 
an  infant  (i).  But  an  infant  was,  ia  equity,  hel 
and  on  a  bill  brought  to  rescind  it,  it  was  con 
made  by  consent  of  his  guardian,  and  for  his 
guardian  may  submit  for  him,  and  bind  hmte^ 
perform  it  (Q.  But  even  in  this  case  the  av 
estate  of  the  infant  unless  it  be  for  his  benefit. 

Exchange  by  an  infant  of  lands  ig  voidab 
{mcH.  if  by  deed  and  livery  of  seisin)  (m).  S< 
some  bonds  by  infants  are  to'be  avoided  only  a 
voidable  not  void :  although,  if  with  a  penal 
void  (r).  And  where  an  infant  had  executed 
devised  his  estate  for  payment  of  his  debts,  it 
to  be  pud  (o).  So  it  is  said,  gifh  and  deei 
are  voidable  only  at  their  election,  if  for  t 
infont  sells  goods,  it  is  voidable  only  at  bit 
general,  a  trading  contract  by  an  infant  is  su 
election  only  (r).  But  in  equity,  where  an 
party  to  a  suit,  by  reason  of  his  trading,  Lor 
his  costs,  saying,  that  it  was  fraud  in  an  infa 
subject  to  the  bankrupt  laws(i).  It  seems, 
that  contracts  by  infants  are  good  till  their 
avoided  till  that  time,  as  the  infant  cannot  i 
repudiate  or  afiBrm  them  till  full  age ;  and 
be  the  case  if  they  be  for  his  benefit  at  the  t 

An  infant  is  not  liable  for  repairs  done  to 

Where,  on  a  hill  for  sale  under  a  trust,  t 
desired  the  lands  might  not  be  sold,  and  ofiei 
to  the  portions ;  on  the  hearing,  four  years 
was  held  bound  by  his  otkr,  as  he  ought  U 
immediately,  and  the  other  side  were  detayt 

An  unequal  partition  by  an  infant  is  only 
less  partition  may  be  enforced  against  an  i 
other  persons :  for  a  decree  for  partition 


(k)  RoU.Ab.730;  Lit.  207;  NaT,93. 

(U)  Htr.  113,  141;  Fraem.  liS;  3 
L«*.  17  ;  6  J.  B.  Moon,  4B8 ;  9  Dawl.  & 
R.  404  ;  Bu.  Ab.  Inf.  (I)-  33.  Wain  on 
Arb.  40. 

(i)  Ch.  Cai.  280;  CkveailUh'i  cue; 
Comb.  31B.  Sir  W,  Jono,  164  ;  3  M.  & 
S.209. 

(1)  Buhop  of  BaLb  tod  Wtlli  v.  Hipmi. 
ley,  ciud  3  Ail.  314. 

(I)  Comb.  318  ;  FrMm.  S3,  139 ;  3  D. 
b  k  184. 

(n)  Co.  litl.  31  A;  9  Vin.  Ab.  384; 
ZVcni.  33S. 

(«)  2  And.  156     9  Vio.  Ab.  189;  3 


Keb.  79e 
(")  H 
R.  65. 

(P>  S 

6  Taunt 

(O  ^ 

<t)  3 

<">  , 

271  ;  b- 
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bat  ibe  conveyances  will  be  respited  till  the  infant  conies  of  age  (a)  Pt.  il Bk.  i. 

And  there  is  no  instance  of  the  Court  binding  the  inheritance  of  ^"'  ^^'  ^'  ^^ 
ioranCs  by  any  discretionary  act  of  the  Court,  although,  as  to  per- 
sonal acts,  it  may  be  done :  since  so  to  bind  the  inheritance  would  be 
taking  upon  itself  a  legislative  authority  which  belongs  only  to 
Parliament  {b). 

A  recital  in  a  mortgage,  to  which  the  infant  was  party,  does  not 
bind  him  (c). 

We  have  already  considered  (J)  the  cases  in  which  marriage  Settlement^p 
settlements  of  the  property  of  infants,  made  under  age,  are  binding  ^^'^ 
upon  them,  or  voidable,  and  that  unless  such  settlement  is  fair  and 
reasonable  it  cannot  bind  the  infant.  Where  an  infant  is  joint- 
tenant,  and  whilst  under  age,  enters  into  articles  on  her  marriage  for 
seuiement  of  her  real  and  personal  estate,  but  the  settlement  was  not 
a  fair  or  reasonable  one,  or  such  as  the  Court  would  uphold,  it  does 
not  sever  the  joint-tenancy ;  and  in  general  the  voidable  act  of  an 
infant  will  not  sever  a  joint-tenancy  (e). 

Infants  under  twenty-one  may  purchase,  and  ^t  their  full  age  Purchaiea  by 
bind  themselves  by  agreeing  to  the  purchase,  or  may  waive  it,  with-  '"^^^^^' 
out  alleging  any  cause ;  and  if  they  do  not  after  full  age,  their  heirs 
may  waive  the  purchase  jn  the  same  manner  as  the  infants  themselves 
could  have  done  (/). 

Conveyances,  by  act  of  law,  are  only  voidable  when  they  are  for  Conveyances 
the  benefit  of  infants :   otherwise  void  (^).  ^^  **^*  **^  **''• 

il.  With  regard  to  the  confirmation  of  voidable  acts  and  matters  Oftheconfir- 
bj  and  pertaining  to  infants.  SteU 

We  shall   hereafter   consider  at  length  the  manner  in  which  i>j  in^ts. 
breaches  of  trust  (A),  and  other  voidable  and  wrongful  acts  com- 
inicted  by  trustees  and  guardians,  or  other  third  parties  in  respect  of 
the  property  of  infants,  may  be  made  valid  and  rectified.     Here,  At  fun  age,  a 
with  regard  to  acts  and  deeds  by  infants  themselves,  it  is  to  be  '*»' '°^  ™ 
Observed,  that  the  privilege  the  law  allows  infants  being  entirely  knowingly 
calcukted  for  their  benefit,  they  are  allowed,  at  full  age,  to  ratify  and  TfrnpilXwai 
confirm  their  contracts,  or  rescind  and  break  them  through,  as  shall  t^^^^  them 
appear  most  for  their  benefit  and  advantage.     Such  confirmation  and    °  '°^* 
ratification  may  be  either  express  or  implied,  but  must  be  fair,  open 
of  purpose,  and  without  fi'aud  or  circumvention,  with  a  knowledge  of 
2II  the  circumstances,  and  that  it  is  the  confirming  a  voidable  act,  and 
BQust  not  be  under  any  influence  from  parties  interested  in  confirming 

^  (^)  Brooke  v.  Hertrord,  2  P.  Wme.  569.  («)  May  v.  Hook,  in  Ch.  Bac  Ab.  Inf. 

TocUeld  0.  BttUer,  Amb.  197  ;  Dick.  241.  (1).  3,  last  ed. 

Atty.Gen.  p.  Hamilton,  1  Mad.  214.  Agar  (/)    Ket^ey's    case,  Cro.    Jac.   320; 

«.  Fairfax.  17  Ves.  645.  1  Kol.  Ab.  731  ;  Co.  Liu.  2  *.     Holmea 

ih  Giegory  «.  MoJesworth,  3  Atk.  626.  v,  B\op^,  8  Tannt.  508 ;  2  Mos.  552. 

U)  Milner  «.  Lord  Harewood,   18  Ve«.  (g)  Pow.  (out.  33. 

^•4.  (/,)   Post,  l*art  IIL  Book  U. 

U)  Ante^Ch.n.S.  L  6. 
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Pt.  n.-B..  I.  it.     Length  of  time  and  lachet  by  the  infant  m 
Cu^li.  s,  IL  gfiQ^tion.     So  that  any  avoidance  must  be  mi 
time. 

It  is  not  intended  here  to  go  at  length  into 

confirmations.     The  principal  cases  on  the  p 

in  the  margin  (i).     It  is,  however,  to  be  obsi 

eideration  is  necessary  (^),  and  that  a  moral 

sufficient  {t)  mibstralam  for  such  confirmation 

EiprcHcoD-         I.  Lord  Hardwicke  says  (m),  that  if  an 

fotUrt"bind     during  minority,  but  shews  hia  consent  to 

inhDti.  coming  of  age,  it  shall  effectually  bind  hi 

been  said,  that  if  an  infant  enter  into  an  ob 

of  money)  and  the  obligee,  when  he  comes 

him,  and  the  infant,  being  of  full  age,  pron 

forbearance,  that  he  will  pay  him,  this  proi 

bind  him(R);  but  this  is  controverted  elsew 

Davenant  (p),  the   bond   had   been  given 

amount  of  a  debt,  not  for  neceuariei :  and 

specialty  had  so  extinguished  the  simple  con 

a  sufficient  consideration  to  found  an  expres 

and  consequently  assumpsit  upon  the  original 

be  maintained.     Where  defendant,  under  i 

the  pluntiff,  and  afterwards,  at  full  age,  pi 

this  is  a  good  consideration  ;o  charge  the  del 

not  necessaries,  be  delivered  to  an  infant,  a 

to  pay,  he  is  bound  (r).     And  as  to  contra 

which  are  not  necessaries,  there  is  no  doubt 

is  not  bound  by  them,  yet  that  such  contn 

sideration  at  law  to  support  a  promise  to 

Promin  to  j»j  full  age.     To  make  such  promise  sufficient 

^'^''^.T'    sg^'  »t  '»"•  't  '8  necessary  that  it  should  be  ( 

ridentioQ  for    knowledge  that  he  was  discharged  by  his 

tncied  hthtt    *^c''  '^^  action  commenced  is  not  sufficien 


(>)  ChetterfieM  v.  Jidimii,  1  Aik.  354.  &  Aid.  1 

Smith*.  French, ib. 246.    Foiv.  Macralb,  <1)  2' 

3  B.  C.C.  400.  tod  n.  DeloruDCP.  firowD,  Inf.  (1). 

3  B.  C.  C.  63a     Wharloa  v.  May,  S  Vet.  (m)  '2 

37.    Klorae  v.  RotkI,  12  Ves   355.    Lad;  (h)  3 

Ormonde  v.  RuicFiinion,  13  Vc  4T.   Pur-  Cro.  Kli 

cell  V.  M-Nani&n,  Pickett  n.  Loggan,  Hu-  <o>  Ci 

.  BMcley.  14  Vei.  91,  216,  273.  178. 


Sij  V.  Baiwick,  I  V.  &  B.  195.      Roche  c.  (  p)   2 

O'Brien.  1  B,  Sl  B.  330.  Smyth  t.  Smyth.  Co)   t 

2Mad.  T5.  Cciffithc.Robiu*.  3Mad.l9l. 


Taylor  «.  Obee,  3  Pri.  93.  Oliver  r.  Courl, 
8  Pri.  127,  and  cawi  in  Bell'sSup.  to  Ven. 
Sen.  314.  lut  ed.  Aa  to  iubKqa«iil  liani. 
acliona  nol  amouDling  la  confiraiitiaD,  see 
Wood  V.  Dowaea,  IS  Vts.  130. 
(*)  3  Burt.  1805  ;  3  Taunt.  313  ;  5  B. 
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defemkit  deny  the  ratification  of  the  contract  after  age,  the  proof  of  Pi.  il— B».  I- 

infancjliei  upon  him  (0-     By  9  G.  4,  c.  14,  s.  5,  no  action  shall  be  _£lLiJ — : — - 

•Miniiined  whereby  to  charge  any  person  upon  a  promise,  made  after  ^^"^J^;^' 

full  ige,  to  pay  any  debls  contracted  during  infancy,  or  upon  any  by  itatuto. 

ntlficalion  after  age,  or  any  promise  or  simple  contract  made  during 

m  fane  J,  unless  such  promise  or  ratification  be  made  by  some  writing, 

signed  by  (he  party  to  be  charged  therewith.     Under  the  old  law  of  Devne  by  in. 

wills  ills  said  to  liave  been  decided  in  Chancery,  that  if  an  infant  ^^^  ^/^'|,^ 

borrov  a  sum  of  money,  for  which  he  gives  a  bond,  and  devises  his 

personal  estate,  being  of  sufEcient  capacity  for  payment  of  his  debts, 

"particularly  those  he  set  his  hand  to,"  this  bond  debt  shall  be 

paid(ii).    So,  as  we  have  seen,  infants  may  purchase,  and  at  their  purchase* 

full  age  agree  thereto,  and  bind  themselves  thereby.  f^i^w^  ** 

Id  order  to  disaffirm  continuing  future  contracts  by  a  partnership,  Diuffimiuicc 
an  infant  partner,  immediately  on  coming  of  age,  or  within  a  reason-  "'  '^JllJl'fo,'*' 
able  time  afler,  should  give  notice  of  his  disaffirmance  to  the  creditors,  partmr  coming 
orkwillbe  liable  (w);  but  he  will  not  be  chargeable  in  respect  of  °'^"8'' 
pait  conlracts,  unless  his  promise  to  pay,  or  ratification  be  in  writing, 
as  ibove  stated. 

So  a  security  given  fay  an  infant,  which  is  only  voidable,  may  be  securitin  by 
remed  by  a  promise  after  he  comes  of  age.  In  such  case  he  is  I^^vSl  °" 
bound  in  equity  and  conscience  to  discharge  the  debt,  though  the 
Uircoald  not  compel  him  to  do  so :  but  if  he  choose  to  waive  the 
pritilege  of  his  infancy,  the  subsequent  promise  will  operate  on  the 
prceding  consideration  (a;).  In  Baylit  v.  Dimly  (y),  it  was  de- 
cided, on  special  demurrer,  that  in  debt  on  bond,  to  which  the 
defendmt  pleaded  infancy,  the  plaintiff  could  not  reply,  that  the 
defendant  had  ratified  the  bond  after  he  came  of  age,  the  Court 
"■wrrinK,  tl»at  the  ratification  must  be  by  an  instrument  of  as  high 
» nature  u  that  which  created  the  original  obligation ;  and  payment 
«  part  of  a  demand  is  not  such  a  confirmation  or  evidence  of  a  pro- 
iiiw  to  pay  the  reminder  (a).  Nor  is  an  acknowledgment  and 
Fomise  to  pay,  before  attaining  age,  sufficient  (a).  And  where  it  is 
clear  upon  the  face  of  the  instrument,  that  it  is  to  the  prejudice  of 
Ihe  infcnt,  as  a  bond  with  a  penalty  for  interest,  he  cannot  confirm 
»  by  parol  (6). 

However,  if  the  original  transaction  be  not  perfectly  fair,  and  the  Oripu^^ 
infant  be  entrapped  into  a  ratification  of  it  immediately  after  he  f„^uj,o" 
cornea  of  age,  equity  will  give  relief;  and  so  also  if  the  '■»''^"'''^"  ^^^db*. 
«  made  without  a  fiill  knowledge  of  the  circumstances  of  the  case  t,i,  «iificMu.Q 
«d  rf  the  confirmer's  rights,  or  under  any  influence  connected  with  »^'  Hfi- 


(-ipi'r  ^-  (V)  3  M.  &  S.  417. 


(0  n 

IW  *  ^'^  •■  H.m«o.  S  B.  &  Aid.         Jo  Sn.-.tU.Git»on.P«W.Add.U». 
<•>  P«  AiWrit,  (T).  3  T.  R.  766.       ■     ^\b)  3  1«.  *  S.  *47. 
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Pt.II.— Dk.i.  the  transactioni  having  its  origin  during  in 
Ch.  ILS.J1.  ^'g  gjj^jj  consider  this  point  at  large  when  w 

ca^n  unfair,  firmations  of  breaches  of  trust,  and  other  in 
perty  of  infants  (66).  Where  a  schoolboy,  abc 
debt  of  59/.  for  burgundy,  claret,  &c.,  with 
months*  time,  who,  a  few  days  after  he  came 
him  to  give  a  note  for  the  amount,  without  pr 
delivering  a  bill :  Lord  Hardwicke,  under  tli 
case,  decreed  the  note  to  be  delivered  op, 
plaintiflT,  who  was  executor  of  the  infant ;  h 
there  was  no  fraud,  such  a  note  would  be  g 
to  enjoin  the  defendant  from  bringing  an  ac 
the  time  for  doing  so  till  the  next  Michaelm 
an  action  were  brought,  the  executor  should 
of  Limitations  (c).  So  in  Crowe  v.  BaUaro 
bargain  with  the  infant,  and  his  alleged  conf 
bond,  were  both  set  aside,  as  tainted  with  firau 
in  efiect,  that  a  bond  given  at  full  age,  and  n 
a  notion  of  honour,  and  knowingly,  will,  : 
actually  advanced,  maintain  a  former  bargain 
ever  disadvantageous ;  but  that  it  is  not  a  C( 
bond  is  given  under  an  idea  that  the  old  one 
the  obligee  be  poor,  distressed,  and  under 
from  the  original  transaction,  although  unfoi 
2.  The  greater  number  of  cases,  however 
Courts  of  Equity,  with  respect  to  confirmal 
of  infants,  relate  more  especially  to  those  v 
which  may  be,  and  constantly  are  held  t 
subject  to  the  same  restrictions  and  conditic 
express  ratifications.  If  an  infant  purchase 
sion  after  he  comes  of  age,  it  is  such  a  tacit 

or  occupauon.  by  him  as  shall  make  valid  the  transacti. 
adjudged  at.  law,  that  if  an  infant  take  a  leai 
is  in  arrear,  and  then  the  infant  comes  of 
occupation,  that  this  is  a  confirmation,  and 
initio^  and  the  lessee  liable  to  all  the  arrears 
lessor,  at  full  age,  said  to  the  lessee,  ''  God 

Receiptor  part  ^^'^  ^"  affirmation  of  the  lease  {g).     In  L 

cii  consider,  have  been  said  by  the  Court,  that  if  an  infa 
years,  sells  it  for  money,  and  after  age  re 
he  shall  avoid  the  grant  notwithstanding 


Implied  con- 
fimiatioDs. 


Coiidonance 
iu  poiiimion 


atiuQ. 


(hb)  Pott,  Part,  III.,  Book  11. 
(e)  Brooke  v.  Gaily,  2  Atk.  35. 
(W)  1  Ve«.  jun.  ^16;  3  B.  C.  C.  116; 
2  Cox  253. 
ie)  Co.  Lilt.  3  ei  J  2  Venir.  203. 
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mid  ID  ibe  commenceinentt  could  not  be  made  good  by  any  sub- Pr.  IL— Be.  l 

wquent  act    But  this  seema  moat  questionable,  and  there  is  little     "' — ' '■ 

doub  but  that  such  a  transaction  would  be  upheld  in  equity.     In  Of  intann. 

^faailM  Y.  ITiombufy  (i),  an  agreement  being  void,  {query,  void- 

■''iejjuigainst  an  in&nt,  yet  was  decreed  by  the  Lord  Chancellor, 

the  io^t  having  received  interest  under  it  after  he  came  of  age. 

So  ifao  infiut  make  an  exchange  of  lands,  and  continue  in  posses- 

«ioQ  after  he  come  of  age,  he  shall  be  bound  by  it  in  equity  {k).     In  Of  renu. 

Snili  T,  Low  {I),  a  mother,  aa  guardian  to  her  children,  vho  were  all 

intimtg,  granted  a  building  lease  of  part  of  their  estate,  for  forty -one 

yean:  ud  her  eldest  son,  then  about  nineteen  years  of  age,  joined 

with  her  in  making  the  lease,  and  covenanted  for  quiet  enjoyment, 

snd  that  Ibe  rest  of  the  children,  when  of  age,  should  confirm   the 

lew.   The  children  all  attslned  age,  and  accepted  rent  ander  the 

lean,  for  above  ten  years  afler  the  youngest  came  of  age.     On  tbeir 

bringing  ejectment  against  the  lessee,  he  filed  a  bill  to  have  the 

leue,  which  was  a  beneficial  one  for  the  infanta,  established,  which 

Lord  Hardwicke  decreed,  principally  upon  the  ground  of  the  ac- 

cepiuce  of  the  rent  for  so  long  a  period,  and  he  directed  that  the 

pliiatif  should  have  his  costs  both  at  law  and  in  equity. 

Accarding  to  Lord  Hardwicke  (m),  there  are  several  cases  in  which  Rf^V^  '^ 
tlie  Court  binds  infiuits  to  contracts  made  on  their  behalf,  as  marriage  i*^ 
untncts,  especially  where  the  wife  accepts  pin-money,  or  ufter  the 
liuband's  death,  accepts  the  jointure  under  that  contract.     The  re- 
ceiibg  s  jointure  for  a-year^and-a-half,  afier  coming  of  age,  has 
^  held  an  a£Srniance  by  the  wife  of  a  jointure  settled  on  her  (n). 
Ami,  according  to  Lord  Eldon  (o),  a  partial  accession  to  a  settlement,  Pinial  «lecti< 
•truld  be  considered  by  the  Court  an  election  tp  bind  her  to  the  i^iJi^^n't'  ' 
"bole,  manifeated  so  Uiat  the  Court  would  not  allow  her  to  with-  bLnd.  «.  lo  (h 
lirav.     But  although   the  female  infant,  when  of  age,  does   not  ^  J^aod  am 
chooie  to  accede  to  the  settlement,  according  to  the  opinion  of  Lord  pMmiiud  to 
Thurtow  {p),  approved  by  Lord  Eldon  (q),  and  which  is  now  the  d^.tiog'" 
Milled  law,  the  conscience  of  her  husband  is  not  bound  to  aid  her  in  f'       " 
defeaibg  it;  and,  as  in  equity,  he  would  not  be  permitted  to  do  so, 
■he  settlement  would  remun  so  far  valid,  since  it  is  impossible  to 
permit  her  act,  during  coverture,  to  be  effectual.     Thus,  if  the  pro- 
perty of  a  female  infant  consisted  of  an  estate  for  lives,  she  might, 
when  of  age,  refuse  lo  do  any  act:  but  the  husband,  being  teuedjure 
«*w",  would  have  a  right  to  say,  that  if  she  would  not  settle, 
wwriling  to  the  agreement,  he  would  take  the  tents  j  and  that,  as 

ii,\V^«™-Wl.  (,j  MUd.r».    Lord  Hawwood.  18  V«. 
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she  could  not  renew  without  his  consent,  he  iv 
sent ;  and  if  the  estate  expired  during  the  co 
complain.  It  has  even  been  held  that  an  e 
husband  of  an  infant,  to  take  a  jointure  wi 
coverture  (r). 

Acquiescence  after  age,  by  an  infant,  in  ps 
his  father,  or  by  hit  father  to  or  for  the  ben 
minority,   and   the  lifetime  of  the  father^  i 
preclude  him  from  filing  a  bill  against  the  < 
ment  (s).    But  in  Cooper  v.  Thornton,  under  tl 
case,  where  the  legacy  had  been  given  to  the 
divided  between  himself  and  his  family;**  and 
executor,  who  made  the  payment,  were  dead, 
infant  was  held  to  bar  his  claim.     In  Lee  v.  . 
that  a  legacy  at  twenty-one,  the  interest  for 
satisfied  by  advancements  during  minority  f( 
nor  by  a  legacy  larger,  but  of  a  difierent  m 
the  executor,  there  having  been  no  positive 
no  demand  for  ten  years* 

Where  the  articles  of  apprenticeship  of  i 
contained  a  proviso  that  the  apprentice  shou 
certain  district,  and  the  father  covenanted  thai 
a  bond,  in  a  penalty,  to  that  efiect  when  he 
three  years  after  age,  with  a  knowledge  of  t 
to  serve,  but  was  never  called  upon  to  exec 
commenced  practising  within  the  prohibited 
be  DO  such  affirmance  of  the  proviso,  or  ad( 
but  that  a  motion  to  restrain  bim  from  then  p 
with  costs  (t). 

In  Guy  V.  Burgess  (u),  where  on  a  referei 
costs,  as  attorney  for  the  defendant  during  e 
struck  out  all  the  charges :  the  Lord  Cham 
the  Master  to  review  his  report,  on  the  grc 
employment  by  the  defendant,  after  coming 
an  implied  undertaking  to  pay  the  prior  part 
during  minority,  and  he  directed  the  Master 
the  circumstances. 

Where  an  infant,  by  his  answer,  desired  th 
for  younger  childrens'  portions,  might  not 
other  lands  for  raising  the  portions  to  prever 
hearing,  which  took  place  four  years  after  1 
to  the  ofier,  for  he  had  delayed  the  sale ;  an 


(r)  Per.  Cur.  3  Atk.  616. 
(«)  Dagley  o.  Tolferry,!  P.  Wms.  285. 
Cooper  V.  Thornton,  3  B.  C.  C.  97  n.  186. 
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to  depart  from  his  ofier,  iinmediately  on  coming  of  age,  to  have  Pt.  11 Bk.  I. 

applied  to  the  Court  to  have  retracted  it,  and  amended  his  answer,  SlUi}}-  ^'  ^^' 
which  was  not  done,  or  any  complaint  made  (x).  So,  we  shall 
fiod(y)i  in  cases  where  a  day  is  given  to  infants  to  shew  cause 
against  a  decree  after  they  come  of  age,  or  the  final  carrying  it  into 
eiecution  is  delayed  till  that  time,  and  they  do  not  do  so,  they  will 
be  bound.  But  in  general  an  infant  is  not  bound  by  any  statement 
ifl  his  answer,  or  any  admission  in  the  cause  (z).  How  far  infants 
are  bound  by  proceedings  at  law,  or  in  equity,  respecting  them  or 
their  property  during  infancy,  when  they  come  of  age,  will  be  con- 
sidered when  we  come  to  discuss  suits  by  and  against  infimts  in  the 
last  part  of  this  Treatise. 

If  the  confirmation  be  conditional,  as  ^'  when  he  is  able,*'  some 
proof  of  it  must  be  given  (a). 

The  confirmation  must  be  before  action  brought  (6).  It  belongs 
to  a  subsequent  part  of  the  Treatise  to  discuss  how  far  breaches  of 
trust  may  be  confirmed  by  infants  after  age  (c). 

III.  As  to  the  avoidance  of  the  voidable  acts  of  infitnts  it  is  said,  Voidable  acu 
that  matters  of  record  done  by  an  infant  must  be  avoided  within  age«  ^d^^hen  u!d 
Matters  in  fait,  either  within  or  after  age  (d).  ^  '^'llliL*" 

However,  if  an  infimt  bargain  and  sell  lands  by  deed  indented  and  ^^^^^    \ 
enrolled,  he  may  avoid  it  at  any  time  (0).    And  it  is  said,  that  if  an  deed. 
in&nt  appeared  by  attorney,  and  suffered  a  recovery,  it  might,  for  this 
error,  have  been  reversed  after  the  infimt  came  of  age(/).    None  By  privies 
hat  the  infant  himself,  or  his  representatives,  privies  in  blood,  can  °°^* 
tToid  a  conveyance  made  by  an  infant  during  his  non-age  (jf).     But 
this  must  be  understood  of  acts  voidable  only,  not  void,  of  which  all 
BKQ  may  take  advantage  (A).     Privies  in  estate  alone  cannot  avoid  a 
conveyance  made  by  an  infant  (t).     Nor  privies  in  law  as  the  lord  by 
escheat  {k),     A  debt  contracted  during  minority  is  a  sufficient  con-  Policy. 
tideration  to  support  a  policy  on  the  infant's  life :  for  the  interest  must 
he  contingent,  since  the  in&nt  may  or  may  not  avoid  the  note,  and 
Jostice  Buller  said,  he  doubted  whether,  till  so  avoided,  the  note 
omtnot  be  taken  against  a  third  person  to  be  the  note  of  an  adult, 
for  the  maker  of  the  note  only  could  make  that  objection  (i).     An  PartDerahips. 
io&nt  partner  coming  of  age,  and  not  disaffirming  the  partnership, 
inay  be  considered  in  the  light  of  an  incoming  partner,  as  regards 

(x)  Cecil  V.  Salisbury,  2  Vera.  224.  (e)  2  Inst  673. 

V)  Poti,  Part  IV.  (/)  1  Sid.  321  j  1  Leo.  142 ;  5  Mod. 

'0  Hawkinet).   Liucombe,  2  Sw.  3d2,  200. 
u»i  cues  there  cited.  (g)  8  Co.  42  6 ;  2  Inst.  483 ;  Roll.  R. 

a)  SEsp,  160;  2H.  Bl.  116;  4  Esp.  401. 
^;  16  E.  423;  6  B.&  C.  603;  7  Biog.  (h)  Garth.  436  ;  3  Mod.  301. 

I'33;  2  M.  &  P.  581.  (t)  8  Co.  43  a  ;  Roll.  Ab.  755;  Rep. 

1&)  2  B.&  C.  824 ;  4  D.  &  R.  545.  301. 

^O  Seepos<,  Part  III.  Book  11.  (k)  6  Co.  44a. 

"i)  H^ic.Ab.  Inf.  (1)5;  Co.Litt.382;  (0  Dwyerv.  £die,  Park  on  Ins.  639, 

*  lost.  463.  and  see  pott. 
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Pt.  II^Be.I.  the  future  contracts  of  the  firm,  and  to  avo 
Cn.  n,  s.  II.  ^  jjg  comes  of  age,  give  notice  of  his  disaffi 

of  the  firm  (m) ;  but  he  may  recover  money 
tract  entered  into  during  infancy,  without  pi 
the  creditor  of  his  disaffirmance,  provided  it 
had  implied  notice  (ft),  but  not  without  one  o 
Acts  or  con-  j^  creneral  the  acts  or  contracts  of  an  infan 

tncUofinraQU  ,  ,  .  t      .        1         1         1 

voidable  at       80  Only  at  his  own  election,  but  the  other  f 

otber  party.      sQnal  privilege  which  none  can  take  advants 
and  being  a  disability  to  bind  himself,  but  n 
charge  others  {q).     In  Clayton  v.  Aihdown 
minor  and  his  guardian,  to  let  the  drfendant 
to  hold  after  the  infant  came  of  age^  was  en 
costs*     So  Lord  Redesdale  si^d  («),  "  it  is  i 
infants  for  their  protection,  that  though  they 
who  enter  into  contracts  with  them  shall  be  I 
loCant  caooot    to  the  infant  to  rescind  the  contract"  Howevi 
wJfoSUS^'*''  a  bill  for  the  specific  performance  of  a  contr 
m  aqiiky.         an  infant,  by  his  next  friend,  was  dismiss! 
it  being  clear  that  specific  performance  coul 
an  infant  (tf).    And  from  this  case  it  would 
that  he  who  seeks  for  equity  must  do  equil 
an  infant,  can  maintain  no  suit  on  any  act  c 
avoided  by  him* 
Premises  and        A  promise  to  an  infant,  on  his  paying  a  2 
contracts  to  a«  ^  YA^  ^n  assuraucc,  was  held  to  bind  the 

larant. 

infant  might  have  receded  (x)  from  his  p 
infant  to  pay  so  much,  in  consideration  of 
enjoy  such  a  house,  was  held  binding,  al 
have  receded  (  y).  So  an  infant  may  main 
crop  of  grass)  on  a  contract  made  for  his  ben 
upon  it  («)•  Where  the  contract  may  be  fo 
or  to  his  prejudice,  the  law  so  far  prote 
opportunity  to  consider  it  when  he  comes 
voidable  at  his  election  (a).  As  in  a  con 
infant  (&)•     So  an  infant  may  sue  an  adult 

(m)  Goode  0.  Harnson,  5  B.  &  Aid.  (t)  4 

60.  (•»)  C 

(»)  Hobnas  s.  Blogg,  I  Mo.  466;  8  (»)  Si 

Taunt  35.  (y)  9 

(0)  Burr.  1566;  2  Str.  938 ;  2  M.  &  S.  446  ;  1  ! 

205.  6  T.  R. 

(p)  1  Show.  171 ;  3  Mod.  248.  <s)  1 

Iq)  i'ow.  Contr.  33.  (a)  F 

9Vm.  Ab.393.                '  (6)   1 
i  Sch.  &  L.  68. 
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naniage, ilchough  (he  latter  could  not  sue  the  former (c);  and  may  Pt.it. f^t.l. 

DinerwiK  maintain  an  action  on  a  ntercantile  contract,  although  not  _"•  *^'  '^    - 
illoved  to  trade  (d).     But  he  cannot  bring  an  action  to  recover  back 
'  ueposit  («),  made  during  inrancj,  upon  a  contract  for  sale,  which 
I    ne  Tehiei  to  complete  when  of  age.     So  where  A.,  during  his  Premium  pM 
\    in&ncj,  paid  to  B.  a  sum,  as  a  premium  for  a  lease,  which  he'"'"*" 
^Toided,  and  received  no  benefit  from  it  after  bis  full  age,  he  was 
held  not  entitled  to  recover  that  premium  (/).     But  be  was  held 
^tilled  to  recover  bact  a  >um  which,  while  an  infant,  he  had  paid 
")  adTince  towards  the  purchase  of  a  share  in  the  defendant's  tradet 
'«  he  retained  by  the  defendant  as  a  forfeiture,  if  the  infant  &iled  to 
nilfil  ID  igreement  to  enter  into  partnership  with  the  defendant  (^). 

The  drawer  of  a  bill  of  exchange  cannot  set  up  the  infancy  of  the  BUI*  of 
payee  or  indorsee  as  a  defence  (A) ;  nor  can  the  acceptor  of  a  bill  of  •"''"*»■ 
exchuge  set  up  the  infancy  of  the  drawer  as  a  defence  to  an  action 
«  ihe  wit  of  the  indorsee  («).     So  it  was  held  in  Chancery  that  the 
indonee  of  a  note  may  recover  agunst  an  indorser,  though   the 
originii  drawer  was  an  infant  (A). 

ham  of  joint  contracts  by  an  infant  with  adults,  the  infancy  joint coouwu 
does  not  excuse  the  other  party  who  remains  bound  (/). 

luppears  the  act  to  restore  the  possession  or  matter  to  the  infant  Avoidance 
oogtiiobe  of  equal  notoriety  with  that  which  transferred  it  from  ^^"^^^^^^ 
lmii(«>    And  the  avoidance  must  be  within  a  reasonable  time  («).  *iib°tb«  cop- 
la  we  esse  at  law  the  delay  of  a  year  was  held  unreasonable  (o).  '"'='• 
\    Aad  in  Holmet  v.  Stog^  (p),  it  seemed  to  be  thought  that  an  ae- 
I    ipieiceine  of  four  months  precluded  an  infant  from  subaequently 
I   iuSmiing  a  lease. 


SECTION  in. 

Of^cU  and  Mallert  by  and  concerning  Ii^anU  in  Pait,  which  are 
void. 

warrant  of  attorney  by  an  infant  is  absolutely  void  at  law  (y).  Wamoi  of 
« IS  an  appointment  of  an  attorney  by  an  infant  (r) ;  and  therefore  •*^"^- 
>  eoflinent  made  by  him  by  attorney  is  so(*),  but  he  may  make  an 
"tomey  merely  to  receive  seisin  (0-     An  infant  cannot  appear  by 

ItVS-f^l-  (-i8T«nl.». 

P^'5  S:.?^  ('>  Bromfield  ..  Smith,  3  T.  R.  436. 

/ 1  1  H    *"-  Cw.  198.  ( p)  S  T.UM.  3&  i  ><id  Me  Kel.e j'.  cue. 


o,7^S>^-«  ,i'>,"^'""' 


<*)Gt!?^^^',";*?-'3<.  _'(?)Tiiw'.  Pr.  M4.  Bth  rf.;    1  Chit. 

Roll.   Ab.    730;    5  M<^-  *»1 


U)""!..-,'!?"'''"'-  aU.iiu. 

^  "  i  IT,™  '«?  i  >  &P-  le  i  S  (.)  Br.  Ab.  C.v,n.  ,1.  4. 
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1»T.  II— Bk.L  attorney  in  a  Court  of  Law,  and  if  he  did,  su 
Ch.  II.S.IIL  ^  gQ^j  ground  for  reversing  the  judgment 

tion  {x) ;  and  if  an  infant  defendant  appear 
will,  at  the  instance  of  the  plaintiff,  compel  a 
tuting  a  guardian  {y).     So  a  warrant  of  attor 
by  an  infant  is  absolutely  void  {z).     So  if  en 
of  attorney  given  by  an  infant,  it  will  be  set 
A  surrender  of  a  lease  by  an  infant  is  absol 
whether  in  law  or  by  the  acceptance  of  a  ne 
ever,  is  questioned  by  Lord  Mansfield  (d) : 
if  for  his  benefit,  or  it  have  only  a  semblan( 
be  only  voidable  (e) ;  the  reason  of  the  dec 
in  BacofCs  Abridgment  (/) :  and  it  was  sa 
the  second  lease  was  held  void  was,  becaui 
void  under  the  statute,  and  unless  the  surr 
void,   the  infant  would  have  lost  all.     *' 
Powell  {g\  **  conveyances  by  act  of  law 
infant,  where  there  is  no  apparent  benefit^  o 
him."    An  infant's  grant  by  deed  of  a  rei 
void  (A);     So  if  an  infknt  grant  a  rent-char^ 
not  voidabter  only,  but  ipio  facto  void  (t). 
Thompsoh  v.  Leach^  it  is  said  to  have  bei 
that  it  was  only  voidable  by  him  when  he  c 
a  grant  of  a  lease^  or  other  deed  of  incc 
an  infant,  would  seem  to  be  void  {k)y    a 
cannot  be  confirmed  at  full  age  (/) ;  but 
the  infknt  reversioner  in  fee  of  the  next  av 
tion  at  full  age,  may  operate  as  a  confirmal 
tenant  for  life  (m).     So  an  infant  cannot  ra 
and  sale,  at  least  such  seems  to  be  the  betti 
raise  a  use  by  covenant  to  stand  seised  in 
marriage  (ti).    A  submission  by  an  infant, 
bond  is  void  (o) ;  but  if  two  sign  an    obi 
Bonds,  awards,  infant,  but  binds  the  other  party  ( p).      A  b 
^agloterest.  tioned  for   payment  of  the  principal  and 
void  (;},  not  being  for  the  benefit  of  the  inj 


Grants  of 
reinaindeni, 
rent'^harge, 
leases,  ad- 
vowBon. 


Uses. 


(m)  Cro.  Jac.  289  :  2  Saund.  212  a. 
(x)  5  B.  &  Aid.  418. 
(y)  7  Taunt.  488. 
(i)  I  H.  Bl.  76. 

(a)  2  Bine.  475 ;  8  T.  R.  300.     • 
(6)  2  Roll.  Rep.  408 ;  30  Car.  502 ;  3 
Mod.  310  ;  per  Cur.  9  Vin.  Ab.  374. 
(c)  Ibid. 
((/)  3  Burr.  1794. 

S)  Powell  Cont.  33. 
)  Inf.  (I). 
(jf)  Powell  Cont  33. 


C^)  C 

Mod.  3li 
(Ic)  Si 
(O  B, 

Conv.  2f 
(o)  L 

(P)   I 

(9)   IN 
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'nter  iiilosiMurily  for  interest  (r).     And  if  it  he  fornecettariet,  it  Pt.  11.— Bk.  1. 

•ill  nol  drown  the  simple  contract  debt  (»)  for  this  reason.  However,  -^ — '— ■* 

iliere  ire  authorities  for  such  a  bond  being  voidable  only  (/).     An  ^/'cmtit^ 

infant  ia  m  liable  to  a  penalty  for  non-performance  of  a  contract  (tf). 

An  iD&nl  cannot  be  liable,  as  the  acceptor  of  a  bill  of  exchange  (w), 

^(liough  drawn  for  necessaries;  nor  if  drawn  in  the  course  of  Irade(jB); 

i°f  is  an  inrant  bound  by  an  admisaion  made  during  infancy,  that  the 

note  »as  for  necessaries  {y).     So,  according  to  Perkins  (a),  all  such  Gift*.  gt»i*>,. 

gifts,  grants,  or  deeds  made  by  infants,  which  do  not  take  effect  by  \i^^jl_    "' 

Wivery  of  his  hand,  are  void.     A  release  by  an  infant  of  all  his  right 

"1  lands,  of  which  he  was  never  seised,  ia  void  \a).     So  release  of  a 

Jebt  by  m  infant  executor  was  void,  unless  satisfaction  was  shewn  (6). 

'^n  inrant  cannot  avoid  a  lease  which  is  for  his  own  benefit  (c).  Lpim  far  hi* 

tJnequal  partition  by  an  infant  is  void  during  infancy  and  after-  '*''"''*• 

*ardi  (d).    An  infant  cannot  covenantee);  and  a  recital  in  a  deed  to  Cotcpuu. 

vhich  an  infant  is  a  party  during  infancy  has  no  operation,  so  far 

aa  le  is  concerned,  and  cannot  affect  his  interest  in  equity  (/).      A  »>«  wiibaat 

lease  by  an  infant,  without  reservation  of  rent,  is  absolutely  void  {g) :  *""* 

hoiKier,  this  is  questioned  elsewhere,  and  the  reason  given  is,  that 

the  lessee  could   not  avoid  it  (A).     Mr.  Preston's  opinion  is,   that  Lease  aid 

before  the  decision  in  Zouch  v.  Parton*  (»),  a  lease  and  release  by  an  "•'•■*•' 

inrsntbadbeen  treated  by  the  profession,  and  the  best  text  writers  as 

absolutely  void ;  and  he  questions  the  authority  of  that  case,  where 

iivw  decided  to  be  only  voidable  by  the  infant,  when  of  age,  and 

001  to  be  avoided  by  him  during  his  infancy,  and  he  holds  such  ^n 

lisnrance  to  be  void,  irrespective  of  any  bene6t  or  injury  to  the 

ioUiL   So  Lord  Hardwicke  says  (k),  that  by  law  there  is  a  total 

"Wiute  disability  in  an  infant,  that  by  no  manner  of  conveyance  can 

liedispoK  of  his  inheritance.     In  Pigot{l),  it  is  said  that  all  deeds 

'^e  by  an  infant,  except  a  feoffment,  are  void.    An  exchange  by  an  Ezcbang*. 

infani  is  void  (m)  i  however,  if  it  be  by  deed  and  livery  of  seisin  made 

liy  bimself,  it  seems  to  be  voidable  only  (n).     A  bargain  and  sale  en-  Barguo  »ad 

Mlted,  by  an  infant,  may  be  avoided  when  he  chooses  (o) ;  and  so  it  is  "^ 

apprehended,  may  the  assurances  which  have  taken  the  place  of  fines 

ci'r^™,--,?'^^- ■"»■*"!  Mo.679;      3  Roll.  Ab.  256  ;  16  Vin.  Ab.  222,  2S6. 

J  '..■.S.«7:  SH.  1)1.515.  fi,id   1   Vm.  inn.  319;  «e Hollii.gihe«d  »- 

::;  >c..,.KP..».         ,  '=-;.rB..*."°'.':-i.r;-'S-,  '"•.■ 
:;  n-,K-«-  m'  j../™.  p««-  conv.  250. 

(-)  Bt.C<,..p|,4o. 


''?v.».A£:3i 


(n)    ViD.  J>u.  a,  OS*.  ,    ,, 

(b>  Ibid,  ■MW;   Bi,Cov«tate,pl.  1^- 
(4  2  losi.  673. 
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Pt.  11 Bk.I. 

Gh.  II.  S.III. 

Deeds  ia 
geoerdl. 


Grants  of 

annuity. 


Contimcts  not 
penonal. 


Of  no  benefit 
to  infant. 


Provition  of 
deed  of  aepap 
ration. 


Whether 
chargable  in 
account. 


Trusteeship. 


and  recoveries.  And  it  was  laid  down  by  the  C 
Letich{p)f  that  where  it  is  held  that  the  deeds 
able  only,  and  not  void,  the  meaning  is,  that  no 
be  pleaded,  because  they  have  the  form,  but 
deeds,  and,  therefore,  are  not  void  on  that  acco^ 
some  special  matter,  and  a  letter  of  attorney  is  in 
is  said,  "  have  endeavoured  to  distinguish  be 
gives  an  authority  to  do  a  thing,  and  such  whic 
by  delivery  of  the  deed,  and  that  the  first  is ' 
voidable,  but  the  reason  is  the  same  to  make 
The  grant  of  an  annuity  by  an  infant  is  absc 
said,  if  an  infant  make  a  deed  and  deliver  it  \ 
age  deliver  it  again,  yet  the  deed  is  void,  for  it 
the  first  delivery  or  not  at  all  («). 

No  contracts  made  by  an  infant,  which  do  n 
bind  them  {t).  So  it  is  said,  if  an  infant,  pc 
years,  sells  it  for  money,  and  after  age  receives 
ation,  yet  it  is  void  ab  initio,  and  cannot  be  c< 
laid  down  (a;),  that  all  such  contracts  of  infanti 
apparent  benefit  or  semblance  of  benefit  to  th 
the  same  rule  has  been  laid  down  in  equity  {y}, 
ker  (z),  where  the  wife,  an  infant,  being  entitle 
in  certain  personal  property  and  other  contin 
into  a  deed  of  separation,  between  herself 
husband,  by  which  she  was  to  retain  her  pres 
perty,  and  the  husband  was  to  have  a  certain 
property  if  it  came  into  possession :  on  the  hi 
wife,  it  was  held,  that  the  deed  was  a  nuUi 
being  incapable  of  contract  as  an  infant,  a 
covert,  although  the  father  joined,  and  that  ] 
to  the  property  was  unaffected.  So  it  is  said 
estates  by  infants  are  void  where  there  is  no 

An  infant  is  not  chargeable  in  account,  eit 
He  cannot  be  made  to  account  as  a  factor  in 
he  is  not  chargeable  in  account  (c).  An  act' 
a  stated  account  cannot  be  maintained  (c{) 
account  by  an  infant,  afler  coming  of  age 
dence,  to  shew  he  had  been  supplied  wit 
in  it  (e).   It  is  for  this  reason,  as  we  have  sc 

(p)  3  Mod.  310.  (jf)  1    ] 

(9)  See  accordingly  3  P.  Wmi.  208;   .  .Fitzg.  175 


9  Vin.  Ab.  387. 

610. 

(r)  17  G.  3.  c.  26. 

(O   6  IN 

(>)  3  Co.  65  6. 

<«)  2  I 

(0  2  Roll.  R.  271.     Clowes  v.  B.ocks, 

C6)   Sm 

9  Ym.  Ab.  392. 

(tf)   Co 

(u)  Dal.  64. 

^ri)    1 

(x)  4  Bac.  Ab.  360. 

(O  2S 
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be  a  gurdian ;  adlher,  therefore,  can  he  act  u  tnutee,  unless  where  Pr.  ll.— Bk.  I 
enabled  to  do  so  by  statute.  Hence,  he  cannot  be  decreed  to  make  CbJ^sJ". 
utiafaction  on  the  ground  of  a  breach  of  trust,  or  of  a  devatlavit  (/), 
'"^ess  be  be  guilty  of  fraud,  when,  &■  we  have  seen,  he  will  be 
■^eouimble,  for  he  has  no  privilege,  if  he  be  old  and  cunning  enough 
^  dtcit  men.  Neither  can  an  infant  coasent  to,  or  concur  in  a 
''Rach  of  trust  (y) ;  nor  in  the  relinquiahmeDt  by  a  trustee  of  his 
<^ce ;  nor  can  he  release  the  trustee  from  any  breach  of  trust,  nor 
■"deed  after  full  age,  till  he  has  obuined  full  information  (h). 

Id  trespasB  vi  et  armit  for  cutting  off  the  platntifTs  hur,  the 
■le&ndint  pleaded  a  contract  with  the  infant  to  cut  off  and  have  his 
hair,  but  on  demurrer  the  Court  held  the  conUact  void  (t)- 

Ifuiinlant  contract  for  the  sale  or  purchase  of  an  estate,  he  cannot  speciGc  i>er- 
wforre  it  in  equity,  for  the  remedy  is  not  mutual  (i),  nor  can  specific  fomnnce  noi 
performance  of  a  contract  be  enforced  against  him  {t) ;  but  if  he  have  uaioct  or  by 
paidadepoaitor  money  under  it,  he  cannot  recover  it  beck  unleaa  in  ''™' 
cascDriraud  (m). 

k  infant  cannot  manage  hia  estate  where  there  is  a  guardian,  nor  caDootmankg 
in  such  case  haa  he  any  claim  for  anything  out  of  it  but  for  mainte-  •>"  *^"- 
Mna  (o).    He  cannot  make  a  will,  either  of  realty  or  personalty  (o),  or  owl'"  »  "'I 
and  be  cannot  vote  at  elections  for  members  of  parUament  (p),  or  be 
elected  to  parliaroeni,  or  be  a  burgess,  or  common  informer  (y),  nor  „  hold  v, 
deik  of  the  Court  of  RequesU,  nor  any  office  of  public  trust  (r) ,  nor  <>»'<*  "' »"''''" 
a  bailiff  or  sheriff's  officer  (j).  '"'*' 

So  it  appears  an  infant  cannot  be  a  bankrupt  by  reason  of  a  Buikrapt. 
tndii%(l).  A  fiat  againat  him  is  void  at  law,  and  will  be  superseded 
■idi  coitt,  and  he  may  try  the  validity  of  tbe  commission  by  an  action 
■eunathisassignees,  without  applying  for  a  tuperudeoM  (u).  It  seems 
doubtful  how  far  a  fiat  ia  good  issued  against  an  adult  on  a  debt 
incurred  during  infancy,  but  confirmed  after  full  age  (x).  If,  how- 
ler, the  infant  have  held  himself  out  to  the  world  as  adult  and  «t*s 
>'«,  and  have  Uaded  as  such,  the  fiat  will  not  be  superseded  on  bi> 
pedHon  (the  uaual  mode)  without  a  trial  at  law  if  the  assigneea 
oppoae,  although  the  petitioning  creditor  coosent(y).  The  joint  fiat 
"  bad  if  it  include  an  infant(z). 

K«£ii"^''°"''  "■  *''^  '  Vern.  337.  (r)  6  B.  &  A.  Bl. 

t  sZ*  ?";  5  Rep.  27  a.      Hiiidni»t.h  (,)  3  M.  &  R.  313.  „__, 

!l  Jll'^""' '  P»'^.  <  R<«^  27a  bothim.lAik.146i  ,bid.  197.      *;' P«rt» 

"'S^"-Boll.i.d,4  R«,  aSB.  B.r^»,  6  Ve..  601  ;  S  Moll.  520. 

C«  l^™"-   "*""'  P«W.   Add.       aM.iS.  496;3U™c.*Ch.t.lirt. 
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Petitioning 
creditor. 


InsolveDt 


Pt.  II.— Bk.  I.     Neither  can  an  infant  be  a  petitioning  creditor  I 
Ch.  u.  s.  hi.  ^j^g  jj^j^j  ^j^ .  ^^^  ^^^  ^jj^  solicitor  give  the  bond 

an  infant  (c) :  and  where  the  surviving  assignee  di 
heir,  the  Court  ordered  new  assignees,  a  new  bai 
assignment  (d) :  the  petition  against  him  for  this  ] 
entitled  in  the  bankruptcy,  but  under  the  statute 

It  is  a  subject  of  some  doubt  whether  the  infant 
The  act  7  G.  4,  c.  57,  extended  to  all  persons  in 
it  seems  under  former  acts  infants  were  held  entit 
as  of  course,  by  force  of  a  similar  enactment;  h( 
Haworth  (/),  the  Vice  Chancellor  held  that  th( 
pass  from  him  by  his  insolvency,  and  that  an  ini 
be  an  insolvent  under  the  49  G.  3,  c.  115,  the 
plied  "  to  every  person  charged  in  any  prison  fc 
debt,**  because  he  could  not  legally  be  in  custoc 
doubtful  points  appeared  formerly  to  be  whc 
required  to  be  made  by  that  act,  section  11, 
attorney  could  be  sufficiently  made  and  execute 
the  former  is  not  required  (A),  but  still  the  lattc 
is  submitted  that  on  that  ground,  although  tl 
right  to  present  a  petition  to  the  Court,  yet  n 
can  be  taken  in  his  matter  (t ) ;  and  of  late  yea 
been  discharged  by  the  Court  of  Insolvent  De 

An  infant  is  incapable  of  making  an  election  ir 
mine  or  vary  the  nature  of  his  estate  (A).  In  equ 
a  knowledge  of  his  rights  and  an  intention  to  el 
election  originating  in  inconsistent  or  altemati^ 
of  gifts  with  intention  express  or  implied  that  c 
for  the  rest,  and  the  infant  being  in  law  supp 
making  distinctions  between  them.  Nor,  indec 
guardians,  unless  expressly  empowered,  or  the 
for  them.  In  Seeley  v.  Jago  {fii)^  there  wai 
three  persons,  to  be  laid  out  in  the  purchase 
and  their  heirs,  and  one  died  leaving  an  infa 
that  £.  and  C.  of  age  might  have  their  moi 
whose  share  was  to  be  brought  before  the  14 
benefit.  So  on  a  similar  bequest  of  400/.,  t( 
settled  in  the  same  manner  as  other  lands  de 


Infant  in- 
capable of 
electing  in 
equity. 


(a)  £x  parte  Barrow,  3  Yes.  554. 

(6)  3  B.  &  Cr.  184. 

(c)  3Ves.  554. 

(W)  £x  parte  Bainbrid^e,  6  Ves.  451. 
Ex  parte  I^man,  13  Yes.  271  ;  and  6  G.  4, 
c.  16.  8.  66. 

(0  Buck.  478;  1  Rose,  3 10. 

(/)  5  Mad.  50. 

ig)  Sed  vide,  I  B.  &  P,  480  ;  13  East.«. 
where  the  Court  refused  t«  discharge  infants 


frora  custom 

<^>   1  Sc 

(O   Coo 

i^k)   Cai 

£arloin  v. 

v.  Hawley 

19  Ves.   1< 

389.      ArI 

</)   I>il 

Cm)    1 
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than  in  fiee,  afterwards  died  under  age,  having  made  a  will,  bequeath-  Pt.  U.^Bk.  I. 
log  his  personal  property,  it  was  held  that  the  400/.  did  not  pass  ^h.  ii.  s.  ill. 
thereby  {n).  In  Carr  v.  Ellison  (o),  money  under  a  private  act  of 
Parliaoient  was  to  be  laid  out  in  land  under  the  sanction  of  the  Court, 
io  uses  declared  by  the  act ;  a  female  infant  had  such  an  interest  as 
that  she  might  have  elected,  if  of  age,  to  take  it  as  money  absolutely^ 
but  while  it  continued  land  it  was  subject  to  a  remainder  over ;  she 
attempted  to  dispose  of  it  by  will,  both  as  money  and  land,  but  it  was 
held  to  go  to  the  heir :  the  Master  of  the  Rolls  saying,  that  during  her 
infancy  she  could  not  vary  the  nature  of  the  estate,  and  citing  the  case 
of  Cave  V.  Cave,  where  a  purchase  was  made  with  the  personal  estate 
of  land,  but  which  was  declared  subject  to  be  considered  as  the  per- 
sonal estate  of  the  infimt  during  infancy.  So  in  Fan  v.  Bamett{p), 
where  land  had  been  impressed  with  the  character  of  money  by  a 
trust  for  sale  for  payment  of  debts,  the  residue  to  the  grantor,  his 
executors,  administrators  and  assigns :  and  the  residue  came  to  an  in- 
fant who  died  under  age  intestate:  he  was  held  incompetent  to  have 
elected  to  have  it  reconverted,  and  it  was  decreed  that  it  passed  to  his 
administratrix,  and  not  to  his  heir  {q).  However,  a  second  husband 
of  a  female  infant  electing  to  take  a  jointure,  will  bind  her  during 
coverture  (r). 

In  consequence  of  this  disability,  Courts  of  Equity  have  frequently 
taken  upon  themselves  to  elect  during  infancy  for  the  infant:  the  cases 
in  which  this  will  be  done,  and  the  rules  which  guide  the  Court  in 
making  it  will  be  considered  in  a  subsequent  part  of  this  treatise  (s). 


An  in&nt  cannot  act  as  the  protector  of  a  settlement  under  the  Infut 
3  &  4  W.  4,  c.  74,  but  by  sections  88  and  48,  the  Lord  Chancellor  J*,5£SIL*' 
is  in  some  cases  constituted  such  in  his  room  during  his  disability. 
The  like  is  the  law  as  to  Ireland  by  4  &  6  W.  4,  c.  9S,  ss.  81.  46. 

By  the  last  annuity  act,  58  G.  8,  c.  141,  s.  8,  all  contracts  for  the  ABnwtwi 
purchase  of  an  annuity  or  rent-charge  by  a  person  under  age  are  to  ^"J|!^^' 
be  utterly  void,  and  incapable  of  confirmation  :  and  all  persons  pro- 
curing, engaging,  soliciting,  or  asking  any  infimt  to  grant,  or  attempt 
to  grant  an  annuity,  or  to  execute  any  deed  securing  the  same,  or 
inducing,  or  soliciting  any  infant  to  make  oath,  or  give  his  word  of 
honour,  or  promise  not  to  plead  infancy,  or  to  confirm  the  annuity 
after  age,  are  guilty  of  a  misdemeanor. 

On  this  section  it  has  been  held,  that  a  joint  and  several  grant  of 
annaity  by  an  infant  and  another,  though  void  as  to  the  infant,  is 
valid  as  to  his  co-grantor  (t). 

(a)    £ar!oiD  v.   Saunders,  Amb.  240;  2  Vern.  232.    Bor  v.  Bor,  3  B.  P.C.  178. 

ud  see  Rook  v.  Worth,  Belt's  Supp.  V.  S.  Streatfield  v,  Streatfield,  Cas.  temp.  Talb. 

^yo.  176,  and  caoes  cited,  1  Sw.  413,  n. 

(c}  2  B.  C.C.  66;  Dick.  796.  (r)  Per  Cur.  3  Aik.  616. 

(p)   19VCS.102.  1$)  Pott,  PBTt  111.  ad  Jin, 

(y)  See  BoQghton  o.  Boughton,  2  Ves.  (0  Gil  Ion  v.  Lillie,  I  Scott,  597.     Sc« 

12 ;  Belt**  Snppl.  260.    Tbomtf  v.  Gyles,  4  Taunt  10. 
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SECTION  IV. 

Of  the  Distinction  between  Acts  of  Infants  in  Pa 
Pr.li.-.Bi.l.  andFoidabk. 

Ch.  II.  S.  IV. 

Of  the  diatinc-  The  line  of  distinction  between  deeds  and  actsb 
the  acts  of  void,  and  those  which  are  voidable  only,  is  not  ver 
infants  in  pau   j^  jg  nevertheless  of  irreat  importance,  because  a^ 

which  arc  void  ^  *^  ' 

and  voidable,    tract  may  be  afterwards  established  by  a  confii 

implied,  but  a  voidable  act  or  contract  cannot,  b; 

Importance  of  Otherwise  {u) :  and  if  it  be  actually  void,  neithe 

thk  distinction.  -^    'i_    .      t  i         -j  1.1    i_  r»   r 

It ;  but  where  only  voidable  by  reason  of  mfsuicy . 

we  have  seen,  has  the  power  of  rescinding  the 

party  being  absolutely  bound,  if  the  infant  whei 

Bonds  with      to  hold  him  to  the  agreement  (x).   It  is  observed 

penalty.  Treatise  (y),  that  in  the  case  of  Sampson  v.  jS 

an  infant  had  borrowed  a  sum  of  money,  for  vrV 

and  then  dievised  his  personal  estate  for  paymei 

ticularly  those  which  he  had  set  his  hand  to 

decreed  to  be  paid,  notwithstanding  his  minori 

had  been  void  at  law^  this  could  not  have  beei 

agreement  could  have  made  it  better.     It  is>  hi 

the  question  of  void  or  voidable  probably  ne 

but  that  the  debt  was  paid  by  force  of  the  won 

will,  viz.j  '^  I  have  set  my  hand  to/'  which  ni£ 

mere  description  of  what  the  testator  meant 

particular  sum  of  money  he  supposed  to  be  si 

the  short  and  meagre  report  of  the  case  whv 

sufficient  authority  for  the  position  that  a  boi 

infant  can  in  any  case  be  good. 

As  to  gifts  and      Perkins  (a)  lays  down  that  all  such  gifts^  \ 

dooMio  not     infants,  which  do  not  take  effect  by  delivery 

take  effect  bv    all  gifls,  grants,  or  deeds  made  by  infants  1 

infonu        ^  writing,  which  do  take  effect  by  delivery  of  1 

himself  and  his  heirs,  and  by  those   vrhc 

Mansfield,  (6),  in  adopting  this  distinction, 

*'  which  do  take  effect,**  are  essential  as  exc 

and  such  like,  which  delegate  a  mere  powei 

(u)  Str.  670;  per  Lord  Hardwicke,  1  (3/)    1 

Atk.  353 ;  per  Car.  I  H.  Bl.  75.  354. 

(j)  Smith9.ProvinJMad.25.  Clayton  ix)    ^ 

V.  Ashdown,  3  Vin.  Ab.  393.     Holt  v.  (a>    &. 

Wood,  Str.  937.  (^fc>    8 
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nmilvdoelrine  will  be  found  in  the  txx>ka  dted  below(c),  and  theCourt  Ft.  H-— ^'-^ 

■0  JimfiM  T.  Leach  {d),  indmated  an  opinion  that  the  solemnity  of  —^ — '-^ 

the  conieyuice  was  the  reason  why  a  feoffment  by  an  infant  in  person 
*is  onl;  foidable :  and  the  same  account  is  given  by  other  authori- 
^  (tj.  In  the  case  of  Hudton  v.  JoMt  (/),  it  is  said  to  have  been 
decided  (hat  a  deed  of  grant  by  an  infant  was  only  voidable  by 
shenog  his  iniancy,  and  not  void :  because  it  was  delivered  with  his 
own  huids.  So  in  the  case  of  Atutin  v.  Jeteat  (g),  where  an  infant 
^agk  1  horse  and  paid  part  of  the  consideration  money  with  his 
ovn  hands,  and  afterwards  brought  assampsit  for  the  horse :  the  con- 
tract 10  kr  was  held  good,  because  the  money  was  delivered  with  his 
ovn  hands,  but  a  bare  agreement  only  to  deliver  the  horse  would 
hare  been  absolutely  void  (h).  It  appears  at  one  time  to  have  been 
extended  that  the  deed  of  an  infant,  whereby  he  gives  authority 
only  (u  a  letter  of  attorney)  is  void,  but  where  he  passed  any  interest 
on);  voidable :  but  that  distinction  was  wholly  repudiated  by  the 
Court  at  unreasonable  in  the  case  of  Thon^on  v.  Leach  (*).  In 
ism't  Abridgment  {J),  it  is  said  that  the  reason  why  the  feoffinent 
of  an  infant  is  only  voidable  and  not  void,  is  not  only  because  he  ia 
■lined  to  contract  for  his  benefit,  but  there  ought  to  be  some  act  of 
notoriely  to  restore  the  possession  to  him  equal  to  that  which  trans- 
fered  it  from  him. 

On  the  other  hand  the  distinction  is  said  to  be  that  acts,  deeds,  ^''"i''" 'Jj^ 
udcoDlrecta  by  an  infant,  if  for  hit  benefit,  are  voidable  only,  and  S^^ttMtb* 
nolToid,  but  that  all  others  are  void.  Thus  contracts  for  his  necesBaiy  <«*'- 
ustensjice,  medicine  snd  schooling,  for  learning  is  as  necessary  as 
Mbn  things,  bind  him  for  Ihis  reason  (k).  80  it  is  said,  that  for  this 
fMson  he  may  bind  himself  apprentice,  for  it  is  for  his  benefit  to  be 
iutnicted  to  gain  a  living  (I).  So  it  is  said  that  a  letter  of  attorney  by 
>n  infant  to  accept  a  feoffment  for  him  is  good,  because  it  is  for  his 
l^nefit  («).  So  in  the  Lady  Betty  CromwelCt  case  (n),  a  contract 
'"d  Bgreement  made  by  an  infimt,  witli  the  advice  and  consent  of  her 
&iendB,tomm  interest  into  principal,  upon  condition  the  creditor 
»ould  not  extend  the  lands  of  the  debtor,  which  if  he  had  done,  there 
■ould  not  have  been  anything  left  to  support  her,  was  established  in 
Chancery  against  her,  on  the  ground  of  its  being  for  her  advantage. 
So  aa  to  the  question  whether  a  female  infant  is  bound  after  age  by  an 
agreement  for  a  setUement  made  previously  to  her  marriage,  we  have 

(OBr,  C«m,pl,«;4BM.Ab.3«).  (0  9  Vin.  Ab.  382  ;t*  {•;"■'"«, 

U)6ABBei3B«.Ab.363,  (m)  Br.  F»ile«,  31 ;  9  Vin.  \b- 384. 

J!)  Hob.,,.  "'■  S)  C'""I  <■•*«■ '^'-  ' 

S  ?"»■  «^  M^.  137.  1  g;  Cm.  Abf  287. 
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Pt.  ii.^Bx.  I.  seen  that  the  Court  always  looks  to  see  whether  the 

Cb  II  S  IV  . 

— • — '-^ — '"  her  benefit;  if  it  be  so  it  will  bind  her  (o) ;  if  not,  it 
void  (p).  In  general 9  as  we  have  before  seen, 
benefit  or  injury  to  the  infant,  turns  the  validit 
Chancery  of  all  contracts  and  acts  done  by  him, 
during  infancy,  or  immediately  subsequent  whilst  \ 
of  those  who  had  the  control  over  him  during  th 
contracts  of  infants  are  held  to  be  absolutely  voi 
prejudice,  or  in  which  there  is  no  apparent  beoefi 
benefit  to  the  infant ;  but  as  to  those  from  whi 
receive  benefit,  and  which  were  entered  into  wi 
they  are  only  voidable  {q).  According  to  Bu 
laid  down  as  a  general  principle  by  Lord  Mansfi 
Drury  v.  Drury^  that  if  an  agreement  be  for  the 
at  the  time  it  shall  bind  him,  and  that  that  rule  1 
subsequent  cases*  So  it  is  declared  («)  elsewhei 
the  benefit  of  the  infant  at  the  time  is  at  most  < 
infiint  himself,  and  those  the  Court  can  pronoi 
prejudice  are  void.  So  it  is  laid  down  that  the  r\ 
bond  with  a  penalty  is  wholly  void,  is  that  on  tl 
the  infant's  prejudice  (Q,  and  that  the  same  i 
feoffment  by  an  infant  to  his  guardian  is  whol 
case  in  Rollers  Report  {x),  it  was  laid  down,  an< 
acquiesced  in,  that  when  an  infant  gives  and  ma 
passes  by  the  delivery  unless  it  be  for  the  ben 
then  he  has  his  election  to  affirm  or  dissaffirm 
Warwick  v.  Bruce  (y).  Lord  EUenborough  re 
sideration  being  in  part  executed  by  the  infant 
to  weigh  with  the  Court  (js),  yet  Dampier,  Jus 
question  did  not  so  much  depend  upon  whet 
was  executed,  as  in  what  manner  the  interest  < 
afiected.  So  according  to  Mr.  Powell  (a),  i 
law  are  void  or  voidable  as  against  an  infant,  e 
to  be  for  his  benefit  or  not. 

In  the  well  known  case  of  Zouch  v.  Parson^ 
by  lease  and  release  to  C.  in  fee ;   C.    diec 
infant,  his  heir,  also  being  an  executor  and 
B.  the  mortgagor,  paid  off  the  remaining  mc 

(c)  2  Ed.  39 ;  3  B.  P.  C.  492.     Drury  172  ;   Roll, 

r.  Drury,  &c.  S.  477  ;  2  I 

(p)  May  V.  Hook,  4  Bac.  Ab.  361,  &c.  (u>   Roll. 

\il)  Bac.  Ab.  Inf.  I.  3,  citing  Harvey  t>.  (jc^   2  Ro 

Ashley,  3  Atk.  610.     Holt «.  Ward,  Fitzg.  (y )   2  M. 

175,  275;  1  Fonbl.  £q.  80.  <z)   See  : 

(r)  2T.  R.  159.  C«>    Con> 

(0  2  H.  Bl.  612 ;  3  M.  &  8.  447.  (6)    1  W 

(0  Cro.  Eliz.920;  Moo.  679;  Co.Litt. 
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1. 1.  C,  the  infant,  with  his  co-executor  and  B.,  conveyed  by  lease  Pr,  IL— B«.  I. 

»nd  jdeae  to  the  plaintifis,  who  were  new  morlgageeB  in  fee ;  but,  -S — =— = ' 

wbaquentJy,  however,  J.  L.  C.  entered,  while  within  age,  to  avoid 
Ms  conKyance  to  the  pifuntiffi ;  and  the  question  was,  whether  that 
conieyjnce  was  vrad  or  voidable  only;  if  void,  the  plaintifia  could 
not  reeoTcr,  since  the  infant  had  fay  hia  entry  poaseaaed  himself  of 
l<i>  old  estate  ;  if  voidable  only  at  tbe  full  age  of  the  infant,  they 
*ould  be  entided.  Lord  Mansfield,  in  delivering  the  judgment  of 
^tin,  (which  was  unammous,)  said  Uiat  an  adult,  under  the  same 
dKDmstaoces,  would  have  been  guilty  of  a  breach  of  trust  had  he 
Kfbsed  to  convey,  and  would  have  been  compelled  to  do  stf  (c) ;  that 
the  vbole  beneficial  estate  belonged  to  tbe  mortgagor  after  paying 
tie  mortgage  money ;  that  the  infent's  conveyance  waa  a  mere  matter 
cTfbnD.snd  in  tbe  nature  ofan  authority  only ;  that  the  avoidance  by 
tie  infant  would  be  the  cause  of  great  injustice,  the  new  mortgagees 
htmg  advanced  money  on  the  faith  of  his  conveyance :  and  he  was, 
for  these  reasons,  of  opinion  that  the  conveyance  bound  the  infant. 
IVbetber  he  had  avoided  it  by  his  entry  was  the  next  question ;  and 
Be  laid  that  as  to  the  solemnity  of  the  conveyance,  there  was  no 
"fifierence  between  a  feoffment  (which  was  allowed  to  be  only  void- 
able), and  deeds  which  convey  an  interest ;  he  held  that  the  deed 
(ad  operation  by  the  delivery  and  attestation  of  witnesses :  but  be 
iMt  as  it  might,  it  was  not  necessary  for  their  determination,  for  the 
p«rt  of  the  mortgage  money  received,  and  the  other  circumstances  of 
Ae  transaction  shewed  a  semblance  of  benefit  to  the  infant,  sufificient 
to  make  it  voidable  only,  upon  the  matter  of  conveyance. 

Mr.  Preston  («)  questions  the  propriety  of  this  decision,  afiirming 
Aat  previonsly,  a  lease  and  release  by  an  infant  had  always  been 
treated  as  absolutely  void ;  "  no  lawyer  of  eminence,"  says  he,  "  has 
Aonght  it  safe  to  follow  the  decision  in  practice,  and  that  excellent 
'wyer,  Lord  Eldon,  has  frequently  approved  of  the  observationa  of 
Munsel  when  questioning  the  authority  of  this  case.  Though  it  has 
Mt  been  expressly  overruled,  the  probability  is  that  whenever  the 
point  aball  require  a  clear  and  explicit  decision,  it  will  be  determined 
'fiat  a  conieyancB  by  lease  and  release  made  by  an  infant,  cannot 
under  any  circumstances  of  interest  or  no  interest  in  the  infant,  or 
*>CTefii  or  no  benefit  to  him  be  supported "  (/).  The  decision, 
however  has  been  approved  of  by  several  eminent  authorities  (g). 
Mr.  HargraTe  appears  to  approve  of  it,  and  says  that  it  went  upon 
'he  ground  that  the  act  was  right  and  proper,  and  apparently  not  in 
the  least  to  the  infant's  prejudice;  and  Mr.  Coventry  truly  observes  (A), 
'hat  the  decision  was,  at  all  events,  a  solemn  and  unanimous  one> 

(A  £^ Cr,- MO  Bmir.  Co.  Liu.  516 1  -o""  "•  «■  Bl.  R. 

{h)  Povrell  on  Moilpge*-  «».  <^ 
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Pt.  II.— Bk.  I.  and  is  still  the  law  of  the  land.    At  all  events,  whe 
Ch.  XL  8.  IV.  ^^  ^^j  J  ^^  voidable  only  at  law,  it  is  clear  that  if  tl 

at  full  age  attempted  to  avoid  it,  a  Court  of  Equ' 
him :  for  Lord  Eldon  observes  (t),  whilst  remarkir 
Zouch  V.  ParsonSf  that  "  though  it  is  true  that  wh 
veys  as  trustees  within  the  statute  of  Anne,  not  be 
be  bound  by  his  conveyance  under  such  an  order; 
in  which  he  would  be  bound  to  convey  when  of  a( 
being  in  such  case  voidable  only  during  his  infanc 
passing  the  legal  estate,  and  no  one  having  a  rig 
whether  it  should  be  void  or  not,  he  would,  whei 
be  placed  in  such  a  situation,  that  if  be  sought  s 
deed,  a  Court  of  Equity  would  prevent  him.*' 

In  Keene  v.  Boycott  (ifc).  Lord  Chief  Justice 
reconcile  the  distinction  thus ;  **  when  the  contx 
not  apparently  to  the  prejudice  of  the  infiint,  C 
rule  diat  the  infant  cannot  plead  non  uifactwrn^ 
infancy :  it  is  his  deed,  but  this  is  his  mode  of  di 
he  atales  the  rule  generally,  but  I  limit  it  to  tl 
reconcile  the  doctrine  of  void  and  voidable  cont 
RetiaU  of  the  It  would  be  a  difficult  task  entirely  to  rec< 
•uthoriuef.  authorities  on  this  question,  but  as  long  as  the 
Parmms  is  law,  the  result  may  be  stated  thus ; 
traota  and  acts  other  than  respecting  neceasari 
effect  by  the  personal  delivery  or  acceptance 
lutely  void,  whether  for  his  benefit  or  not; 
which  are  of  mere  chattels  perfected  by  del 
Of  others,  not  concerning  mere  chattels,  wh 
deliver  or  accept,  those  only  appear  to  be 
are  or  may  be  to  his  prejudice  or  injury :  b 
to  his  prejudice  are  voidable  only  when  he  ci 
deeds  and  acts  which  he  may  be  compelU 
comes  of  age,  are  so  far  good  whai  done  unc 
of  Equity  would  prevent  him  when  that  perio 
from  impeaching  them. 

(0  Handcock'i  c«M,  17  Yes.  384.  v.  Leacb,  : 

(h)  3U,  Bl    614;  aod  fee  ThompMa 
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Of  Ae  Siaiutory  Powen  and  Authorities  of  CowrU  of  Equity  ffs 

regard  to  the  Disaiilities  of  Infants* 

This  dtsabiKty  of  infiuitB  to  act,  convey,  or  contnMSt,  during  their  Pr.ir Bk.ii. 

minority,  so  as  efieetnally  to  bind  themselves,  having  been  felt  in  — 2fii: — 

many  cases,  and  especially  in  those  of  trust  estates  and  mortgages,  to 

be  most  inconvement,  uid  to  be  a  means  of  working  great  injustice 

to  third  parties,  as  well  as  injury  to  the  infiints  themselves,  various 

acts  of  Parliament  have  from  time  to  time  been,  passed,  enabling  the 

Courts  of  Chancery  to  authorise  or  compel  minors  in  certain  cases,  or 

their  guardians  for  them,  to  act,  convey,  or  contract  as  if  adult* 


CHAPTER  I. 

Cf  the  Ads  enabling  the  Renewal  of  Leases  by  Infants. 

By  the  89  Geo.  8,  c.  31,  infants  interested  in  or  entitled  to  leases, 
might  by  themselves  or  their  guardians,  or  any  person  on  their 
behalf,  apply  to  the  Courts  of  Chancery,  Exchequer  of  Lancaster 
and  Durham,  by  petition  or  motion  in  a  summary  way ;  and  upon  the 
order  and  direction  of  the  Court,  made  upon  hearing  all  parties  con- 
cerned, might  surrender  such  leases,  and  take  in  the  name  or  for  the 
benefit  of  such  infants,  new  leases  for  such  number  of  lives,  or  for 
such  term  or  terms  of  years  absolute,  as  mentioned  in  the  leases  so 
surrendered,  at  the  making  thereof  respectively  or  otherwise,  as  the 
Court  should  direct ;  the  new  leases  to  be  to  the  same  uses,  and 
ItaUe  to  the  same  trusts  as  those  to  which  the  former  leases  were 
subject.  The  consideration  or  fine,  or  income,  for  such  new  lease 
advanced  by  such  guardian  or  trustee,  and  all  reasonable  charges  to 
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PrJf:L.^.ir.  be  pkid  otit  df  the  estate  ef  the  inint,  and  tobe  e 
. — '  '  '  '    leaseholds,  together  with  intefest)  orasthe  Court  s 

Under  thi^  act,  the  o6uree  adopted  wu  to  refer 

to  inquire  whether  the  i^ant  was  a  trustee  under 

he  were,  whether  it  was  for  hia  benefit  to  siinreni 

and  take  new  ones,  the  Court  not  dedding  si 

Master  found  the  party  came  within  die  act,  the 

coi^firm'  the'  import,  to  direot  hin  to  suRendery 

•  quential  directions  fbr  confirming  the  new  leases  (< 

Costs*  The  Is^  Wm.  4,  c.  65,  whiob  repealed  the  fi 

consolidated  the  laws  reepeeting  infantSi  by  secti 

Court  to  order  all  costs  of,  and  relating  to  th 

cbnteyances,  and  transfers  to  be  madeinpursuanc 

of  theita,  to  b6  paid  and  raised  «utof,  or  from  tl 

the'  rents  and  tlhfdtoda  in  respect  of  which  t 

made,  as  the  Court  should  think  proper;  and  ext 

the  iU;tf  io  all  lands  and  itoek  iir  the  cdonies,  es 

to  the  Court  of  Bxchequer )  and  to  the  Court 

Renewed        land,  as  (b  latid  and  atodc  in  Ireland*    By  sectic 

ikou.       *     that  #here  ft  minor  is,  or  should  become  ent 

leases,  tbt  Mte  life  or  lives  of  one  or  more  pers 

ai^tertb  of  yeairs,  eitbev  absolute,  or  determii 

ohh  ot  more  person  or  persona,  or  otherwise,  ii 

stleh  iniknt,  or  his  guardian,  or  other  person  c 

tb'the  Cotti*t8  of  Chaneery,  or  the  Courts  of  Ec 

Dbrham^-by  pedtkm  or  motion,  in  a  summary  ^ 

aM  di^ectidn  of  the  said  Courts,  such  infant 

person  appointed  on  his  behalf  by  the  said  Co 

by  deed  to  surrender  such  lefeise  or  leases,  ai 

and  feir  the  benefit  of  such  infant,  one  or  m 

of  the' premises  comprised  in  the  siirrenderei 

terms  of  years  determinable  on  lives,  or  ter 

were  mentioned,  or  contained  in  the  lease  ot 

at  the  making  thereof  respectively,  or  otherwi 

Fines,  how  to   ditBcL    By  section  14,  every  sum  of  money 

^***^*  paid  by  any  guardian,  trustee,  or  o^er  pers 

or  income  fot  the  renewal,  and   all    reasc 

thereto,  are  directed  to  be  paid  out  of  the  es 

fant,  together  with  interest  for  the  same,  as 

Renewed         Lord  Chancellor,  intrusted  as  aforesaid,   si 

leat^»s,  how  to    ,  ^  ,  ,  ,  ,  -■   *^     » 

pperate.  l^th  Section,  every  lease  to  be  renewed  '^  sn^ 

same  uses,  and  be  liable  to  the  saaie  trusts 
dispositions,  devises,  and  conditions  ae  the 

(a)  £z  pine  Swann,  I>ick. 


HOW  «AIDBD   IN    SaVVTY   BY  STATVTB.  4^7 

(ioie  stmeiidered  as  nforeaaid,  was  or  would  have  been  subjecl  to^  Pr.ii.^Bi.lK 

io  case  such  sorieoder  bad  not  been  made."    By  the  16th  section,  ^"-  ^'^'^' 

where  any  infiuit  **  might,  in  pursuance  of  any  oovenant  or  agree-  lea^'by  id- 

menty  if  not  under  disability,  be  compelled  to  renew  any  lease  made»  ^^^  »°<^' 

or  to  be  made,  for  the  life  or  lives  of  one  or  more  person  or  persons*  fenew. 

for  any  term  or  nnmber  of  years,  absolute  or  determinable  on  the 

death  of  one  or  more  person  or  persons,  it  shall  be  lawful  for  such 

in&Dl  or  Us  goardian,  in  the  name  of  such  infant,  by  direction  of  th 

Court  of  Chancery,  to  be  signified  by  an  order  made  in  a  summary 

vaj,  upon  the  petition  of  such  in&nt  or  his  guardian,  or  any  person 

eotitled  to  such  renewal,  from  time  to  time,  to  acoept  a  surrender  of 

such  lease,  and  to  make  and  execute  a  new  lease  of  the  premises  com-^ 

priaed  in  such  lease,  for  and  during  such  number  of  lives,  or  for  such 

term  or  terms  of  years  absolute,  as  was  or  were  mentioned  in  the 

lease  ao  surrendered,  at  the  making  thereof  or  otherwise,  as  the 

Court  by  such  order  shall  direct.*' 

By  section  17,  where  any  infant  "  is  or  shall  be.  seised,  or  pos-*  Leaws  by  in- 
sesaed  of,  or  entitled  to  any  land  in  fee,  or  in  tul,  or  to  any  leasehold  ^j^  ^r 
land,  for  an  absolute  interest,  and  it  shall  appear  to  the  Court  of  them. 
Chancery  to  be  for  the  benefit  oS  such  person,  that  a  lease  or.uoder/t 
kaae  should  be  made  of  such  estate  for  terms,  for  encouraging  j^^. 
erection  of  buildings  thereon,  or  for  repairing  buildioga  af:tuayy,. 
hein^  thereon,  or  the  working  of  mines,  or  otherwise  ijQ(ipi;Qying.  tb« , 
snie,  or  for  farming  or  other  purposes,  it  shall  be  lawful  for  such 
io&nt,  or  hia  guardian  in  the  name  of  such  infant,  by  directfonic^tb^ . 
Cottrt  of  Chancery,  to  be  signified  by  an  order,  to  be  made  in  a  sum^ 
niary  way,  upon  the  petition  of  such  infant  or  his  guardian,  to  make 
sQch  lease  of  the  land  of  such  persons  respectively,  or  any  part 
tltereofy  according  to  his  or  her  interest  therein  respectively,  and  to 
die  nature  of  the  tenure  of  such  estates  respectively,  for  such  term  or 
terms  of  years,  and  subject  to  such  rents  and  covenants  as  the  said 
Court  of  Chancery  shall  direct ;  but  in  no  case  shall  any  fine  or  No  Hne,  and 
pitmittm  be  taken,  and  in  every  case  the  best  rent  that  cm  be  ^^*  ^  ^ 
obtained,  regard  being  had  to  the  nature  of  the  lease,  shall  be 
'reserved  upon  such  lease ;  and  the  leases  and  covenants,  and  provi- 
^'ons  eootained  therein,  shall  be  settled  and  approved  by  a  Master  of  Master  to  settis 
^  said  Court  (Jb) ;  and  a  counterpart  of  every  such  lease  shall  be  ^^^'^ 
evented  by  the  lessee  or  lessees  therein  to  be  named,  and  such 
counterparts  shall  be  deposited  for  safe  custody  in  the  Master's  office, 
tiQtil  such  infant  shall  attain  twenty-one,  but  with  liberty,  to  proper 
P^es,  to  have  the  use  thereof,  if  required  in  the  mean  time,  for  the 
pifpose  of  enforcing  any  of  the  covenants  therein  contained;  pro- 
ved that  no  lease  be  made  of  the  capital  mansion-house,  and  the 

(6)  See  Symoos  v.  Symonf,  2  Y.  &  C.  1. 
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Ft.ll.— B(.II.  park  wd  grounds  respectively  held  therewith »  fa 
Ch.  L  8. 1,  eeedmg  the  minority  of  such  infimt.**  Under  this  i 
estate*  of  which  A«  died  seised  in  fee,  descended  up 
sisterSi  the  father  and  mother  of  the  infimta  being  bo 
estate  of  tfie  sisters  being  consequently  liable  to  b 
birth  of  a  nearer  heir  of  A.,  it  was  beld^  that  the 
seised  or  entitled  to  land  within  this  enactment  (cX 

By  section  SQ»  no  renewed  lease  is  to  be  executed 
act  in  pursuanoe  of  any  covenant  or  agreement,   u 
any,  or  such  other  sum  or  sums  of  moneyi  if  any^ 
paid  on  such  renewal,  and  such  things,  if  any,   * 
performed  in  pursuance  of  such  covenant  or  agreemc 
or  tenant  be  first  paid  and  performed,  and  counte 
renewed  lease  be  executed  by  virtue  of  the  actj 
executed  by  the  lessee.    By  section  21,  all  fines, 
sums  of  money,  which  shall  be  had,  rendered,  or 
account  of  the  renewal  of  any  lease,  after  a  deduction 
incidental  changes  and  expenses,  shall  be  paid  to  thi 
be  applied  and  disposed  of  for  the  benefit  of  such 
manner  as  the  said  Court  shall  direct    By  section 
vender  and  lease,  agreement,  conveyance,  mortgage,  o 
tion  respectively  granted  and  accepted,  executed  and 
of  the  act,  shall  be,  and  be  deemed  as  valid  and  legi 
and  purposes,  as  if  the  person  by  whom,  or  in  whoi 
whose  behalf  the  same  respectively  shall  be  grante 
executed  and  made,  had  been  of  fiiU  age,  and  had  gra 
made  and  executed  the  same. 

It  is  presumed  the  course  of  proceeding  under  thi 
same  with  that  under  the  29  Geo.  8,  c.  21.  which  be 
•  -Stated. 

The  22nd  section  of  the  1st  of  Wm.  4,  c.  65,  recite 
of  the  lltb  of  Anne,  c  3,  which  provided  for  the  ren< 
except  those  for  term  of  years  in  Ireland,  and  confirm 
and  directs  that  the  1st  of  Wm.  4,  c.  65,  shall  not  exte 
But  by  the  5  &  6  of  Wm.  4,  c.  17,  (which  recites  the 
,tioned  statutes,  and  that  that  of  the  11th  of  Anne  doe 
any  provision  for  the  renewal  of  leases  for  years,)  the  ! 
and  so  much  of  the  1  Wm.  4,  c  65,  as  re-enacts  it  is,  i 
by  the  2nd  section  the  16di  section  of  the  last  mention< 
stated)  is  extended  to  Ireland  in  its  room. 

By  the  act  1  &  2  Vict  c.  62,  (recitmg  1 1th  Anne,  1  ^ 
5  &  6  Wm.  4,  c.  17,  and  that  it  was  expedient  that  the 
by  the  11th  of  Anne,  and  1  Wm.  4,  c.  65,  should  be 

* 

(c)  Re  £vuit,  2  MyL  &  K.  31S. 
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tbe  case  o(  persons  not  within  die  JuriscBctiony  or  not  amenaUe  to  the  .PrJir-Bs-iL 

process,  and  should  be  extended  to  renewals  for  terms  of  years,  or     ''   '— 

yenrs  dependant  upon  lives,)  it  is  enacted,  that  wheK  any  person^  if 
within  or  amenable  to  the  jurisdiction,  might  be  compelled  by  cove- 
nant or  agreement  in  writing,  to  execute  a  renewal,  on  petition  of 
the  party  entitled  to  it,  whether  under  disabiHty  or  not,  the  Conrt 
may  order  such  renewal  by  tbe  Master,  in  manner  tberein  directed, 
who  is  to  execute  the  deed:  but  the  lessee  must  pay  the  fine  and 
execute  the  covenants,  and  if  any  doubt  about  the  r^ht  the  Court 
may  dnrect  a  bill  to  be  filed* 
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CHAPTER  II. 


0/  the  Statute*  enabling  Infant  Trtuteei  and  M 


SECTION  I. 

Of  the  Statute  o/Jnne,  enabUng  Infant  Truii 
PT.n^B,.ll.    ■  tocontey. 

Cb.  n.  8. 1. 

I  _  _  ■  _  ^* 

or  the  Statute     '  By  the  statute  of  the  7th  of  Anne,  c  19^  it  m 

ena^'lb  infant  ^^^  *"^  ^^^  ^  lawful  to  and  for  any  person 

trustees  and     itge  of  twenty-one  years  by  the  direction  of  th 

ow^^oMcr  ^  'Exchequer,  signiJBed  by  an  order  made  up< 

of  Court,         obnceihied,  on  the  petition  of  the  person  or  pe 

ihftot  or  infants  shall  be  seised  or  possessed  in 

ga^oror  mortgagors^  or  guardians,  or  guardi 

infants,  or  person  or  persons  entitled  to  the 

upon  any  landi^  tenemenU^  and  hereditaments ^ 

ifrfants  are  or  shall  be  seised,  or  possessed  b} 

Extended  to     of  t)ie  persoil  or  persons  entitled  to  the  redenif; 

he^tameato   ^^  assurfe  any  such  lands,  tenements,  or  h 

ooi^.  nl^nn^  as  tJie  said  Court  of  Chancery  or  Ex< 

ofiler  sb'to  be  obtained,  direct,  to  any  other  { 

such'  conveyance  and  assurance  so  to  be  had  \ 

sTiaTI  be  gofod  and  effectual  in  the  law  to  al 

wfiat^oei^er,  as  if  the  said  infant  or  infants  wei 

such  eohveyaihce  or  assurance  at  the  full  agt 

'  And  It'wa^  further  enacted,  **^that  all  anc 

itifliAts  tilng  only  trustee  or  trustees,  mortgi 

aforesaid,  sh^l  and  may  be  compellable,  by 

said  to  be  obtained,  to  make  such    convc 

assurance  or  assurances*  as  aforesaid,  in  lik< 

mortgagees  at  full  age  are  compellable  to 

trust  estates,  or  mortgages* 

Applied  to  This  statute  was  held  to  apply  to   copyl 

^?y^o)^'      lands  (o),  notwithstanding  the  doubt  of  C.  I 

(a)  Wttk.  Copyholds,  6 
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Janamy  (&) ;  and  the  act  being  general  also  to  lands  in  Ireland  (c).  Pt.II.--Bk.ii. 
And  in  Ex  parte  Anderson  (d)  to  the  East  and  West  Indies,  and  ^"'  ^^'  ^  ^' 
from  the  cases  there  mentioned  it  seems  to  have  been  held  to  extend 
to  all  the  colonies  (e). 

A  similar  statute  was  passed  in  the  Parliament  of  Ireland  in  the  Similar  statute 
second  year  of  Geo.  1 ,  which  was  extended  to  all  cases  of  trustees  or  **'  '^  "  • 
mortgagees,  whether  infant,  out  of  the  jurisdiction,  not  amenable  to 
process,  or  unknown  or  uncertain,  whether  living  or  dead,  or  refusing 
to  convey,  by  the  statute  of  the  7th  of  G.  4,  c.  43. 

L  Widi  regard  to  the  kind  of  trustees  and  mortgagees  to  whom  or  the  parties 
this  act  was  held  to  extend,  it  was  decided  that  he  must  be  a  clear  and  ^^^^mbeen 
express  trustee,  and  the  trust  be  in  writing  (/) ;  and  if  the  trust  was  a  clear  and 
Dot  in  writing,  a  bill  was  required  to  be  filed  as  in  ordinary  cases  (g)*  ^^^m^^, 
A  constructive  trust  was  held  not  to  be  within,  the  statute  {h)^  asji  ^  coDstructive 
indeed  it  was  afterwards  held  not  to  be  within  the  6th  of  Geo.  4,  had  no  intereat. 
c  74,  subsequen  ly  noticed  (s).     It  was  determined  not  to  be  within 
the  statute  where    the   infant  had  any   interest  of  his   own^  .or 
vhere  there  was  a  doubt  whether  he  had  so  or  not  {k);  as  thci 
Court  would  not  in  such  case  determine  whether  it  were  within 
the  act  or  no,  by  any  interlocutory  method,  but  by  proper  suit  pnlyt 
the  rights  of  the  infants  themselves  being  in  question  (/)•     So^  toor 
an  in&nt  devisee  of  land,  charged  with  the  payment  of  money»  wms 
held  a  trustee  in  Equity,  but  not  within  the  statute  (iti).     Nor.  was 
the  statute  applicable  where  lands  were  devised  to  an  infant  in  trust. 
to  sell  for  debts,  the  surplus  to  himself:  or  devised  charged  with  debts 
uui  legacies,  the  personal  estate  being  greatly  deficient :  it  being  dear 
that  be  would  have  the  surplus  to  his  own  use  (n).     Nor  where  the 
infant  was  trustee  of  the  mortgage  money  for  himself  and  another  (o)^ 
Bat  an  infant  mortgagee  who  was  interested  in  the  mortgage  money 
onder  his  father's  will,  was  yet  within  the  statute,  for  he  is  a  trustee . 
for  the  executor,  and  the  receipt  of  the  executor  is  a  discharge  {p)  y 
hot  where  he  is  also  sole  executor  he  will  not  be  ordered  to  conrej 
o  he  cannot  receive  money ;  but  this  seems  doubtful  since  the  statute 
of  the  38th  Geo.  3,  c.  87,  allowing  probate  to  pass  with  will  annexed, 
to  the  giiardian  or  other  person  during  infancy  (q).     But  where  the  When  held 
tfl&nt  heir  of  a  mortgagee  had  an  interest  in  the  mortgage  money  aa  ^te/ai^iigh 
co-executor  and  co-residuary  legatee,  he  was  yet  ordered  to  convey :  ^^^^  «> 

ioterasty  but 

W  Price,  689.  «.  Turner,  2  Sim,  550 ;  1  Taml.  4.              not  direct 

\t)  Evelyn  0.  Forster,  8  Vea.  96.  (k)  Bat  this  defect  is  remedied  in  the 

i^)  5  Ves.  242.  1  Wm.  4,  c.  60,  after  noticed. 

(0  2  B.  C.  C.  325 ;  2  Dick.  569;  2  (i)  Hawkins  v.  Obeen,  2  Ves.  sen.  550. 

Cox,  221.     Ex  parte  Prosser,  2  B.  C.  C.  (m)  Anon.  2  £q.  Cas.  Ab.  521. 

^.  (ft)  Anon.  3  P.  IVns.  387,  n.    Rigg  t. 

if)  Ez  parte  Vernon,  2  P.  Wros.  549 ;  Sykes,  Dick.  400. 

'  ^nce,  685,  n.     Goodwyn  «.  Lyster,  3  P.  (o)  Handcock*s  case,  17  Ves.  384. 

^n«.  387.  (p)  Ex  parte  Bellamy,  2   Cos,    423. 

(X)  2  P.  Wffli.  549.  Zottch  r.  Parsons,  3  Burr.  1794.    £z  parte 

i^)  Goodwm  «.  Ljster,  saiprs.  Tutin,  3  Ves.  &  B.  140. 

(i>  Dew  tr.  Clarke,  4  Rnss.  511.    King  (9)  Ex  parte  Sergison,  4  Ves.  147. 
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PT.ii^-43K.n.  the  receipt  and  discharge  of  die  other  executor  1 

^'-  ^^  ^'  ^'  trastee  (r).     So  where  the  infant  heir  of  the  mc 

residuary  legatee  he  was  ordered  to  coBvey(t). 

gagee  had  died  intestate,  and  his  heir  at  law  wai 

kin,  and  entitled  to  a  share  of  the  mortgage  mone 

paid  to  the  administrator  {t). 

Heir  of  tru<itee      An  infant  heir  of  a  trastee  for  preserving  coi 

coQ^r^nt       ^'^  ^^^  <^  trustee  within  the  statute  (u).    In  Jat 

ramaiDders.      Court  of  Exchequer  refiised  to  direct  an  infant  ci: 

Ciutomaiy       render  copyhold  premises  to  a  purchaser,  which 

conTe]fed  to  hun  by  the  deceased  ancestor  of  th 

consideration,  and  for  which  the  ancestor  had  rece 

in  his  lifetime.    This  decision  was  made  on  a  m 

port  (a  reference  having  been  ordered  on  petitioi 

&cts,  and  ihaX  the  ii^uit  was  a  trustee  within  the  i 

that  it  was  an  ex  parte  proeeedmg,  and  that  it 

the  ancestor  was  insane  <xr  incompetent  to  sell,  9 

inf&Dt  betr       was  not  before  the  Court    Where  there  was  a 

*^'  "J^H?  ^"  A.  and  his  hehrs  to  the  several  uses  and  trusts  af 

I  sale  against 

I  aocestor.         ims  also  a  trustee  to  support  contingent  rem 

had  been  made  for  a  sale,  and  that  A.  should  j 

statute,  and  then  he  died,  his  infant  heir  was 

the  statute,  and  such  a  decree  against  the  ances 

Trust  not        doubt  whether  he  were  so  or  not(y).     Whei 

^^K^a  fee  ^^^^^^  to  A.  B.  and  C,  and  the  survivors  and 

and  contingent,  die  heifs  of  sueh  surtivor  tipoa  certain  trusts  n< 

«  fee :  the  infhnt  heir  of  the  testator  was  held  by  t 

a  trustee  within  the  act  until  by  the  death  c 

remainder  in  fee  to  the  survivors  took  effect  ( 

bargain  and  sale  conveyed  to  B.  to  make  him  t 

a  recovery:  by  mistake  the  recovery  was  auffib 

of  the  tenant  in  tail  it  was  held  that  his  heir  ^ 

the  statute  {a)*    An  infant  devisee  of  land  chi 

of  money,  although  a  trustee  in  Equity  is  not 

Nominal  An  infant  heir  of  a  noimnal  vendee  in  tnii 

vendee  in  trust.  ^^|^  ^  statute,  was  ordeied  to  oonwey  to 

Trustee  to  con-  ^^cndee  as  being  die  cestui  que  trust  (c).  An  in 
vey  upon  trusts  (q  convey  to  poTsons  absolutely  entitled,  01 

executory.         ,  ./.  »  • 

but  never  if  to  another  upon  trusts  to  be  exe 
duty  beyond  accepting  the  mere  conveyance  ; 


I 


8 


'r)  Kx  parte  Handcock,  17  Ves.  383.  (jf >   Hain 

[i)  Ex  parte  Marshall,  ibid.  n.  (^s)  He  I 

(t)  Kx  pane  Carter,  Dick.  609.  (a>   Kx  | 

(u)  Winnington  u  Foley,  1  P.  Wror.  (ft)  A  no 

538.  (c)   Ex  I 
(x)  7  Pr.  679. 
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cue  oBit  ahmys  have  been  by  bill»  praying  to  have  a  new  trustee  Pt.ii.-^Sk.u. 
appointed  and  a  conveyance  {d ).    An  instance  of  this  kind  was  where  ^"'  ^^  ^  ^' 
(be  firtf  to  whom  the  conveyance  was  to  be  made,  was  trustee  for 
sale  uider  a  will  for  pajrment  of  debts  (e)« 

Aoeordioff  to  Mr.  Preston  (/)»  although  the  statute  did  not  extend  ln<*»t  trustee 
to  any  case  were  there  were  trusts  to  be  performed,  requiring  a  dis-  executory, 
cretion  on  the  part  of  the  infimt,  in  modem  practice  the  rule  has  been 
relaxed,  for  if  all  the  persons  beneficially  interested  under  the  trusts 
are  adult  and  free  from  disabilitiesy  and  will  petition  the  Court  6x  a 
coDveyanoe  to  their  nominee^  the  Court  will  treat  the  infant  as  within 
the  atstttte*    However,  Mr.  Preston's  proposition  was  not  warranted 
by  the  fact,  for  in  Ex  parte  Chattenejf  (g),  the  Master  of  die  Rolls 
refused  to  declare  the  in&nt  heir  of  a  trustee  for  sale  under  a  will 
vichin  the  statute,  although  all  the  persons  beneficially  entitled  to 
the  sale  were  adult,  and  joined  in  the  petitioD.    And  the  general 
rule  was,  that  such  aa  infimt  trustee  would  not  be  ordered  to  convey 
vithoat  suit,  where  he  had  any  duty  to  perfcNrm  beyoad  the  mere 
conveyance.     However,  an  infant  trustee  of  charity  estates,  has  been  Of  eiivitj 
ordered  to  convey  to  new  trustees  appointed  by  the  Court,  because  ****^^ 
by  that  conveyance  the  duty  would  cease,  and  be  performed  by  other 
persons  (A).     But  the  in&nt  heir  of  a  mortgagee  was  held  dearly  Heir  efmoru 
within  the  statute,  as  trustee  for  the  mortgagor  and  executor  (t>8>S^ 
These  questions  have,  however,  been  settled  by  the  6th  of  Geo.  4» 
c  10,  subsequently  passed,  and  still  later  by  the  1st  of  Wm»4,  c.  60, 
vbich  repealed  4he  previous  statutes,  and  extended  and  consolidatod 
their  enactments,  and  by  which  the  provisions  of  the  7th  of  Anne 
have  been  extended  to  all  cases  where  the  infimt  trustee  may  have 
uy  duty  to  perform,  or  possess  any  beneficial  interest  in  the  sulgect 
natter  of  the  conveyance. 

An  infimt  heir  of  a  messenger,  to  whom,  in  haokruptcy,  a  provi-  iniknt  beir  of 
aonal  assignment  had  been  made,  and  who  died  before  the  choice  of  ^^"^ 
usignees,  waa  bolden  to  be  within  this  statute  (/)•  And  wheie  a 
bankrupt  being  seised  in  fee  of  a  real  estate,  had  mortgi^d  it  first 
to  B.  and  secondly  to  M.,  and  the  assignee  under  the  commission 
and  the  mortgi^^ees  entered  into  a  contract  fi)r  the  sale  of  die  estate, 
bnt  before  the  conveyance  was  executed,  the  assignee  died  leaving 
an  infant  heir,  he  was  ordered  to  convey  ;  the  order  was  refused  in 
bankruptcy  but  the  petition  was  by  leave  amended  (k).  In  bank- 
ruptcy in  such  a  case  the  petition  ought  to  have  prayed  that  the 

ii)  Ex  parte  AndenoD,  5  Vce.  243.  221. 

(0  Rienv.  Svkes,  Dick.  400.  (i)  Holeworth  r.   Lane,  Mos.    197;  a 


(J  )  1  A!wr.  320.  •  Vcs.  96.  &c. 
(<)  Jac.  56 ;  and  see  S.  P.  Anon.  3  P.  (j)  Ex  parte  Carter,  6  Mod.  81. 

^  OM.  388,  n.  (^  )  £x  parte  Kirk,  Buck.  278.  Ex  parte 

(^>  Attoniey  Geoeral  v.  Pomfret,  2  Coz,  Beddon,  1  Rose,  310. 
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Inftukt  conveys 
utrnitee 
within  the 
•tatute,  not 
being  10. 


Pt.ii.— Bt.ll.  bargain  and  sale  to  the  first  assignee  might  be  v« 
■^'''  ^^-  ^'  ^'   one  executed  (/). 
infiunt  heir  of       It  was  a  point  of  great  controversy  whether  the  i 

a  constructive    *    r     .  t    »       .  -t         ^  •  _p  r 

afl  if  trastee  infant  heir  at  law,  to  convey,  m  penormance  of  a 
contract  made  his  ancestor,  as  being  a  construcdve  trust;  th 
authorities  both  ways,  although  the  better  opinio 
been  that  it  did  not  so  enable  him  (m).  It  will  h 
that  the  1st  of  Wm.  4,  c.  60,  settles  the  questi^ 
includes  such,  it  having  been  held  in  Dew  v.  Cla 
V.  Turner  (o),  that  the  6th  Geo.  4,  c.  74,  did  not  ( 

It  has  been  laid  down  that  where  an  infant 
within  the  statute,  not  being  ao^  he  will  not  be  boi 
ance,  yet  that,  if  it  be  a  case  in  which  he  would  I 
when  of  age,  his  conveyance  being  voidable  only 
and  until  avoided  passing  the  legal  estate,  and  no 
to  elect  for  him  whether  it  should  be  void  or  not, 
became  adult,  be  placed  in  such  a  situation  that 
to  avoid  his  deed  a  Court  of  Equity  would  prevei 
An  infant,  the  surviving  life  in  a  bishop's  les 
bbhopVleuM.   if^ereitedt  was  held  to  be  within  the  statute,  ; 
render  the  lease  that  a  new  one  might  be  obta 
queried  by  the  reporter  as  going  beyond  the  act, 
be  beneficially  interested,  he  would  be  within 
C.3L 
Mode  of  carry.      1 1.  With  regard  to  the  mode  in  which  this 
e^ct.  **         into  eflect  by  the  Court,  it  is  observable,  that  n* 
which  the  conveyance  is  to  be  made,  nor  the  \ 
Bt  reference  to  to  be  executed,  are  defined :  hence  the  Master 

Master,  who 
will  report  if 
he  be  tmalee, 
and  to  whom 
he  ought  to 
convey  and 
iettlethe 
cooYeyance. 

By  fine. 


Infant  snr- 


the  infant  is  to  convey  and  settle  the  proper  ins 
be  any  objection  thereto,  the  proper  mode  is 
cannot  be  done,  but  to  present  a  petition,  stati 
Court  may  judge  of  them,  and  the  Court  wi 
opinion,  either  for  or  against  the  report,  and  o 
The  act  enabled  the  Court  to  order  infants  t< 
in  the  case  of  the  infiint  heiress  of  a  mortgagee  i 
femecmDert :  but  an  affidavit  of  service  of  the  peti 


(/)  Ex  parte  Baiobridge,  6  Ves.  451. 
£z  parte  Leman,  13  Ves.  271.  1  &  2  W.  4, 
c  56.    Archbold  Bankmptcy,  559, 136. 

(m)  See  a  decision  to  that  effect,  R.  V. 
Turner,  2  Sim,  550.  Bnllock  v.  Bollock, 
I  J.  Ac  W.  603.  See  alio  as  to  the  point. 
Ex  parte  Vernon,  2  P.  Wms.  549.  Sikes  v. 
Lister,  5  Via.  Ah.  541.  Goodwin  v.  Lister, 
3  P.  Wms.  387.  Hawkins  v.  Obeen,  2  Vet. 
659.  Fearo'sPosthum.  236  ;  I  Sand.  Uses, 
283 ;  7  Pri.  679 ;  2  Dick.  730. 


{; 


n)  4  Rub 
o)  2  Sim. 

(  P)  Per  C 
384. 

<v)    Ex  pj 

(r)  Winn 
538  ;  Anon 
Brooke.  1  F 

(s>  £x  pi 
case  there  c; 

(O   Kxpi 
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not  held  Bufficien^  but  he  must  consent  to  the  prayer  of  it  (ti).    In  PT.n^Bx.ii. 
Wkmngton  v.  Foley,  however,  the  Lord  Chancellor  refused  to   ^"^ "'  ^'  ^' 
direct  a  fine  to  be  taken  nominatim,  but  only  that  the  Master  should 
direct  a  proper  conveyance.     However,  in  the  last  cited  case  of  Ex 
parte  Maire,  a  fine  was  expressly  directed  to  be  taken  (x). 

So  the  in&nt  may  be  ordered  to  convey  by  recovery.  In  Ex  By  recovery. 
parte  Bowes  (y).  Lord  Hardwicke  doubted,  whether  judges  would 
permit  an  infant  trustee  to  sufier  a  recovery,  unless  he  procured  a 
pivy  seal  for  that  purpose,  but  he  made  an  order,  that  all  parties 
were  to  concur  in  all  necessary  acts  for  the  iniknt's  suflfering  a  com- 
mon recovery,  in  order  to  make  such  conveyance  efiectual.  In  Ex 
parte  Johmon  («),  he  made  an  express  order  that  the  infant  should 
convey  by  common  recovery ;  and  the  Court  of  Common  Pleas,  in 
such  cases,  dispensed  with  the  usual  affidavit  as  to  infancy  (a). 

Since  the  recent  acts  for  abolishing  fines  and  recoveries,  and  sub-  By  the  aasu- 
stituting  more  simple  modes  of  assurance,  there  is  no  doubt  that  the  s^tui^'for 
Court  would  order  the  infant  to  convey  accordingly.  ^^^  ^^ 

Under  this  statute  the  necessary  costs  of  an  infant  are  allowed  p^^  ^^^^ 
him,  the  order  being  made  upon  the  infant  to  convey,  the  other  party  for  tbe  con- 
undertaldng  to  pay  such  costs  as  shall  appear  to  be  reasonably  ^J^^^*^' 
incurred,  the  same  to  be  taxed  by  the  Master  (i) ;  but  Lord  Eldon 
said,  he  hoped  the  Master  would  look  into  the  bill  with  anxiety,  and 
that  be  was  not  to  allow  anything  that  was  not  necessary;  for 
instance,  a  brief  to  counsel  to  consent  for  an  infant,  to  which  no 
attention  can  be  pud. 

The  application  to  the  Court  under  this  act  must  have  been  by  Application  by 
petition  only,  and  not  motion  (c),  for  the  Court  has  no  jurisdiction  J*''^*"  "^^^ 
except  in  the  mode  prescribed  ((Q. 


SECTION  IL 

Of  the  SiaieUes  enabling  Infant  Trustees  and  Mortgagees  to  convey 

subsequent  to  the  Statute  of  Anne. 

The  statute  of  the  7th  of  Anne  having  been  found  incomplete  and  or  the  statutes 
inefficacious  in  many  respects,  although  sound  in  principle,  various  enabling  infant 
sets  have  firom  time  to  time  been  passed  in  extension  of  its  principle,  mortgagees  to 

By  tbe  4  Geo.  S,  c  16,  infants  seised  of  hereditaments  within  the  ^"Je^j*"^;^^ 
Duchy  of  Lancaster,  or  the  Counties  Palatine  of  Chester,  Lancaster,  statute  of  Anna. 

(«)  Ex  parte  Maire,  3  Alk.  479.  (a)  1  PresL  Abst.  326. 

(<)  And  see  Anon.  Com.  R.  615.  (6)  Ex  parte  Cant,  10  Ves.  554.  See  Ex 

(y)  3  Atk.  164.  parte  Ommaney,  10  Sim.  288,  post. 

(z)  3  Atk.  558,  and  see  the  same  doubt  (c)  Evelyn  v.  Forater,  8  Ves.  96. 

*nd  ofdsr.  Ex  parte  Amb.  624.    Lombe  t^.  {d)  Baynes  v.  Baynes,  9  Ves.  482.  Con- 

'^ODbe,  BarDea*  217.  frd,  Holeworth  v.  Lane,  Mos.  197. 

H  H 
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Pt.lL— Bk.II.  or  Durham,  or  the  principality  of  Wales,  in  fee,  tail,  or  f( 
Ce.  II.  8. 11.  |-^^g  ^f  ^Qg  ^p  more  other  person  or  persons,  in  trust  c 

i^TpMuHar*^^  mortgage,  were  enabled  to  make  conTeyances  of  such 
jurifidictionf.  order  of  the  Courts  belonging  to  those  respective  peculiar  j 
of  which  those  in  Chester  and  Wales  are  now  abolished. 
6  G.  4,  c.  74.  By  the  6  Geo.  4,  c.  74,  all  the  former  acts  were  repeali 
ProvisioDs  of  provisious  Consolidated,  enlarged,  and  re-enacted.  By 
exteoded  to^lf  ^^^^9  ^^  re-euactment  of  the  statute  of  Anne,  all  infants  si 
tni«t8  or  roort-  gessed  of  hereditaments,  or  (in  extension  of  the  forme 

gages  of  any  ,  i  .  i        . 

property.        Other  property,  or  any  estate  and  mtereiBt  therein,  upon 

trusts,  or  by  way  of  mortgage,  were  enabled  by  the  dii 

Court  of  Chancery,  and  the  several  palatine  and  duel 

convey  such  hereditaments  as  such  Courts  should  direct 

On  petition.     8th  Section,  this  direction  was  to  be  given,  upon  the  pc 

persons  beneficially  entitled,  if  claiming  a  conveyance  t 

to  vest  any  hereditaments  or  property  in  a  new  trustee, 

or  with  the  continuing  trustees,  upon  the  petition  of  sue 

one  of  them,  in  whom  the  property  was  proposed  to  b< 

if  relating  to  mortgaged  estates,  upon  the  petition  of  so 

the  persons,  entitled  to  the  equity  of  redemption,  o 

thereby  secured,  or  the  guardian  of  the  person  ent 

money.    And  by  the  9th  section,  all  in&nts  might  hi 

pelled  to  convey,  in  obedience  to  such  order,  as  truste 

Extended  to     By  the  10th  section,  the  operation  of  the  act  was  extei 

ib^ficiar^  in  which  the  trustee  or  trustees  might  have  some  bene 

interest  or  duty  interest,  in  the  hereditaments,  property,  stocks,  funds 

o  peno    .      securities,  or  might  have  some  duty  or  duties  to  perfon 

it  will  be  recollected,  were  not  included  in  the  statute 

the  expressions  used  did  not  include  the  case  of  constr 

Confined  to  In  Dew  V.  Clarke  (e),  the  Lord  Chancellor  declare 

wS'not^wf**'  ^^^^*  ^^*^  ^^^^  *^^  ^*®  *°  ^  confined  to  trusts  mentioi 
tending  to  trntts  declaration,  and  therefore  did  not  extend  to  a  case, 
executory.  administrator  of  a  person  deceased,  had  stocks,  par 
standing  in  his  name ;  and  the  letters  of  administrat 
A*  were  recalled,  and  administration  was  granted  to  ] 
of  kin,  and  that  A.  was  not  a  trustee  of  the  stocks  wit 
And  nHiere  a  copyholder  covenanted  to  surrender  to  ti 
to  sell,  and  died  before  surrender,  leaving  an  infantliei 
nantees  having  agreed  to  sell  the  estate  afterwards, 
specific  performance :  it  was  held  that  such  infant  heir  i 
within  this  statute,  and  could  not  be  ordered  to  sai 
ately,  and  the  bill  was  dismissed  with  costs  (/).  So  ii| 
where  A.  contracted  to  sell  a  freehold  estate  to  B., 

(«)  4  Rum.  511.  vide,  1  M.  &  K.  456. 

(/)  King  «.  Turner,  2  Sim.  549.    Sed         (g)  1  Taml.  4. 
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gave  the  purchase  money  and  the  interest  to  trustees,  and  if  the  con-  pT.n.— Bk.it. 
tract  shoald  not  be  completed,  he  devised  the  freehold  to  the  trustees         '   ' '"' 
for  sale,  and  to  apply  the  money  upon  the  same  trusts :  and  A.  died, 
leaving  an  in&nt  son  and  heir,  who  died,  leaving  an  only  daughter: 
she  was  held  not  to  be  a  trustee  within  this  statute. 

By  the  5th  section  of  the  6  Geo.  4,  c  74,  when,  and  so  often  as  any  Efmctment  as 
persons  (including  therefore  infants)  seised,  or  possessed  of  any  here*  ^rmor^ge^' 
ditaments,  &c.,  or  other  property,  or  any  estate  or  interest  therein,  not  to  be  fouod 

•  /•  1111  ^lOr  out  of  the 

upon  any  trost  or  trusts,  or  by  way  of  mcMrtgage,  shall  be  out  of  the  jurisdiction,  or 
jurisdiction  of,  or  not  amenable  to  the  process  of  the  Court  of  Chan-  ^  amenable 

'  *  to  process,  or 

oery  or  Exchequer,  or  it  shall  be  unknown  or  uncertain,  whether  he,  refoNDg. 
she,  or  they  be  living  or  dead,  or  such  person  or  persons  shall  refuse 
to  convey,  or  otherwise  assure  such  lands,  &c.,  estate  or  interest,  to 
the  perron  or  persons  entitled  thereto,  or  as  he  or  she  shall  direct,  or 
to  a  new  trustee  or  trustees,  duly  appointed  by  virtue  of  some  power 
or  authority^  or  by  the  Court  of  Chancery  or  Exchequer,  either 
alone  or  together,  with  any  continuing  trustee,  the  Courts  of  Chan* 
oery  or  Exchequer  might  appcnnt  a  person  to  convey  in  a  manner 
therein  directed. 

By  the  56  Geo.  8,  c.90,  (which  is  still  in  force,)  where  stock  and  Like  enactment 
annuities  are  standing  in  the  name  of  trustees  at  the  Bank  of  Eng-  ^^j^in  the 
land,  and  such  trustees,  or  the  learal  personal  representatives  of  such  '>^°>«  of  infant 

1  iiiTi  «i..i.    •  trustee!  at  the 

person  or  persons  deceased,  shall  be  out  of  the  junsdietion,  or  not  Bank. 
ttnenaUe  to  process,  bankrupt,  lunatic,  or  refuse  to  transfer,  or  if 
onkoown  whether  living  or  dead,  the  Courts  of  Chancery  or  Exche* 
qner,  in  any  cauw  depending  in  the  said  Courts  respectively,  may 
order  and  direct  the  transfer  by  the  accountant-general,  or  secretary 
of  the  bank,  into  the  name  of  the  accountant-general  of  the  Court,  in 
trust  in  the  cause,  or  otherwise  to  the  persons  beneficially  entitled,  as 
the  Court  may  direct,  and  in  like  manner  to  pay  the  dividends ;  and 
the  act  likewise  empowers  the  Court  to  make  the  like  order  in  such 
ttset,  where  one  or  more  only  of  the  trustees  are  so  situate,  and 
provides  for  the  validity  of  such  transfers.  And  by  the  7th  section 
of  6  Geo.  4,  c.  74,  in  extension  of  the  last  mentioned  statute,  in  the 
case  of  trustees  and  their  personal  representatives,  of  stock  or  funds, 
transferable  in  the  books  of  the  Bank  of  England,  or  any  other  com- 
pany or  society,  who  are  out  of  the  jurisdiction,  or  not  amenable  to 
process,  or  it  be  uncertain  whether  they  are  living  or  dead,  or  if  they 
refuse  to  transfer  the  stock  or  pay  the  dividends :  the  Court  of 
Chancery  or  £«zchequer  may  appoint  a  person  to  transfer  the  stock 
^d  pay  the  dividends. 


H  H  2 
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SECTION  III. 


Ft.II^Bk.II. 
Ch.  II.  S.  IIL 


Of  the  Statutes  now  in  force  enabUng  Infmd  I 

Mortgagees  to  Conoey* 


and  mort- 
gagees. 


As  to  infiuit 
trastoesand 
nortgagees. 


Presentstatutes  I.  By  the  1  W.  4|  c.  60,  entitled  **  An  Act  for  amem 
'l^TxZ!L  respecting  conTeyances  and  transfers  of  estates  and  i\» 
trustees  and  mortgagees,  and  for  enabling  Courts  of  £ 
effect  to  their  decrees  and  orders  in  certain  oases,** 
c.  74,  and  7  G.  4^  o.  4S,  and  the  Irish  statute  of  2  G.  1, 
except  so  far  as  the  same  relate  to  stock,  beneficially 
infants  (which  is  provided  for  by  the  1  W.  4,  c*  65, 8.  \ 
And  by  the  6th  and  7th  sections  in  the  re-enac 
7th  Anne,  it  is  enacted,  '*  that  where  any  person  seised 
of  any  land^  (restrietiiig  the  former  words),  upon  an 
way  of  mortgage  shall  be  under  the  age  of  twenty*on 
lawful  for  such  infimt,  by  direction  of  the  Court  of  Chai 
vey  the  same  to  such  person,  and  in  such  manner  as  1 
shall  think  proper;  every  such  conveyance  to  be  as  efie 
infant  were  twenty-*one.  And  in  like  manner,  by  sec 
trustees,  and  nortgagees  of  land  within  the  Duchy  of  1 
Counties  Palatine  of  Chester,  Lancaster,  Durham,  a 
spectively  were  enabled  to  convey  lands  within  those  ji 
the  Courts  of  peculiar  jurisdiction  therein  might  di 
Re  Kent,  the  executors  of  a  mortgagee  in  fee,  who  had 
leaving  an  infiwt  heir,  having  in  exercise  of  a  power  ir 
deed,  agreed  to  sell  the  estate  the  heir  was  ordered 
presented  by  the  executors  under  this  section,  to  joir 
the  estate  to  the  purchaser  (t). 
.  By  section  8,  where  any  person  (including  ther 
ornotamenable  seised  of  any  land  upon  any  trust,  shall  be  out  of  the 
to  process.  q^  ,|q(  amenable  to  the  process  of  the  Court  of  Chancei 
be  uncertain  where  there  were  several  trustees,  whic^ 
the  survivor  "  {k) ;  "  or  it  shall  be  uncertain  whether 
known  to  have  been  seised  as  aforesaid  be  living 
known  to  be  dead,  it  shall  not  be  known  who  is  his 
any  trustee  seised  as  aforesaid,  "  or  the  heir  of  any  at 
shall  neglect  or  refuse  to  convey  such  land,  **  for  the  i 
eight  days  next  after  a  proper  deed  for  making  such  t 
have  been  tendered  for  his  execution  by,  or  by 


Infants  oat  of 


(h)  The  Courts  of  Great  Session  in  Wales, 
and  of  Session  and  Ezcheqoer  in  Chester, 
Jjancester  and  Durham,  are  abolished  by 
IIG.4,1  W.4,c.70. 


(t)  9  Stm.  501. 
(k)  A  new  provisiod 
</)  Wholly  new. 
(m)  Also  new. 
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authorized  by,  any  person  entitled  to  require  the  same  **  (») :  then  and  PtJI— Bk.il 
in  every  such  case,  it  shall  be  lawful  for  the  said  Court  of  Chancery  Ch.  Il.s.  in. 
to  direct  any  person  whom  such  Court  may  think  proper  to  appoint 
for  such  purpose^  in  the  place  of  the  trustee  or  heir,  to  convey  such 
land  to  such  person,  and  in  such  manner  as  the  said  Court  shall  think 
proper :  every  such  conveyance  to  be  as  effectual  as  if  the  trustee 
seised  as  aforesaid,  or  his  heir  had  made  and  executed  the  same* 
This  section  does  not  extend  to  constructive  trusts  (o). 

In  Re  Merry  (p)^  under  the  will  of  Margaret  Merry,  P.  and  two  Trustee  of  a 

other  persons  were  trustees  of  a  freehold  property,  which,  with  all  cfaA^^with 

the  other  property  of  the  testatrix,  mu  charged  with  the  payment  of^^  *»^  l^g'- 

iebts  and  leyaciee,  and  subject  thereto  to  A«  for  life  in  strict  settle* 

meot,  with  remainder  to  B.  and  C.  as  tenants  in  common  in  fee ;  P. 

was  out  of  the  jurisdiction,  and  A*  being  dead  without  issue,  B.  and 

C.  petitioned  that  a  person  might  be  appointed  to  convey  in  his 

room  to  convey  to  them.    The  Master  reported  that  P.  was  a  trustee 

within  the  statute,  and  that  the  debts  and  legacies  were  paid,  but  the 

Master  of  the  Rolls  said  it  was  a  case  plunly  not  within  the  statute, 

nnce  the  title  of  the  petitioners  depended  on  the  debts  and  legacies 

being  paid,  which  could  not  be  determined  ex  parte^  and  he  said 

generally  that  the  statute  could  only  be  intended  to  apply  to  a  cestui 

que  iruii  Mrbo  is  named  in   the  instrument  upon  which  his  title 

depends,  or  to  a  person  who  claims  durectly  under  a  cestui  que  truet 

so  named :  and  on  a  rehearing,  Lord  Chancellor  Brougham,  on  ac* 

count  of  the  complication  of  the  case,  concurred  (;).    The  order 

directs  the  person  to  convey,  not  ''  to  execute  the  deed  in  the  place 

of  (he  trustee  *'  (r).    The  Court  has  jurisdiction  to  direct  a  surrender 

of  copyholds  by  the  person  it  appoints,  and  the  lord  must  accept  such 

iorrender  (#).     It  appears  from  Ex  parte  Dover  (^),  and  the  obser- 

ntions  of  the  Lord  Chancellor  in  the  matter  of  the  De  CUfford 

estates  («) ;  that  by  the  joint  efiect  of  the  8th  and  13th  sections, 

(which  latter  clause  gives  the  power  to  the  Court  to  direct  a  biU  to 

be  filed  in  certain  cases)  (x),  Uie  Court  has  a  discretionary  power  to- 

make  the  order  on  petition,  and  the  judgment  of  the  Master  of  the 

Rolls  may  be  taken  to  be  overruled. 

By  the  9th  section,  the  same  remedy  in  the  same  terms^aifto^ta^^'^^^^old 
9utanJ^  is  given  in  respect  of  trustees  of  leasehold  lands,  and  their 
executors,  in  order  to  compel  them  to  assign  and  surrender  such  land 
to  such  person,  and  in  such  manner  as  the  Court  shall  direct. 

By  the  1 0th  section,  which  is  considerably  varied  and  extended  from  As  to  tiock. 
former  acts,  **  where  any  person  in  whose  name  as  a  trustee  or  [executor 

(«)  A  new  provttioD.  (i)  R.  v.  Pitt,  3  Sim.  1028. 

(«)  Be  Dearden,  3  M.  &  K.  508.  (0  Post,  475. 

(p)  I  H.  Sc  K.  «77.  («)  2  M.  &  K.  624. 

(f)  2  M.  &  K.  626.  {x)  See  pott,  471.  472. 
(0  El  pane  Foley, 8  Sim.  395. 


470  DISABILITIES   OF   INFANTS   AS  TO   TRUSTS  AND  MOR' 

Pt.il^Bk.ii.  (either  alone  or  together  with  the  name  of  any  other  p 
Ch.  II,  8.  IIL  ^)jg  name  of  whose  testator]  (y),  any  stock  shall  be  standi 
as  a  trustee  [or  beneficially],  or  [any  other  person  who 
wise  have  power  to  transfer,  or  join  with  any  other  per; 
ferring  any  stock,  to  which  some  other  person  shall  be 
entitled],  shall  be  out  of  the  jurisdiction  or  not  amenabl 
or  it  shall  be  uncertain  whether  such  person  be  living  o 
aUa)^  then  and  in  every  or  any  such  case  it  shall  be  la^ 
Court  of  Chancery  to  direct  such  person  as  the  said  Cou 
proper  to  appoint  for  that  purpose,  in  the  place  of  sue 
executor  or  other  person,  to  transfer  or  join  in  trans 
stock  to  or  into  the  name  of  such  person,  and  in  sud 
such  Court  shall  direct :  and  also  to  order  any  person 
aforesaid,  to  receive  and  pay  over,  or  join  in  receiving 
over,  the  dividends  of  such  stock,  in  such  manner  as  tl 
shall  direct :  and  every  such  transfer,  receipt,  and  payi 
as  efiectual  as  if  the  said  trustee  or  executor,  or  othei 
joined. 

In  jR&  Anderson  (a).  Sir  E.  Sugden  held  that  where 
of  stock  had  died,  the  survivor  abroad  intestate,  and  n 
tion  had  been  taken  out,  that  he  could  make  no  order,  t 
clause  to  provide  for  such  case,  neither  the  9th  or 
supplying  the  want  of  a  personal  representative. 
infancy  no  remedy  is  provided  as  to  chattels  real, 
and  stock :  for  if  the  executor  of  a  trustee  or  guardian 
an  infant,  administration  may  be  granted   to  a  stn 
minoritate  (a).     In  R$  De  Clifford  estates  (6),  the 
settled  by  will  for  a  long  term  of  years  upon  trust  for 
eldest  son  for  life,  remainder  in  trust  for  his  first  anc 
tail  male,  with  similar  reminders  to  the  other  sons,  a 
of  male  issue  in  trust  for  die  daughters  as  tenants  in  c 
The  male  issue  failed,  and  the  heir  of  the  survivir 
abroad.     On  the  petition  of  the  children  of  the  deoe 
of  the  testator,  the  Court  made  the  usual  reference  to 
appointing  a  person  to  convey  in  the  place  of  the  heir 
trustee,  the  Lord  Chancellor  thinking  it  a  case  in  w] 
tion  of  the  Court  allowed  by  the  I2th   section   n 
exercised. 
The  persons  11.  Persons  to  tohom  the  Acts  now  in  force  are  he 

l!^u  inToroe         *•  ^7  section  15,  "  every  person  being  in  other  res 
are  held  to       meaning  of  the  act,*^  shall  be  and  be  deemed  a  trustee ' 


•pply. 


ing,  ''  notwithstanding  he  may  have  some  beneficial  < 

(v)  Within  the  brackets  the  new.  Watts  o.  Scrivens,  1  M 

(2)  LI.  &  G.  27.  (6)  2  M.  &  K.  624 

(a)  See  Bannister  v.  Rogers,  2  Jur.  393. 
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in  the  same  subjecti  or  may  have  some  duty  as  trustee  to  perform :  Pt.ii — Bi.ii. 
but  in  every  such  casCi  and  in  every  case  of  a  mortgagee  (not  being    "' — -- - 
a  naked  trustee),  it  shall  be  in  the  discretion  of  the  said  Court  of  iDga^beneficUil 
Chaoceiy,  if  under  the  circumstancesi  it  shall  seem  requisitei  to  direct  ^^^tt  or  a 
a  bill  to  be  filed  to  establish  the  right  oT  the  party  seeking  the  con-  form, 
▼eyaoce  or  transferj  and  not  make  the  order  for  such  conveyance  or  Bill  whea  may 
tnmsfer,  unless  by  the  decree  to  be  made  in  such  cause,  or  until 
after  such  decree  shall  have  been  made. 

By  section  16,  which  is  wholly  new,  "  where  any  land  shall  have  ^S^hST 
been  contracted  to  be  soldi  and  the  vendor  or  any  of  the  vendors  shall  vnd«r  a  con- 
have  departed  this  life,  either  having  received  the  purchase  money  E^^'jUi^tor. 
for  the  same  or  some  part  thereof,  or  not  having  received  any  part 
thereof,  and  a  specific  performance  of  such  contract,  either  wholly 
or  80  far  as  the  same  remains  to  be  executed,  or  as  far  as  the 
same  by  reason  of  the  infancy  can  be  executed,  shall  be  decreed  by 
the  Court  of  Chancery  in  the  lifetime  of  such  vendor,  or  after  his 
decease ;  and  where  one  person  shall  have  purchased  an  estate  in  the 
name  of  another,  but  the  nominal  purchaser,  shall,  on  the  face  of  the 
conveyance  appear  to  be  the  real  purchaser,  and  there  shall  be  no 
declaration  of  trust  from  him  and  a  decree  of  the  said  Court,  either 
before  or  after  the  death  of  such  nominal  purchaser,  shall  have  Nominal  par- 
declared  such  nominal  purchaser  to  be  a  trustee  for  the  real  pur- 
chaser ;  then  and  in  every  such  case  the  heir  of  such  vendor  or  such 
nominal  purchaser,  or  his  heir,  in  whom  the  premises  shall  be  vested, 
shall  be  and  be  deemed  to  be  a  trustee  for  the  purchaser  within  the 
meaning  of  the  act." 

By  the  17th  section,  which  is  also  wholly  new,  "  where  any  land  Constructive 
shall  have  been  contracted  to  be  sold,  and  the  vendor  or  any  of  the  i™^Vct  toT** 
vendors  shall  have  departed  this  life,  having  devised  the  same  in  contract  of  the 
letdement  so  as  to  be  vested  in  any  person  for  life,  or  any  limited  ha?inga'limited 
interest,  with  any  remainder,  limitation  or  gift  over  which  may  not  be  ^^^'^^ 
vested,  or  may  be  vested  in  some  person  from  whom  a  conveyance 
of  the  same  cannot  be  obtained,  or  by  way  of  executory  devise  and  a 
specific  performance  of  such  contract,  either  wholly,  or  so  far  as  the 
same  remained  to  be  executed,  shall  have  been  decreed  by  the  Court 
of  Chancery,  it  shall  be  lawful  for  the  Court,  by  whom  such  decree 
shall  be  made,  by  the  same  or  any  other  decree,  or  any  decretal  order, 
or  upon  petition  in  the  cause,  to  direct  any  such  tenant  for  life  or 
other  person  having  a  limited  interest,  or  the  first  executory  devisee 
thereof,"  (including,  therefore,  infants)  "  to  convey  the  fee  simple,  or 
other  the  whole  estate  contracted  to  be  sold,  to  the  purchaser,  or  in 
such  manner  as  the  said  Court  shall  think  proper,  and  every  such 
conveyance  shall  be  as  efiectual  as  if  the  person  who  shall  make  the 
same  were  seized  of  the  fee  simple,  or  other  the  whole  estate  con- 
tracted to  be  sold." 


to  all  eoB- 
•tractive  tnwta. 

Suit  When 
requisite. 


Husbaod  of 
j€m€  covert 
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iN'.ii^Bic.il  Bjrihel«lh  seetion,lb6  ptcnMioilsf  df'the  act  tti^  extferided  to 
Oh.  n.  8.111. 4€.g^ry  other  ease  irfat  eoiidCrUtttt^d  twrst  *•  (wMoh  ^m  ndt  the  case 
M^eiteSkf  With  ibfmer  »tsit»te»)  '*^wtru«t^rittlig»«  t^^Mting  by  impKcation  of 
kwi;  but  m^mornkf  4mk  cfAt0  mHer0  Uut^  cMeged  inutee  ha$y  or  claim 
almtejfioM  MO^reH  iixd»Bn^)p  ii>  Hi»  pmrty  Basking  a  coMtej/ance  w 
traTOfer^  no  order  shall  be  madefbr  the  execution  of  a  eofwegtmaot 
tranafhr  by  t^ch  Megei  trueiee,  trntil  after  ii  has  been  declared  bj 
the  Court  ofChaneerjf,  in  a  suH  regularfy  inetituted  in  such  Cmrti 
Aei  8ttch  peison  is  a*  triMee  for-liie  person  so  seeking  a  cdnveyanoe 
or  transfer ;"  but  the  net  n^  to  extend  to  ditoes  upoa  ^pArtitton,  oi 
cases  arisin^'otit  of  tb^  ^lobtrine  of  election  in  eqni^,  or  to  a  fendor, 
exoe^  in  "any  ctfte  fberddbeffore  restlessly  provided  for. 

%  tfaie  I9tb  sMtion  '  (ife<^  i94i61ly  nei^),  ''where  bbj  fmi 
wboisVtnistee.  oo^^ert  iitm)A'  be  Si  n(4iitee^  moilgfl^fee^  heir^  or  executor^  within  tb« 
p«wiMMs>of  ^e'Mct/  if  ebe^  weff«  an  infant,  or  lunatiCi  or  oat  of  th^ 
jutiscBH^otiy  or  tiot  amensble'  to  die  process  of  Chancery  or  Et- 
cfaeifMerj  bt  had  Mg^eeted  or  refused,  as  aforesaid,  to  execute  oi 
make  such  conveyance,  fctansfer,  recript,  or  payment,  as  thereinbefore 
menti'oned^  and  the  cohcuhrenoe  of  her  husband  sludi  be  neoessarj 
in' arry  isdnveyaiice,  trsiisfbr,  'receipt,  or  payment,  which  ought  to  be 
made- op-eiredosed  by'hetr  as  such  trustee,  mortgagee,  heir,  or  exe 
cbtor,  then,  and  in  any  snch  case,  such  husband,  whether  undei 
ankg"  dUadOtfy,  cr  not,  shiM  be  deemed  to  be  a  trustee  within  th< 
meaniftg'of the  Act** 

^  By  the  dlst  section  the  provisions  of  the  act  are  extended  to  all 
cases  of  petitions  in  which  the'  Coiirt  of  Chancery,  or  any  of  Oh 
judges  Vhereof);  ak<e,  1^  law,  authorized  and  empowered  to  grani 
r^Nef  alld'niidLC^  summary  orders  without  suit,  either  in  matters  oi 
chitHly;  eit^1te\sAth  to,  dr  ibt  the  better  security,  or  for  the  applies' 
tidti^receSp*,  or  triMisfer  of  any  of  the  funds  thereof,  or  in  matteH 
relative  td  any  benefit  or  friendly  societies,  or  for  the  better  securityi 
or  ^Ibr  'the  application,  receipt,  payment,  or  transfer  of  any  of  the 
funds  ihereof. 

The  S8rd  section  gives  a  complete  indemnity  to  the  Bank  oi 
England,  and  all  other  companies  and  societies,  for  all  acts  and 
things  done,  or  permitted  to  be  done,  pursuant  to  the  act. 
S.  Nt»twithstanding  the  broad  and  comprehensive  langusge  d 
fttatuteT V  4  ^^^  eiiactmetits,  there  are  several  cases  of  mortgages  and  trusts 
c.  60, 8.  a.       which  have  been  held  not  to  be  included  within  them.     Thus  in  B^ 

h^Ttr^i^  ^^^'^^^  (^)  ^^  ^^^  ^^^^'  ^^^  ^^^"  ^  mortgagee  in  fee  died  intestate 
testate,  leaving  as  to  his  real  estate,  and  his  heir  was  not  known,  the  Court  has  no 
UifanTor^ii.  authority,  under  the  8th  section,  to  appoint  a  person  to  reconvey  the 
koowo,or        estate  to  the  party  entitled  to  the  equity  of  redemption  on  his  pay- 


Cbaritiei. 
Friemlly  so- 
cieties. 


IndemnitTto 
Bank. 


Canes  not 
within  the 


(0)  1  M.  &  K«  25. 
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flient  of  the  mortgage  money  lo  die  executor  of  the  mortgageei  and  Pr.ll.— B«.ii. 

a  referenoe  was  refused.    The  reporter  meutioDs  this  as  a  catui  ^"^  ^^'  ^'^^^ 

mitm  in  the  act,  but  it  was  not  so ;  such  a  case  was  purposely  j^urMic^.  or 

exdudedi  from  a  fear  of  the  mischief  which  might  be  occasioned  by  without  aobeir, 

too  hastily  disposing  of  the  interest  of  mortgagees,  under  the  idea  of  appoiot  a 

their  being  trustees  (d).      This  decision  was  approved  by  Sir  E.  l^^  *°  **; 

Sogden,  in  Prendergtut  v.  Eyre  (e),  in  which  case  he  held,  that  eotiUed. 

where  a  mortgagee  had,  before  his  death,  obtained  a  decree  for  Mortgagee 

foreclosttre,  and  then  died,  his  infimt  heir,  against  whom  the  suit  was  decm^r^ 

revived,  and  the  estate  sold,  was  a  trustee  within  the  8th  and  18th  ^j^^» 

sections,  being  made  such  by  the  decree  ;  but  he  ordered  a  reference  leaving  iaknt 

to  the  Master  for  the  usual  inquiry,  and  the  evidence  was  ordered  ^^* 

to  be  brought  into  Court,  the  order  of  revivor  not  proving  the  facts, 

which  were  not  to  be  gone  into  upon  affidavit  at  the  hearing.    He 

diought,  however,  that  in  a  clear  case  the  mortgagee  was  not  ex* 

eluded*    In  Me  Stmdey  (/),  a  somewhat  similar  case  before  the 

Vice  Chancellor,  a  mortgagee  in  fee  died  intestate  as  to  the  mort^ 

gaged  premises,  but  having  bequeathed  his  personal  estate  to  B«, 

the  mortgage  money  remaining  unpaid.    On  B/s  petition,  that  some 

person  might  be  directed  to  convey  to  him  in  place  of  the  mortgagee's 

heir,  who  conid  not  be  found,  the  Court  refused  to  make  the  order. 

And  in  Re  Dearden  ($r),  where  the  heir  of  the  mortgagee  was  out  of 

the  jurisdiction,  the  Master  of  the  Rolls  (Pepys)  held,  that  the  8th 

•ection  did  not  include  the  case  of  mortgagees  as  die  6th  section  didt 

Int  only  positive  or  naked  trustees,  and  not  trusts  by  operation  of 

htw.    So  in  Re  Payne  (A),  the  Vice  Chancellor  held  that  the  devisee  l>evisee  of 

of  a  mortage  was  not  a  trustee  within  the  meaning  of  the  act.  mong*s^- 

However,  the  act  of  the  4  &  5  W.  4,  c.  S3,  s.  S,  asausoes  that 
mortgagees,  and  heirs  of  mortgagees,  are  included  in  the  8th  section 
of  the  1  W.  4,  c.  60,  and  provides,  that  where  any  person  seised  of 
any  land  upon  any  trust,  or  by  way  of  mortgage,  dies  without  an  heir, 
the  Court  of  Chancery  may  appoint  a  person  to  convey  "  in  like 
manner  as  is  provided  by  the  1  W.  4,  c.  60,"  in  case  such  trustee  or  • 
nMxrtgagee  had  left  an  heir,  and  it  was  not  known  who  was  such 
heir.  In  consequence  of  this  enactment,  in  JEx  parte  Whitton  {i), 
where  the  heir  of  the  mortgagee  could  not  be  found,  and  Re 
Stanley  f  which  was  afterwards  reheard  before  the  Vice  Chancellor  (A), 
it  was  held  that,  as  explained  by  the  latter  statute,  the  heir  of  the 
mortgagee  was  within  the  1  W.  4,  c.  60 :  and  the  same  decision 
was  made  in  the  case  of  the  infant  heir  of  the  mortgagee  of  a  copy- 
hold estate,  who  had  been  admitted (l),  and  in  a  case  where  the  heir 

(d  )  Jenmett's  Siigden*s  Acts,  151,  n.  Re  Newman  as  to  a  copyhold  heir.  Law.  J. 

(«>  1  L.  &  G.  16.  13, 324. 
(/)  6  Sim.  320.  (t)  1  Keen,  278. 

<£)  3  M.  &  K.  511.  (fc)  7  Sim.  170. 

f* )  6  Sim.  645,  and  see  a  similar  decision,  (/)  Re  Wilson's  Estate  8  Sim.  392. 
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PT.II.-.BK.IL  of  a  mortgagee  of  a  freehold  estate  could  not  be  found,  which  de- 
Cm.  II.  s.  III.  ^{gj^„3  y^Q^Q  given  with  the  concurrence  of  the  Master  of  the  Rolls. 
And  it  was  further  beld^  that  the  1  W.  4,  c.  60,  was  not  intended  to 
be  repealed  by  the  statute  of  the  1  &  2  Vict.  c.  69,  s.  S,  which  pro- 
vides that  the  1  W.  4,  c.  60,  and  4  &  5  W.  4,  c.  23,  "  shall  not  be 
construed  to  extend  to  any  case  of  any  person  dying  seised  of  any 
land  by  way  of  mortgage,  other  than  such  as  are  thereinbefore,"*  (>•  e. 
by  the  1  &  2  Vict.  c.  69),  "  expressly  provided  for,"  but  that  those 
acts  are  to  be  construed  just  as  before,  and  that  the  first  mentioned  is 
intended  to  apply  to  those  cases  only  which  it  expressly  provides  for. 
The  point,  however,  seems  still  in  doubt,  for  in  (m)  a  later  case  the 
Master  of  the  Rolls  held,  that  the  statute  I  &2  Vict  c.  69,  s.  3, 
limited  the  construction  of  I  W.  4,  c.  60,  s.  8,  to  persons  therein 
before  expressly  provided  for :  and  that  an  heir  of  a  mortgagee  out  of 
the  jurisdiction  was  not  within  any  of  those  acta ;  nor  any  heir  of  a 
mortgagee,  unless  the  ancestor  shall  have  died  withmtt  hamng  been 
in  possemon  or  receipt.  And  such  seems  to  be  the  true  and  grain- 
roatical  construction.  But  the  Vice  Chancellor  has  reiterated  bis 
former  opinion  and  decision  in  Re  Stanley ,  in  Bs  W%Uiam»{^i 
holding  (after  at  first  deciding  the  other  way)  that  the  case  of  a 
mortgagee  leaving  an  heir  who  is  not  known,  is  within  the  8th  section 
of  1  W.  4,  c-  60. 
Stati&2  Vicu  The  statute  1  &  2  Vict.  c.  69,  was  passed  in  consequence  of  the 
heirs  L^  o^ber  doubts  which  existed  how  far  the  heirs  of  mortgagees  were  at  all 
repre»eatatire8  within  the  Statute  1  W.  4,  c.  60  :  the  act  recites  sections  8  &  18  o( 
0  mortgagee..  ^  ^  ^^  ^^  ^^  ^^^  the  4  &  5  W.  4,  c.  23 ;  and  after  stating  that  doubts 

had  arisen,  whether  the  provisions  of  the  said  acts  extended  to  the 
cases  aftermentioned,  proceeds  to  enact, ''  that  where  any  person 
eeieed  of  any  land,  by  way  of  mortage,  shall  have  departed  this  life 
without  having  been  in  possession  of  such  land,  or  in  receipt  of  the 
rents  and  profits  thereof,  and  the  money  due  in  respect  of  sucb 
mortgagee  shall  have  been,  or  shall  be  paid  to  his  executor  of 
administrator,  and  the  devisee,  or  heir,  or  other  real  representative, 
or  any  of  the  devisees,  or  heirs,  or  real  representativesy  of  such 
mortgagee,  shall  be  out  of  the  jurisdiction,  or  not  amenable  to  the 
process  of  the  Court,  or  it  shall  be  uncertain  whether  any  such  heir, 
or  devisee,  or  representative,  be  living  or  dead,  or  if  known  to  be 
dead,  it  shall  not  be  known  who  was  his  heir,  or  where 
mortgagee,  or  any  such  devisee,  or  heir,  or  representative, 
have  died  without  an  heir ;"  or  in  the  case  of  neglect  (HT  refusal  to 
convey  therein  mentioned,  **  then,  and  in  every  such  case,  it  shall 
be  lawful  for  the  said  Court  of  Chancery  to  direct  any  person  whom 
the  said  Court  may  think  proper  to  appoint  for  that  purpose,  in  the 

(m)  Greea  t.  Holden,  1  Beaveo,  208.  (n)  9  Sim.  426w  642, 
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place  of  the  devisee,  heir,  or  representative,  (whether  such  devisee,  S'"'?;""?*;!!' 

heir,  or  representative  shall,  or  shall  not,  have  a  beneficial  interest  — '• — '- — '- — •' 

in  the  money  paid  to  the  executor  or  administrator,  as  aforesaid,)  to 

convey  such  land  in  like  manner  as  by  the  said  first  recited  act  the 

said  Court  is  empowered  to  appoint  a  person  to  convey  in  the  cases 

therein  mentioned,  in  the  place  of  a  trustee  or  the  heir  of  a  trustee.** 

By  the  second  section  the  act  is  extended  to  Ireland. 

In  Ex  parte  Dover  (o),  executors  having  paid  the  debts  and  lega-  Executors 
cies,  purchased  stock  in  their  own  names  to  answer  a  life  annuity :  S^j^t&r 
one  of  the  executors  went  to  reside  abroad,  and  the  other  died ;  and  owa  names, 
it  was  held  that  they  were  trustees  of  the  stock  within  the  10th  and 
22Dd  sections  of  the  1  Wm.  4,  c.  60.     In  Hutchinson  v.  Stephens  (p\  Party  on  a 
the  plaintiff  in  the  cause  was  on  a  trading  voyage  to  India ;  it  was  ^^^^^ 
be)d  that  he  was  not  a  trustee  out  of  the  jurisdiction,  as  meant  by  the 
act.    Id  Re  Anderson  (;),  where  personal  estate  had  been  vested  in 
tiro  trustees,  upon  trust  to  lay  it  out  in  land,  upon  certain  trusts :  part 
of  the  money  had  been  so  laid  out ;  and  the  survivor  of  the  trustees  Act  does  not 
had  died  intestate ;  and  his  heir  was  iii  India,  but  no  administration  >npply  the 
had  been  taken  out  to  the  intestate ;  the  Lord  Chancellor  (Sugden)  sonal  repre- 
said,  that  the  9th  and  10th  sections  did  not  supply  the  want  of  a'^'^^^^^ 
personal  representative  of  a  trustee  of  a  chattel  interest,  or  stock ; 
and  that  when  administration  was  granted  the  case  would  not  be 
within  the  act,  for  the  new  trustee  would  not  then  be  under  disability ; 
that,  therefore,  a  bill  must  be  filed :  and  he  refused  to  appoint  a 
trustee  of  the  realty,  because  the  same  person  must  be  a  trustee  of 
both  properties. 

In  He  Debartf  (r),  estates  were  conveyed  to  A.  and  B.,  and  the  Hw  of  tenant 
heirs  of  A.     A.  died,  having  devised  the  estates  to  C.  in  tail.    C.  a  faulty 
stlone^  in  B/s  lifetime,  conveyed  the  estates  to  D.,  to  make  him  tenant  i^^very. 
to  the  pnecipe^  and  a  recovery  was  suffered  to  the  use  of  C.  in  fee. 
D.  died,  leaving  an  infant  heir :  but  he  was  held  not  to  be  a  trustee ; 
for  though   the  recovery  did  not  bar  the  estate  tail  («),  it  drew  out 
from  D.  the  whole  estate  that  was  vested  in  him  under  the  recovery 
deed.     An  agreement  for  an  exchange  partly  performed  by  payment 
of  a  sum  for  equality  of  exchange  does  not  make  the  infant  heir  of 
one  of  the  parties  dying  a  trustee  under  this  statute  {ss).     In  War-  Devisees  of 
Imrton  v.  Vaughan  (t),  where  a  testator  had  subjected  his  real  estates  Ste  wM^ 
to  the  pa3nnent  of  his  debts,  and  they  were  sold  in  an  administration  leffacks  or 
suit  by  order  of  Court,  but  the  devisees  who  were  plaintiff  and 
in&ots  refused  to  execute  the  conveyance ;  in  order  to  save  the  ex- 
pense of  compelling  them,  the  Court  on  petition  declared  them  trustees 
within  the  6d),  8th,  ISth,  and  18th  sections  of  this  statute.  In  Walters 

(«)  5  Sim.  SOO.  («)  See  3  &  4  Wm.  4,  c  74,  s.  11. 

(p)  5  Sim.  49e.  (n)  Turner  v.  Edgell,  1  Keen,  642. 

(9)  LL  &  G.  27.  (()  4  Y.  &  C.  247. 
<r)  5  Sim.  283. 
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Pt.ii.  — Bx.il.  V.  Jackson  («),  the  Vice  Chancellor  lefused  to  declare  a  defendaiit, 

c».  II.  s.  Ill,  ^j^g  infant  heir  of  a  devisee  of  an  estate  charged  with  legacies^  a  trustee 

within  the  same  sections  by  the  decree  for  eale^  bat  said  the  decree 

for  sale  might  be  good  ground  for  a  petition  for  such  declaradon. 

Conveyance  to     8.  By  the  22nd  section  of  1  Wm.  4,  c.  60,  after  reciting ''  iktU  caset 

new  tnistecs     ^^-.  occur.  upon  applications  by  petitions  under  that  act,  for  a  con- 
when  ordered        ^  «,  •  .  11.        i»i 
by  Court         veyancc  or  transfer  where  the  recent  creation  or  declaration  of  toe 

without  bill,  ^^gg^  ^p  other  circumstances,  may  render  it  safe  and  expedient  for 
the  Court  to  direct,  by  order  upon  such  petition,  a  conveyance  or 
tranfer  to  be  made  to  a  new  trustee  or  trustees  without  compelling 
the  parties  seeking  such  appointment  to  file  a  bill  for  that  purpose, 
aUhough  there  u  no  power  in  any  deed  or  instrument  oreating  or 
declaring  the  trusts  of  such  land  or  stock  to  appaini  new  trustees" 
it  is  enacted,  "  that  in  any  such  case  it  shall  be  law&l  for  the  Lord 
Chancellor,  or  Court  of  Chancery,  to  appoint  any  person  to  be  anew 
trustee,  by  an  order  to  be  made  on  a  petition,  to  be  presented  for  a 
conveyance  or  transfer  under  the  act,  after  hearing  all  parties,  as  the 
said  Court  shall  think  necessary ;  and  thereupon  a  conveyance  or 
transfer  shall,  and  may  be  made  and  executed,  according  to  the  pro- 
visions hereinbefore  contained,  to,  or  so  as  to  vest  such  land  or  stock 
in  suoh  new  trustee,  either  alone  or  jointly,  with  any  surviving  or 
continuing  trustee,  as  efiectually,  and  in  the  same  manner  as  if  suck 
new  trustee  had  been  appointed  under  a  power  in  any  instnimeot 
creating  or  declaring  the  trusts  of  such  land  or  stock,  or  in  a  suit 

Amereaiie-  regularly  instituted"  (0  •  I"  ^^^  matter  of  JVMrAo&(«),  where  the 
I  Smee  had    ^  circumstances  were,  that  the  sole  trustee,  under  the  marriage  articles 

^  never  Mted,     of  the  father  and  mother  of  minors,  (of  a  bond  executed  to  him  in 

i  1816,  but  who  was   stated  never  to  have  acted  or  known  of  his 

trusteeship),  had  died,  and,  by  will  appointed  executors,  who  also 
refused  to  act  or  to  assign  the  bond  without  the  direction  of  the 
Court ;  and  the  guardians  of  the  minors  petitioned  that  the  executors 
might  be  directed  to  assign  the  said  bond  to  them :  Sir  Edward 
Sugden  refused  the  prayer,  saying,  that  a  mere  all^ration  that  the 

Applies  to  plain  trustee  had  never  acted)  was  insufficient:    that  the  2Snd  section 

*^^^  y*       applied  to  plain  cases  only,  and  recent  trusts  created  within  (en 

Recent  tniftfl.       '^'^  „-/^         .     .  ,      .  i 

Not  when  7^^^*      Where  it  is  suggested    that  the   trustees  have  not  ac- 

trottee  never  cepted  the  trust,  the   Court    will  not  appoint  new  ones,  unless 

aceep    .  |^  j^  shewn  that  the  trusts  have  acquired  existence  by  being  ao^ 

Not  where  ccptcd  {x).    In  Re  Whitley  (y)»  where  the  .petition,  by  the  guardian, 

trustee  had  stated  that  the  trustee  had  never  signed  the  trust   deeds,  which 

uustd^ds,  were  dated  in  18S1  and  1822,  and  contained  no  power  to  appoint 

rsuit^ahhruffh  "^^  trustees,  and  that  he  had  expressly  refiised  to  act,  and  that  the 

alleged  funds 

in  danger.  (s)  L.  J.  R.  vol  10. 383.  (x)  Re  Clarke  1  Jur..737. 

t)  See  Re  Welsh,  3  M.  fie  Cr.  292.  {y)  U.  &  G.  23. 

[m)  LI.  &  G.  17,  and  see  Re  Clarke,  ;»>«. 
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fimdfl,  which  were  the  property  dl  infiUits,  were  in  danger  of  being  Pt.ii.^Bk.il 
lost,  being  of  a  perishable  nature :  but  there  was  a  suit  actually  — — '—^ — 
'mtAtuted  respecting  them;    Sir  E.   Sugden  refused  to  interfere, 
sayingy  that  all  the  act  did  was  t6  giv^  jurisdiction  if  the  Court  could 
see  its  way,  and  had  jurisdiction  by  reason  of  a  disability  or  the  like; 
the  act  was  intended  to  apply  to  a  pliun  casCi  without  any  ambiguity, 
and  to  that  of  a  recent  creation  of  the  trast :  the  present  was  a  com- 
plicated case,  and  he  would  never  make  an  order  without  a  reference, 
the  insecurity  of  the  proper^  weighing  nothing  with  him.     In  a  Must  be  a 
subsequent  ca8e(»),  where  the  trustees,  in  the  marriage  settiement  of  ^gezi^^ander 
the  petitioner,  had  accepted  the  trust,  and  one  had  died,  and  the^^f^""®^  ^ 
petition  was  for  the  appointment  of  another  in  his  room,  there  being  act. 
no  power  in  the  deed;  the  Court  held  that  the  lOth  or  SSnd  section 
applied  to  the  case,  and  "  that  where  there  is  no  bill  illed,  nor  any 
power  to  iqipmnt  in  the  instrument  creating  the  trust,  before  the 
Court  has  jurisdiction,  there  must  be  a  case  where  the  party  might 
apply  by  petition  under  the  former  sections,  that  is  in  cases  of  dis- 
ability by  infancy,  &c. ;  there  must  be  a  disability,  and  of  the  sort 
pointed  out  by  the  act:  the  act  gives  no  jurisdiction  unless  the 
disability  exist.**    In  Xe  Coyne  (a)  a  reference  was  made  il^  such  a 
case  of  disability.    In  Re  Earl  of  Mayo  (6),  where  tiiere  was  no 
power  ibr  appointment  of  new  tmiBtees  in  the  settlement,  and  both 
trustees  were  dead,  and  tiie  representative  of  the  survivor  was  in 
England,  and  declined  to  act.  Lord  Plunkett  made  an  order  for  a' 
reference.     The  act  applies  only  to  cases  where  conveyances  are  to 
be  made ;  and,  therefore,  where  one  of  three  trustees  fir  sah  was 
oQt  of  the  jurisdiction,  the  Vice  Chancellor  refused  to  appoint  a  per-' 
son  in  his  place  to  sell,  observing,  that  the  course  should  have  been 
to  have  sold,  and  tiien  for  the  purchaser  to  have  come  to  the  Court 
for  a  trustee  to  convey  (c).    But  this  seems  to  have  been  an  incautious 
observation,  as  no  purchaser  from  two  trustees  only  would  have  any 
title.     In  a  suit  for  the  appointment  of  new  trustees  the  Court  will 
not  authorize  the  new  trustees  to  appoint  others  in  their  room  (J). 
The  existence  of  a  power  to  appoint  new  trustees  in  the  instrument 
creating  the  trust  does  not  prevent  this  appointment  by  the  Court  (0). 
And  the  Court  will  make  die  order,  if  satisfied,  without  directing  a 
reference  (y).     As  to  the  parties  whom  the  Court  will  hear  (9),  the 
cue  of  £x  parte  Shick  may  be  referred  to.    And  that  of  Ex  parte 
Dover   for    ascertaining  when    executors    may  be  considered  as 
trustees  (A). 

(x)  Be  Oerald  Fhverald,  LL  &  Q.  20.  (•)  Re  Down,  2  Jar.  886. 

^  &Uo  siiiiilar  dicim  £i  parte  Boyoe,  Cae.  id)  Brown  p.   Brown,  3  Y.  &  C.  395. 

tnnp.  Plunkett,  134.     Re  Earl  of  Mayo,  (•)  Re  Faanderoy.  10  Sim.  252. 


■ttd.  124.    Re  Fairswell. 2  Jur.  987.  ( /)  Ex  parte  Inkenole,  2  GI.  &  J.  231. 

(ft)  Jcnmett's  Sagden*s  Acts,  183.  (i)  5  Sim.  281. 

(fc)  Staled*  ibid.  (h)  5  Sim.  500. 
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Pt.ii.— Bk.II.      IIL  By  Uie  1 1th  section  of  the  1  W«  4^  c.  €0,  e¥ery  dhectionaiid 

V:fi.^i!  /^*  ^b\*  order  to  be  made  in  pursuance  of  the  act,  '^  shall  be  signified  by  an 

ing  the  {Statutes  ofder  tx>  be  made  in  any  cause  depending  in  such  Court,  or  upon 

into  effect.       petition  in  the  matter/*    '^  If  the  same  shall  relate  to  a  conveyance, 

transfer,  receipt,  or  pajrment  to  or  in  sudi  manner  as  may  be  directed, 

Petition  by       ^y  jmy  person  beneficially  entitled,  then  upon  the  petition  of  the 

person  or  some  or  one  of  the  persons  beneficially  entitled  to  the  land^ 

stock,  or  dividends  to  be  conveyed,  transferred,  received  or  paid;  and 

of  the  same  shall  rdate  to  a  conveyance,  in  order  to  vest  any  land  oi 

stock  in  a  new  trnsteei  duly  appointed  by  virtue  of  some  power  oi 

authority  in  some  instrument,  crealing  or  dedaving  the  trusts  of  bucI 

land  or  stock,  or  by  the  Court  of  Chancery,  either  alone  or  together 

with  any  <;ontinuii^  trustee,  then  upon  the  petition,  either  of  tb 

trustee  or  some  or  one  of  the  trustees  in  whom  the  same  shall  b 

propoaedto  be  vested,  or  of  any  person  having  an  iaterest  therein 

and  if  the  same  shall  relate  to  the  conveyance  of  an  estate  in  mortgagi 

then  upon  the  petition  of  the  peivon,  or  some  or  one  of  the  penon 

entitled  to  the  equity  of  redemption  thereof,  or  of  the  person  or  somi 

one  of  the  persona  entitled  to  the  monies  thereby  secured,  or  tbi 

guardian  or  some  one  of  the  guardians  of  the  person  endtled  to  sud 

monies,  if  an  infant.** 

Where  decree       i„  PeUom  V.  Till  (i),  the  Court  held  that  a  petitioa  was  nccessars 

had  declared  i     ^   i     i        i    t  i  /.     ,  .  i  i     ti 

party  a  tmiiM  where  a  decree  bad  dealared  that  a  defendant,  against  whom  the  bil 

^thlTat^^i^til^  bad  been  taken  fro  cofrfeno,  was  a  trustee  of  stock  for  the  com 

by  the  decree    j^aiuaiits,  and  decliiied  tx>  reler  it  to  the  Master  to  appoint  a  persoi 

nog.  ^  transfer  the.  stock  without  a  petition.    So  also  a  petition  was  hell 

,|  neeessary  after  a*  decree  in  a  suit  for  apecific  performance  against  tb 

infiant  heir  of  the  vendor  (£)•  However,  it  seems  now  settled  by  tfa 
decision  of  the  Master  of  the  Rolls  in  MiUer  v.  KnigJU  (/),  the  Lon 
Chancellor  conourring,  that .  where  an  infant  beir  appeared  by 
decree  of  the  Court  to  be  a  trustee,  and  the  right  of  the  party  entitle 
to  a  conveyance  was  also  established,  a  conveyance  will  be  directe 
by  the  same  decreci  a  petition  being  unnecessary.  Previously  t 
this.  Sir  J«  Leach,  in  Broom  v.  Broom  (m),  and  the  Vice  Chanceik 
himself,  in  Walter  v.  Merry  (n),  made  the  order  at  the  hearing,  ani 
so,  on  consideraUon,  did  Sir  C*  Pepys,  Master  of  the  Rcdls,  in  Ne^ 
V.  Bine  {o). 
Cannot  be  Jq  WiUiams  V.  Bird  0>),  the  Master  of  Uie  Rolls  made  an  orde 

made  upon  m-  " 

petition  in  the  ou  petition  in  the  cause,  under  the  statute  of  the  36  G.  3,  c.  90,  upoi 
SHnly^ohject  P^^^  ^^^^  ®°®  trustee  was  abroad  and  an  absconding  bankrupt,  an< 
of  the  bill  is     not  likely  to  return,  for  the  remaining  trustee  to  transfer  stock  int 

to  obtain  the 
transfer  of  the 

^^^'  (i)  6  Sim.  319.  (ft)  6  Sim.  328. 

ik)  Prytharch  v.  Havard,  6  Sim.  9.  (o)  3  K.  129.  n. 

(0  1  Keen,  129.  <  p)  1  V.  Sc  B,  3. 
(m)  3  M.  &  K.  443. 


HOW   AIDED  IK   BQUITV   BY   STATUTE.  4/9 

tbe  name  of  himself,  and  another '  person  appointed  tmstee  by  deed  Pt.ii.— Bv  ii. 
poll  under  the  power :  but  it  appears  that  if  the  only  object  of  the  ^"'  ^^'  ^- ^'' 
b'l]  filed  be  to  obtain  the  transfer  from  a  trustee  out  of  the  jurisdic- 
tioni  it  cannot  be  made  upon  petition,  but  the  cause  nmst  I>e  regularly 
set  down  for  hearii^  (q)  wider  that  statute  (r). 

Under  the  16th  section,  where  a  vendor  dies  pending  the  contract,  Caies  of  con- 
leaving  an  in&nt  heir,  the  act  requires  that  a  bill  for  specific  perform-  ^f  Ij^^s"^. 
ance  diould  be  filed,  and  the  infant  may  be  ordered  by  the  same 
to  convey,  the  expense  to  be  paid  out  of  the  purchase  money. 

In  a  case  under  the  S2nd  section  of  the  act  1  W»  4,  c.  60  {t\  (em.  Reference 
powering  the  Court,  in  certain  cases,  to  appoint  a  trustee  where  there  ^^^^^^^' 
is  no  power  in  the  trust  fiir  so  doing),  it  was  held  that  where  the 
petitioner  was  the  only  person  interested  in  the  trust  fund,  a  reference 
to  the  Master  was  unnecessary  (!)•  So  in  Ex  parte  Inkenale  («), 
new  trustees  were  appointed  under  the  6  6.  4s  c  79,  without  a 
reference,  the  property  being  Y«ry  smalL 

Where  a  person  has  been  ordered  under  the  8th  section  to  conyey  New  deed  not 
tniit  property  in  the  place  of  a  refusing  trustee,  it  is  not  necessary  c^T^f  ?re. 
that  he  should  execute  a  new  deed  reciting  the  orders  but  he  may  fiums  trastee. 
execute  the  deed  tendered  to  the  tmsliee,  and  it  shall  be  expressed 
in  the  attestation  clause,  that  he  has  executed  it  in  the  place  of  the 
trastee  in  pursuance  of  the  order  {x). 

We  have  already  seen  that  the  application  under  the  fiirmer  acts  Cannot  be 
Blast  in  general  be  by  petition,  in  order  to  give  the  Court  jurisdiction,  motio^^" 
ud  it  is  presumed  the  same  plan  must  now  be  followed,  for  where  a 
statute  authorises  the  Court  to  act  upon  petition,  the  order  cannot  be 
aide  upon  motion  (y).   There  are,  however,  in  general  two  petitions.  Generally  two 
the  first  prays  for  a  conveyance  of  the  legal  estate,  and  the  Court  ^^^^°^ 
oniers  a  reference  to  the  Master  to  see  whether  the  infiuit  be  a 
Nttee  or  mortgagee  within  the  statute.     If  the  Master,  to  whom 
die  reference  is  made,  reports  that  the  infant  is  a  trustee  cft  mortgagee 
within  the  statute,  another  petition  is  presented  to  the  Court  to 
confirm  the  Master's  report,  and  for  an  order  that  the  infant  may  be 
directed  to  convey  accordingly,  which  under  former  acts  was  made  of 
course*    However,  the  Court  will  pronounce  its  opinion  for  or 
against  the  report,  and  has  made  the  order  where  the  Master  reported 
gainst  the  trustee  (s),  and  has  refused  it  where  the  cireumstances 
ve  plain,  without  a  reference  back  to  the  Master  (a).     The  original 
order  of  reference  should  not  be  obtuned  as  of  course.     The  Court 
thould  be  satisfied  that  the  petition  is  presented  by  the  proper 

^9)  Borr  p.  Mason,  2  S.  ft  S.  1 1.  (x)  Ex  parte  Foley,  8  Sim.  395. 

(r)  Sed  md9,  1  W.  4,  c.  60.  8.  11.  (y)  9  Ves.  462. 

<<)  Walton  V.  Merry,  6  Sim.  328.  Re          («)  See  1  Dick.  394  ;  2  Dick.  609. 

^o»o,  2  Jar.  886.  (a)  See  He  Merry,  1  MyU  &  K.  677  ; 

(0  Exnar1eSbick,5Sim.  281.  2  Newl.  Pr.  242;  1,  212,215;  1  Turn. 

(•*)  2dt.&  J.  230.  Pr.  405. 
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piirUes,  and  the  matter  within  the  scope  of  the  acts,  but  it  need  wA 
be  entitled  in  the  matter  of  the  act  (jb). 

The  Master's  report  under  the  order  of  reference  cannot  be 
excepted  to  (c),  but  it  may  be  referred  back  to  be  reviewed  on  i 
petition  by  the  parties  disapproving,  stating  their  objections  {d). 

By  section  IS,  I  W.  4,  c  60,  '^  where  on  account  of  the  length  o 
time  which  shall  have  elapsed  since  the  creation  or  last  dedaratioi 
of  a  trusty  the  Utle  of  the  person  claiming  a  conveyance  or  tnuufei 
may  appear  to  require  deliberate  investigation  in  the  presence  of  al 
parties  interested,  in  order  to  prevent  the  vesting  of  the  legal  eatati 
in  a  person  who  may  not  really  be  entitled  to  the  benefit  thereof,  o 
if  under  other  circumstances  it  shall  appear  *  *  •  • 
"  not  proper  to  make  an  order  upon  petition,  it  shall  be  lawful  fo 
the  Court  to  direct  a  bill  to  be  filed  to  establish  the  right  of  the  part 
seeking  the  conveyance  or  transfer,  and  upon  the  establbhment  by 
decree  of  such  right  by  the  same  decree  or  any  order  in  the  cause 
*  ^  ''to  direct  a  conveyance  or  transfer  to  be  made  u 
cording  to  the  intent  of  the  act** 

By  section  15,  as  already  noticed  (tf),  in  certain  cases  where  tt 
trustee  has  a  beneficial  interest,  or  some  duty  to  perform,  and  i 
every  case  of  a  mortgage  the  Court,  in  its  discretion,  may  direct 
bill  to  be  filed 

By  section  17,  as  we  have  already  noticed  (ee),  on  a^specific  perfon 
ance  of  any  contract  being  decreed,  the  conveyance  may  be  orden 
to  be  executed  by  decree  in  the  cause,  or  any  other  decree  or  decrel 
order,  or  upon  petition  in  the  cause,  by  the  tenant  for  life,  or  otbi 
person  having  the  limited  interest^  or  the  executory  devisee,  as  d 
Court  may  tiiink  proper. 

In  Prendergait  v.  Eyre  (/),  Sir  E.  Sugden  held,  that  where 
mortgagee  had,  brfore  his  death,  obtained  a  decree  for  foreclosui 
and  then  died,  his  infimt  heir,  against  whom  the  suit  was  revived,  w\ 
thereby  made  a  trustee  within  the  8th  and  18th  sections  of  die  ai 
but  that  there  must  be  a  refiEtience  to  the  Master  for  the  usual  inquiri 
and  the  evidence  was  ordered  to  be  brought  into  Court,  the  on) 
of  revivor  not  proving  the  fiicts,  which  were  not  to  be  gone  into,  i 
affidavit  at  the  hearing. 

By  section  13,  "  any  infimt,  or  otiier  person  directed  by  virtue 
the  act,  to  make,  or  join  in  making  any  conveyance  or  transfinr,  i 
receipt  or  payment,  shall  and  may  be  compelled  by  the  order  to  I 
obtained,  to  make  and  execute  the  same,  in  like  manner,  as  Iruste 
of  full  age  are  compellable  to  convey,  transfer,  receive,  or  pay  ov 
the  trust  estates,  or  fimds  vested  in  them  respectively."     If  tl 


{b)  2  Rubs.  449. 

(e)  2  Dick.  732  ;  ibid.  749. 

(H)  Kx  parte  Butler,  I  Dick.  395. 


(•>  AnU^  470. 
m)  ilii(e.47K 
/)  U  &  G.  16. 
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'mbat  tdase  to  obey  the  order  to  convey,  the  Court  will  make  an  PtJI.— Be.il 

ordefi  upon  motion,  that  he  should  convey  within  a  certain  time ;  and  — — '—^ 

H  he  disobey  that  order,  an  order  nisi  may,  on  another  application, 
be  made  for  his  committal. 

By  the  25th  section,  the  costs  and  expenses  of  the  petitions,  orders,  Cosuof  tha 

directions,  conveyances,  and  transfers,  to  be  made  in  pursuance  of  the  '"*^^**'^ 

act,  or  any  of  them,  may  be  ordered  to  be  paid  from  the  land  or  stock, 

rents  or  dividends,  in  respect  of  which  the  same  shall  respectively  be 

made,  or  any  of  them.    In  Prythareh  v.  Havardig),  in   which  a 

decree  for  specific  performance  had  been  made  against  the  infant  heir 

of  a  vendor,  and  he  was  ordered  to  convey,  the  costs  of  the  suit  were 

ordered  to  be  paid  out  of  the  purchase  money.    Where  a  trustee  had 

improperly  made  a  petition  necessary,  the  Vice  Chancellor  ordered 

bizD  to  pay  the  costs  (A).     So  in  Jones  v.  Lewis  (t)  where  a  suit  was 

rendered  necessary,  in  consequence  of  a  trustee  refusing  to  join  the 

vendor  in  the  conveyance,  the  Ck>urt  ordered  the  trustee  to  pay  all 

the  costs  of  the  suit,  as  well  those  of  the  vendor  as  of  the  purchaser. 

h  Ex  parte  Ommaney{k),  the  Vice  Chancellor  ordered  the  costs  of  the 

proceedings  before  the  Master,  to  prove  the  infant  (who  was  the  heir 

of  a  mortgagee  in  fee  and  a  trustee  for  his  executor)  to  be  a  trustee 

within  the  statute,  to  be  paid  by  the  mortgagor,  and  not  out  of  the 

assets  of  the  mortgagee,  as  they  were  incurred,  in  order  to  give 

the  infant  the  capacity  to  convey,  and   were  not  costs  of  the 

con?eyance. 

By  section  32,  "  in  all  cases  in  which  orders  shall  be  made  in  Who  an  to 
porsuance  of  the  act  for  the  transfer  of  stock,  the  person  to  be  ap^intod  tT 
oamed  in  such  order  for  making  the  transfer,  shall  be  a  co-trustee  or  ^^«  ^ 
co-executor   of  the  person  in  whose  place  such  person  shall  be 
<lirected  to  transfer,  or  some  officer  of  the  company  or  society,  in 
whose  books  the  same  respectively  shall  be  directed  to  be  made;  and 
where  such  transfer  shall  be  directed  to  be  made  in  books  kept  by 
^  governor  and  company  of  the  bank  of  England,  such  officer 
^ball  be  the  secretary  or  deputy  secretary,  or  accountant-general  for 
^  time  being,  of  the  said  governor  and  company.** 

By  section  S6,  the  authority  of  the  Court  under  this  act  is  to  How  ht^ 
extend  to  the  colonies,  except  Scotland ;  and  by  the  27th  section, 
iie  same  authorities  are  given  to  the  Court  of  Chancery  in  Ireland, 
tt  to  land  and  stock  in  Ireland ;  and  by  the  S8th  section,  to  the 
^ommissionera  of  the  great.seal  in  either  country;  and  to  the  Courts  of 
Exchequer  in  England  and  Ireland,  as  to  land  and  stock  respectively 
Ik  each,  by  sections  SO  and  81.    It  will  have  been  seen,  that  the 

Or)  6  Sin.  9.  (t)  1  Cox,  199. 

(^)  Maooon  v.  Charlotworth,  .1  April,         (k)  10  Sim.  298, 
^>  chad  Jcmaicmi  Ssgdenli  Aebi,  1  !j6,  o. 
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Fr.lL— Bk.iI.  conveyance  of  the  infant  under  these  acts,  will  only  be  as  effectual  za 
— — '—^ — '  if  he  were  adult     Hence^  if  tenant  in  tail  or  a.  feme  covert,  the  infao 

must  convey  accordingly  (2).     The  act  does  not  extend  to  land  out  o 

the  Queen's  dominions  (m)« 

(0  Ex  parte  Johnson,  3  Atk.  559.    Ex      130. 
parte  Smitn,  Anib.  524.     Ex  parte  Maire,  (m)  Price  v.  Dewhurst,  8  Sim.  619. 

3  Atk.  479.   Radcliffe,  v.  Eccles  1  Keene, 
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CHAPTER  III. 

Of  the  StaitUes  enabling  Payment  of  Debts  by  Infants,  and  Con* 
veyances  to  be  executed  by  them  for  thai  purpose. 

By  the  1  Wm.  4,  c.  47,  entitledi  "  An  act  for  consolidating  and     Cn.  ill. 
amending  the  laws  for  fiuulitating  the  payment  of  debts  out  of  real  Act  abolishing 
estate,**  it  is  enacted  by  section  10,  **  that  from  the  passing  of  the  !^^^"^^' 
act,  where  any  action,  suit,  or  other  proceeding,  for  the  payment  of 
debts  or  any  other  purpose,  shall  be  commenced  or  prosecuted  by, 
or  against  any  infant,  either  alone,  or  together  with  any  other  person 
or  persons,  the  parol  shall  not  demur,  but  such  action,  suit,  or  other 
proceeding  shall  be  prosecuted  and  carried  on  in  the  same  manner, 
and  as  e£fectually,  as  any  action  or  suit  could,  before  the  passing  of 
the  act,  be  carried  on  or  prosecuted  by  or  against  any  infant,  where, 
according  to  law,  the  parol  did  not  demur.**    This  point  we  shall 
consider  more  particularly  under  the  head  of  Suits  by  and  against 
ln&nt8(a),  as  well  as  when  we  treat  of  the  management  of  their 
estates  by  the  Court  (i). 

By  the  1 1th  section,  it  is  enacted,  **  that  where  any  suit  hath  been,  And  enabling 
or  shall  be  instituted  in  any  Court  of  Equity,  for  the  payment  of  any  jJ^/^^^^'^Se 
debts  of  any  person  or  persons  deceased,  to  which  their  heir  or  heirs,  estate  is  de- 
devisee  or  devisees,  may  be  subject  or  liable;  and  such  Court  of^^^^^    . 
Equity  shall  decree  the  estates  liable  to  such  debts,  or  any  of  them,  ment  of  debts, 
to  be  sold,  for  satisfaction  of  such  debt  or  debts,  and  by  reason  of  the 
infancy  of  any  such  heir  or  heirs,  devisee  or  devisees,  an  immediate 
conveyance  thereof  cannot,  as  the  law  at  present  stands,  be  com- 
pelled ;  in  every  such  case  such  Court  shall  direct,  and  if  necessary, 
compel  such  infant  or  infants  to  convey  such  estates  so  to  be  sold  (by 
all  proper  assurances  in  the  law)  to  the  purchaser  or  purchasers 
thereof,  and  in  such  manner  as  the  said  Court  shall  think  proper  and 
direct,  and  every  such  infant  shall  make  such  conveyance  accord- 
ingly ;  and  every  such  conveyance  shall  be  as  valid  and  effectual,  to 
all  intents  and  purposes,  as   if  such  person  or  persons,  being  an 
in&nt  or  infants,  was,  or  were  at  the  time  of  executing  the  same,  of 
fuUage." 

(a)  V99t,  Part  IV.  (6)  Pose,  Part  lU.  Book  I.  Ch.  VI. 
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pT.n Be.ii.     Under  this  section,  it  was  held  by  the  Master  of  the  Rolls  (6),  in  a 

— ^"'  ^*^' —  creditor's  suit,  in  which  a  decree  had  been  obtained  for  sale  of  the 

tenant  ^  ^^  estate  of  the  debtor  testator,  who  had  devised  it  to  two  tenants  ir 

common  dying  common  in  fee,  one  of  whom  had  died  since  the  testator,  leavin; 

an  infant  heir,  that  such  infant  heir  was  within  the  statute,  and  h 

was  ordered  to  join  in  a  conveyance  to  the  purchaser.    And  the  sec 

tion  was  also  held  to  apply  to  a  case,  where  a  decree  had  been  madi 

in  the  suit  prior  to  the  passing  of  the  act,  but  the  estate  had  notbeei 

sold  until  after  that  period  (c).  The  Court  of  Exchequer  has  held  (i] 

Must  be  by      that  the  application  ought  to  be  by  petition,  as  the  roost  usual  an( 

there^Se  a  *"  safest  way,  and  not  by  motion.    However,  since  the  case  of  MiUerx 

decree.  Knight^  before  mentioned,  where  there  has  been  a  decree,  thiswouli 

Day  not  al-      be  Unnecessary  («)•     In  Seholefield  v.  HeafieJd  (/),  the  Lord  Char 

Inftm^the     cellor  concurring,  the  Vice  Chancellor  said,  that  as  the  estate  ha 

esuto  be  sold,  been  sold  under  the  statute,  the  infant  ought  not  to  be  allowed  si 

months  after  coming  of  age,  to  shew  cause  against  the  decree;  but 

Contrd.if  for    the  decree  had  been  for  a  forechsure^  he  ought  to  have  been  allowe 

onlyT^     **    the  six  months,  as  was  decided  in  the  case  of  Price  v.  Carter  {3 

the  statute  not  applying  to  such  a  case.     In  Seholefield  v.  Heqfiek 

an  order  was  made  for  the  infant  to  convey  under  the  llth  section, 

being  held,  that  the  statute  not  only  applied  to  the  case  where  the  obje 

was  to  compel  payment  of  the  debts  due  to  the  creditors  in  genen 

Suit  by  equit.    but  also  to  the  case  of  an  estate  being  decreed  to  be  sold  for  the  sati 

within  the  ^  factiou  of  any  debt ;  and  it  was  held,  that  a  suit  by  an  equitable  moi 

sutute.  gagee,  to  compel  payment  of  the  mortgage  debt,  is  a  suit  within  th 

clause,  and  on  a  sale  under  it,  the  Court  will  direct  the  infant  heir 

Tenant  in  tail,  convey.     In  RadcUffe  V.  EccUs  (A),  this  section  was  held  to  inclu( 

a  tenant  in  tail,  who  was  ordered  to  convey.     Sales  of  estates  a 

commonly  ordered  at  the  hearing  of  a  creditor's  suit,  in  case  the  pe 

sonal  estate  be  found  insufficient  for  payment  of  the  debts,  if  tl 

If  tenant  in      parties  desire  it :  but  where  the  tenant  in  fee  or  in  tail  is  an  infant,  tl 

an  infant  the    ^^^  estates  cannot  be  sold  until  the  accounts  of  the  personal  esta 

estate  cannot  be  and  debts  have  been  taken  ;  and  if  it  appear,  from  the  Master's  repoi 

accounts  taken.  ^^^^  ^^^  personal  estate  was  insufficient  to  pay  the  testator's  debl 

the  Court,  on  the  hearing  on  further  directions,  will  direct  the  re 

estates  to  be  sold.     In  Baillie  v.  Jackson  (s)i  the  existence  of  tl 

infant  tenant  in  tail,  born  prior  to  the  filing  of  the  bill,  was  not  di 

covered  till  after  the  decree  and  order  on  further  directions ;  on  tl 

hearing  of  the  supplemental  suit,  the  accounts  were  ordered  to  I 

taken  all  over  again,  as  against  the  infant  before  the  Court  woul 

order  the  estate  to  be  sold,  with  liberty  to  the  Master,  to  adopt  ai 

(6)  Brook  V.  Smith,  2  Ruas.  &  M.  73.  (g)  3  Myl.  &  Cr.  157.  Pott,  Part  IV 

(c)  Chapman  V.  Tennant,  ibid.  74.  (a)  1   Keen.  130.     See  alao  Penny 

(d)  Anon.  1  Y.  &  C.  76.  Prelor,  9  Sim.  134. 
(0  IK.  128.  (0  10 Sim.  169. 
(/)  7  Sim.  670;  8  Sim.  470. 
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of  the  accounts  before  taken,  if  he  should  find  it  beneficial  to  the  Pt.ii — 6k.ii. 

infant.    So  in  a  creditor's  8uit>  on  tlie  cause  coming  on  for  further — - — 

directions,  and  it  was  deemed  that  it  would  be  beneficial  to  the  withm  i^t  as 

devisees  of  the  deceased  debtor's  estate,  some  of  whom  were  infants,  ^^  ■«  *  "'«• 

that  the  money  required  should  be  raised  by  mortgage,  and  not  sale, 

the  Comrt  held  that  it  might  be  directed  accordingly,  a  mortgage 

being  a  conditional  sale,  and  that  the  infant  heir,  or  devisee  of  the 

debtor,  should  convey  the  estate  to  the  mortgagees  (A).  By  the  S  &  3 

Vict  c»  60,  it  is  expressly  enacted,  that  the  provisions  of  the  act  shall 

extend  to  authorize  Courts  of  Equity  to  direct  mortgages,  as  well  as 

sales,  to  be  made  of  the  estates  of  such  infant  heirs  or  devisees,  and 

akoof  lands,  &c.,  so  devised  in  settlement,  and  to  authorize  such 

sales  and  mortgages  to  be  made  in  cases  where  such  tenant  for  life, 

or  other  person  having  a  limited  interest,  or  the  first  executory 

devisee,  as  aforesaid,  is  an  infismt.     In  Smethurst  v.  Longworth  {I)  it 

had  been  held,  the  former  act  did  not  authorize  a  mortgage. 

The  surplus  of  the  money,  after  answering  the  purposes,  and 
defrajring  costs  and  expenses,  is  to  be  applied  in  the  same  manner, 
and  descend  as  the  estates  sold* 

(k)  Hdioe  v.  WilUams,  8  Sim.  557.  (/)  2  K.  604 ;  o^ntri,  8  Sim.  657. 
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CHAPTER  IV. 

Of  the  Statutes  enabling  Payments  to  Infants^  and  on  their  behalf* 

Pt.IL— Bk.ii.     We  have  before  considered,  at  some  length  (a),  the  difficuUef 

— 9^l}Xi —  which  attend  the  payment  to  infimts,  or  on  their  behalf,  of  monies  to 

which  they  may  be  entitled,  if  so  paid  during  the  continuance  of  the 

infancy.  These  difficuldes  are  remedied  by  statute  in  some  importani 

particulars. 

Act  enabling        By  the  86  Geo.  3,  c.  58,  it  is  enacted,  that  where,  by  reason  o 

pay  ie^es     ^^  infancy  of  any  legatee,  the  executor  cannot  pay  the  legacy,  i 

to  mfanti  into  gball  be  lawfiil  for  him  to  pay  such  legacy,  aiter  deducting  the  dut; 

payable  thereon,  into  the  Bank  of  England,  with  the  privity  of  th 

accountant-general  of  the  Court  of  Chancery,  to  be  placed  to  th 

account  of  the  legatee :  for  payment  of  which  the  accountant-genen 

shall  give  his  certificate,  on  the  production  of  the  certificate  of  th 

commissioners  of  stamps  that  the  duty  thereon  has  been  duly  pak 

and  such  payment  into  the  Bank  shall  be  a  sufficient  discharge  < 

such  legacy ;  and  when  paid,  it  shall  be  laid  out  by  the  accountau 

general  in  the  purchase  of  8  per.  cent  Consols,  which,  with  tl 

dividends  thereon,  shall  be  transferred  and  paid  to  the  person  entidc 

thereto,  or  otherwise  applied  for  his  benefit,  on  application  to  tl 

Court  of  Chancery,  on  application  by  petition  or  motion  in  a  summai 

way ;  but  the  executor  is  not  bound  to  pay  the  legacy  into  the  Bai 

till  the  expiration  of  a  year  after  the  testator's  death. 

Enabling  By  section  14  of  the  1  Wm.  4,  c.  60,  it  is  (for  the  first  tin 

piy  n^^^^   enacted,  '*  that  where  the  person,  or  any  of  the  persons  to  whom  ai 

Infante  into  the  "^^"^^  ^^^^  ^  payable  in,  or  towards  die  redemption  or  discbaige 

Bank.  any  mortgage  or  incumbrance,  of  which  a  release  or  conveyance  shi 

be  obtained  under  the  powers  of  that  act,  shall  be  an  infimt,  it  shi 

be  lawful  for  the  person  by  whom  such  money  shall  be  payable, 

pay  the  same  into  the  Bank  of  England,  in  the  name,  and  with  tl 

privity  of  the  accountant-general  of  the  Court  of  Chancery,  or  of  tl 

Court  of  Exchequer,  to  be  placed  to  his  account,  in  trust  in  ai 

(a)  Ante,  p.  254, 333, 344, 426. 
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cause  then  depending  in  the  said  Court  concerning  such  money ;  or  Pt.II,— Bx.il. 
if  there  shall  be  no  such  cause,  to  the  credit  of  such  infant,  subject  to  — ^fJX: — 
the  order  and  disposition  of  the  said  Court  respectively,  or  to  such 
person  or  persons,  or  in  such  other  manner  as  the  said  Court  respect- 
ively shall  direct;  and  the  said  Court  shall,  and  is  hereby  empowered, 
to  order  any  money  which  shall  be  so  paid  into  Court,  to  be  invested 
in  the  public  funds,  and  to  order  distribution  thereof,  or  payment  of 
the  dividends  thereof,  as  to  the  said  Court  shall  seem  reasonable ; 
and  every  cashier  of  the  Bank  of  England  who  shall  receive  any 
such  money,  is  hereby  required  to  give  to  the  person  paying  the 
same  a  receipt  for  such  money,  and  such  receipt  shall  be  an  effectual 
discharge  for  the  money/* 

By  the  52  Geo.  3,  c  33,  (extended  by  the  52  Geo.  3,  c.  158,  to  all  Enabling 
descriptions  of  stock),  the  Courts  of  Chancery  and  Exchequer  were  E^Ly  to  direct 
audiorized,  in  anff  cause  depending  therein^  to  direct  the  dividends  ^f*^u^u?f* 
belonging  to  any  infants,  parties  to  such  cause,  in  any  of  the  public  longing  to 
stocks  or  funds,  in  the  name  of  such  infants,  to  be  paid  to  guardians  '^^^^r^i|^, 
for  the  maintenance  and  education,  use,  or  benefit  of  such  infant,  roainteoance. 
according  to  the  discretion  of  the  Court,  such  guardian  being  named 
in  the  order,  and  such  payments  were  made  valid  as  against  such 
inGmt   By  section  IS  of  the  6  Geo.  4,  c.  74,  re-enacted  by  1  Wm.  4, 
c65,  s.  32,  it  is  made  lawful  for  the  Courts  of  Chancery  or  Exche- 
quer, by  order,  to  be  made  on  the  petition  of  the  guardian  of  any 
m&nt,  in  whose  name  any  stock  shall  be  standing,  or  any  sum  of 
money,  by  virtue  of  any  act  for  paying  off  any  stock,  and  who  shall 
be  beneficially  entitled  thereto ;  or  if  there  shall  be  no  guardian,  by 
an  order,  to  be  made  in  any  cause  depending  in  the  said  Court,  to 
(Brect  all,  or  any  part  of  the  dividends  due,  or  to  become  due,  in 
respect  of  such  stock,  to  be  paid  to  any  guardian  or  other  person, 
according  to  the  direction  of  the  Court,  for  the  maintenance  and  edu- 
cation, or  othemvise  for  the  benefit  of  such  infant ;  such  guardian  or 
other  person  being  named  in  the  order,  and  the  receipt  of  such  guar- 
dian,  or  other  person,  for  such  dividends  or  money,  or  any  part,  to  be 
as  effictual  as  if  the  infant  was  of  age  and  had  signed  the  same.     By 
the  IGth  section,  an  indemnity  is  given  to  the  Bank,  and  by  the  17th, 
proTiBion  is  made  for  payment  of  costs  out  of  the  fund,  which  was 
not  before  the  6  Creo.  4  provided  for. 

By  the  4  &  5  Wm.  4,  c.  ^,  trustees  authorized  expressly  to  lend  Eoabhog 
Boney  at  interest,  on  real  securities,  in  England,  Wales,  or  Great  moneron 
firitain,  may  so  lend  it  on  real  security  in  Ireland,  without  being  ^'^^'urities  in 
gnilty  of  a  breach  of  trust.    **  Provided  always,  that  all  loans  of 
mooey  on  real  securities  in  Ireland  under  this  act,  in  which  any 
minor  or  unborn  child  is  or  may  be  interested,  shall  be  made  by  the 
direction  and  under  the  authority  of  the  Court  of  Chancery  or 
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PtJI.— Bx.ll.  Exchequer  in  England,  such  direction  or  authority  being  obtained 

^*'^^'  -  in  any  causes  upon  petition,  in  a  summary  way.**    In  Stuart  v. 

Stuart  (a)»  a  female,  entitled  for  life  to  the  income  of  a  trust  fund,  to 
which  infants  were  entitled  in  remainder,  petitioned  that  tbe  fiind 
might  be  invested  under  this  act,  on  securities  in  Ireland,  but  the 
Court  refused  to  make  the  order,  as  it  was  not  shewn  tbat  the 
change  would  benefit  the  in&nts. 

(•)  L.  J.  R.Z.148. 
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CHAPTER  V. 

Of  the  ettabUnff  Statutes  respecting  It^fant  Copyhoiderit 

CmV. 

Btthe  statute  9  Geo.  1,  c.  ^^  certain  provisions  were  made 
enabling  lords  of  manors  to  compel  the  admittance  of  in&nt  copy** 
holders  and  payment  of  their  fines.     By  the  1  W.  4,  c.  65,  that 
statute  was  repealed,  and  the  following  enactments  made,  which  are 
general.     By  section  3,  when  any  infant  is  or  shall  be  entitled  to  be 
admitted  tenant  of  any  copyhold  lands,  such  infant  by  his  guardian 
or  attorney  (which  he  is  enabled  to  appoint  by  section  4)  shall  appear 
at  one  of  the  three  next  Courts,  (the  usual  notice  of  keeping  which 
is  to  be  given),  for  the  manor,  and  offer  himself  to  the  lord  to  be 
admitted  tenant,  which  appearance  and  admittance  the  guardian  or 
^Xiomey^  and  lord  are  respectively  authorized  to  make.  By  section  5, 
in  default  of  such  appearance  or  acceptance  of  admittance  after  three 
Courts,  and  due  proclamations,  the  lord  is  empowered  to  appoint 
any  fit  person  to  be  an  attorney  for  that  purpose  only,  and  by  such 
attorney  to  admit  the  infant,  and  upon  such  admittance,  to  impose 
the  fine  which  might  have  been  legally  imposed  if  the  infant  had 
been  of  full  age.     By  section  6,  upon  every  such  admittance,  the  fine 
imposed  may  be  demanded  by  the  bailiff  or  agent  of  the  lord  by  a 
note  in  writing,  signed  by  the  lord  or  his  steward,  served  upon  the 
guardian,  or  if  none,  the  infant,  or  upon  the  tenant  or  occupier  of  the 
land,  and  if  not  paid  within  three  months,  the  lord  may  enter  and 
receive  the  rents  (without  liberty  to  fell  timber)  until  the  fine  be 
satisfied,  and  all  reasonable  costs  and  expenses  of  raising  and  levying 
it,  and  of  obtaining  possession,  although  the  infant  die  before  satisfac- 
tion made  :  the  lord  to  account  yearly  upon  demand  of  the  person 
entitled  to  the  surplus,  and  to  pay  the  surplus  to  the  person  entitled. 
By  section  7»  after  satisfaction  or  tender  of  payment,  the  infant  or  his 
guardian  may  reenter,  and  the  lord  is  to  give  up  possession  ;  if  he 
refuse  he  shall  make  satisfaction  for  the  damage,  costs,  and  expenses 
[hereby  sustained  to  the  party  kept  out  of  possession ;  but  the  mode 
rf  enforcing  such  satisfaction  is  not  shewn.    By  section  8,  if  any  infant 
be  admitted^  and  the  guardian  pay  to  the  lord  the  fine,  costs,  and 
charges^  such  guardian,  his  executors  and  administrators  may  enter 
uid  receive  the  rents  and  profits  to  their  own  use  until  such  guardian 
he  reimbursed  all  such  his  disbursements,  notwithstanding  the  death 
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Pt.1I Bk.II.  of  the  infant  before  reimbursement  be  complete.   By  section  9|  no  for- 

— ^^'Y* —  feiture  is  to  be  incurred  by  any  infant  neglecting  or  refusing  to  come 
to  any  Court  and  to  be  admitted ;  nor  by  omission,  denial,  or  refusal 
to  pay  the  fine.  By  section  10,  fines  not  warranted,  or  illegal,  may 
be  contracted  by  any  in&nt  as  before. 

By  the  4  &  5  Vict.  c.  35,  "  An  Act  for  the  commutation  of  certain 
manorial  rights  in  respect  of  lands  of  copyhold  and  customary  tenure, 
and  in  respect  of  other  lands  subject  to  such  rights,  and  for  &cilitating 
the  enfranchisement  of  such  lands,  and  for  the  improvement  of  such 
tenure  :**  by  the  1 1th  section,  **  where  any  lord  or  tenant  of  a  manor,  or 
any  person  interested  in  any  question  or  right  connected  with  any  com- 
mutation or  enfranchisement  under  the  act,  shall  be  a  minor,  or  shall 
be  beyond  seas,  the  guardian,  trustees,  or  in  default  thereof,  or  in 
case  the  party  interested  shall  be  unknown,  or  not  ascertained,  then 
such  person  as  may  be  nominated  by  the  said  commissioners  for  that 
purpose,  under  their  hands  and  seal,  after  due  inquiry  shall  hare  been 
made  by  them  as  to  the  fitness  of  such  person,  shall,  for  the  purposes 
of  the  act,  be  substituted  in  the  place  of  such  lord,  tenant,  or  other 
person.*' 

By  the  4@nd  section  "  it  shall  be  lawful  for  every  person  entitled 
to  the  benefit  of  such  decision  (i.  e.  at  law  on  appeal  against  the 
commissioners),  or  in  case  of  any  such  person  being  a  minor,  or 
beyond  seas,  the  guardian  or  trustee,  or  in  default  thereof,  such  per- 
son as  may  be  nominated  for  that  purpose  by  the  said  commissioners, 
and  whom  they  are  hereby  empowered  to  nominate  under  their 
hands  and  seal,  to  appear  and  defend  such  action,  or  argue  such 
case,  and  proceedings  shall  be  had  therein  in  like  manner,  and  the 
rights  of  all  persons  shall  be  equally  bound  and  concluded  by  the 
event  of  such  action,  or  the  decision  of  such  case,  as  if  such  person 
had  been  free  from  disability,  and  the  costs  of  every  such  action 
or  case  shall  be  in  the  discretion  of  the  Court  as  aforesaid.** 

By  section  53  the  lord  of  the  manor  shall,  in  addition  to  his  other 
remedies  for  enforcing  admittances,  and  for  recovery  of  the  fine 
thereon  now  possessed  in  respect  of  fines  arbitrary,  be  entitled  to 
adopt,  and  take  in  all  cases  of  commutation,  fines,  and  the  admittance 
of  any  person  whatsoever  to  lands  held  subject  thereto,  the  like  pro- 
ceedings as  are  authorized  in  the  admittance  of  infants,  &c.,  and 
recovery  of  fines  of  such  admittances  by  the  1  Wm.  4,  c.  65(e). 

By  the  56th  section,  relating  to  voluntary  enfiranchisements,  when 
the  estate  of  any  party  to  such  enfiranchisement  is  less  than  a  fee 
simple  or  corresponding  estate,  notice  must  be  given  to  the  party  in 
remainder  or  reversion ;  if  he  be  a  minor  or  beyond  seas,  such  notice 
is  to  be  given  to  the  guardian  or  trustee,  or  in  default  thereof,  or  in 


(«)  Ante,  p.  489. 


RESPECTING   INFANT  COPYHOLDERS.  491 

case  the  persoo  so  entided  shall  be  unknown  or  not  ascertainedi  then  Pt.h — Bk.ii. 

to  8ome  person  to  be  nominated  by  the  comniissionersi  as  before ^^-^ — 

mentioned. 

By  die  Sdthf  TSrd,  74th,  and  75th  sections,  monies  paid  under 

the  act  for  enfranchisement  are  to  be  paid  to  the  lord  of  the  manor, 

his  heirs,  and  assigns,  but  if  under  any  legal  disabiity,  such  money 

(subject  to  the  allowance  mentioned),  if  exceeding  SOO/,  into  the 

Bank,  with  the  privity  of  the  accountant-general  of  the  Exchequer^ 

to  be  placed  to  his  account.  Ex  parte  the  Copyhold  Commissioners, 

according  to  the  provisions  of  1  Gea  4,  c.  35,  to  remain  there,  until  by 

onler  of  Court  made  in  a  summary  way,  upon  petition,  to  be  presented 

by  the  persons  who  would  have  been  entitled  to  the  rents  and  profits 

of  the  said  manor,  if  no  en6ranchisement  had  been  made  as  aforesaid, 

it  be  applied  in  purchase  or  redemption  of  the  land  tax,  in  discharge 

of  incumbrances  affecting  such  lands,  or  other  lands  settled  to  the 

same  uses  as  the  Court  shall  authorize,  or  until  so  laid  out  in  the 

purchase  of  lands,  to  the  like  uses  or  trusts  as  those  to  which  the 

maaor  is  subject,  and  until  such  purchase  be  invested  by  order,  upon 

iq)pIication,  by  the  accountant-general  in  the  3^  per  cents,  reduced, 

or  in  government,  or  real  securities,  the  dividends  to  be  paid  to  the 

party  entitled  to  the  rents  and  profits  of  the  manor.     If  less  than 

200/.,  and  more  than  SDL  (after  such  allowance),  then  at  the  option 

of  the  guardian  of  the  party  entitled  to  the  manor,  be  paid  into  the 

Bank  as  before,  or  to  two  trustees,  to  be  nominated  by  the  party 

exercising  such  option;  the  dividends  to  be  applied  as  directed  with 

respect  to  money  paid  into  the  Bank.     If  not  exceeding  SOL  to  the 

guardian,  if  the  commissioners  direct :  their  decision  to  be  final. 

Gavelkind  lands  are  exempted  from  the  act ;  and  by  the  8«5th 
section  Courts  of  Equity  are  enabled  to  decree  partition  of  such 
lands  as  of  freehold. 
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Ch.  Vl. 

Agreements  of 
guardians 
under  the  act 
for  mainte* 
nance  of  the 
poorer  clergy» 


Of  other  Matters  wherein  the  DUabittties  of  Infants  have  been 

remedied  by  Statute. 


Land  Tax 

Redemption 

Acts* 


L  By  the  25th  section  of  the  1  Wm.  4,  c*  65,  is  recited  the  act 
I  Geo.  1)  c.  10, 8. 9,  (intituled  "  An  Act  for  making  more  effectual  her 
late  Majesty's  gracious  intentions  for  augmenting  the  maintenance  of 
the  poorer  clergy)/  and  that  it  was  thereby  enacted  that  the  agree- 
ments of  guardians  for  or  on  behalf  of  infants  under  their  guardianship 
should  be  as  good  and  effectual  to  all  intents  and  purposes,  as  if  the 
said  infants  had  been  of  full  age,  and  so  much  of  that  act  b  repealed, 
and  by  the  ^th  section  it  is  enacted,  that  the  guardian  of  any  in&nt, 
with  the  approbation  of  the  Court  of  Chancery,  to  be  signified  by  a£ 
order  to  be  made  on  the  petition  of  such  guardian  in  a  summar] 
way,  may  enter  into  any  agreement  for  or  on  behalf  of  such  infanl 
which  such  guardian  might  have  entered  into,  by  virtue  of  the 
recited  act  if  the  same  had  not  been  repealed.  The  act  I  Geo.  1,  c.  10, 
s.  9,  is  recognized  and  extended  by  3  &  4  Vict.  c.  SO. 

II.  By  section  14  of  the  43  Geo.  3,  c.  116,  which  consolidated  aD^ 
amended  the  Land  Tax  Redemption  Acts,  all  tutors  and  guardians 
and  *'  all  persons  having  authority  to  act  for  infitnts,'*  are  enabled  tc 
contract  and  agree  on  behalf  of  such  infants,  for  the  redemption  ol 
any  land  tax  which  such  infants  could  or  might  have  redeemed  b} 
virtue  of  the  act,  if  they  had  not  been  under  incapacity.  And  b] 
section  55,  they  also  are  enabled,  on  behali  of  infiint*8  issue  unbomi 
&c.,  under  the  restrictions  and  regulations  of  the  act,  to  sell,  mort 
gage  and  convey,  or  grant  any  rent-charge  out  of  any  manors,  mesi 
Buages,  lands,  &c.  belonging  to,  or  limited  or  settled  to  the  use  ol 
or  for  the  benefit  of  such  infant,  &c.,  which  such  infimts,  &c.,  oi 
issue  unborn,  if  in  esse,  could  or  might  have  sold,  mortgaged,  o\ 
charged  with  a  rent-charge  for  the  purpose  of  redeeming  any  land-tas 
in  respect  of  their  estate  and  interest  therein,  either  by  virtue  of  thai 
act  or  otherwise  if  not  incapacitated,  in  the  same  manner  in  all  rei 
spects  as  they  might  have  done. 

The  formalities  of  these  acts  must  be  strictly  complied  with.  B] 
must  be  Strictly  scction  96,  38  Gco.  3,  c.  60,  it  was  enacted,  that  if  any  person  aftei 
complied  with,  entering  into  the  contract,  refuses  or  neglects  to  fulfil  it  by  due  and 


The  directions 
of  these  acts 


DISABILITIES  OP  INFANTS,  &C.  493 

regular  transfer  of  the  several  instalments  agreed  thereon,  on  such  FT.n.^BK.ll« 

default  the  contract  is  to  be  void,  and  the  tax  collected  as  before. — ' — 

In  the  year  1800,  a  case  arose  in  which  the  effect  of  this  section 
came  into  question.     The  testamentary  guardians  of  an  infant  sold 
part  of  his  estates  for  the  purpose  of  redeeming  the  land-tax,  and  the 
purchaser  paid  the  purchase  money  to  the  agent  for  the  vendors,  who 
was  also  agent  for  the  purchaser,  and  the  conveyance  was  executed, 
but  the  agent  did  not  pay  the  money  into  the  Bank  as  directed  by  the 
act,  but  misapplied  it     The  infant  attained  twenty-one  in  1807,  and 
twenty  years  after,  it  having  been  discovered  that  the  money  had  never 
been  paid  into  the  Bank,  brought  an  ejectment  against  the  purchaser, 
who  had  been  in  possession  for  many  years,  paying  however,  the  land 
tax :  to  restrain  this  action  and  obtain  a  confirmation  of  the  contract, 
the  purchaser  filed  his  bill,  which,  however,  was  dismissed  with  costs, 
although  the  infant  on  attaining  age  had  settled  accounts  with  the 
guardians,  had  continued  to  employ  the  same  agent,  with  whom  he  after- 
wards settled  an  account,  and  had  taken  a  security  for  the  balance  (a). 
So  in  Ware  v.  PoUiill  (6),  trustees  under  a  will  took  upon  them-f 
selves  to  redeem  land  tax  under  the  38  Geo.  3,  c.  60,  s.  11,  as  if  they 
were  guardians,  and  paid  the  money  out  of  the  personal  estate  of  the 
tenant  in  tail,  partly  before,  partly  after  his  death,  he  dying  under 
age ;  the  transaction  was  completed,  and  seems  to  have  been  held 
valid  ;  but  as  the  contract  was  made  by  a  person  unauthorized,  it  was 
h\d  that  the  personal  representatives  of  the  tenant  in  tail  could  not 
have  the  annuity,  but  that  they  were  entitled  to  a  charge  upon  the 
real  estate  to  the  extent  of  the  consideration  paid. 

IIL    Minors,  witli  consent  of  guardians,  may  convey  sites  for  sites  for 
sehool-rooms,  including  copyhold,  if  the  lord  consent  (c).  schoolpooms. 

IV.  If  the  patron  of  a  benefice,  or  owner  of  lands  or  tithes,  to  which  infant  tithe 
the  provisions  of  the  act  6  &  7  Wm.  4,  c  71  apply,  or  any  person  in-  JJ[^^**' 
terested  in  any  question  as  to  any  tithes,  be  a  minor :  the  guardian, 

tnistee,  or  in  default,  any  such  person  as  may  be  nominated  for  that 
porpose  by  the  commissioners  under  their  hands,  after  due  inquiry 
(hall  have  been  made  as  to  his  fitness,  shall,  for  the  purposes  of  the 
ict,  be  substituted  in  the  place  of  such  patron,  owner,  or  person 
interested  {d). 

V.  By  3  &  4  Wm.  4,  c.  74,  s.  S3,  the  Court  of  Chancery  is  con-  infant  pro- 
^tuted  protector  of  a  settlement  under  that  statute,  where  any  person  *^'  ^^  ^ 
^  being  the  owner  of  a  prior  estate  under  a  settlement  shall  be  the 
protector  of  such  settlement,  and  shall  be  an  infant.    And  by  sec- 
ion  48,  may  give  consent  to  dispositions  by  a  tenant  in  tail  under  that 

ict ;  but  as  to  the  question  in  what  cases  such  consent  ought  to  be 

(0  Hickt«.Monuit,3Y.&J.286,  aff.         (e)  6  &  7  Wm.  4,  c  70;  4&5  Vict. 

U.&  CI.  414  ;  5  BL  N.  S.  643.  c.  3S. 

(^)  n  Vcs.  260.  (d)  6  &  7  Wm.  4,  c.  71,  s.  15. 


494  DISABILITIES  OF  INFANTS 

Pt.it.— Bk.ii.  given,  the  act  is  silent.    The  same  enactments  are  made  as  to  Ireland 

^"'  ^''     by  4  &  5  Wm.  4,  c.  92,  ss.  81 ,  46. 

Infant  ownere       VI.  By  former  acts,  22  Geo.  S,  c.  83,  s.  68;  59  Geo.  8,  c.  12 

foAhe*punMics  pM^'dians  and  trustees  for  infants  were  enabled  to  convey  to  guar 

of  the  t'oor      dians  and  overseers  of  the  poor  for  the  purpose  of  providing  sites  foi 

poorhouses ;   the  purchase  money  to  be  invested  in  the  fiiods,  o 

laid  out  in  the  purchase  of  other  lands  to  the  same  uses ;  and  by  thi 

latter  statute,  guardians  and  trustees  were  enabled  to  consent  to  i 

rate  for  such  purposes. 

By  the  5  &  6  Wm.  4,  c.  69,  the  guardians  and  trustees  of  an; 

infant  seised  or  entitled  in  possession  as  tenant  in  fee  simple,  fee  tai 

general  or  special,  for  his  own  life,  or  for  years  determinable  on  hi 

own  life,  (such  estate  for  life  or  years  not  being  subject  to  any  rent' 

were  enabled  to  dispose  of  by  way  of  absolute  sale  or  in  exchange  fo 

any  messuages,  &c.,  any  lands  or  buildings  for  the  purpose  of  tb 

same  being  used  as  or  converted  into  a  workhouse,  or  of  being  use 

as  the  site  of  a  workhouse,  or  of  being  occupied  with  a  workhouse,  ( 

for  any  other  purpose  relating  to  the  relief  of  the  poor,  which  i 

Poor  Law  Commissioners  might  approve  of;  and  to  convey  thesan 

with  the  fee  simple  and  inheritance  thereof  unto  the  guardians  i 

overseers  of  any  union  or  parish,a  nd  their  successors,  or  in  so( 

other  manner  as  the  said  Poor  Law  Commissioners  might  direct,  ai 

to  accept  from  and  give  to  such  guardian  or  overseer  any  monies  I 

way  of  equality  of  exchange.     By  section  S,  the  money  paid  for  t 

purchase,  if  it  exceed  50/.  is  to  be  paid  into  the  Bank,  with  the  prifi 

of  the  accountant-general  of  the  Court  of  Exchequer,  to  be  plac 

in  his  account  to  the  credit  of  the  party  so  interested,  subject 

the  order  of  the  said  Court,  which,  upon  the  petition  of  any  su 

party,  may  summarily  order  the  investment  of  it  in  land  or  pub 

funds  to  the  uses  and  upon  the  trusts  of  the  land  so  sold,  and  t 

distribution  of  the  rents  and  dividends  as  shall  seem  reasonable :  t 

receipt  of  the  cashier  of  the  Bank  to  be  a  discharge :  and  the  Coi 

may  order  the  payment  of  expenses  attending  such  purchase,  payme 

or  application  to  be  paid  by  the  guardians  or  overseers.  By7  Wm. 

and  I  Vict.  c.  50,  the  provisions  of  this  act  are  extended  to  co| 

holders :  and  lords  of  manors  being  in&nts,  are  enabled  to  convey 

under  the  above  mentioned  acts  for  building  and  acquiring  woi 

houses.     Similar  enabling  provisions  are  contained  in  the  1  &  S  Vi 

c.  56,  (the  Poor  Law  Act  for  Ireland),  the  disposition  of  the  purcb 

monies  to  be  regulated  by  the  7  Geo.  4,  c.  74,  (which  conuiins  the  sai 

provisions  as  to  purchases  made  for  sites  for  prisons  in  Ireland),  unc 

which  the  money  is  to  be  paid  into  the  Bank,  with  the  privity  of  t 

accountant-general,  and  laid  out  in  the  purchase  of  other  lands  to  t 

same  uses,  or  in  payment  of  incumbrances,  on  application :  in  the  me 

time  to  be  invested,  on  application :  the  dividodds  to  go  as  the  rents 
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the  land  sold.   If  the  purchase  money  be  less  than  2O0L  and  more  than  Pt.IL~Bk.ii. 
20i,  at  the  option  of  guardians  or  trustees,  it  is  to  be  paid  into  Court,  - — - — ' — 


or  to  two  trustees,  to  be  nominated  by  the  parties  making  the  option, 
so  as  to  avoid  applying  to  the  Court ;  if  less  than  SOA,  it  is  to  be 
paid  to  the  guardian  or  trustee  for  use  of  infimts ;  and  by  section  S4, 
the  expenses  of  such  purchases  on  behalf  of  infants,  may  be  ordered 
to  he  paid  by  the  Commissioners. 

VII.  By  6  &  7  Wm«  4,  c.  79,  an  act  for  vesting  lighdiouses  in  the  Aet  for  vesting 

Corporation  of  tiie  Trinity  House,  by  section  3,  guardians,  executors,  t^e  Xrinlt^ '" 

administmtors,  and  trustees  for  infants  are  enabled  to  contract  with  Hoiue. 

the  Trinity  House  for  the  sale  of  the  estate  of  infants  entitied  to  any 

mterests  in  such  Hgbthouses,  &c.,  in  the  manner  there  mentioned. 

By  sections  19  and  @3,  the  purchase  money,  if  exceeding  £00/,,  is  to  be 

paid  into  the  Bank,  in'  the  name  and  with  the  privity  of  the  accountant^ 

general  of  the  Court  of  Exchequer,  to  be  placed  to  his  account  as 

directed  by  the  Act  as  to  the  Court  of  Exchequer,  1  Geo.  4,  c  35,  and 

on  petition  in  a  summary  way,  the  money  is  to  be  applied  by  order 

of  Court  on  the  application  of  the  party  entitled,  in  the  purchase  of 

lands  to  the  same  uses  and  upon  the  same  trusts  as  the  interest 

puicfaased,  and  in  the  mean  time,  on  application,  to  be  invested  by 

Older,  and  the  dividends  paid  by  order  to  the  party  entided.    If  the 

porchaae  money  be  less  than  SOO/.  and  more  than  80/.,  it  is  to  be 

paid  at  the  option  of  the  guardian  or  trustee  into  the  Bank  as  before 

mentioned,  or  to  two  trustees  to  be  nominated  by  the  party  making 

such  option,  in  order  to  avoid  the  necessity  of  applying  to  the  Court. 

If  less  than  20/L,  the  payment  is  to  be  made  to  the  guardian  or  trustee 

to  the  use  of  the  party  entitled,  and  their  receipt  to  be  a  discharge. 

By  section  2Z,  where  any  sum  of  money  is  charged  upon  any  lights 

house,  the  Trinity  House  is  enabled  to  retain  the  amount  of  such 

diaife  out  of  the  purchase  money,  and  if  belonging  to  an  infant,  to 

{ttj  it  into  the  Bank  in  the  manner  Erected  with  regard  to  purchase 

BBoney  belonging  to  infants. 

VIII.  By  1&2  Vict.  c.  7,  similar  powers  are  given  to  guardians  New  Houses 
and  trustees  for  infimts,  and  for  the  application  of  the  purchase  *'  ^">'*"«°*- 
money  of  lands  for  the  site  of  the  new  houses  of  Parliament, 

<o  be  sold  to  the  Commissioners  of  Woods  and  Forests;  but  in 
iddiuon,  the  money  may  be  laid  out  in  the  discharge  of  incum- 
brances affecting  the  property  sold,  or  other  property  settied  to  the 
ttme  uses,  and  their  costs  may  be  ordered  to  be  paid :  and  by  the 
^&S  Vict.  c.  10,  similar  powers  are  given  to  guardians  and  trustees 
fcr  infimts,  in  case  of  any  sales  to  the  trustees  of  the  British  British 
Museum,  for  the  purposes  of  that  act,  and  their  costs  may  be  paid  by  ^^^u"'- 
0rder  of  Court  by  the  said  trustees. 

IX.  By  S  &  4  Vict  c.  87 ;  4  &  5  Vict.  c.  12,  for  making  additional  Metropolk 
^rougb&iea  in  the  metropolisi  similar  powers  are  given  to  guardians  ^F**^^^^ 
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Pt.ii.— Bk.ii.  for  in&nts,  and  trustees,  &c.y  to  contract  with  and  sell  to  the  Com- 
— ^"•^^'  ■  missioners  of  Woods  and  Forests,  and  that  not  only  on  behalf  of 
parties  entitled  in  fee,  but  of  the  persons  in  remainder,  if  entitled 
for  life  or  other  limited  interest  only,  and  to  receive  satisfiiction  for 
tenants*  fixtures :  the  purchase  money  to  be  paid  and  appropriated  in 
like  manner.     So  similar  powers  are  given  to  enable  purchases  of 
certain  land  for  a  royal  park,  by  4  &  5  Vict  c  9H. 
Act  to  facilitate     X.  By  4  &  5  Wm.  4,  c.  30,  ''  An  Act  to  facilitate  the  exchange  of 
oHandib^    lands  lying  in  common  fields;'*  by  section  1,  guardians  and  trustees, 
common  fieldi.  executors  and  administrators  for  infants  entitled  to  lands  lying  in 
common  fields  for  any  estate  of  freehold  or  years  determinable  on  life 
or  lives,  or  leasehold  whereof  one  hundred  years  is  unexpired,  with 
such  consent  as  after  mentioned,  are  enabled  to  grant  and  convey 
such  land  in  exchange  for  any  other  land  within  the  same  or  adjoining 
parish ;  and  by  section  2,  the  same  power  to  consent,  agree,  convey, 
and  exchange  is  given  as  to  the  lands  to  be  given  in  exchange.    By 
section  4,  where  either  of  the  parties  exchanging  has  less  than  a  fee 
simple  interest,  or  is  under  disability,  the  consent  of  the  person  next 
in  remainder  or  reversion  is  to  be  given,  who  is  to  sign  the  draft.  If 
he  be  an  infant,  his  guardian  or  trustee  (not  being  the  person  himself 
by  whom  the  exchange  is  proposed  to  be  made)  may  consent  and 
sign.     If  the  guardian  be  the'person  proposing  to  make  the  exchange, 
the  Court  of  Chancery,  on  petition  in  a  summary  way,  may  appoint  a 
protector  to  consent  and  sign  instead.     Money  paid  by  way  of 
equality  of  exchange  is  by  section  S3  to  be  paid  into  the  Bank  in 
the  name  and  with  the  privity  of  the  accountant-general  of  Chancery^ 
to  be  invested  on  application,  and  the  dividends  paid,  as  the  rents  and 
profits  would  have  gone ;  if  under  SO/,  to  be  paid  to  the  guardian 
or  trustee. 
Actanabling        X^*  Various  acts  have  been  from  time  to  time  passed  enabling 
ciergv  to  build  beneficed  clergymen  to  add  to  or  build  or  buy  houses  of  residence, 
bouMsof        amongst  others  the  17  Geo.  S,  c  5S,  SI  Geo.  3,  c.  66,  and  the 
raodonce.        43  Q^^  3^  ^  1Q7^  which  contained  no  enabling  clauses  for  disabled 
or  incapacitated  persons,  except  enabling  infitnt  pairong  by  their 
guardians  or  trustees  to  consent  to  the  steps  thereby  taken.     By  the 
55  Geo.  3,  c.  147,  s.  IS,  guardians  and  trustees,  executors  and  ad« 
ministrators  for  infants,  are  enabled  to  convey  lands  for  parsonage 
houses  not  exceeding  five  acres,  to  be  paid  for  on  a  valuation,  the 
money  to  be  paid  into  the  Bank,  with  the  privity  of  the  accountant 
general,  to  be  invested,  and  the  dividends  paid  to  the  party  endtl 
to  the  rents,  until  laid  out  in  purchasing  other  lands,  in  paying 
incumbrances  and  land  tax ;  such  parties  are  also  authorisscNl  to 
exchanges :  the  lands  received  in  exchange  to  be  settled  aad  assu 
as  the  lands  given  in  exchange.    This  act  was  extended  to  Irel 
by  the  4  Geo.  4,  c,  86,  and  5  Geo.  4,  c.  8»  and  amended  by  01 
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acta  without  giving  additional  powers ;  by  the  6  Geo.  4,  c.  8,  the  PT.ni.— Bi.l. 
powers  already  given  were  extended  to  copyholds.  Ch.  I.  S.  II. 

By  the  7  Geo.  4,  c.  66,  guardians  and  trustees  for  infants  are 
enabled  to  sell  and  convey  land  or  other  property  under  the  before- 
mentioned  acts  of  the  ITth,  43rd,  and  55th  years  of  Geo.  3,  for  the 
purposes  of  the  said  acts,  or  any  of  them,  the  purchase  money  to  be 
paid  into  the  Bank  of  England  or  Ireland,  in  the  name  and  with 
the  privity  of  the  accountant-general  of  Chancery  of  England  or 
Ireland,  as  the  case  may  be,  to  be  placed  to  his  account,  ex  parte  the 
party  entitled  to  the  rents :  which  money  is  to  be  laid  out  on  appli- 
cation by  or  on  behalf  of  such  person,  in  redemption  of  land  tax, 
payment  of  incumbrances  on  the  same  or  on  other  lands  settled  to  the 
like  uses,  or  in  the  purchase  of  other  lands  to  be  settled  to  the  same 
uses ;  in  the  meantime  to  be  invested  by  order  of  the  Court,  the  divi- 
dends to  be  paid  to  the  party  entitled  to  the  rents  and  profits  of  the 
land  sold ;  and  by  the  I  &  2  Vict,  c  107,  s.  9,  the  powers  of  an  act 
of  the  58th  Geo.  S,  mentioned  below,  for  enabling  persons  under 
(disability  to  convey,  are  extended  to  land  taken  for  the  site  of  a  resi- 
dence house  not  exceeding  five  acres  under  that  act.     By  the  1  &  2 
Vict  c.  £3,  powers  are  given  to  the  incumbent  with  consent  of  patron 
and  ordinary,  to  sell  the  house  of  residence,  garden  and  orchard,  in 
certain  cases,  and  to  buy  or  build  another ;  by  s.  IS,  the  guardian 
of  an  infant  patron  is  enabled  to  execute  the  consent,  and  by  s.  I4« 
the  powers  of  guardians  and  trustees  contained  in  the  7  Geo.  4,  c.  66, 
to  convey  lands  for  iniants  are  extended  to  sales  made  for  the  purposes 
of  this  act.     By  the  1  &  2  Vict.  c.  106,  s.  25,  the  provisions  of  the 
1  Vict  c.  3S,  as  before  mentioned,  are  declared  to  extend  to  the  cases 
of  benefices  disunited  under  the  58  Geo.  3,  c.  45,  and  59  Geo.  3, 
c.  IM,  as  well  to  the  act  now  in  recital.     By  2  8c  3  Vict.  c.  18, ''  An 
Act  to  enable  bishops  and  archbishops  to  raise  money  on  mortgage 
of  their  sees  for  building  or  providing  houses  for  their  residence  ;"* 
snnilar  powers  are  given  to  guardians  and  trustees  for  infants  selling 
Ittds  for  the  purposes  of  the  act,  and  the  purchase  money  is  to  be 
applied  in  the  same  way  aa  uiider  the  58  Geo.  3,  c.  45,  next  men- 
tioned, except  diat  the  money  is  to  be  paid  into  the  Exchequer,  and 
if  under  200/.  to  three  trustees,  to  be  nominated  by  the  party  entitled 
to  the  rents^  without  the  option  of  any  other  investment. 

XII.  By  the  58  Geo.  8,  c.  45,  for  building  additional  churches,  guar-  church  Bofld- 
dians  and  trustees  for  infants  may  sell  and  convey,  and  if  copyholds  »«  Act^ 
^Dchise,  lands  set  out  for  sites  for  churches  under  that  act,  or  any 
iBto^at  therein  to  the  Commissioners.  By  ss.  44, 45, 46,  the  purchase 
Booey,  if  exceeding  SOO/.,  is  to  be  paid  into  the  Bank  in  the  name 
>Bd  with  the  privity  of  the  accountant-general  of  Chancery,  to  be 
fitted  to  his  account,  eas  parte  the  Commissioners,  together  with  the 
'^vne  of  a  party  to  be  nominated  by  them :  for  application  under  direc- 

K   K 
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PtJIL-^BeJ.  tion  of  the  Court,  by  order,  on  petition  of  the  part;  entitled  to  the 
rents  and  profits,  in  purchase  of  land  tax  or  discharging  incumbnuices, 
or  incumbrances  affecting  other  lands  settled  to  the  same  uses,  or 
in  the  purchase  of  other  lands  so  to  be  settled :  in  the  meantime  to 
be  invested,  and  the  dividends  to  be  paid  to  the  parties  so  entitled;  il 
less  than  200/.,  at  the  option  of  the  guardians  or  trustees,  signified  bj 
writing,  the  money  is  to  be  paid  into  the  Bank,  and  applied  as  in  the 
last  section :  or  to  be  paid  to  three  trustees  nominated  by  them,  anc 
three  others  by  the  Commissioners,  to  be  applied,  in  like  manner 
without  the  direction  of  the  Court ;  if  less  than  SOL  it  is  to  be  paic 
to  the  guardian  or  trustee  for  the  use  of  the  party  entitled* 

By  the  59  Geo.  3,  c.  134,  s.  15,  guardians  and  trustees  for  infimt 
entitled  to  patronage  or  presentation  may  surrender  or  make  agree 
ments  with  the  Commissioners  or  the  bishop  for  regulating  the  sam 
according  to  that  act,  (t.  e.  for  building  or  enlarging  churches  o 
chapels ;)  and  may  endow  and  agree  to  the  endowment  of  chapel 
heretofore  built,  out  of  the  pew  rents ;  by  s,  24,  such  guardians  c 
trustees  are  enabled  to  consent  or  dissent  to  churches  or  chapel 
being  built  or  enlarged  out  of  the  parish  rates. 

By  the  l&H  Wm.  4,  c  45,  guardians  of  infant  patrons  are  enable 
to  consent  to  augmentations  of  small  vicarages  and  curacies  mad 
under  tiiat  act :  the  same  power  by  inference  is  given  to  guardians  < 
infant  patrons  in  cases  of  the  formation  of  districts  or  consoUdate 
chapelries,  and  of  annexation  of  part  of  the  tithes,  or  of  granting  i 
the  incumbent  any  annuity  charged  on  the  tithes,  or  any  land  undi 
that  act. 

By  1  &  S  Vict.  c.  106,  s.  128,  where  the  consent  of  the  patron 
required  to  the  exercise  of  any  power  under  that  act  "  for  abridgii 
the  holding  of  benefices  in  plurality,  and  for  making  better  provisic 
for  the  residence  of  the  clergy,'*  the  guardian  of  any  infiuit  patron 
enabled  to  execute  the  consent ;  this  provision  is  extended  to  aci 
and  matters  to  which  such  consent  is  to  be  given  under  the  2  &  S  Vic 
c.  49,  s.  8,  and  by  s.  22  of  the  last  mentioned  act  the  consent  oft) 
guardian  of  an  infant  patron  may  be  given  to  certain  other  procee 
ings  in  the  manner  directed  by  1  &  2  Vict.  c.  23. 

XIII.  By  3  &  4  Vict.  c. 55,  the  guardian  or  guardians  of  any  infa 
entided  in  possession  a$  tenant  for  Ufe  or  for  a  term  determinable  ( 
his  or  her  life  to  any  lands  in  England  or  Ireland,  may  apply  by  petid( 
to  the  Courts  of  Chancery  or  Exchequer  for  leave  to  make  pennanei 
improvements  by  draining,  specifying  the  improvements  and  tl 
cost,  and  **  every  such  petition  shall  be  referred  to  a  Master,  who 
to  inquire  by  plans  and  specifications  into  the  propriety  of  tl 
measure,  and  to  report  thereon."  By  s.  2,  a  copy  of  the  petition 
to  be  served  twenty-one  days  before  the  hearing  upon  the  par 
beneficially  entided  to  the  first  vested  estate  in  remainder,  or  if  i 


Drainage 
Actt. 
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in&nt  upon  such  person  as  the  Court  shall  appointi  who  is  to  have  Pt.iil.^Bx.14 
liberty  to  attend  before  the  Master  and  to  object.    By  s.  3,  if  the  ^°'  ^  ^'^' 
Master  report  in  favour,  and  the  Court  confirm  the  report,  the  guar- 
dian  may  make  the  improvement 

By  section  4,  after  the  improvement  made,  the  same  Master,  on 
having  satisfiicdon  that  the  money  has  been  properly  expended,  may 
authorize  the  guardians,  by  deed  in  writing,  to  charge  the  lands 
drained,  or  any  of  the  lands  subject  to  the  same  uses,  in  favour  of 
Bay  party  advancing  it,  together  with  interest ;  such  sum  to  be  paid 
off  by  yearly  instalments,  not  fewer  than  twelve  nor  less  than 
eighteen,  at  the  discretion  of  the  Master,  according  to  the  greater  or 
less  improvement  efieoted,  by  demise  for  a  term,  to  cease  on  payment : 
or  by  a  rent*charge  for  twelve  or  eighteen  years  if  the  Master  shall 
approve,  to  be  ascertwned  as  aforesaid;  but  no  person  is  to  be 
entitled  to  make  such  a  charge  unless  it  appear  the  value  of  the 
lands  is  increased  to  an  amount  equal  to  seven  per  cent*  on  the  sum 
charged. 


re  %jv' 


kk9 


500 


CHAPTER  VIL 


Q/*^A6  Operation  of  the  Statutes  of  Limitation  in  regard  to  Infants. 

CHrviL 

Real,  mixed.  By  the  Statutes  of  the  32  H.  8»  c.  2,  and  the  SI  Jac.  1,  c  16,  as 
.M?r~'^  "  well  known,  certain  times  were  limited  wherein  real,  mixed.  p<». 
sessory,  and  personal  actions  must  have  been  brought  by  claimants. 
As  to  real  actions,  the  claimant,  if  resting  his  title  on  the  ground  of  a 
former  seisin  by  himself,  must  have  been  seised  within  thirty  yean 
before  the  teste  of  the  original  writ,  as  regarded  both  droitural  and 
possessory  actions  (a) :  and  he  could  not,  after  havmg  been  out  oi 
possession  for  thirty  years,  make  an  entry  (6);  or  entitle  himself 
thereby  to  an  action  on  his  possession.  If  he  claimed  on  the  ground 
of  a  seisin  by  his  ancestor  he  must  have  shewn  a  seisin  within  fiftj 
years,  as  regarded  possessory  actions  (c),  and  within  sixty  years 
before  such  teste  in  droitural  actions.  The  limitation  to  a  writ  oi 
formedon  was  twenty  years  from  the  period  at  which  the  right  first 
accrued  (d).  The  writ  of  intrusion  was  held  to  be  limited  to  fift} 
years  from  the  seisin  of  the  author  of  the  limitations  (e).  And  as 
to  ejectments  the  action  must  have  been  brought  within  twenty  years 
after  the  right  first  accrued.  But  with  respect  to  this  action,  and  the 
remedy  by  formedon,  the  second  section  of  the  21  Jac.  1,  c  16, 
enacts,  that  **  if  any  person  that  is,  or  shall  be  entitled  to  such  wril 
or  writs,  or  that  hath,  or  shall  have,  such  right  or  title  of  entry,  he 
or  she,  shall  be,  at  the  time  of  the  said  right  or  title  first  descended 
accrued,  or  fallen,  within  the  age  of  twenty-one  years,  that  then  sucl 
person  and  persons,  and  his  and  their  heir  and  heirs  shall,  and  may 
notwithstanding  the  said  twenty  years  be  expired,  bring  his  action, 
or  make  his  entry,  as  he  might  have  done  before  the  act :  so  as  sucli 
person  and  persons,  or  his  or  their  heir  or  heirs,  shall,  within  ten 
years  next  after  his  and  their  full  age,  take  benefit  of,  and  sue  foi 
the  same,  and  at  no  time  after  the  said  ten  years  (/). 


I 


a)  32  H.  B.C.  2.  8.  3. 

b)  21  J.  I,  c.  16. 
e)  Ibid.  8.  2. 

(d)  1  J.  1,  c.  16,  a.  1. 


(0  Widdowaon  v.  Harrinstm,  1  J.  A 
W,  632 ;  32  H.  8,  c.  2,  s.  1. 

(/)  See  CottereU  «.  Dottos,  4TMafc 
826. 
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By  the  3rd  section  six  years  after  the  cause  of  action  or  suit  is  Ft.!!.— Bk.II. 

limited  for  the  personal  actions  there  mentioned:  for  assault,  battery,  — ^^= — 

wounding,  and  imprisonment,  four  years :  slander,  two  years.  But  ^^^^ 
by  the  seventh  section  it  is  enacted,  "  that  if  any  person  or  persons 
that  is,  or  shall  be,  entitled  to  any  such  action  of  trespass,  detinue 
action  sur  trover,  replevin,  action  of  account,  debt,  trespass  for 
assault,  menace,  battery,  wounding,  or  imprisonment,  or  actions  upon 
the  case  for  words,  shall  be,  at  the  time  of  any  such  cause  or  action 
given  or  accrued,  fallen  or  come,  within  the  age  of  twenty-one  years, 
then  such  person  or  persons  shall  be  at  liberty  to  bring  the  same 
actions,  so  as  they  take  the  same  within  such  times  as  are  before 
limited,  after  their  coming  to,  or  being  of  full  age." 

A  similar  limitation  and  exception  as  to  seamens*  wages  is  made 
bj  the  4th  Anne,  c.  16,  s.  17. 

By  the  exceptions  for  the  4  H.  7,  c.  24,  infants  were  not  to  be  Fines, 
bound  by  fines,  but  they  and  their  heirs  were  to  be  bound,  unless 
they  take  their  action  or  lawful  entry,  according  to  their  right,  within 
five  years  after  full  age.     But  the  operation  of  fines  by  non-claim  is 
DOW  wholly  abolished  by  3  &  4  Wm.  4,  c.  74. 

By  the  Statute  of  Limitations,  3  &  4  Wm.  4,  c.  27,  s.  2,  no  person  The  late 
shall  make  an  entry  or  distress,  or  bring  any  action  to  recover  any  ^^^,^tj^ng^ 
land  or  rent,  but  within  twenty  years  next  after  the  time  at  which  the 
ri^bt  to  make  such  entry  or  distress,  or  bring  such  action,  shall  have 
first  accrued  to  some  person  through  whom  he  claims,  or  to  himself. 
By  the  succeeding  sections  the  meaning  of  the  words  "  accruer  of  title"* 
b  defined:  and  by  the  16th  it  is  provided,  **  that  if  at  the  time  at 
which  the  right  of  any  person  to  make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or  rent,  shall  have  Jlrst  accrued  as  Saving  in 
aforesaid,  such  person  shall  have  been  under  any  of  the  disabilities  ^^^^^  ®^  *''* 
hereinafter  mentioned  (that  is  to  say)  infancy,  &c.,  then  such  person,  or 
the  person  cliuming  through  him,  may,  notwithstanding  the  period  of 
twenty  years  hereinbefore  limited  shall  have  expired,  make  an  entry 
or  distress,  or  bring  an  action  to  recover  such  land  or  rent  at  any 
tiise  within  ten  years  next  after  the  time  at  which  the  person  to 
whom  such   right  shall  first  have  accrued,  as  aforesaid,  shall  have 
ceased  to  be  under  any  such  disability,  or  shall  have  died  (which 
shall  have  first  happened)." 

By  the  17th  section  it  is  provided,  "  that  no  entry,  distress,  or 
action  shall  be  made  or  brought  by  any  person  who,  at  the  time  at 
which  his  right  to  make  an  entry  or  distress,  or  to  bring  an  action  to 
recover  any  land  or  rent,  shall  have  first  accrued,  shall  be  under  any 
disability  before  mentioned,  or  by  any  person  claiming  through  him, 
hot  within  forty  years  (j/)  next  after  the  time  at  which  such  right 

is)  See  Doe  v,  Bnnston,  3  Ad.  &  £.  63 ;      v.  Doe  and  Knight,  3  Mees.  &  W.  894. 
Scgd.  V.  &  P.  348,  n.  lOtb  ed.    Nepeau 
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Pt.IL—Bil.1.  shall  have  first  accrued,  although  the  person,  under  disability  at 

— 5: such  time,  may  have  remained  under  one  or  more  of  such  disabilities 

during  the  whole  of  such  forty  years,  or  although  the  term  of  ten 
years  fi'om  the  time  at  which  he  shall  have  ceased  to  be  under  any 
such  disability,  or  have  died,  shall  not  have  expired." 

By  section  18,  it  is  provided,  '*  that  where  any  person  shall  be 
under  any  of  the  disabilities  hereinbefore  mentioned  at  the  time  at 
which  his  right  to  make  an  entry  or  distress,  or  to  bring  an  action  to 
recover  any  land  or  rent  shall  have  first  accrued^  and  shall  depart 
this  life  without  having  ceased  to  be  under  such  disability,  no  time 
to  make  an  entry  or  distress,  or  to  bring  an  action  to  recover  such 
land  or  rent  beyond  the  said  period  of  twenty  years  next  after  the 
right  of  such  person  to  make  an  entry  or  distress,  or  to  bring  an 
action  to  recover  such  land  or  rent  shall  have  first  accrued,  or  the 
said  period  of  ten  years  next  after  the  time  at  which  such  person 
shall  have  died,  shall  be  allowed  by  reason  of  the  disability  of  an] 
other  person. 

Tciuiiits  in  tail.  By  the  20th  section,  it  is  provided  that  when  the  right  to  a  prioi 
estate  is  barred,  the  concurrent  right  of  the  same  person  to  iuturc 
estates  shall  also  be  barred,  unless  the  land  or  rent  be  recovered  b] 
another  person  in  respect  of  a  mediate  right:  by  the  21st  and  2Sn< 
sections,  where  tenant  in  tail  is  barred,  those  whom  he  might  hav( 
barred  shall  not  recover,  and  the  possession  adverse  to  a  tenant  ii 
tail,  shall  run  on  against  those  whom  he  might  have  barred. 

Suite  in  equity      By  the  24th  section,  ''  no  person  claiming  any  land  or  rent  \\ 

nnu  ^^^  °'  equity,  shall  bring  any  suit  to  recover  the  same,  but  within  tb 
period  during  which,  by  virtue  of  the  provisions  hereinbefore  con 
tained,  he  might  have  made  an  entry  or  distress^  or  brought  ai 
action  to  recover  the  same  respectively,  if  he  had  been  entitled  at  lai 
to  such  estate,  interest  or  right  in  or  to  the  same,  as  he  shall  clain 
therein  in  equity***  By  this  provision,  of  course,  the  saving  as  t 
the  rights  of  infimts  before  mentioned  is  expressly  extended  to  suit 
in  equity. 

Expreffi  trust.       By  the  25th  and  26th  sections,  the  periods  firom  which  the  rigb 

Purchasers      is  to  be  held  to  have  accrued  in  cases  of  express  trust,  is  fixed  to  b 

r  va  ue.        ^^  ^^  conveyance  to  a  purchaser  for  value,  and  only  against  sucl 

purchaser:  and  in  cases  of  fraud,  from  the  time  only,  at  which  thi 

fraud  might  have  been  discovered  by  due  diligence,  and  the  bom 

fide  purchaser  without  fraud  is  not  to  be  a&cted  by  it.     The  27ti 

Acquiescence,  section  saves  the  rules  of  equity  regarding  acquiescence. 

Mortgftgon.  ^y  ^^  ^^  section,  the  mortgagor  is  to  be  barred  at  the  end  o 
twenty  years  from  the  time  when  the  mortgagee  took  possession,  o 

Adfowsons.  from  the  last  written  acknowledgment.  By  the  SOtb,  three  advert 
incumbrances  or  sixty  years,  which  may  be  the  longest,  is  to  be  thi 
period  limiting  the  recovery  of  an  advowson ;  and  after  provision) 
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extending  the  period^  in  some  cases  of  lapse,  and  in  remainder,  Pt.ii.->Bi.ii. 
the  extreme  period  is  fixed  at  one  hundred  years.  — "*       — 

By  the  40th  section,  **  No  action,  suit,  or  other  proceeding  is  to  Mortgagees, 
be  brought  to  recover  any  sum  of  money,  secured  by  any  mortgage.  Money  charged 
judgment  or  lien,  or  otherwise  charged  upon  or  payable  out  of  any  L^ncies. 
land  or  rent  at  law  or  in  equity,  or  any  legacy,  but  within  twenty 
years  next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  or  release  for 
tfae  same,"  unless  some  part  of  the  principal  or  interest  be  paid,  or 
some  acknowledgment  in  writing  given,  signed  by  the  party  or  his 
agent;  and  then  only  within  twenty  years  from  that  time. 

By  the  1  Vict  c.  28,  mortgagees  within  the  definition  in  1  Wm.  4, 
C.27,  8.  1,  may  bring  actions  to  recover  land  within  twenty  years 
after  the  last  payment  of  principal  or  interest. 

By  the  42nd  section  of  the  former  statute,  no  arrears  of  rent  or  Arrears  of  rent 
interest  on  money  charged  with  land  or  a  legacy,  are  to  be  recovered 
for  more  than  six  years  from  the  time  of  becoming  due,  or  of  a 
written  acknowledgment. 

It  is  to  be  observed  that  under  the  definitions  contained  in 
section  1  of  the  statute,  the  periods  of  limitation,  and  saving  in  favour 
of  infimts,  extend  to  every  species  of  property  comprised  within  the 
act,  except  to  legacies,  as  to  which  neither  is  provided  (A) ;  and  as 
the  word  legacy  seems  to  have  slipped  in  and  to  be  out  of  place  in 
the  act,  in  its  construction  it  will  be  strictly  confined  to  that  species 
of  property,  and  perhaps  to  legacies  charged  on  land  (f). 

(k)  Per  Lord  Brougham,  Campbell  v,  2  Y.  &  C.  206.     PhiUippo  v.  Mannings, 

Saodfoid,  8  BU  N.  S.  &2.  2  M.  &  C.  309;  2  Sugd.  V.  &  P.  10th  ed. 

(i)  Hayes  Convey.  1,  273.    Sheppard  363. 
•«  DbU,  3  Tor.  168.    Prior  v.  Homiblow, 
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PART  III. 

OF  THE  JURISDICTION  AND  PRACTICE  OF  THE  COUR: 
OF  CHANCERY  IN  RESPECT  OF  THE  PROPERTY  01 
INFANTS. 


INTRODUCTORY  CHAPTER. 


A  general  view  of  the  Jurisdiction  over  and  Practice  of  the  Court  i 
Part  IU.  Chancery  in  respect  of  the  Property  of  Infants. 

Imtroouctory. 

Infants,  as  we  have  seen,  being  wholly  disabled  at  law  to  act  fc 
themselves,  except  so  {kx  as  to  provide  themselves  with  neoessariei 
there  is  no  occasion  for  a  Court  of  Equity  to  exercise  any  controlUn 
power  over  them  in  regard  to  their  estate :  the  jurisdiction  thenj  as  t 
the  property  of  infants  is,  wholly  Protective. 
The  Court  will  The  King  is  the  universal  guardian  to  infants,  and  ought  in  tli 
Jrty  ot inCto  ^^"'*  ^f  Chancery  to  take  care  of  their  fortunes ;  if  they  man 
nom  injury,  during  minority  to  procure  a  settlement,  to  afford  them  maintenaDa 
to  call  their  guardians  and  trustees  to  an  account,  and  to  prever 
them  from  doing  any  act  injurious  to  the  property  of  their  wards  ( 
infant  cestui  que  trusts.  It  is  true  an  infant  cannot  himself  call 
guardian  or  trustee  for  him  to  account  during  his  minority,  (a)>  bi 
any  indifferent  person  may  do  so  for  him  at  any  time  during  thi 
period,  as  his  next  friend  (i).  If  a  man,  during  infancy,  intrud( 
upon  an  infant,  the  Court  will  not  suffer  him  to  receive  the  profi 
but  as  guardian  and  trustee  for  the  infant,  and  the  infant  may  hat 
an  account  against  him  as  such  (c).  So  if  he  receives  the  profits  ( 
an  infant's  estate,  and  continues  to  do  so  several  years  after  the  infai 
attains  age,  without  any  entry  being  made  upon  him,  yet  he  sha 
account  for  the  whole  profits,  and  not  for  those  during  infancy  onlj 
Nor  will  the  Court  suffer  the  infant  to  be  prejudiced  by  the  laches  c 


(a)  2  Fonbl.  Eq.  226,  251 ;  2  P.  Wms. 
119. 


484. 
(c)  Newburgh  c  Bickentaff,  1  >«« 
(6)  Ibid.     Pomfret  v.  Windsor,  2  Ves.       295.     Morgan  v.  Moigao,  1  Atk.  489. 
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ill  conduct,  or  breach  of  trust  of  his  guardians  {d)  or  trustees  (e\  but  Paw  hi. 
they  shall  be  answerable  to  him  through  the  medium  of  the  Court  for  II^2B^S!^' 
every  dereliction  of  duty.  When,  indeed,  a  bill  is  filed  on  behalf  of 
an  infimt,  praying  for  protection,  he  thereby  becomes  a  ward  of 
Coort,  and  the  whole  of  his  property  becomes  subject  to  its  jurisdic- 
tion :  the  Court,  in  such  cases,  always  assumes  the  superintendency  of 
ill's  fortune,  even  although  the  father  be  alive  and  be  guardian  of  the 
person  (/)•  The  principle  of  the  Court,  that  it  will  interfere  in 
r^ard  to  the  person  of  the  infant  upon  a  mere  suspicion  of  danger 
to  his  interests,  applies  equally  to  his  property  (g). 

In  the  next  place,  the  Court  of  Chancery  will  not  only  shield  the  wnimana;, 
property  of  infants  from  injury,  but  will  manage  and  improve  it  for  their^propeny. 
their  benefit.  This  it  will  do  by  the  appointment  of  guardians  or 
receivers,  by  restraining  or  directing  guardians  and  trustees  already 
existing  in  the  performance  of  their  duties,  or  compelling  them  to 
fulfil  those  duties,  by  investing  their  monied  property,  and  the  pro- 
ceeds of  their  estates  in  the  British  funds  under  its  control,  or  other- 
^se  as  occasion  may  require  (A) ;  by  applying  money  to  the  benefit 
of  the  infimt  in  a  difierent  way  from  that  originally  designated,  when 
the  original  purpose  can  no  longer  be  carried  into  efiect  (t) ;  by 
directing  and  authorizing  repairs  and  improvements ;  by  paying  off* 
or  compromising  debts  and  incumbrances ;  by  even  changing  the 
natare  of  their  property,  realty  into  personalty,  or  vice  versa,  where 
it  is  manifestly  for  their  benefit  (i),  even  if  it  be  given  over  on 
death  under  twenty-one  (I):  though  it  be  indeed  a  wholesome  rule 
of  the  Court,  that  neither  the  Court  itself  will  in  general  work 
any  such  change  in  the  nature  of  the  estates  of  infants  (m),  nor  will 
suffer  their  guardians  or  trustees  to  attempt  to  do  so :  since  it  has  not 
the  power  to  make  that  absolute,  which  was  before  defeasible  (n) ; 
unless  indeed  power  be  given  in  the  instrument  of  donation  for  these 
purposes. 

So  also  will  the  Court  regulate  and  settle  the  ultimate  disposition  Reflate  the 
and  devolution  of  the  estates  or  other  property  of  infants,  by  affirm-  ^^^il^^^^f^ 
ing  or  disaffirming  contracts  made  by  them  or  on  their  behalf  during  their  property, 
infancy,  or  by  varying  or  altering  the  same :  by  enforcing  settle- 

(d)  Prec.  Ch.  151. 

(c)  2  Vem.  324.  See  Authorities,  pauim, 

(/)  Barry  v.  Barry,  2  Moll.  210. 

{£)  SingletoQ  o.  Singleton,  2  Moll.  520. 

ik)  Wbopbain  v.  Wiagi]eld,4  Ves.  630. 
AnoQ.  Moe.  5;  36  G.  3,  c.  52,  8.  32; 
37  G.  3,  c.  106. 

(<>  See  Bartrm  v.  Cooke,  5  Ves.  463. 

{k)  Lord  VViQchelaea  o.  Norcliffe,  1 
Vera.  43Su  Inwood  v.  Twine,  Amb.  417 ; 
2  U.  148.  £z  parte  Broin6eld,  1  Yes. 
j&a.  453 ;  3  B.  C.  C.  410.  £z  parte  Gnm- 
Mooe,  Amh.  706 ;  4  B.  C.  C.  234.  Oxen- 
4»a  V.  Loid  Compton,  ibid.  231 ;  2  Ves. 
juD.  69.    Ware  v.  PoMl,  11  Ves.  237. 


Pierson  v.  Shore,  1  Atk.  479,  &c. 

(0  Ashburtoo  v.  Ashburton,  6  Ves.  6. 
Sergison  v.  Sealey,  2  Atk.  413.  Walter  v. 
Walter.  3  P.  Wros.  99.  Ex  parte  Brom- 
field.  3  B.C.  C.  516, &c. 

(m)  See  Brookfield  v,  Bradley,  1  Jac. 
634.  Taylor  v.  Philip,  2  Ves.  23.  Inwood 
V,  Twine,  Ed.  154.  Kook  v.  Worth,  1  Ves. 
60.    £x  parte  Phillipps,  1  Ves.  422,  &c. 

(n)  1  Fonbl.  £q.  88  ;  Rep.  44  b ; 
3  Bulst.  59.    Williams  v.  Fry,  2  Lev.  21 ; 

1  Ventr.  99 ;  1  Ch.  Cas.  131.    Falkland 
0.  Bertie,  2  Vem,  332.  Scott  v.  Houghton, 

2  Vein.  460. 
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Past  IIL     ments  of  their  propeKy  oa  their  marriage,  and  deciding  on  the  nlidit; 
irrnoDncTOBT.  ^^  invalidity  of  any  such  setdemeDt,  which  msy  have  been  nude 
without  its  sanction,  or  by  reforming  the  same.:  by  decreeing  parti- 
tion or  fotecloaure  of  their  real  estate. 
;ontinne«  ia        This  superintendency  of  the  Court  over  the  property  of  in&nt] 
Aer  full  age.    will  continue  in  some  cases  after  they  have  attained  full  age.    As 
where  the  guardian  continued  to  manage  the  affiiira  of  the  inbnt 
after  she  had  attained  full  age,  it  was  held  in  efiect  a.  continuance  ai 
the  guardianship,  and  he  was  not  permitted  to  proceed  at  law  for  an 
alleged  balance  in  his  &vour,  without  accounting  in  the  same  ws;ai 
in  respect  of  transactions  during  minority  (o). 

Where  a  fund  remaius  in  Court  belonging  to  a  female,  whether 
before  or  after  her  age,  upon  a,  marriage  she  has  an  equity  for  i 
settlement  as  against  her  husband,  and  all  doiming  under  him :  and 
the  Court  will,  if  she  desire  it,  enforce  a  settlement  in  her  favour,  oi 
reform  an  improper  one  if  already  made  (p).  But  if  she  come  inU 
Court  and  waive  this  equity,-  the  jurisdiction  of  the  Cotvt  is  deter 
mined,  and  she,  or  those  who  claim  in  her  right,  must  have  thi 
Htoitey  {q).  But  until  this  is  done,  her  property  will  never  be  &i 
charged  Irom  the  protection  of  the  Court,  except  by  its  order,  am 
consequentiy  until  such  proceeding,  she  and  her  properly  must  ere 
be  considered  as  having  the  protection  of  the  Court  around  them  [r] 
In  Hcdgem  v.  Hodgem,  the  petition  of  the  ward,  (who  had  beei 
married  illegally,  and  in  gross  contempt  during  minority,)  to  be  dii 
charged  from  wardship  as  she  had  attained  twenty>one,  was  ordeie 
to  stand  over ;  the  legal  marriage,  which  was  ordered  by  tiie  Coun 
not  having  been  celebrated  or  any  settlement  executed.  So  where 
fraudulent  settiement  only  has  beep  made,  the  wife  cannot  desire  th 
money  to  be  paid  to  her  husband  when  she  is  of  age,  but  the  whol 
disposal  of  it  is  with  the  Court  (<).  So  where  the  settiement  estecute 
ia  the  completion  of  a  treaty  entered  into  during  minority,  widioi 
the  sanction  of  the  Court,  there  is  jurisdiction  to  control  that  afte 
majority  {t). 

So,  as  we  shall  have  many  opportunities  of  seeing,  questions  as  i 
accounta  of  the  ward's  estate,  still  remain  open  to  examination  i 
Chancery  in  a  variety  of  instances,  although  settled  by  the  in&i 
after  attaining  full  age  (u).  So  receivers  will  be  made  answerabl 
for  defalcations  discovered  after  the  ward  has  come  of  age,  althoug 
they  may  have  passed  their  accounts  {x). 


Iccoudu. 


1  S.  &  S.  13B. 
%y  V.  ElibftDk,  13  Vet.  Tj 
S.  Bdl  I.  Couttx,  I  Ves.  &  a 

i>.  LoDg,  2  S.  &  S.  133.  AiuUd 


(u)  Wjeh  V.  P»kingtoii.  3  B.  P.  C.  * 
Oldhun  p.  Hand,  3  Vts.  359.  Melliili 
Mellish,  npra.  Rev«tt  v,  Hirrey,  1  ^- ' 
S.  503. 

(i)  3  Mad.  398. 
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So  also  transactions  by  way  of  gift  or  loan,  or  purchase  or  security,    Pakt  hi. 
between  guardians  and  their  wards,  or  trustees  and  their  cestui  que  — ^"°""^— 
tnuti,  after  coming  of  age  will  frequently  be  inquired  into  and  set  J^'twwn^^"* 
aside,  if  they  appear  to  have  grown  out  of,  and  to  have  been  obtained  guardian  and 
hf  means  of  the  influence  arising  ft'om  the  relation  (y),  although  all 
tbe  accounts  have  been  settled,  and  the  connection  is  at  an  end. 

And  in  general  the  protection  of  the  Court  will  be  continued  over 
the  estate  after  minority  until  the  ward  have  acquired  all  the  informa- 
tion which  might  have  been  had  in  adult  years,  and  full  freedom  of 
aaion  and  deliberation  (z). 

We  may,  therefore,  consider  the  Protective  jurisdiction  of  the  Court 
over  the  Property  of  Infants  under  three  principal  heads : 

I.  The  MancLgement  and  Administration  of  the  Property  by  the 
Court  during  Minority. 

II.  The  Control  which  the  Court  will  exercise  oeer  the  acts  of 
others  in  reject  of  the  Property  of  If\fants* 

III.  The  ultimate  disposition  of  their  Property* 

And  it  may  be  laid  down  as  a  general  principle  of  close  and 
tmiversal  application,  that  in  all  things  the  object  the  Court  proposes 
to  itself,  is  the  benefit  and  advantage  of  its  infant  wards  (a).  "  The 
jurisdiction  as  to  the  income  of  the  property,**  says  Lord  Redesdale  (i), 
is  to  take  care  of  it  for  the  benefit  of  the  children,  and  to  apply  it 
for  their  advantage,  so  &r  as  it  is  beneficial  for  them  that  it  should 
be  80  applied,  and  to  accumulate  the  surplus  for  them.**  And  similar 
dicta  with  regard  to  the  corpus  and  principal  of  their  property  are  of 
frequent  occurrence  among  the  authorities  (c),  the  benefit  of  the  in- 
fiuat  at  the  time  {d)  of  the  act  done  being  the  test  whereby  its  validity 
is  to  be  tried.  Hence  a  decree  in  equity  for  the  benefit  of  the 
infimt  shall  be  held  to  bind  him,  nor  shall  his  executor  dispute  it, 
although  it  may  be  beneficial  for  him  to  do  so  (e), 

(5)  Wr^t  V.  Proud,  13  Ves.  397.  Fonbl.  £q.  80.    Cecil  v.  Salwbaij,  2  Vem. 

(<)  Refcftt  v.  Harvey,  1  S.  &  S.  50^.  324.    KiWington  v.  Harrison,  2  Fonbl.  Eq. 

Ajlward  v.  Kearney,  2  B.  &  B.  383.    Per  ibid,  &c. 

Cor.  Walker  v.  Symoods,  3  Sw.  67.  (h)  2  Bl.  N   S.  133. 

(a)  BfaeoQ    9.    Day,    Prec.    Ch.   319*  (e)  See  the  ca^ea  above  cited. 

fitioa  9.  Shore,  1  Atk.  480.    Earl  of  {d)  Per    Lord    Mansfield.      Drury  v, 

Ckesterfield  v.  Cromwell,  1  Eq.  Cas.  Ab.  Drary,  cited  2  T.  R.  159.    See  2  H.  Bi. 

3OT.  fibbopof  Bathand  Wellav.Hippuley,  512 ;  3  M.  &  S.  447. 

3  Atk.  614.      Hallett  f.  James,  cited  2  («)  1  Atk.  631. 
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SECTION  I. 
Of  the  Appointment  of  Guardians  of  the  Estate  by  the  Court* 

Where  the  property  of  the  infant  is  brought  within  the  jurisdic 
tion  of  the  Court  by  proceedings  being  taken  in  his  namei  or  em 
against  hinii  the  Court  will  generally  act  in  the  first  placei  b] 
appointing  guardians  of  the  estate  as  well  as  of  the  person  (a). 

We  have  already  seen  the  various  cases  in  which  the  Court  wil 
appoint  guardians  of  the  persons  of  infants.  In  the  like  casesi  i! 
there  be  no  suit  pending)  it  will  also  appoint  guardians  of  tbeii 
estates,  if  it  be  expedient  or  be  required,  who  are  in  the  nature  ol 
receivers  (i).  If,  however,  a  suit  be  pending,  the  estate  is  in  thai 
case  wholly  under  the  management  of  the  Court,  and  guardians  of  tb< 
estate  will  not  be  appointed  as  being  unnecessary,  but  a  receiver,  il 
advisable,  instead.  The  authority  of  the  receiver,  as  will  hereaftei 
be  found,  will  supersede  that  of  the  testamentary  or  natural  guardians^ 

With  respect  to  the  individuals  who  will  be  appointed  goardians 
of  the  estate,  in  ordinary  cases,  they  will  be  the  same  with  thoM 
of  the  person  (c).  They  are  then  guardians  in  the  nature  ol 
receivers;  and  such,  in  &ct,  is  the  case  with  the  legal  guardians  oi 
the  person  in  every  case,  since,  by  virtue  of  their  office,  they  bavi 
a  legal  authority  over  the  estate.     Such  is  especially  the  case  when 


(a)  Set.  Dec.  277.  Re  Man,  Re  Patton, 
ibid.  283,  284. 
(6)  Per  Patteson,  J.,  3  Ad.  &  E.  608. 
(c)  Ibid.;  and  £x  parte  Tiiomas,  Ex 


parte  Whitfield,  £x  parte  Salter,  3  6.  C  C 
601,  where  the  order  was  that  they  skovi^ 
be  guardians  of  the  persons  and  estates  ^ 
the  petitionen  during  minority. 
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the  in&Dt  has  real  property  (d).     It  is,  however^  by  no  means  of  P*;™*-^*-!- 

necessity,  that  the  same  persons  should  be  appointed  guardians  of '  '   '  ' 

the  estate  and  of  the  person*  If  it  be  more  convenient  or  suitable 
they  will  be  different  individuals,  even  where  a  receiver  has  been 
appointed,  as  in  Dawson  v.  Maateyifi)^  where  the  mother  was 
appomted  guardian  of  the  person,  but  the  uncle  of  the  estates.  So 
also  in  Hodgens  v.  Hodgem  (/),  and  Cory  v.  Cary  {g).  In  the  case 
of  Morgan  v.  Ditton,  (A),  there  seem  to  have  been  two  suits,  one 
regarding  the  person,  the  other  in  respect  to  the  lands,  and  guardians 
to  have  been  appointed  in  each. 

The  practice  of  appointing  the  Master  guardian  of  the  fortunes  of 
minors,  which  seems  to  have  prevailed  in  Ireland,  is  objectionable  as 
a  general  rule,  as  being  in  substance  appointing  the  receiver 
guardian  (s). 

But  as  with  respect  to  the  person,  so  with  regard  to  the  estate,  the  Cmirt  will  in 
Court  in  general  is  bound  to  appoint  and  recognize,  as  guardians  of  S^o^uw 
the  estates  of  in&nts,  those  parties  who  possess  that  office  at  law.  ^l^^lff^ 
And  will  so  appoint  them  unless  they  have  misconducted  themselves, 
always  however  keeping  the  administration  of  the  property  under  its 
control  (i). 

SECTION  II. 

Of  the  Persant  who  are  Ouardians  of  the  Estate  of  Infants  at  Law. 

We  are,  therefore,  called  upon  to  consider  who  are  the  parties  to  vvho  are  guar* 
whom  belongs  the  right  of  the  guardianship  of  the  estates  t)f  in&nts  ^'^^^  ^^f^ 
at  law,  and  what  are  their  authorities,  duties,  and  liabilities.  infants  at  law. 

1.  Guardian  in  socage.  We  have  already  considered  at  length  the  Gaardians  in 
nature  and  incidents  of  this  guardianship,  and  have  eeen  that  it  springs  ■^'^^^S^ 
wholly  out  of  tenure,  and  cannot  arise  unless  the  infant  have  heredita- 
nients  lying  in  tenure  holden  by  socage ;  that  the  estate  in  it  must  be 
legal,  and  that  it  can  only  take  place  on  a  descent :  but  that  it  extends  to 
gavelkind  lands :  and  that  for  these  reasons,  the  instances  of  its  occur- 
rtnce  are  now  comparatively  rare.  It  may  also  be  further  observed, 
that  as  an  infismt  cannot  account,  he  cannot  be  guardian  in  socage  (/). 

However,  when  once  in  existence,  it  extends  not  only  to  the  To  what  it 
person  and  socage  estates  of  the  infant,  but  also  to  his  heredita-  ^^'^ 
ments  not  lying  in  tenure,  as  rent-seek,  common  of  pasture,  or  other 
ioheritanoe  («») ;  and  also  to  his  copyhold  estates,  unless  there  be  a 

{d)  Set.  Dec.  279.  Fin.  924.    B«  Sullivan,  1  Moll.  225. 

(0  1  B.  &  B.  220.  (Jk)  Banj  v.  Barry,  2  Moll.  210. 

(/  )  4  CI.  &  Fin.  324.  (i)  See  Otiyer  ».  Woodrofle,  4  M.  &  W. 

ig)  1  Sch.  &  L.  173.  650;  Co.  Utt  88  6. 

(k)  9  Mod.  142.  (»)  Co.  litl.  89  6. 

{})  See  Hodgens  v.  Hodgeni,  4  CI.  & 
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custom  for  the  lord  to  appoint  a  guardian  of  them  (»);  but  it  does 
not  extend  to  in&nts  claiming  by  purchase  (o).  If  the  infimt  derive 
land  by  descent,  both  ex  parte  patemd  and  matemd^  the  custody  o( 
the  land  coming  ex  parte  patemd  goes  to  the  maternal  heir,  and  so 
vice  vered  as  to  the  lands  coming  ex  parte  matemd{p). 

Guardian  in  socage  is  entitled  to  the  possession  of  the  ward's 
property,  and  is  incapable  of  being  removed  firom  it.  He  seems  also 
to  be  entitled  to  the  occupation  of  the  property ;  and  the  in&nt  can 
have  no  control  over  it,  or  disposition  of  its  issues,  by  reason  of  the 
wardship:  he  can  claim  maintenance  from  them,  but  no  more(;). 
He  cannot,  indeed,  convey  the  property  absolutely  as  an  execatoi 
or  administrator,  but  he  may  dispose  of  it  during  his  guardianship, 
though  accountable  afterwards  to  the  heir  (r).  The  form  of  pleading 
by  a  guardian  in  socage  is,  that  he  entered,  and  was  possessed  (i). 
He  cannot,  however,  sell  the  deer,  and  shall  forfeit  his  office  if  the 
deer  be  destroyed,  and  account  for  the  profits  of  the  park  (<)•  He 
shall  not  forfeit  tthe  com  upon  the  land  of  the  heir  by  his  attainder, 
although  he  might  have  sold  it,  if  he  had  not  been  attainted  («) 
He  cannot  present  to  a  church,  because  be  can  take  nothing  for  the 
presentation  for  which  he  can  account  to  the  heir  (x).  And,  ther& 
fore,  the  heir  shall  present,  of  what  age  soever  (jr).  Andthepre< 
sentment  ought  to  be  in  the  name  of  the  heir  {z).  In  Cro.  Joe.  h 
the  opinion  of  one  judge,  that  if  tlie  heir  be  not  of  years  of  discretior 
the  guardian  shall  present.  And  Berry  saith  he  hath  seen  th( 
guardian  present  in  the  name  of  the  heir.  But  Mr.  Htighes,  in  hii 
Parson's  Law  (a),  makes  a  qwere  of  it,  and  supposes  it  must  h 
intended  of  guardian  in  knight-service.  However,  it  is  said,  anc 
agreed  (6),  that  presentment  by  the  guardian  in  the  name  of  the  heii 
is  a  good  title  for  the  heir,  in  quare  impedit  brought  by  him.  Th 
law  seems  now  settled  to  the  full  extent  of  Lord  Coke's  positior 
by  the  determination  of  Lord  Chancellor  King,  in  ArthingUm  r. 
Caverley  (c).  There  an  advowson  had  been  conveyed  to  trustees  ifl 
trust,  to  present  such  person  as  the  grantor,  his  heirs,  and  assigns 
should,  by  deed,  appoint :  and  on  die  principle  that  an  infant  of  an] 
age  may  appoint,  an  appointment  by  an  infitnt  heir,  who  was  not  a 
year  old,  the  guardian  guiding  the  child's  pen  in  making  his  mark, 
and  putting  his  seal,  was  confirmed.  However,  on  these  cases  Mr. 
Hargrave  remarks,  that  although  this  decision  may  remove  all  doubts 


(n)  Ibid. ;  2  Roll.  Ab.  40.  R.  v.Welby, 
2  M.  &  8.  504;  HeU.  17 ;  2  Lutw.  1181. 
(o)  2  Mod.  176. 

28  Ed.  1 ;  1  Vin.  Ab.  Oaide.  178, 

Co.  litt.  88  e. 
(q)  Per  Car.  3  B.  &  Ad.  613. 
(r)  Per  Cur.  10  £.  491,  4. 
(0  Per  Bayley.  J.,  10  E.  495. 
(0  Br.Acct.94;  Vin.  Ab.  Garde  (P)  3. 


(o) 


(tt)  Viir.  Ab.Gafde(P)3. 

(x)  1  lost.  89a;  3  Atk.  710. 

(y)  Ibid. ;  3  Imt.  156. 

(«)  F.  N.  B.  33  (T). 

(a)  c.  10,  f.  76. 

(6)  42  Ed.  3 ;  qwm  imptdU,  30. 

(c)  2  Eq.  Ca«.  Ab.  laf.  (B)  p!.  3;  Vm. 
Ab.  CoU.  (A)  pi.  10;  Watt.  CI.  L  ^^^'^ 
Cae.  tenp.  Talb.  144. 
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about  the  legal  right  of  an  infiuit  of  the  most  tender  age  to  present,  Pt.iii.— Bk.i. 

it  remains  to  be  seen  whether  the  want  of  discredon  would  induce  a 

Court  of  Equity  to  control  the  exercise  when  a  presentation  was 

obtained  from  an  in&nt  without  the  concurrence  of  the  guardian  {d). 

Id  R.  v.  TurviU[e)  it  was  held^  that  a  guardian  might  be  guilty  of  a  Simony. 

simoniacal  contract  on  behalf  of  an  infant  patron. 

Whether  the  guardian  by  socage  be  entitled  to  take  into  his  Personal 

custody  the  infant's  personal  estate  Mr.  Hargrave  says  {f\  he  bad  ^^^^' 

aot  been  able  to  learn  by  any  express  authority.    However,  he  was 

inclined  to  think  personalty  induded,  except  where,  by  the  custom 

of  a  particular  place,  it  happened  to  be  liable  to  a  difierent  custody.: 

his  idea  being,  that  the  custody  of  the  person  draws  widi  it  the 

custody  of  every  other  species  of  property  for  which  the  law  hath 

not  otherwise  provided.    This  idea  receives  some  countenance  from 

the  customs  of  copyholds  and  hereditaments^  not  lying  in  tenure, 

being  included  within  it:  and  also  is  strongly  confirmed  by  the 

12  Car.  2,  c.  24,  which,  after  authorizing  the  guardian  appointed 

under  that  statute  to  take  the  custody  of  the  infant's  personalty,  as 

well  as  his  real  estate,  provides  that  he  may  bring  such  actions 

relating  thereto  as,  by  law,  a  guardian  in  common  socage  might  do ; 

almost  necessarily  implying,  that  the  personal  estate  is  equally  an 

object  of  the  custody  of  the  guardian  in  socage  with  the  infant's  real 

property.     There  is,  however,  a  dictum  in  Vaughan  (p)  which  seems    • 

to  convey  a  diiBferent  opinion,  for  speaking  of  guardians  under  the 

statute  of  Car.  2,  he  says,  ''  the  new  guardian  hath  not  only  the 

custody  of  lands,  descended  or  left  by  the  father,  but  of  lands  or 

goods,  any  way  acquired  or  purchased  by  the  infant,  which  the 

guardian  in  socage  had  not."    In  Brooke  {h)  it  is  said,  that  guardian 

in  socage  might  have  sold  the  corn  upon  the  land  of  the  heir.    But 

in  WentworM$  Office  of  Executor  (s)  it  appears  that  payment  of  a 

legacy  to  the  guardian  of  the  land  was  held  invalid ;  and  the  practice 

of  the  Court  is,  as  we  have  seen  (J)y  not  to  reckon  such  payment  as 

discharging  the  payer  from  seeing  to  the  application  of  the  money. 

Lord  Coke  {k)  quotes  the  dictum  of  Brittan,  that  guardian  in  Rather  a  aer- 
socage  is  rather  a  servant  than  a  guardian ;  and  he  is  said  to  diflfer  u'-^^i^u°t\^ 
only  in  name  from  a  bailiff  (Q.     But  it  was  there  held,  by  three  judges  an  interest  for 
against  one,  that  he  has  an  interest  ex  provisione  legis,  and  in  his  benefit^^' 
own  right,  though  not  forfeitable  or  transmissible  to  executors.    And 
be  is  not  a  servant  within  the  Statute  of  Westminster  the  2nd,  but  is 
ts  loco  parentis  (m).     He  has  an  interest  joined  with  a  trust  for  his 


id)  Haig.  Co.  LitL  89  a,  n.  71. 

(«)  2  Fi«em.  197. 

(/)  Harg.  Co.  LUt  88  6,  o.  13. 

(g)  WuiL  R.  186. 

(h)  Br.  Forfeiture,  120. 


(i)  220. 

(j)  Ante,  p.  426. 

k)  Co.  Litt  89  a. 

0  Shoplane  v.  Roydler,  Cro.  Jac.  99. 

[m)  2  Inst.  380. 


Leases  by  him. 
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Pt.iiI.— Bk.i.  ward:  without  which  interest  he  could  not  execute  his  trust:  but  it 
Ch.  I.  s.  II.   jg  ^^^  ^^  interest  for  himself  (n).     It  is  all  for  the  in£uit*s  benefit, 

and  not  at  all  for  the  guardian's  profit  (o). 
Bound  to  bring      He  is  bouud  bv  the  law  that  the  heir  shall  be  well  brought  up 
well,  and  keep  ^^  ^^^  evidences  safely  kept  (p),  he  shall  make  no  sale,  waste,  or 
his  evidences,    destruction  of  the  heir's  inheritancCi  but  keep  the  same  safely  for  the 
use  of  the  heir  ( j). 

He  may  grant  leases  till  the  infant's  are  of  fourteen  (r),  and  of 
course,  by  so  doing,  may  take  a  surrender  from  the  lessee  of  the  in- 
fant's  father  («),  and  may  grant  leases  generally,  and  lessee  may  have 
ejectment  (^);  he  may  grant  them  in  his  own  name(tf),  and  make 
distresses  for  rent  on  the  in&nt's  lands  (x)  in  his  own  name.  And 
if  guardian  in  socage  make  leases  to  continue  beyond  the  time  of  his 
guardianship,  such  leases  seem  not  to  be  absolutely  void  by  the 
infants  coming  of  age,  but  only  voidable,  as  not  being  derived  barely 
out  of  the  interest  of  the  guardian,  but  by  virtue  of  his  authority, 
then  general  and  absolute :  and  the  infant  may^  by  acceptance  of  rent 
or  other  act,  make  them  good  (y).  Even  before  the  89  Geo.  2,  c  31, 
guardians  might  have  surrendered  leases  for  iftfants  for  the  purpose  of 
renewal,  and  that  so  far  as  to  make  interest  principal  to  save  the 
mortgaged  estate  («)•  In  a  case  in  Freemantle  (a),  it  is  said  that  if  a 
lease  be  made  by  a  guardian,  and  the  ward  be  under  fourteen,  it  is 
the  lease  of  the  guardian,  but  if  he  be  above  fourteen,  of  the  ward. 
If  a  woman,  guardian  in  socage,  marries  again,  and  she  join  in  a 
lease  of  the  infant's  land,  this  lease,  upon  the  death  of  the  husband, 
becomes  void,  the  interest  she  had  being  in  right  of  the  infant,  and 
it  shall  not  bind  her  (6).  Acceptance  by  the  lessee  of  the  ikther  or 
other  ancestor  of  a  lease  from  the  guardian,  is  tantamount  to  a  sur- 
render of  the  first  lease  (c),  though  the  second  lease  be  made  in  the 
guardian's  name  {d) ;  however,  according  to  Anderson,  J.  (e),  it  is  an 
extinguishment  by  operation  of  law. 

A  guardian  may  take,  but  not  give  seisin  (/),  and  he  can  only 
make  partition  to  continue  during  infancy  {g)»  But  a  parol  partition 
by  the  guardian  of  an  infant  tenant  in  common,  who  confirmed  it  by 
granting  leases  of  the  whole  of  his  allotment  after  age,  and  acquiesced 
for  seventeen  years,  the  other  tenant  in  common  having  made  im- 


Seiifio. 
Partition. 


(n)  Vaugh.  183. 

(o)  Osborne  v.  Garden,  PI.  C.  293  6 : 
Vm.Ab.  Guard.  (Q)  4, 10. 
(p)  Co.  Litt  89  6. 
(9)  Stat.  Marlbridge,  52  H.  3, 17. 
?r)  2  P.  Wms.  120. 
(<)  Com.  Dig.  Goaid  (B)  4 ;  Leon.  158. 
M  2  RoU.  Ab.  41. 


(s)  Bradb.  Distren,  91. 

(y) 


Boc.  Ab.  Gaide,  W.  Jones,  157. 


(*)  Mason  v.  Day,  Pwc.  Ch.  319. 
Chesterfield  v.  Cromwell,  1  £q.  Caa.  Ab. 
287. 

(a)  Dngar  v.  Norton,  1  Freem.  102. 

(6)  Plowd.  293. 

(c)  1  Leon,  158,322;  Ow.  45. 

(rf)  4  Lev.  7. 

(«)  1  Leon.  322 ;  Ow.  45;  HeU.  105. 

(f)  Per  Coke,  C.  J.  Cio.  J.  Hi     ^ 

(^)  Br.  Ab.  Part.  pi.  I,  fide  cantri, 
2  RoU.  Ab.  256 ;  16  Vuu  Ab.  323(£>' 
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/"Saaents  on  tlw  &ttb  of  the  title  being  in  severalty,  was  teW  to  I^ii_b«j. 
■^^  raised  an  equily  which  prevented  the  Court  from  disturbing '   '^^ 

"his  guirdian  may  make  an  admittance  or  Toluntary  g^ant  of  a  Admitiuicg  or 
J  t>3'hold;  goof  the  rereraion  of  a  copyhold,  thoagh  it  do  not  fall  f^3_"^"P'- 
^^*iiig  nonage  (i),  and  though  it  come  into  possession  daring  non- 
*jSfe  (J).  To  thia  position  a  Q.  ia  put  in  Viner<A),  and  it  is  said  that 
^*«  Court  OHgbt  to  be  holden  not  in  the  name  of  the  heir  but  of  the 
BUqrdian  (/).  He  may  grant  a  copyhold  that  escheats  to  the  infent  (m), 
"'^  make  these  grants  and  admittances  in  his  own  nanie(n). 

He  may  pay  the  prindpal  and  interest  of  incumbrances,  directly  payncator 
charging  the  land  without  going  to  a  Court  of  Equity  (o),  and  jg  ■ncnmbruicM, 
Wund  to  do  so  (p).    Thus  if  a  mort^gor  dies,  his  h«r  being  under 
Ike  sge  of  fourteen,  ind  the  land  is  held  in  socage,  the  guardian  may 
tender  the  mortgage  money  in  the  ward'i  name  (q)-     So  if  a  bond  be 
tocditioned  for  the  payment  of  1000/.  by  the  obligor  and  his  heirs, 
pijment  by  the  guardian  of  Q>e  inbnt  heir  is  good  (r).     A  guardian  Ackno«led^ 
woTers  in  debt  upon  bond  made  to  an  infant :  the  defendant  pays  ^^"'^"^ 
at  principal  and  costs,  and  praya  guardian  may   be  ordered  to 
ickaowledge  satisfectioDi   the  Court  sud  that  a  guardian,  or  an 
in&Dt,  or  an  executor  cannot  acknowledge  satisftetion  for  more  than 
liwy  receive,  but  for  bo  much  they  ordered  the  guardian  to  acknow- 
'dgeBad8&ction(i). 

Guardian   in  socage  may  mnntun  trespass,  ejectment,  avow  for  Actio™  which 
damage  feasant  in  his  own  name  ((>   And  he  may  maintain  ejectment  ^"'J  °"'°" 
though  the  lease  be  void  as  against  the  in&ot  («>     But  where  an       ' 
ejectment  ia  brought  by  guaidian  in  soc^e,  he  must,  beside  hia  own 
title,  prove  that  the  ward  is  under  fourteen  (x).     He  may  jusdfy  the 
occupation  and  governance  of  the  land,  as  of  the  body,  against  the 
heir  himself  (y).     He  may  have  trespass  or  ravishment  of  ward  (a). 

He  shall  not  punish  waste  done  by  a  stranger  (c),  but  he  may  have 
trespass  against  a  stranger  for  spoiling  the  graaa  in  the  aocage  land 
in  his  own  name,  and  not  in  that  of  the  heir  (d).  Alao  guardian  in 
•ocage  <»f  a  naoor  to  which  an  advowson  is  appwidant,  if  he  be 

(fc)  Whaley  v.    Dtaion,  2  Sdi.  &  L.  (r)  P«t  Wray.  J„  Watkiu  r.  AHirick, 

1  /.:**  ?  ?^^^h  =■  "'  "  Cin.  99  :  OwtD,  To  While  ..  HM.  Mo.  863. 

^jA^-'*^.-  (')  PerCur.lOE.491,4i  0-«n.I15; 

,  <J>  *.^?'-    *>>.  6B4,  rian-  „„     86.  ac™.98i  aP.  Wmt  120;  Rol.  AK  41. 

■V',";-**"'"'-  («)  a™.  H«d.  330. 

Ow.  lis 


<■>  "=■;.  J.=-  •».  ,j  p„  FiOTitk,  C  J.  KOw.  M  i. 

S:?  .'J1-...M.  J\,l'=-  ».'.»....«.  <C); 

(-)  P.ln.er  p.  Dm^_  p^    j,|^    j^^  («>  F.  N.  B.  68  (G). 

J  P)  Jeooing.  *-Ua\t,  2  p_  ^^  „g_  Jj)  Bi.TmfM.  175 ;  Br.  Giidea.  Vin. 
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Perfonn  the 
servicei  inct* 
deDt  to  the 
ioliuit's 


PT.in.r-Bs  I.  disturbed,  shall  have  a  quare  impedit  in  his  own  name,  although  he 
Ch.  1. 8.  II.   ^^y  ^^^  make  an  account  thereof  (0).     It  is  said,  howeveri  in  Fitz- 
herbert  (/),  that  he  may  make  a  title  against  a  stranger  in  right  of  the 
heir,  but  cannot  miuntain  a  quare  impedit 
Right  of  entiy.      It  was  held  that  guardian  by  nurture  or  in  socage  might  enter  in 
the  name  of  the  infant  who  has  the  right  of  entry,  and  this  should 
vest  the  estate  in  the  infant  without  any  command  or  assent,  for  the 
privity  that  is  between  them(j^).    So  the  entry  and  possession  of 
this  guardian,  being  that  of  the  ward  (A),  was  sufficient  to  make  a 
poaesiio  fratrii  tor  the  heir(f),  and  to  exclude  the  half  blood  (i). 
So  also  in  the  case  of  a  copyholder  (I).    So  this  guardian  may  enter 
for  condition  broken  (m).    So  also  to  avoid  avoidable  leases  made  by 
the  infant,  but  not  so  as  to  bar  him  of  his  election  at  full  age  (a) 
So  the  guardian  entering  and  claiming  the  freehold  to  the  use  of  the 
heir,  is  a  disseisin,  and  settles  the  freehold  in  the  beir(o).    A  guar* 
dian  cannot  change  the  avowry  of  the  beir(p>    Further  it  is  the 
business  of  the  guardian  in  socage  to  perform  the  ser?ices  incideot 
to  the  infant's  estate  (?).    Thus  a  guardian  in  socsge  of  an  iniant 
under  fourteen,  occupying  the  mansion  house  and  land,  is  bound 
ih  repair  a  bridge,  to  the  repair  of  which  the  land  is  liaUe,  as  the 
owner  and  occupier :  and  not  the  infant,  who  only  came  to  vbit  her 
at  vacations.    The  Court  said  that  the  guardian  being  in  possessoa 
and  receiving  and  disposing  of  all  the  issues  subject  only  to  the 
infiuit's  maintenance,  and  a  fiiture  account,  is  undoubtedly  soch  an 
owner  and  occupier,  as  may  properly  be  looked  to  by  the  pobb 
for  the  discharge  of  all  those  obligations  to  which  the  land  is  bound; 
and  there  is  no  hardship,  because  upon  the  account  he  shall  hafc 
allowance  of  all  his  reasonable  costs  and  expenses  (r).    Howeverj 
a  guardian  appointed  by  the  Court  of  Chancery  does  not  fulfil  thi: 
character,  as  not  occupying  personally  («)• 

A  guardian  in  socage  gains  a  settlement  by  residence  with  th( 
in&nt  on  the  estate  (t). 

II.  Guardianship  by  Statute.— By  the  9th  section  of  the  18  Car.  ^ 
c.  «4,  and  the  Irish  statute,  14  &  15  Car.  i,  c.  19,  the  testamentar] 
or  other  guardian  appointed  under  that  statute  (»),  *^  the  person  t( 
whom  the  custody  of  such  children  shall  be  so  disposed,"  may  tak( 
into  his  custody  to  the  use  of  such  children  the  profits  of  all  lands 
tenements  and  hereditaments  of  such  children,  and  also  the  custody 


Ouirdiamhip 


(«)  Hob.  132 ;  2  Roll.  Ab.  376 ;  Pre. 
ientm.  Vin.  Ab.  Garde  (A)  a. 

(/)  F.  N.  B.  35  T.  (11). 

{g)  Fodder's  case,  9  Rep.  106. 

{h)  I  Cni.  Dig.  p.  50,  Ut.  1. 

O)  Co.  Litt.  58  a. 

ik)  Br.  Ab.  Dettc.  19.  Newman  v, 
Newman.  3  Wils.  516. 

(0  Co.  Copybolde»,  t.  41. 


(m)  Uv.  323 ;  Co.  Litt  215  h. 
(»)  7  Hep.  7  6.  Earl  of  Belfast's  case. 
(»)  Vin.Ab  Garde  (Q)  8. 
(p;  48  £.  3, 10.  .  ,., 

iq)  R.V.  ToddiDiftoo.  I  R  &  A. 565. 
(r)  R.  V.  Stttton,  3  B.  &  Ad.  613. 
(t;  Ibid. 

(O  R.  «.  Oakley,  10  £.  491. 
(tt)  See  CMlr,  p.  64. 
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f^^,  »nd  management  of  their  goods  and  persoiul  estate  Ull  their  '^■^"•-B'l- 

j-^'^CtiTeages  of  twen^-one  or  any  leaser  titoe  according  to  such —L 

j^  '^^ition,  and  may  bring  such  actions  relating  thereto  as  guardian 
^-^'^cage  might  do:  but  the  act  is  not  to  alter  or  prejudice  the  cuatom 
D   ''-^ndoa  or  of  any  other  city  or  town  corporate,  or  the   town  of 
*^ick  concerning  orphans,  nor  to  operate  to  discharge  any  ap- 
*ltice  from  his  apprenticeship, 
.   ^Iiough  (be  fiither  under  age,  might  by  thia  statute  bave  granted  Uai  bllimed 
«»e  «.-.~i-  «f  hi.  !,„,,  the  land  would  have  foUowed  as  an  inodest  '^  f^^ 
it,  though  tfae  father  being  under  age,  could 
md  directly,  as  land  belon^ng  to  an  office 
le  office   without  livery  (jr).     It  Kema  this  EntiiM  lo 

I  custody  not  only  of  lands  descended  and  left  J^J  "^ 

II  lands  and  goods  any  way  acquired  or  pur- 
rhich  prorea  that  be  derives  his  interest  not 
m  the  law,  for  tbs  iather  never  could  bave 
r  interest  in  that  which  w«a  never  hiB(je]. 

7  gttar^Uan  shall  have   the  custody  of  **"•     mij  "■■ 
ras  hdd  to  be  void  if  extending  beyond  the 
tuB  detnsion,  however,  haa  not  been  regarded 
X,  and  it  seems  the  decision  may  be  r^arded 
!s  by  a  gonr^an  are  absolutely  void  when  the 

of  majority,  if  the  term  is  then  unexpired 
ly  him  to  defeat  them  (b).     And  such  a  lease  is 

minority  only,  and  may  be  good  beyond  if  the 
iin  it  (c).  A  testamentary  guardian  may  lease 
g  bis  imnority,  having  the  same  authorities  as  a 
I,  and  may  Bustun  an  action  of  covenant  for  dmi- 
ist  the  lessee  (e).  But  where  the  covenant  to 
juardians  and  the  infant,  who  was  not  a  party 
Id  that  an  acdon  in  which  the  infant  was  joined 
1  (J).    And  where  the  guardianship  is  coupled 

guardian  may  always  lease  the  land  (g),  and 

in  reversion  ;  however,  it  is  sud  by  one  judge 
t  a  lease  by  a  guardian  may  be  sufScient  to 
Htugh  it  may  be  void  against  the  heir  himself; 
entary  guardian  had  power  by  will  "  to  receive, 
i  A.  (the  ward)  and  made  a  lease  in  his  own 
ority,  reserving  rent  in  his  own  name,  it  was 
lat  he  had  power  only  to  let  at  will  CO- 

>ow  by  IU<  l.t«  (J)  Vangh.  179  ;  I  Wood,  t^  *^  * 

«t  be  of  i«  to  (.)  3h.«  V.  Stwid.  Vero.  &  Scrtr.  6OT. 

^  {/)  Loni  8oiilh«inplon  v.  Brown.  3  B. 

i(C.71B;  «e2D.4ck377i  3ib«I.a73. 

fill,  129  (y)  2P.  Wim.21i  3  Roll.  Ab.  41,43. 

(ft)  Hird.  330. 
Eq.  Ab.  488.  (0  P'<e^  "•  Otmirii,  Cro.  Elifc  878. 
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Pt.iii^-Be-I>     It  was  held  {g),  that  where  a  man  died  iniettate  and  left  four 
Ch.  l  b.  II.  (.)ii]dren,  one  of  age,  the  other  three  under  age,  the  guardian  of  the 
three  was  entitled  to  adminiatration  durante,  &c  before  the  put;  of 
age,  their  interest  preponderating. 
Mmon  ouj  It  may  be  here  observed,  that  although  the  testamentary  ponr 

duMofSb^'    of  Appointing  guardians  has   been  taken  away  from  minors  bylbe 
children  by      late  Statute  of  7  Wm.  4  and  1  Vict.  c.  ftG,  s.  7,  yet  they  atill  hm 
the  power  of  appointing  guardians  bjf  deed  of  thar  duldreo  till 
twenty-one,  or  any  less  period  (A) ;   and  that  although  a  deed  of 
■ppointmeDt  of  guardianship  under  the  statute  is  revocable  and  of  s 
teatamenlary  character  (■),  yet  as  the  act  itself  has  drawn  a  <UstinctiQo 
between  a  deed  and  a  will,  it  has  been  held  that  a  mere  appoinlmeiit 
of  a  guardian,  though  in  a  testamentary  form,  is  not  a  subject  d 
■pTohaiB(j).     So  it  will  have  been  obaerred  that  the  power  giren 
by  the  act  does  not  extend  to  married  children ;  but  subsequent 
marriage  wlU  not  determine  the  guardianship  (k). 
GuanUinthip        HI.  By  Ctutom. — ^^  by  custom  of  copyholders,  OT  of  the  cUy  oi 
'  London  or  any  other  tnties  and  boroughs. 

Ofco^boU         I"  ii^y  manors,  by  special  custom,  the  lord  names  or  is  himsell 
"^^'^'t-  the  guardian  of  the  infant  copyholder  and  of  his  copyhold  (Q;  bai 

the  nature  of  this  guardianship  wholly  depends  on  tite  custom  of  Ik 
particular  manor  (m).  The  lord  may  give  the  custody  to  bisbailiSIs) 
It  is  said  that  by  custom  the  lord  may  assign  one  to  take  the  profit' 
of  a  copyhold,  descended  to  an  infant  during  his  nonage,  to  the  iw 
of  the  assignee  without  rendering  any  account(o).  Where  bj  th( 
custom  of  the  manor,  the  bailiff  of  the  manor  is  to  have  theguardiui' 
ship  of  the  infant  under  fourteen,  such  a  guardian  ahall  neither  bi 
admitted  nor  pay  a  fine,  because  he  is  but  a  pernor  of  the  profits 
and  that  not  in  his  own  right,  but  in  right  of  him  to  whom  he  is  guar 
dian(p).  Where  no  custom  exists,  the  guardian  in  socage  is  entilln 
to  the  wardship  (q).  It  seems  it  is  a  nice  point  whether  the  fetber  m 
appoint  a  guardian  to  his  child  under  the  statute  as  to  copyhold  lands 
where  there  is  no  special  custom  for  the  lord  to  do  so,  or  to  take  On 
profits :  the  better  opinion  seems  to  be  that  he  has  the  power  (r),  b« 
not  where  there  is  a  special  custom  for  the  lord  to  a{qioint.  Sod 
customary  guardianship  ceases  generally  at  fourteen :  but  sometime 
not  dll  fifteen  or  even  twenty-one  (<).  If  the  heir  or  person  endded  (i 
admission  be  an  infant,  but  does  not  appear  alter  the  three  prodsmi 

(f )  Cartwright'*  rue,  I  FrMoi.  SSB. 

(A)  Talbulv.  Sbrawiburf,  4Jurkl.380. 
(i)  Bhaftetbury  v.   Htaaim.  Fin.  333. 
Lecone  v.  Shaim,  1  Vera.  44Z 
(j)  Ventr.  9G  ;  7  Vn.  364  ;  3  PbUL 

m. 

(ft)  E&tl  or  Shannbary'i  cMc,  3  A(k. 


(I)  2Cniii.D;5. 

(■)  Hnrg.  0.6; 

177  i  aCom.  l>ig.  ; 

(■)  LulV.  1167; 


:o.  LM.  BB6;  3  Salk, 

99. 

1  LeoD.  328;  6  Vin. 


AND   T1IFI«    POWERS.  517 

^.  tbe  tlaUite  1  Wm.  4,  c  Gfi,  repealing  9  Geo.  1,  (which  was  Pi.iii_b..i 

A^^*>ed  to  infants  claiming  by  surrender  to  will  or  descenl),  enables    *'"•  ^-^^'•. 

.      'ord  (0  appoint  a  guardian  Tor  the  purpose :  but  this  act  is  not  im- 

^J^tive  on  the  lord  when  admission  ia  not  required  on  the  part  of 

^|v    *nfi»nt  (')■    If.  however,  neither  the  infimt  or  his  guardian  appear 

^_r**'  nodceor  diree  procUmations  at  diSerent  Courts,  the  lord  might 

^    ^  guotaquti  but  the  infimt,  even  before  the  sutute,  waa  not  bound 

^^   a  custom  to  seise  lu  prfetUi  for  nonappearance,  even  during 

I    The  guardian   may   be  admitted  for  the 

ues,  it  is  tbe  infant  by  his  guardian,  and  not 

ho  is  admitted  tenant  to  the  lord  («).    No 

uds,  however  appointed,  takes  any  interest 

to  his  own   profit,  but  only  to  the  in&nt'a 

7  such  guardian  will   be  void  on  determina- 

A  grant  of  copybolda  by  the  guardian  in 

is  good,  although  in   his  own  name  (a).     It 

rdian  by  special  custom  might  maintain  an 

'■  nature  of  an  ejectione  cuttodue  (b). 

■ondon,  the  Mayor  ajid  Aldermen  have  tbe  orLondao. 

witlun  the  city,  when  any  one  man  or  woman 

tving  an  orphan  within  age  and  unmarried, 

d  and  goods  of  the  orphan   was  given  by 

ies  till  twenty-one ;  females  till  eighteen  or 

te  land  lies  out  of  London  (d).  In  Finer,  the 

e)  as  agreed,  that  the  Mayor,  Aldermen,  and 

nake  diflpoaition  of  orphans  and  of  their  lands 

'  age,  &c. ;  and  it  was  agreed  they  should  have 

^1  his  age,  and  then  they  should  render  an 

ayor  and  Aldermen  have  the  custody  of  the 
n,  it  is  not,  it  appears,  divisible  according  to 

but  only  the  personalty  (/). 

snt,  when  any  tenant  died,  the  heir  within  age,  or  Kcdi. 
'  might  and  did  commit  the  guardianship  to 
>om  the  inheritance  could  not  descend  in  the 

whose  jurisdiction  the  land  was  until  fifteen, 
d  on  all  occasions  to  call  him  to  account,  and 
counts  were  fair,  the  lord  binuelf  was  bound 
(atom,  however,  is  Mien  into  ^use,  because 

UMU.lSVci.  <■)  Ctd.  Ju.  55,  9B;    14  VId.   IBS  i 

1  Lord  lUjm.  131. 
i  Kilcb.  346 ;         <t)  1  LNn.  336  ;  Cro.  £Ui.  334. 

(c>  1  Riill.U0,L40j  Hob.313;  ISid. 


^Cap.373| 
393;  Ku1w. 


id)  1  Sid.  350  i  wnt.  ltd  fV". 
{.)  Vin.  Ab.  Garde  (N)  6. 
(/)  Aa  to  whit  u  perioMlty  >»» 
- ,  ..,._       WM.  •»•  Cu.  Ch.  183;  ibid.  385, 
l*.  414  (ti).         1  Vera.  63, 104;  a  Vem.  67. 
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^'  ^V~q^Tr ''  *''*  ^ori&  in  giving  tutors  do  it  at  their  own  peril  in  the  accounts,  mu 
■-''''   therefore  every  man  thinks  it  dangerous  to  intermeddle  (t>    Thi 

guardian  is  to  have  the  same  allowance,  and  no  other  with  tb< 

guardian  in  socage  at  common  law,  and  is  subject  as  has  been  su 

to  the  account  of  the  heir  for  his  receipts,  and  to  the  distress  of  ih 

lord  for  the  same  cause. 
GntTditaiin         IV.  GmrdianM  in  Tort.—Ii 
■econnuble.     whether  a  parent(I)  or  not,  occi 

as  guardian  in  socage,  he  shall 

the  heir  as  well  as  if  he  had  1 

whether  he  have  occupied  as  g 

account  shall  be  in  Chancery  (i 

the  land  of  an  infant  who  is  m 

guardian,  and  thereby  admit  hii 

trespass  agunst  him:  and  if  the 

have  allowance  for  all  reasonab 

before  fourteen  he  is  chargeabi 

but  it  appears  such  an  intruder 

to  be  charged  as  bailiff(r).     Si 

dian  in  socage,  or  by  nurture, 

either  have  an  account  against 
irtn&nt't  titia  agunst  him  as  a  disseisor  (>). 
rioabirnl.         the  infcnt's  title,  he  can  have  n 
in  •octge.*"     1**  (0 1  a"d  account  at  law  wi 

lands  of  an  infant  not  tenant  in 
OMTdiuM  is,  as  we  shall  see,  compellable 
haldios  onr.    c.  18,  s.  5,  all  guardians,  trusti 

the  cettui  que  eie,  without  the 

&c.,  are  to  be  deemed  trespass' 

value  of  the  profits  received  di 
V.  Gnardiant   by   the   notn 

addition  to  what  has  been  sai' 

as  to  this  species  of  guardi 

infant,  whether  male  or  fem; 

seven  (  y),  or  after  fourteen  («) 

held  capable  of  managing  his  p 

<k)  Luiib«rd.611.13.34,a6. 

i[)  Lilt.  >.  133.  MoTgu  «.  Mori 
tk.489. 

(n)  Utt.  i.  124 1  Co.  UL  89  h,  a 
a  Vera.  295. 

<n)  1  \'tm.  ibid. 

(n)  Cart.  162,  per  Cnc. 

(p)  Fei  Cur.  IreUad  i.  Conlier.  C 
Zlit.  631 ;  Roll.  Ab.  661 ;  Cro.  Car.  3 

iq)  Hugh  V.  Hinp.  Cro.  C»r.329. 

(r)  F.  N.  B.  Ill  B.;  Noy-i  Mai.  I 
Co.  Lilt.  69  a.  Donuer  v.  ForlcKin 
Alk.  131. 

(>)  Blundan  v.  Biugh,  Cro.  Car,  3 
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*^  MoKtiiDes  appoints  one  by  election.     This  may  be  done  either  ''^•„'"'^^'5 

T'^h  the  fonnalitiea  required  by  ihe  statute  12  Car.  2,  c.  24,  by 

**d  (6),  or  by  parol,  verbally,  or  in  writing :  though  it  would  be 

.T^'tHig  to  tnut  to  a  mode  so  unsolemn  (c),  but  a  deed  is  not  necessary. 

Qere  is  eren  a  case  in  which  rd  infant  has  been  compelled  to  adopt 

r**>s  mod*of  appointment  by  attachment  out  of  Chancery  (d).    But 

^^  csnnot  make  the  appointment  before  seven  years  of  age,  as  be  haa 

'lo  discretion:  in  euch  case  the  next  of  kin  is  entitled  to  his  cns- 

*^y  («)■  Jt  is  uncertain  whether  if  the  appointment  be  before  fourteen 

't  continues  beyond  that  age  :  and,  therefore,  it  should  be  rati6ed  at 

4at  age.     If  by  deed,  of  course,  in  such  case  it  will  require  a  deed- 

■tamp ;  not  so  if  not  deUvered  as  a  deed. 

A  guardian  appointed  before  fourteen  by  the  infant,  may,  it  seems,  Thdr  poitsr 
make  leases  <^  equitable  interests  and  lands  which  the  in&nt  has  by  *"  ''"** 
Inrchase,  and  perhaps  may  receive  payments  of  legacies  and  monies 
ine  lo  bim :  but  the  books  are  silent  oo  these  subjecu. 

A  guardian  appointed  after  fourteen  is  generally  to  enable  the 
i&ax  to  make  leases  of  his  lands :  since  the  father,  even  if  aUve,  by 
lis  right  of  nature  or  nurture  cannot  do  so. 

As  to  leases  by  this  guardian  the  books  are  said  to  be  clear;  for  it 
iiBaid  that  the  guardian  before  fourteen  (that  is  in  socage),  as  well  as 
be  whom  the  infiut  thinks  fit  to  choose  after  fourteen,  are  both  of 
ibe  same  nature  and  have  the  same  office  and  employment  assigned 
them  by  the  law,  without  any  intervention  of  the  in&nt  himself;  for 
they  were  therefore  appointed,  because  the  infant,  in  regard  of  his 
mioority,  was  supposed  incapable  of  managing  himself  and  his  estate, 
and  consequently  they  derive  their  authority  not  from  the  Infant,  but 
&om  the  law ;  hence  it  is  lud  down  they  may  make  leases,  grant 
copies  of  Court  rolls  (/),  make  distresses  for  rent  on  the  infant's 
lands  (jr),  and  transact  all  siSkirs  in  their  own  name,  and  not  in  the 
name  of  the  infant,  as  they  would  be  obliged  to  do  if  their  authority 
were  derived  &om  htm  {h).  However,  as  we  have  seen,  both  for  the 
purpose  of  an  action  on  the  covenant  for  the  payment  of  rent,  and  to 
pnvent  the  queation  if  whether  the  lease  be  absolutely  void  at  full 
age,  the  infimt  ought  to  be  a  party  to  it  (»)•  Although  there  is  no  au- 
thority aa  to  leases  of  infimta'  landa  taken  by  purchase,  &c.,  made  by 
guardians  elected  before  fourteen,  yet  it  seems  to  be  the  better  opinion 
that  such  guardians  elected  by  the  in&ntti^rfourteen  with  all  other 
guar^ans,  have  the  power  of  making  valid  leases  of  the  infants* 
lands  for  ao  long  as  their  guardianship  continues  (j). 

(fc)  1  Biidg.  Coai.  iM9.  /A)  Bkc  Ab.  Gmrde  (A)  i  !.«»«•  (O  9. 

,  I  S!   ,  ?;  ^^1.  Toihill,  15,  E.roj  V.  Nieholu.  2  £q.  Ab.  4fla 
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Pt.iii^BilI.  >  This  guardian  is  sometimes  appointed  if  the  infant  has  no  other, 
Cb.  I.  8.  II.  ^}j^j^  ]jg  ]|23  2  legacy  or  other  payment  due  to  him,  and  the  trustees 
To  recewe  ^  ^^  ^^  j^^^^  ^^  authority  to  allow  maintenance.  But  by|  Went- 
worth  {k\  it  appears  that  payment  of  a  legacy  to  the  guardian  of  the 
]andS|  was  not  then  held  sufficient ;  and  it  would  thence  a]^pear  that 
payment  of  money  to  the  elected  guardian  would  not  be  sufficient: 
at  least  the  payee  would  remain  liable  to  all  loss  occasioned  by  the 
misapplication  of  it.  If  the  money  be  properly  applied,  of  course 
the  payment  would  be  valid :  but  for  greater  safety,  the  payer  should 
always  insist  upon  an  indemnity  from  the  payee. 

It  seems  that  a  bastard  may  make  this  appointment  of  guardian 
as  any  other  infant  (Q. 

VI.  Gtiardianthip  on  the  Nomination  of  the  Ecctesitutical  Courts, 
which  we  have  already  noticed. 

VI L  With  regard  to  International  Guardianship  of  Property r^K 
seems  clear  from  the  unanimous  opinion  of  the  foreign  jurists,  that 
the  right  to  guardianship  of  the  personal  and  moveable  property  fol- 
lows the  right  of  the  guardianship  of  the  person  {m) :  which,  as  we 
have  se^i  may  be  constituted  ratione  domicilii^  or  in  default,  raiime 
bonorum  ;  but  that  with  regard  to  immoveable  or  real  property,  the 
right  of  guardianship  is  according  to  the  lex  locus  rei  sita. 
Legal  remedies  VIII.  With  regard  to  Remedies  at  Law  against  Guardians  m 
dmns  as'to  the  respect  of  the  Property  of  the  Ward^ — at  common  law  both  prohibitioD 
infant's  pro-  ^f  ^gg^e  and  an  action  of  waste  lay  against  a  guardian  in  socage, 
V^ritofwagte.  whether  by  right  or  in  possession,  or  claim,  for  voluntary,  but  not 
for  permissive  waste,  or  waste  done  by  a  stranger  (»)•  The 
waste  of  one  joint-tenant  was  held  the  waste  of  both  (o).  So  if 
a  guardian  sufiereth  a  stranger  to  cut  down  timber  trees,  or  pros- 
trate houses,  and  do  not,  according  to  his  duty  and  office  of  a 
guardian,  endeavour  to  keep  and  preserve  the  inheritance  of  the 
ward  in  his  custody  and  keeping,  nor  prohibit  and  withstand  the 
wrong  doer,  this  shall  be  taken  in  law  for  bis  consent.  If  the  waste 
be  done  without  the  knowledge  of  the  guardian,  or  with  such  force 
as  he  could  not  withstand,  then  ought  the  guardian  to  cause  an 
assize  to  be  brought  against  such  wrong  doer  by  the  heir,  wherein 
he  shall  recover  the  freehold  and  damages  for  such  wrong  and 
disseisin  (j?).  If  the  guardian  did  waste,  and  afterwards  assigned 
over  his  interest,  an  action  of  waste  lay  against  the  grantor  in  the 
tenet  (;).  This  action  of  waste  was  general,  and  extended  both  to 
guardians  in  socage  and  chivalry  (r).  If  the  heir  brought  the  action 
of  waste,  the  judgment,  according  to  the  statute  Gloucester,  6  Ed.  1) 


SI 


:fc)  220.  (n)  2  Inat.  306. 

;/)   No/s  Mox.   238.      Revel's  case,  (o)  3  E,  3. 18. 

1  Harg.  Jur.  Arg.  397.    Courtois  v.  Vin-  (p)  2  InsU  306. 

cent,  Jac.  268.  (9)  Ibid. 

(m)  Burge  Comm.  UI.  1005.  (r)  Ibid,  citing  F.  N.  B.  S96. 
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5,  vu  DM  only  to  recorer  ioown  vattatwrn,  but  the   guardian  Prju.-.Bi 
^"OuJd  loa6  the  whole  wardship,  aad  yield  to  the  heir  Bingle  damagea  P*-'-^! 
^  Mie  w*rd«bip  were  not  aufficient  to  sadafy  them(().     If  the  waste 
^^*e  connalted  >o  near  the  time  of  coining  of  age  that  he  could  not 
^twenienlly  bring  hi*  action  of  waste  during  bis  minori^,  yet  be 
^»«ht  do  BO  after  the  determinHtion  of  the  guartUan'a  ictereat,  and  aa 
^  could  not  recover  the  wardship  which  waa  ended,  he  should  by 
«e  same  statute  recover  treble  damages  (().     This  writ  of  waste  was 
^htJisbed  by  the  3  &  4  Wm.  4,  c.  27.     By  statute  Westminster  S, 
c  5,  if  guardian  in  socage,  chivalry,  or  by  nature,  aliened  in  fee  or 
or  in  tail,  or  for  life,  the  in&nt  might  have  had  an  asMce  of  novel  dis- 
seisin (u) ;  and  if  a  guardian  had  accepted  a  feofiment  from  hia  ward,  Amh. 
the  ward  might  have  brought  an  aaaize  against  him  as  a  disseisor ; 
\     ^at  these  actions  are  taken  away  by  the  late  statute  before  mentioned. 
;    So  if  a  guardian  continued  in  posseasion,  aAer  iiill  age  of  the  heir  he 
I    aig^t  have  had  an  assize  of  mart  tfancnior  againat  him  as  an  abator, 
;    ^according  to  Jnstiee  Barclay  in  the  £arl  of  Nottingham't  case  (x), 
■    M  a  disseisor;  but  this  writ  b  also  abolished  by  the  Bame  sUtute.  If 
i   ipiardian  appeared  for  an  in&mt  and  Buffered  a  recovery  (now  abo- 
liihed)  tbia  should  bind  him ;  but  if  the  recovery  were  to  the  pr«judioe 
I    of  the  infant  he  had  his  remedy  against  tbe  gunrdian  and  might  reun- 
'    Iwrse  himself  out  of  his  pocket  (y).     If  a  guardian  false  pleaded  or 
Impleaded,  or  vouched  one  not  of  sufficient  value,  the  infant  had  his 
sction  of  disceit  against  him,  which  action  is  now  also  abolished  (a). 

By  the  common  law  and  the  statute  of  Marlhridge  (a),  guardians  in  amim.  of 
•ocage  are  liable  to  an  action  of  account  to  tbe  infant,  either  when  he  »«o>"«. 
comes  to  the  age  of  fourteen  (6),  or  at  any  time  after,  as  he  thinks 
fiiCc).  The  statute  speaks  only  of  a  rightful  guardian,  but  the 
account  will  be  against  him  who  occupies  the  land'  as  guardian  (rf), 
M  takes  the  profits  at  any  time  during  minority,  even  though  it  be 
the  parent  (e),  at  a  stranger ;  and  that  as  bailiff,  if  the  heir  be  more 
than  fourteen  (/) :  as  guardUn  before  he  be  fourteen.  If  a  feme 
covert  be  guardian  in  socage,  it  lies  against  both  baron  and  feme  for 
die  profits  taken  before  coverture,  but  for  those  taken  after,  against 
tbe  baron  only  (3).  If  »  father  occupies  the  land  of  an  mfiuit,  which 
be  has  by  purchase,  account  lies  against  him  as  bwUff  (A).  The  acaount 
of  guardian  in  socage  is  only  for  the  issues  of  the  Und,  for  if  he 
receive  other  monies  he  shall  be  charged  as  receiver  (»).    Atcommon 

(n  ^  MM  <■'>  Co-  Li"-  89  a  (  F.  N.  fl.  118. 

(«)  Bt.  Dukuiii,9S.  ijii    4B9 

S'^X  ^^;  *.*■■  '^""^  (H)  n.  (/')  F.  N.  B.   Ill  fB) ;   NV*  "ut. 

i'lS""-^^;'.^'-.  38VCo.Li,t.89<,.     DU<i.. /<.««««. 

f^si  h'i      n  ■  ^""'^  (A)  ..  (j)  P.  N.  B.  ibid. 

<0&.utn.''^''^'-'33-  (')  F.N.B.118(B)». 


522 


OP  GUARDIANS   OF  THB   ESTATE   OF   IKFAMT8  AT  LAW, 


'  1 

ill 

m 

I 

V  l 

tl 


Allowances 
to  guanUans 
at  Taw. 


I 

'i 

H 


Pt.iii.— Bk.i.  law  executors  could  not  have  had  this  action ;  but  by  statute  West- 
^"-  ^  ^-  ^^'  minster  »,  c.  S3,  if  the  heir  made  his  will  (now  rendered  imponibk 
if  within  age)  his  executors  should  have  an  action  of  account  against 
the  guardian  in  socage,  and  by  the  25  Ed.  3,  c.  5,  it  was  given  to 
executors  of  executors,  by  31  Ed.  3,  c.  11,  to  administrators,  and  by 
the  4  &  5  Anne,  c.  16,  an  action  of  account  lies  against  the  executors 
of  a  guardian,  bailiff,  or  receiver  {k).  If  an  in£u)t  brought  an  action 
against  a  guardian,  and  the  guardian  brings  the  money  into  Court 
and  there  deposits  it,  it  is  a  discharge,  and  he  shall  not  answer  it 
again  in  an  account  {I},  But  the  guardian  in  his  account  was  to  have 
allowance  of  all  reasonable  costs  and  expenses  (m) ;  and  if  he  be 
robbed  of  the  rents  and  profits  without  his  default  and  negligence, 
he  shall  be  discharged  thereof  upon  his  account;  for  he  is  in  the 
nature  of  a  bailiff  or  servant  to  the  infant,  and  undertakes  no  other- 
wise than  for  his  diligence  and  fidelity  (n).  So  if  the  infimt's  estate 
sufier  by  thunder,  lightning,  or  other  inevitable  accident  (o).  If  a  guar- 
dian in  socage  occupy  after  the  heir  attain  fourteen  he  may  be  charged 
as  bailiff  (jp).  This  action  lies  against  the  guardian,  notwithstanding, 
and  after  the  infant  takes  baron,  although  his  power  is  gone  by  th< 
marriage.  A  father  being  guardian  in  socage  shall  account  with  the 
son  for  the  profits,  or  otherwise  it  would  be  more  for  the  in&nt'sadyan' 
tage  to  have  another  for  his  guardian  than  his  fiither.  Dower  did  no< 
lie  against  a  guardian  in  socage  (;)•  Any  person  who  as  a  guar^an  o 
trustee  for  an  infant,  and  every  person  having  any  estate  determinabli 
upon  any  life  or  lives  who  shall  hold  over  afker  the  determination  o 
the  particular  estate  without  consent  of  the  person  next  entitled,  sbal 
be  adjudged  trespassers,  and  the  person  so  entitled  shall  reco?er  ii 
damages  against  the  person  so  holding  over,  and  his  executors,  tb 
value  of  the  profits  received  (r).  The  infimt  has  the  same  remedie 
against  the  testamentary  guardian  as  he  had  agunst  a  guardian  ii 
socage,  though  the  statute  speaks  of  remedies  for  the  guardian  onlj 
And  the  guardian  of  an  infant  copyholder  was  equally  accountabi 
as'the  socage  guardian,  unless  in  case  of  a  special  custom  that  tb 
lord  should  have  the  profits  during  minority  (#)• 

IX.  In  addition  to  what  has  been  already  stated  (m)  with  regard  t 
the  remedies  at  law  in  favour  of  a  guardian,  it  may  be  added  that  i 
common  law  and  until  abolished  by  the  recent  statute,  there  was 
iorit  de  ctutodia  terra  et  haredii,  called  the  writ  of  right  of  ward 
wherein  the  guardian  recovered  the  custody  both  of  body  and  lands 
and  by  stat.  Merton,  c  6,  the  value  of  his  marriage.  So  a  writ  c 
admeasurement  of  dower  was  to  be  granted  to  a  guardian  by  13  Ed.  I 


Remedies  at 
law  for  gnar- 
dianBattothe 
infants  pro- 
perty. 


k)  See  Co.  Litt.  87. 
0  Godb.  214. 
(m)  litt.  8. 123. 
n)  Co.  Litt.  89  a. 
o)  B  Co.  84. 


(p)  21081.380;  aiidiee«Nti,5l8. 

(9)  6  R.  57  6. 

(r)  6  Anne,  c.  18,  s  5. 

(0  1  Leon.  266;  Ca.  367. 

(m)  if  nfe,  p.  75, 513. 
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^  ^  ;  butlhe  heir  wai  not  to  be  bound  by  the  auit  of  tbe  guardim  if  Pi.lir^B«.i, 
^  »ued  feignedly  (().  Any  guaidian  in  right  may  have  a  quart  tfa-  ^"-  '■  ^'  "^ 
f"«to  for  s  presentation  (u).    And  if  he  can,  as  it  seems,  make  leases. 


b^ 


may  miintain  debt  for  the  uretfs  of  rent,  or  bring  «a  actioD  on 


^^  corenanL    And  infimts  may  bring  actions  agsiDSt  ^"^7  person  by 
^«ir  giKrdian  or  next  friend  at  law. 

A  guardian  may  be  enjoined  from  an  action  at  law  againat  his 
^«nl  for  board  and  lodging,  or  for  a  balance  due  to  him,  befwe  he 
'^M  paaaed  his  aecoanta  in  Court,  and  the  injunoUoD  will  be  con- 
tiDued  till  the  bearing  of  the  iniknt's  bill,  becauae  in  taking  the 
^Ccomir,  the  Coart  can  sUow  the  gnardian  accordiofc  to  the  mainte- 
baoce  allotted  to  the  in&nt,  and  other  just  allowancea,  to  which  the 
piry  can  faaTe  no  regard  («). 

SECTION  HI. 

0^  the  Mode  oj  oppointmmt  of  Gttardians  of  the  E*taU  of  Infanti. 
With  respect  to  the  proceedings  necesBary  in  Court  for  appointing 
iguardian  of  the  estate  of  the  infant,  it  may  be  stated  generally  that 
lliey  are  the  same  with  those  for  appointing  a  guardian  of  the 
pMion  (a).  It  will  be  recollected,  that  in  cases  where  the  property 
of  tbe  infant  exceeds  a  certain  amount,  a  bill  must  be  filed,  and 
is  that  case  a  guardian  of  the  estate  will  generally  not  be  appointed 
u  onnecessary,  it  being  thereby  placed  under  the  administration  of 
the  Court,  who  will  appoint  a  Receiver. 

Guardians  of  the  estate  thus  appointed  by  the  Court,  being  as  we 
hafe  seen  in  the  nature  of  receivers,  enter  into  a  recognizance  gene- 
rally with  two  sureties  duly  to  account  for  the  infant's  property  (y). 
And  when  they  are  approved  of  by  the  Master,  it  should  he  stated 
in  his  reporti  whether  they  are  willing  to  enter  into  a  recognizance 
before  him,  duly  to  account  for  such  part  of  the  infant's  fortune 
as  shall  come  to  their  hands,  as  the  Court  shall  direct  («). 

The  amount  of  the  recognizance  is  generally  that  of  the  whole  of 
the  personal  property  of  the  in&nt,  and  two  years'  income  of  his  real 
estatea. 

(I)  TB.Ab.  Oi>da(P)a  (»)Srt.    Dtc.    Mi;    1    Tam.  Pr.  388, 

(»)  Ibid.  (A)  t  3^y  D,.  DiTi.-.  CMM,  1  P.  Wm..  69B. 

1  s  a^™  **'"•'''* •■**"'^'      ^P*"*"  K«ol,8  B.  C.  C.  801.  688. 


CHAPTER  II. 

'  Of  the  Appointment  of  new  Tnuteei  for  Infants  bt/  the  Court  in 
catet  not  within  the  itatutee. 
*t.lll.— Bn.].      The  Court  will  appoint  a  new  trustee  of  the  in&Dt's  estates  where 

'. — '. —  the  original   trustee   named  in   the   deed  or  will  died  before  the 

MM  otS^"'"  'estator  (fl).     So  if  the  number  originally  appointed  be  reduced  (i). 

mneei  of  the   So  where  he  has  been  discharged  either  by  virtue  of  a  power  in  die 

infinu.  instruinent,  or  by  the  Court  (c).     So  if  a  feme  trustee  marry  {d).   It 

a  trustee  be  bankrupt,  incapable,  or  suBer  another  to  misconduct 

himself,  another  may  1%  appointed  in  his  room.     So  if  he  abscond  on 

a  charge  of  forgery  (e).     So  if  a  trustee  perdnaciously  insist  on  ad- 

ingi  without  his  co-trustees  (/).     But  he  will  not  be  dismissed  at  ibe 

mere  caprice  of  the  infant,  or  without  wilful  de&ult  (g).    The  appli- 

cation,  if  not  under  the  act  (gg),  must  be  made  by  bill  (A),  unless  > 

suit  be  pending,  when  the  applicadoD  may  be  by  petition  or  mo- 

Mode  of  Ob     tion  (i).    There  must  be  an  inquiry  as  to  the  propriety  of  the  choiw 

kppaiDDnent.     before  tfao   Master   (i);  even  if  a  party  nomiDates  one  under  i 

power  (I).     But  if  the  property  be  small  he  may  be  appointed  by  thi 

Master  without  coming  back  to  the  Court  (tn).     The  trustee  namei 

by  the  Master  may  be  objected  to  as  improper,  by  uking  eicep 

dons  on  questions  of  law  or  fact,  or  otherwise  by  special  petition ;  bui 

not  on  the  ground  that  other  parties  would  be  more  proper  (ii]>    I 

the  trustee   have   misconducted   himself  he   must  pay  Ibe   costt 

In  other  cases,  the  trust  fund  must  bear  the  expense  (o). 

Statutable  A  ce*tui   que   tnut,   solely  interested,   who  petitions  under  tin 

Court  for  the    1  Wm.  4,  c  60,  s.  ^,  may  obtain  an  order  for  the  appointment  ofi 

^u^a^*'  new  trustee,  and  a  transfer  of  the  property,  without  a  reference  {p\ 

Wbj  iDcom-        Except  by  means  of  this  act,  no  special  power  with  which  t)> 

P*""'  original  trustee  was  invested  will  pass  to  the  new,  imless  the  settle 

or  devisor  himself  so  directed  it  (q).    And  the  Court  cannot  insert) 

the  conveyance  a  power  to  appoint  new  trustees  (r). 

(o)D«i*yw,  Pe«rce,  Tirol.  77;  aud-BT.  birti.  I  J.i  W.  ML 
(t)  Bucbintn  v.  HRmUtoD,  5  Vei.  723.  (*)  O'KBefc  ■.  Cillborpe,  I  Ait  "• 
Hibbert  ».  Uinbe,  Amb.  309.  (1)  —  «.  Rc4MtU,iBpr«. 
(c)  PMt,  Book  11.  Ch.  11.  (m)  I  J.  &  W.  239. 
I.  De  Limbert.  4  Vei.  693.  (i)  2  S.  &  S.  6118. 


{.)  El    pern    Reynold*,  5   Vet.    707.  («)  Lew.  od  ' 

Millard  v.  Eyrs,  3  Vei.  jun.  94.  (p)  £i  perte  auiu,  o  oua.  w,  — 

(f  )  UiediU  V.  Etbick,  2  Ch.  Cm,  130.  469.                                                  „  _ 

(a)  0-Ketfe  ..  CaUhorpe.  I  Atk.  18,  «•  (?)  IJoyley  v.  Attomej-GKXn!  *J 

19  Ve».  692.  Cm.  Ab.  194.     HLbban  ».  Umbe,  -f 

(m)  Antt.  474,  S,6.  Crawe  v.  Dickon,  4  V«b9T.           ,  ^ 

(fl)  £i  parte  ADderMD.5Vee.  243.    Re  (t)    Baylev   e.   MtONll.  4  Mid.S 

tigerald,  LI.  &  G.  22.     Re  Andenon,  Soulhell  e.  Ward.  Tam.  314  {  sstJM 


Fitigerald,  LI.  &  G.  22. 
ib^  29. 

(!)  —  *.0>bDrne,6  Vi 
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CHAPTER  III. 


^Jthe  Dtttiei  and  Authoritiet  of  Guardian*,  Tnutees,  and  Executori, 
in  retpeet  of  the  Eilatet  of  Infant*  in  Equity, 


SECTION  I. 

Guardian*  Appointed  bg  the  Court, 

We  have  already  seen  that  a  guardian,  appointed  by  the  Court,  of  or ihedqi* 
the  iD&nts  eetite,  and  deriving  his  authority  solely  from  the  Court,  """'"5^ 
Bin  the  nature  of  a  receiver.    When  the   infant  is  made  a  ward  ofappuDtiidb 
Court  it  always  takes  the  whole  administration  of  the  esUte  into  its  ^^  ^^' 
own  hands.     Such  a  guardian  is,  therefore,  a  mere  officer  of  the  in&nu. 
Court,  little  more  than  a  bailiff  or  servant,  does  not  occupy  per- 
wnallyta),  acU  entirely  under  its  direction,  and   is   bound  by  his 
Rc(^nizance  to  account  regularly  (6). 

Where  the  guardian  appointed  by  the  Court  is  also  the  testa-  Cmri  i»k« 
mentary  or  other  legal  guardian  the  same  observation  applies.  In  "f!^e''™ 
Re  Barry  (c),  although  Sir  A.  Hart  appointed  the  father  guurdian,  *" 

yet  he  declared  that  the  Court  took  the  administration  of  the  pro- 
perty entirely  Into  iu  own  hands.     If  the  infant  be  not  a  ward,  ofom.di.no 
course  the  guardian  may  act  aa  authorized  by  law;  but  from  the  ft' ^,^0^^, 
moment  the   infant  is  made  a  ward  of  Court  this  legal  authority  of ''f«'«:«« 
the  guardian  is  subjected  to  the  equitable  superintendence  of  the  '     °°  "'"" 
Court,  which  generally  acU  by  appointing  a  receiver;  and  he  will 
be  treated  in  all  respects  as  if  an  officer  of  the  Court  {d).     The 
rules,  therefore,  which,  we  shall  find,  are  imposed  upon  receivers,  as 
well  as  those  adopted  by  the  Court  itself  as  to  the  management  and 
disposition  of  the  infant's  property,  will  bind  guardians  so  circum- 
stanced in  all  cases.     Thus  in  Dorvier  v.  Dormer  (e),  where  the 
infant  was  a  ward,  on  the  death  of  the  father  the  mother  was  to  have 
the  custody  of  the  heir,  and  of  his  estate,  but  the  Master  was  to  take 
an  account  of  the  profits,  and  was  to  direct  the  placing  it  out  for  the 
benefit  of  the  heir.     She  was  to  be  enjoined  from  committing  waste, 
and  to  be  allowed  her  charges  and  mainienance.     And  in  Daaton  v. 

f^^LIt  T  **""■  '  **•  i  F,  908,  per  (0  1  Moll.  210.  „,..,« 

(fc>  See  H<  BbA.,  I  B.IU  b  74  {')  Fi"-  «*• 
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Pt.iit.— Bk.1.  Maitey  (/),  where  ^  uncle  had  been  appmnted  guardits  of  (he 

Cb.  ir.  s.  L_  gjtates,  but  during  minority,  (a  period  of  more  than  eleven  years), 

K^u"""!'-     ^^^  passed  but  five  tccounto,  from  which  there  appeared  to  haw 

though  ihe       been  in  hie  hand,  from  time  to  time,  balances  to  a  considenble 

»^o£^.  ""  amount,  and  which  were  kept  mired  with  his  own  money  at  hit 

bankers;  and  of  some  parts  of  the  minor's  property  no  account  vas 

rendered :  and  the  minor,  on  coming  of  age,  brought  a  bill  for  an 

account:    the  Lord  Chancellor  laid  down  the  general  rule,  that 

where  a  person  is  bound  by  recognizance  to  account  annuallj,  and 

retains  money  in  his  hands,  he  must  pay  interest ;  it  is  no  answer  to 

say  tbat  no  use  has  been  made  of  it:   the  balance  ought  to  hare 

been  made  a  productive  fund,  and  it  is  a  breach  of  trust  to  keep 

back  the  money,  although  in  the  case  of  executors  it  is  difiereot. 

Le«»  by  An  order  has  formerly  been  made  without  a  reference  for  a  tmsta 

*''^'™'        to  let,  with  the  approbation  of  the  receiver,  where  the  property  ii 

small  (j).     And  it  aeema  to  be  the  prevailing  opinion,  that  lease*  of 

the  infent's  lands  by  guardian  a^jpointed  by  the  Court,  for  w  long  a 

period  as  their  guardianship  continues,  are  valid  (A). 


SECTION  II. 

Of  the  DmtieM  and  AtUhoritie*  of  the  Legal  Guar^ata,  and  of 
Tnuteei,  and  Execu4on  and  Adminutratort  m  the  Naiim 
of  Tnuteee,  at  to  the  Management  of  the  EttoUt  ofhfmtik 
Eqmly. 

With  regard  to  personal  occupation  and  superint«ideiice  of  l« 
infimt's  estate,  the  duties  of  executors,  administrators,  trustee*,  and 
guardians  are  nearly  tiie  same.  The  principal  difiference  thatcan  be 
pointed  out  between  them  is,  that  an  executor  is  accountable  for  the 
profits  by  statute,  the  guardian  by  common  law  as  well  as  in  Equilyl'li 
and  the  trusteea  in  a  Court  of  Equity  alone ;  the  executors  or  t-Am- 
istrators  being  almost  alwaya  also  trusteea,  inasmuch  as  the  duty  to 
execute  the  will  and  distribute  the  property  is  a  trust  {j). 

I.  The  guardian  is,  as  we  have  already  seen,  bound  that  the  heir 

,„««.  b;,"d  "l""!!  ^  well  brought  up,  and  his  evidences  safely  kept    He  shaU 

to  prcMrve  tta*  make  no  waste  or  destruction  of  the  heir's  inheritance,  but  keep  fW 

prop,rtjr  of  the  ^^^  ^^.^j^  j.^^  ^.^      However,  in  the  absence  of  express  stipul^ 

tion,  no  guardian  or  trustee  is  expected  to  take  more  care  d 

property  than  he  would  of  his  own(i). 

r/)  1  Bill  &  a  210.  MB.    lUchBeld  ».  Cm«i««  *  P- *S 

(f)  6  Vw.  419.  161.  elite  r.  AlmulJ,  3  Eq^u.  *!'■**■ 

(ft)  Sea  uittaon  cited,  4  Jum.  Conv.  by  (h)  Pet  Lord  Uioa,  1  J- "  "•     ,' 

Sw«t.22S.  S.  P.  Morley  v.  Morley.  a  Cu-  "•■"  " 

(i)  Per  Lord  ElIenboToiigb,  10  E.  494.  Jonca  v.  Janei,  3  Vm.  MO.   ilwtl  '- 

0)  Fuiiostoa  V.  Kalg^Say,  1  P.  Wn*.  Buuwi,  3  Jic.  k  W.  347. 


ANB    TRUSTEES,    AS  TO  THE    ESTATE  OF   INFANTS.  Q 

,    Money  may  be  safely  and  properly  deposited  in  aome   banking  PrJirj— b 
■fT^te  lo  the  separate  account  of  the  trust  or  guardianship  (/).     But  — ' — '■ — 
.  *he  trustee  or  guardian  mix  it  with  his  own  he  will  be  responsible 
°*'   any  loss(m).    And  the  same  is  the  law  as  to  receivers.     And 
/^^y  roust  not  so  lodge  the  money  as  to  put  it  out  of  their  own  con- 
^1 ;  as  where  a  receirer  deposited  moniea  in  the  joint  names  of  his 
^*^t*eties,  and  agreed  that  drafts  on  them  should  be  in  the  handwriting 
'^f'  a  partner  of  one  of  the  sureties  (n).     But  Sir  A.  Hart  held,  that  by 
^he  custom  of  executors  an  executor  was  justified,  if  there  were  no 
""^ud  or  collusion,  in  paying  money  into  a  bank,  into  the  joint  name 
^t  both  executors  (o),  one  being  thus  enabled  to  draw  it  ouL 

II.  The  authority  of  a  guardian  or  trustee  extends  only  to  such  Bmmd  ia  til 
things  as  may  be  for  the  benefit  and  advantage  of  the  intant,  and ^^p ?*"j 
of  which  he  may  give  an  account,  unless  otherwise  expresaly  em- 
powered. They  are  bound  to  do  everything  for  the  infant's  benefit, 
and  cannot  malce  any  profit  or  advantage  to  themselvei  during  the 
guardianship  or  trusteeship,  nor  can  they  take  anything  from  the 
in&nt  pending  the  guardianship  or  tnisteeahip,  nor  at  its  close,  nor 
natil  the  relation  or  infiuence  have  ceased  in  either  case(p).  And 
tbese  general  propositions  and  rules  extend,  as  we  shall  hereafter 
find,  to  trustees  for  infants  and  executors  in  trust,  and  all  who  sland 
in  a  confidential  situation  in  respect  to  them.  For  the  purposes  of 
iheir  office  both  the  socage  and  testamentary  guardians  have  an  in- 
terest, but  it  is  an  interest  joined  with  a  trust  only,  being  necessary 
for  the  performance  of  the  trust,  but  not  for  themselves  (y).  A 
guardian  in  socage  is  purely  for  the  benefit  of  the  infant  (r).  And, 
as  we  shall  hereafter  see,  the  Court  will  frequently  protect  acts  of 
the  guardian  or  trustee  beyond  the  strict  line  of  their  duty,  if  they 
be  for  the  benefit  of  the  infant,  though,  had  the  actual  consequence* 
been  detrimental,  they  would  have  been  made  responsible  (»).  If  the 
guardian  or  trustee  have  made  any  benefit  of  the  infant's  estate, 
though  it  be  at  his  own  risk,  it  shall  be  put  to  the  infant's  advantage; 
as  where  he  has  an  infant's  money  to  Uy  it  out  for  bis  benefit,  and 
employs  it  in  his  trade,  which  brings  in  lOi  per  cent.,  the  Court 
will  give  the  iniants  an  opticm  either  to  have  the  profits  or  regular 
interest  (C).  This  rule,  that  the  guardian  or  trustee  can  make  no 
profit  of  the  infimt's  estate,  but  that  all  the  advantages  obtained  must 
belong  to  him,  wiU  be  considered  at  length  when  we  treat  of  the 

(0  Rowtb  ,.  Ho-dl.  3  V«t.  565.  JoDW  (»)  Kflbw  o.  Soeyd.  3  Moll.  1B6.  303, 

Li'™-™'™-    Ad«B,e,cu,toQ,6Vei.  (p)  Woods.  Dowiu,  18  V~.  WTj  MB 

MS.    &ip»".B.kl,«,,Anib.2I9.   Mw      »l»  2  Cu.  Ch.  246.  .„ 

J"*^!^''i*',TiJ'  Vm.377.  Mu-  (0  Pw  W««  Ch.  iD  I.  »Mod.  141. 

■^.^mm,  1  J  l[W.24i.  (0  P«  Cur.  18  Vw.273. 

R  I  M^l  '■  ^'"»-  «  R<».  60 ;  2  (0  a  V...  629 ;  a  C«.  Ch.  246.  .Bd 
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m_Bi.t.  protection  which  the  Court  extends  to  infants  fVom  the  acts  ot  third 
"'•  ^  "•  parties  (u),  and  the  prmciples  upon  which  gDardians  and  tnistees  for 

them  arc  compellable  to  account  for  their  Tironertv. 
indiomaka      HI.  Another  rule,  h( 
fit  of  the      [},gi  guHrdianS  and  trus 

■d'*  pro-  ^ 

ly.  estate  and  property,  Mii 

and  unproductive  {x). 

ductive,  they  will  be  eh 

have  BO  made.    In  Daw 

had  been  appointed  by 

balances  in  his  hands, 

balances,  the  Court  oh 

guardian  had  not  used 

made  a  productive   fu 

months  of  age,  uid  thi 

invest  money,  soflfered  i 

hald  liable  to  taidce  go- 
be  empowered,,  t^  will 

in&nt,  yet  after  a  bill  fi 

the  uMete  and  nest  fr 

ordered  'to  pay  it  into 

no  guardian  or  trustee  ! 

wUeh  is  out  npon  trIU 

do,  be  will  be  charged 

regard  to  the  pwticuh 

in&nts  is  to  be  invest 

qoeady  in  a  future  cha| 
and  10  get  IV.  A  iurtJiCT  rule, 
"^^^  large,  i»,  that  guardian 
int'.pro-  to  infants,  and  die  oi 
^'  expedition  (c),  unless  it 

nxvtgage  {J)  on  good  a 

and  neither  to  lend  («} 

ffopetiy  of  the  iniants 

saenri^,  or  their  real  t 


(u)  Poll.  Book  II. 
<l.ii>  P<M.  683. 
(>)    HtMcli;  V.   V/ud,   1 
Dawun  r.  Mhkj,  1  B.  flc  B 
cber  V.  Wtlkgr,  3  Htd.  73. 
Boehm,  1 1  Vcs.  92,  &c 
M  Fletcher  v.  Walker,  nij 
(()  WiddowwD  D.  Dock,  'I 
(a)  Howleyv.  Ward,  IM 
m  See  put,  591,625. 
<e)  Mucklow  V.  Faller,  Ja< 
■on  E.  Copeluid,  2  B.  C.  C.  : 
Hunter,  1  Ruu.  101,  Cunaich 
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paver  to  lend  "  on  Buch  other  good  Mcurity  u  they  bIiaII  think  Pr.lll Bi 

proper,"  will  not  authorize  a  loan  on  bond,  or  to  a  trader  (g).  '^'-  ^"■^- 

V.  So  another  rule  of  the  like  nature  is,  that  they  shall  discharge  Booiid  to  p> 
«li  debu  due  by  the  estate  of  the  infanta,  as  soon  as  they  have  funds  t^^^' "" 
f<ir  dial  purpose,  as  far  as,  and  in  the  manner  they  are  anthorised 
y>j  law,  oat  of  the  proper  funds,  and  according  to  their  respective 
fviorities,  and  not  luSer  them  to  run  on,  carrying  intereat  (A).  It 
u,  howevcr.a  well  established  rule,  hereafter  considered  (hA),  that  no 
KDirdian  or  trustee  ihall  change  the  nature  or  proportiaos  of  the 
mbn^s  estate,  or  benefit  one  description  of  pr(^>erty  at  the  expense 
«f  the  other.  Hence  it  will  be  proper  here  to  consider  the  rules 
vhich  Courts  of  Equity  lay  down  with  regard  to  the  payment,  by 
(piardiaua  aud  trustees  during  minority,  cuT  incumbrances  upon  the 
otsles  of  in&nu. 

As  at  lawio  in  equity,  it  has  been  expressly  held,  as  to  real  estate,  Anddwratni 
that  the  guardian  of  an  infant  tenant  in  fee,  or  with  an  absolute  ^J^f^^ 
laterest,  may,  and  ought,  without  any  direction  from  the  Court,  to  comlmaeM. 
p>y  the  tnttna  of  any  real  incumbrance,  and  the  primeipal  of  a 
|»>rtga8c*  out  of  the  rents  and  profits  or  personal  estate,  because  it 
11  a  direct  cbaige  upon  the  land,  and  to  present  a  forecloaure,  but  not 
lie  principal  of  any  other  real  incumbrance  (»):  and  henoe  be  oi^ht 
^'^^"l  *"'8nnient  of  the  mortgage  fiw  the  benefit  of  the  peiional 
estate  of  the  infsnt.    So  also  a  guardian,  even  of  tenant  in  tail,  ia  bound 
to  keep  down  tlie  interest  of  a  mortgage,  and  not  to  let  it  run  on  to  in- 
cresse     e  personal  etUte,  which  poasibly  be  may  be  in  expectation 
01  {*).    la  Sergit^  v.  Craw,  or  SeaUy  (fl  the  Court,  at  the  inatance  of  ofiahMtra. 
me  remaindenuan,  held  that  guardian  of  infant  tenant  in  taU  ought  to  j? J^-  «*• 
ippiy  the  rent,  .^^   ^^^  ^^  ^^  ^^^  ^  .^^^^  ^^  ^  .^^^^  Uh. 

orance,  although  the  tenant  in  tail  himself  would  not  be  so  bound  if 

sirfS  'd""^  "**'  ^^  °^^^*'  "  '"^^  ***"  '^°°*  "'"*"'*'  **  '^'^ 
,,°^'  'VJid  that  the  infant  dying  under  age,  the  real 
«tate  should  in  d^^^  of  ,j,g  ijgj„  ^j  1^^  1^  discharged,  so  fiir  as 
Uie  rents  and  poBt*  in  (be  life  of  the  infant  would  extend ;  but  that, 
11  this  was  not  8uffi«5i^„t^jj,j,o^ij  be  made  an  incumbrance  on  the 
remainder.  But  it  a«ems  that  if  tenant  in  taU  has  nothing  but  the 
rents  to  support  hi„,^  ,^  ^^^■^^  ,j^^  ^^i^^  ^^^  ^e„  applied  for 
Hi*  maintenance.  x\^  rents,  so  far,  must  not  be  applied  to  pay 
interest  (»).     The   a^„,e  decision  was  made  in  Tracy  v.  Lord  Htrt- 


*b    p    C    «m;-  rtii  Lmtoln  ..  Allen,  (fc)  J«nin«r 


,.  EjIm,  2  Vera.  480.    Per  V.  C 


(.lAlPott.sas. 


■  T>"W.  Eq.  Ca.  Ab.  Ml.  (i.)  Pm  Cui.  Atk.  417. 


.  Look*.  2  P.  Wnu.  378. 
ciled  AmMbnrj'-BrowD, 

(■)  Chipii^i.  ChipUn,  3  P.  Wmi.  36S. 
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Pt.iii — Bk.i,  ford (p\  and  other  cases,  that  a  tenant  for  life  is  bound  to  keepdowi 

O        Til    R     II 

i>M.  11 .        .  ^^  interest  of  an  incumbrance  on  the  fee.  In  Zoach  yr.Lloyd{p)i\v 

rtoage  paid  ™other,  as  guardian,  had,  out  of  the  personal  estate  of  an  infant,  paii 

off  by  the        off  a  mortgage:  the  infant  afterwards  died,  and  the  estate  descendo 

to  a  remote  heir ;  and  then  the  mother  would  have  had  hack  tb 


Whether  a 
mo; 


continue  per- 
•ooalty. 


Judgments. 


money,  but  the  Court  refused  her  relief,  as  she  had  done  no  more  thai 
she  might  have  been  compelled  to  do.  In  another  case,  the  infant' 
guardian,  as  such,  had  paid  off  the  mortgage,  and  taken  an  astigt 
ment:  the  in&nt  afterwards  died,  leaving  her  personal  estate  to  Ik 
guardian.  The  heir-at-law,  and  devisee  under  a  condition  subsequet 
if  the  infant  died  under  age,  filed  a  bill,  praying  that  the  BKHrtgai; 
might  be  discharged  out  of  the  personal  estate,  in  case  of  the  real ;  bi 
although  the  mortgagee  had  never  entered,  yet  die  Lord  Keep 
was  of  opinion,  that  as  to  the  profits  received  out  of  the  mortjpigf 
lands,  the  defendant  should  be  taken  to  be  in  possession  as  mor 
gagee,  and  not  as  guardian,  and  that  she  do  come  to  an  account  il 
the  rents  and  profits  of  the  said  mortgaged  premises  receivedi  • 
which  might  have  been  received  by  her  since  the  assignment  of  d 
said  mortgajge;  and  the  bill  was  dismissed  as  to  the  person 
estate  (;)•  From  these  cases  it  would  appear,  that  unless  the  gui 
dian  or  trustee  of  tenant  in  tail  or  in  fee  take  an  assignment  of  ti 
principal  of  the  mortgage  or  charge  when  he  pays  it,  the  real  esti 
will  be  relieved  at  the  expense  of  the  personal  (r).  Hence  it  istb 
undoubted  duty  to  take  such  assignment :  although  later  aiith<xriti 
seem  to  shew  that  the  mortgage  would  continue  personalty  widK 
it  At  all  events,  if  the  Court  so  paid  off  a  mortgage,  the  Coi 
would  declare  it  personalty,  not  because  its  declaration  creal 
the  right,  but  it  shews  the  pre-existing  right  to  have  the  property 
secured  («)•  And  afterwards  Lord  Eldon  laid  dowui  that  as  it 
settled  that  as  a  trustee  out  of  Court  cannot  change  the  nature 
the  property,  so  the  Court,  which  is  only  a  trustee,  must  act  as  I 
trustee  out  of  Court  {t).  At  all  events,  however,  it  is  probable  tl 
such  an  act  would  bind  the  infant  hhnself  at  full  age.  And  the  sa 
would,  by  analogy,  seem  to  be  the  law  as  to  portions.  A  tenant 
life  is  in  a  different  situation ;  a  charge  paid  off  by  turn  was  alw 
held  to  remain  personalty. 

In  Dennis  v.  Bvdd  (tf)  it  was  held  by  the  Master  of  the  Ro 
that  a  guardian  ought  to  employ  what  he  had  of  the  personal  est 
of  an  infant  to  pay  off  debts  as  a  judgment.  And  in  Briuenden 
Decreets  {x),  where  the  mother  and  guardian  bad  neglected  to ) 

(p)  2  Br.CC.  128,  Hvngerfordo.Httnirer- 
fonl,  Gilb.  E.  R.  69.  Pftrtrk^  v.  Pawlett, 
1  Aik.  467.  Revel  v.  Watkinson,  1  Vee.  93. 
GwUlim  9.  HolkiDd,  Monksfield  v.  Bon- 
bury,  cited  Belrs  n.  2  B.  C.  C.  128. 

(p)  Cited  2  Vera   192. 

(f )  Bifliop  p.  Sharpe,  2  Vera.  469. 


(r)  See  nlio  Hooper  v.  EjH  2  V 
480,  pou. 

(«)  Ware  V.  PolhilU  H  y^-  *^^ 
it)  Ea  pafte  PbUlipi,  19  Vo.  123. 


s 
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offttJB^Iiiient,  and  the  heir  of  the  infant  (who  died  under  age)  was  PT.ftl— *«.!. 

compelled  to  do  so :  the  administratrix  of  the  infiint,  who  was  also  — — l-J— ' 

executrix  of  the  guardian,  was  held  liable  in  respect  of  the  profits 

received  by  the  guardian  after  application  of  the  personal  estate  of 

the  ancestor.     Further,  it  is  observable,  the  guardian  is  not  compell* 

able,  but  may  pay  off  bond  debts  out  of  the  profits  of  real  estates, 

twt  only  so  far  as  the  personalty  is  deficient.    In  Waters  v.  Ebratt  ( y)  Spwialty  debts. 

a  mother  and  guardian,  who,  out  of  the  rents  and  profits  had  paid  off 

specialty  debts,  but  had  taken  assignment  of  the  bonds,  on  the  death 

of  tfaeiniant,  under  age  and  childless,  brought  her  bill  to  be  satisfied  the 

bond  debts  out  of  the  real  estate  descended,  she  claiming  the  profits, 

88  administratrix  to  her  son.     An  account  was  directed  of  the  profits 

of  the  real  estate  during  the  infancy,  and  of  the  personalty ;  and  she 

was  ordered  to  stand  in  the  place  of  the  obligees,  whose  debts  sh^ 

had  paid,  to  receive  satisfaction  thereof  ftom  the  defendant  out  'df 

the  real  estate  of  her  said  husband ;  she  first  deducting  what  thci 

Master  should  certify  that  she,  or  any  for  her,  had  received  out  of  the 

said  personal  estate,  or  the  rents  and  profits  of  the  real  estate,  during 

the  infancy  of  her  son,  after  such  allowances  made  as  aforesaid.    In 

Minre/k  V.  Bennett  («),  where  the  bill  was  filed  to  be  relieved  from  an 

old  bond  on  which  the  plaintiff,  as  heir  to  his  fkther,  was  sued,  who 

was  but  two  years  old  when  the  real  estate  descended  to  him,  arid 

there  was  no  personalty,  the  Master  of  the  Rolls  objected,  that  fbr 

twenty  years  no  demand  had  been  made  on  the  heir';  but  it  vtM 

answered  that  the  guardian  could  not  be  compelled  to  pay  the  hotti 

debts ;  however  the  Master  of  the  Rolls  said  he  would  have  decreed 

satislkction  out  of  the  profits  of  the  realty,  if  such  a  case  had  b^tk 

brought  before  him.    In  Chaplin  v.  ChapUn  (a)  the  testator  died, 

leaving  an  eldest  son  and  daughters,  and  having  lands  settled  in 'tail, 

and  other  lands  in  fee  simple,  and  leaving  simple  contract  del>t^ 

equal  to  the  personalty  and  bond  debts.    He  devised  some  of  t)ie 

fee  simple  estates  to  his  daughters,  and  permitted  others  to  descend ; 

the  widow  took  the  profits  of  both  estates,  as  guardian  to  her 

elnldren :  and  on  a  bill,  brought  by  the  son  and  daughters  against 

the  motber,  for  an  account  of  the  personal  estate,  and  of  the  rents 

and  profits  of  the  real  estate,  the  mother  swore  she  had  paid  bond 

debts,  dtte  from  the  testator,  out  of  the  entailed  estates:  and  then 

fied  inaolwent«    As  the  answer  could  not  be  read  against  the  infants, 

the  Lord  Chiincellor  held,  that  the  descended  estates  were  first  liable 

to  payment  of  the  bonds ;  but  said,  that  as  to  the  others  he  would 

presume  that  the  mother  had  done  what,  in  justice,  she  ought  to 

have  done,  applied  the  rents  and  profits  of  the  daughters*  estates  in 

payment  of  the  bonds,  as  far  as  tbey  would  extend,  as  the  settled 

(9)  2  Yern.  006.  (a)  3  P.  Wm».  365. 

(jr)  1  Vera.  428. 

M  M   2 
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estates  were  not  liable :  bat  he  said  it  was  not  material  wlKther 
not  stie  had  done  so»  for  the  rents  of  the  daoghten' estate,  irh 
received  by  the  mother,  should  be  taken  to  refmburee  her  for  w 
she  had  paid  oat  of  the  son's  settled  estates  to  the  creditors. 

Where  a  guardian  had  paid  off  a  realincumbrancei  which  pres 
with  money  borrowed  from  A.,  for  which  she  proinisedtbul(u\< 
give,  a  security,  and  died ;  on  A.  filing  a  bill  to  have  satisb 
out  of  tfie  infiintfs  estate,  the  Lord  Keeper  held  that  \l  was  tiolV 
but  that  it  was  a  mbfit  contract  debt,  payable  out  of  the  estate 
guardian ;  but  he  ordered  an  account  of  what  was  JMie  tiQ 
infiint's  estate  to  her,  with  directions  that  so  much  as  shouM  be 
due  to  her  should  be  raised  out  of  the  infiint*s  estate,  and  ap] 
assets  to  satisfy  the  plaintiff's  debt  (6).    ' 

'  So  a  guardian  or  trustee,  under  the  circumstances,  may  re 
compoutid  a  debt;  although  in  general  iiable  for  their  coi 
sd  doing,  yet  if  the  act  appear  to  have  been  fbr  the  advi 
th^  trust  estiite,  it  shall^  be  protected ;  as  where  the  tenant 
of  the  trust  estate  owed  S252.  fbr  arrears  of  rent,  but  was 
and  thcf  trustee  releaised  the  debt,  and  gave  a  bonus  o{%l 
dition  the  tenant  shouM  give  up  the  premises :  the  Court  t 
had  done  nothing  but  what  was  prudent  and  for  vVve  zi 
the  estate,  and  protected  his  act  (c). 

But  here,  as  in  other  cases,  the  guardian  is  not  permX 
any  benefit  for  himself;  for  where  an  infant's  estate  was 
with  600/.,  and  the  guardian  bought  it  off  for  \00L,  it 
he  should  not  charge  the  infant  with  OOO/.,  or  take  ai 
ofit(rf). 

So  a  gnardian,  or  any  other  person,  may  submit  to  \ 
an  infimt,  and  bind  himself  that  the  infant  shall  perform 
However,  in  one  case,  an  award  against  the  trustees  &i 
of  a  weir,  made  between  them  and  the  testamentary  g 
property  of  which  the  iniknt  was  tenant  fbr  life,  was  % 
does  not  appear  why  (/)•  However,  it  is  clear  the 
an  award,  so  as  to  bind  the  infant,  would  depetvA. 
beneficial  to  him. 

.  VI.  We  have  already  considered  (g)  the  i>o^iw«r&  i 
guardian  and  trustee,  and  executor,  as  to  prowidir 
for  infants  out  of  their  property ;  that  the  gvif^T^jfi 
bound  to  afford  maintenance,  and  that,  if  he  do  not 
his  being  superseded  or  controlled  in    his 

(h)  Hooper  v,  Eyies  2  Vera.  480. 
(r)  Blue  V.  Marshall,  3  P.  Wmt.  381. 
(ri)  Sir  R.  Hanley's  Ca.  2  Ca^  Ch.  245 ; 
Vio.  Ab.  Garde,  2.  3.     Bobmson  r.  Rett, 


3  P.  Wmt.  251 ,  0.  Darcy  v. 
49.  Ki  |>.irte  Lacey,  6  Yes. 
V.  Paskf,  2  Atk.  54. 


Hall,  1  Vern. 
628.    Monet 


GUI  V.  Russell.  F^rc 
Bath  aod  Well»  v. 
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a«fertbele«,  that  it  is  at  hia  peril  vbtit  he  affords  tbem,  and.that  tUe  Pt. [Il— Bk.i. 

gntra)  rule  ia>  that  he  ha«  in  strictiiess  no  right  to  give  them  more  -^ — ^-^-^ — '■- 

(Imd  buv  iMcemaries  out  of  the  interest  of  their  fortunes,  or  the  rents 

«iid  profits  of  their  estalea,  and  that  he  ought  not  in  any  case  to  break 

in  upon  the  capital :  but  that,  of  late  jrears,  a  laore  liberal  rule  has 

(feniled,  and  that  the  sound  and  settled  distinction  now  is,  that  what 

(be  Court  would  hafe  authorised  the  guardian  or  trustee  to  do,  he  shall 

twHil^Kirtedin  hsTiiigdone;  and  that  it  is  aow  the  comnion  praeticei 

vben  the  father  is  not  in  circumstances  to  maintain  the  infant,  and  the 

gUBfdian,  tniitee*  or  ezeoitor,  has  made  an  advance  for  that  purpose, 

to  allow  it  to  him  out  of  the  legacy  or  property  (^  the  infant.  (»)   The 

nsinteuance  which  the  guardian,  trustee,  or  executor,  is  authorised 

to  give,  it  will  be  recollected  (it),  is  so  much  as  will  be  sufficient  to 

educate  and  bring  up  the  infant  according  to  his  station  in  life,  and 

fitture  fbrtuK,  regard  beii^  had  to  the  state  of  bis  family,  and  out 

of  the  iaterett  of  his  fortune  only,  it  not  being  advisable  to  touch  the 

principal  for  any  purpose,  without  the  intervention  of  the  Court.     In 

cases  where  s  particular  sum  is  named  in  the  instrumeot  of  gift,  the 

whole  may  be  given,  but  it  cannot  safely  be  exceeded  without  leave 

of  the  Court,  however  insufficient  for  the  purpose  intended.     Stricter 

idea  are,   however,  applicable   to   advaifcement,   and   no   trustee, 

guardian,  or  executor,  can  be  recommended  to  break  into  the  prin- 

dpaJ  of  the  infant's  fortune,  or  even  to  apply  the  accumulations  of 

Ibe  interest  for  his  advancement,  williout  the  leave  of  the  Court,  or 

unless  wtpressly  authorized  by  die  instrument  of  gift.    But,  as  already 

Tl^'  r*"^"  *"*  '^^''^^  maintenance  has  been  made  by  the  Court, 

ilihoagh  there  be     no  suit,  the  guardian,  trustee,  or  executor,  is 

kT*'*  "^^  Paying  or  expending  the  amount,  but  no  more,  for 

"f  •P~'°«»  P"rpo«e.  (/)    These  questions  wdl  again  be  considered 

when  we  (Mmeto  t»»«  head  of  allowances  toguardUns  and  truste«s. 

■       *      '^  "J  ready  considered  the  powers  of  guardii^ns  at  law,  GBardiun  (iid 
to  tease  the  estates  of  infanu,  and  to  renew  leases,  and  that  they  may  |J^^  "■* 
do  so  either  in  their  own  name  or  that  of  the  infant  (m).  but  that  auch  hou-  ,^ 
leases  will  be  val|^  ^^jy  iufing  the  term  of  the  infant's  minority. 
Tbey  have  the  tatn^  powers  in  equity.  («)    Such  powers  seem  also 
to  belong  to  truitee»  and  executors,  in  trust  for  infanta,  at  kw  and 
in  eqiuty,  without    ^„y  express  power ;  and  all  these  powers  and 
uitboridea  have  be^n  repeatedly  recognized  by  Courto  of  Equity. 
In  Nojfior  y.  Jmott  (o),  a  testator  devised  to  trustees,  upon  truatand 
sutqect  to  certua  annmUes,  to  A.  for  life,  to  B.  for  life,  with  re- 
mainder for  their  chUdren,  infants :  they  granted  a  lease  of  the  lands 

kn«o.  a  AA.  6\6.  '       ^-  ""•  L)  M.«.o  r.  D.J,  Prw.  Ch.  3)9  :  J  P. 

^')  t«  fuu  SttAw,  3  Sin>.  339.  <•)'  I  B.  &  M.  Ml,  tad  M  J««-  «*■ 
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Pt.lH — Bi.l.for  ten  jetn,  a^inst  the  consent  of  the  tentnt  tea  life,  but  it  n 

_"'      '  - —  held  TAlid.     But,  in  general,  except  Under  pankular  encwutm: 

a'  trustee  is  not  at  tiberty  to  grairt  any  other  than  a  bwbuidry  V. 

Anenrolleil    '^Fhich'  neTCT  exceeds  twenty-one  yean,  (p)    Ai  w  hiie  seei' 

■utnte.    '       CfHiaidering  the  DisabilitieB  of  infiuits  (^,  and  how  nieli  dkabil 

Hre  aided  andsupplied  by  Courts  of  Eaiuity,fliTtheTp(nKnii(\ei 

and  even  of  sale,  are  given  to  them  by  statute,  wtiicli,  tbei> 

iteed  not  bt  restated  here. 

How  tli«  Curt   '  In  all  these  cases  under  the  itatutei,  the  CoDrt,  in  gEneri 

wiMiiJfc"'*""'"*'*  first  instance  by  a  reference  to  the  Master,  to  Vwpire  ■ 

port  whether  the  infant  be  a  lessee  or  lessor  within  tbeitati 

'if  be  be  fbund  such,  whether  it  be  for  his  benefit  to  siirrendei 

lease  and  take  a  new  one,  or  grant  a  new  lease,  aooepting 

'"''''■'  l<ender  of  the  former  one ;  and  (r)  it  is  presumed  the  late  tli 

Gaarilianaaml'iniide  no  change  in  the  practice  in  this  respect     Since  thet' 

'ITavall  ih  "m-  {fiv^  *udi  (kcUitiesfor  renewing  leasee  for  inftnts,  and  gran 

t^vte  df  them,  'rfo  others,  there  can  be  no  doubt  that  goardiatisanAUustees 

'to  Kvail  themselves  of  them,  for  the  minor's  advantage,  an' 

will  be  held  answerable  for  any  loss  occasioned  by  "Sctea  n 

Boan,i  to  Icik''  'IndependeMtlyiindeed,  of  these  statutes,  all  trustees  an>: 

'eat^l'ndV     '«*''beund  'td  rtsncw  and  grant  leases,  and  aVso  to  accei 

HDdentiror    'behalf  ot'th4  in&nts,  in  all  cases  where  it  may  be  advai 

IheUiand  where  the  act  is  practicable,  and  more  esp 

directed  to  do  so  by  the  instrument   of  gift   or  settlen 

tt^stees  who  did  not  renew  a  lease,    the    subject  of 

llthongh  not  actually  directed  to  do   so   in  the   life   < 

fe»  life,   were    held    answerable  to    the    remainderm 

■we»e   decreed  repayment  out   of  the    interest    ot    t 

<lire  (»).     'if  the  leaseholds   be  devised,    the    obligal 

lwhe*er  by  tenant  for  lite  or  the  trustees,  wVV  Ae^e^ 

tforioF  the  leetator.     If  they  do  renew,  they  shall    i 

interest  at  the  expense  of  the  other,  bul  on  t\\e  rerr 

tributing,  he  will  receive  a  benefit  according   to  the 

there  be  nothing  discoverable  as  to  the  intention    of 

power  of  renewal  is  optional  («>,  subject,  ho'wewer ,  t 

that  injury  has  been  occasioned  to  the    infknt  by 

and  the  consequent  liability  to  him.       It  ma.y  Vi«  S 

that  smce  it  has  been  decided,  that  where    the  co 

was  entered  into  with  the  guardians  and    t.l\^    Vwta 

party  to  the  lease,  an  action  in  which  the  infknt  ■wi 

0>)  See  ID  V«.  660.  C.  a*a   ;     *    Tlua. 

ft)  AnU.  p.  455.  hooRh ,  3  B.  C     C^ 

it)  E«  p.rta  Swain.  Dick,  749.  3  ViiKw^ .  22S         ^*a 

a  M«.  3.  CoIeg«Te  ..  Colegnirc,  6  Mod.      •■  L^fc     5   v^™ 
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be  sustanied  (x),  it  is  better  to  make  the  infant  a  party  to  the  PT.llI.-i»BB.I. 
Jeaaein  all  cases.    All  such  leases,  as  we  shall  hereafter  find,  ob-  \"'  ^^'  ^'  ^ 
taioed  or  granted  by  tmstees  or  guardiansi  shall  enure  for  the  benefit  ^°{he  ^^u  ^ 
of  the  infant  only,  and  in  no  respect  for  their  benefit  (p)    If  such 
power  of  renewal  be  discretionary,  the  trustees  must  yet  renew,  the 
dttcretion  being  intended  to  guard  against  extraordinary  demands 
ofthe  lessor.  («) 

VIIL  As  we  have  already  incidentally  noticed,  it  is  a  general  rule  GiMrdian 
of  the  Court  that  no  guardian  or  trustee  shall  be  allowed  to  alter  or  ^btnget^e'^ 
change  the  nature  of  the  infant's  estate,  whether  realty  into  personalty,  ^^^  ^^ 
or  personalty  in  real^,  in  order  that  those  who  are  come  into  succes- 
iioQ  may  find  the  property  in  the  same  state  without  being  altered 
bj  those  who  had  not  the  power  to  alter  it  (a). 

1.  Thus  if  the  guardian  of  infant  tenant  in  fee  cut  timber,  the  value  Not  realty  into 
of  it  shall  in  general  go  to  the  infiint's  heirs  as  real  estate,  and  not  ^*^"*'*y- 
as  personal^  to  his  representatives,  although  actually  invested  for  timberoD  estat* 
his  benefit  (i).    But  with  respect  to  infant  tenant  in  toil  the  hiw  is  of««»n<'afee. 
diflerent,  as  there  the  timber  cut  belongs  to  the  infiuit's  personal 
estate  (c),  it  being  for  his  benefit  that  it  should  do  so. 

In  Mamm  v.  Mason  a  bill  was  filed  against  the  mother  and  natural 
guardian,  and  guardian  by  nurture,  by  the  heir  at  law,  for  an  account 
as  to  timber  cut ;  she,  by  her  answer,  insisted  it  was  for  the  benefit 
of  the  estate,  and  that  she  had  intended  to  place  it  out  for  the  benefit 
of  her  ward ;  the  account,  however,  was  ordered,  and  what  was 
iband  due  was  ordered  to  be  paid  into  Court  for  the  benefit  of  the 
plaintifl^  and  to  go  as  real  estate.  So  in  Sir  JL  Walpole's  case,  the 
timber  which,  with  the  approval  of  the  Court,  the  mother  and  guar- 
dian was  permitted  to  cut  was  ordered  to  be  considered  as  real  estate, 
sad  go  to  the  heir  at  law.  In  TuUU  v.  TuUit^  the  mother  and 
guardian  of  tenant  in  fee  having  cut  down  a  great  deal  of  timber  and 
invested  the  produce  for  the  infimt  in  his  life  time:  on  the  bill  of  the 
lieir  at  law,  after  his  death  under  age,  it  was  ordered  to  be  paid  to 
bim  as  real  estate. 

But  timber  cut  by  the  guardian  on  the  estate  of  tenant  in  tail  is  Tamiit  io  tail, 
personalty,  and  will  go  to  his  personal  representatives.    In  SavUe  v.  ^®'™* 
SavUe^  the  in&nt  tenant  in  tail  was  in  a  sickly  state,  and  the 
Kaainderman  applied  by  injunction  to  restrain  the  guardian  who 
had  cut  the  whole  of  the  timber  down ;  it  was,  however,  refused,  and 


{*y  Lord  So«lliamptOB  o.  Brown,  6  B.      Ch.  V. 
^  Cr.  708.  Carnegie  v.  Waugh.  20.  &  B.  (ft)  JM 

277.  TnlUt  v. 


Mason   o.  Mason,  Amb.   371,  n. 

TuUit,  ib.  370,  and  see  2  Ves.  384, 

(y )  Pm,  Book  IL  Ch.  I V.  S.  L  and  Sir  B.  Walpole's  case,  ib.  370 ;  bat 


(t)  Mtlsugloa  e.  Mulgrafe,    3    Mad.      poiU  540. 
491.  (e)  Savile  v.  Savile,  Cas.  temp.  Talb.  16 ; 


K 


(«)  So  laid  down  in  Inwood  v.  Twyne,      1  Ves.  157>  where  it  was  in  pcogresi  oif 
•  U.  IM.     Rook  V.  Worth,  1  \e^  460.      felling. 
"i  parte  Pbillipe,  19  Ves.  122.    See  pott. 
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pr-TH-^lv-l.  the  personal  estate  got  the  produce.  So  agui 
(.■b.iii.  ^jj'mgy  Qpen  and  work  «  oo«I  mine,  ind  Lord  ] 
ihjanctiod  «t  the  suit  of  bis  representatiTe  to  r 
man  in  tut  frotn  interrapting  him  in  carrying  o: 
been  dug  in  the  infknt'B  lifetime,  saying,  that  tt 
mine  being  opened  by  guardian  of  infaM  tenai 
ference,  for  an  infant  tenant  in  tail  has  the  aan 
age  with  respect  to  the  remaind«inan,  md  he 
Satite  as  confirmmg  his  position. 

Of  course  no  tenant  for  life  or  hb  guard 
be  expressly  without  impeachment  of  waste,  < 
such  as  will  not  be  esteemed  waste,  (a  question 
df  these  pages) ;  or  open  mines  or  elay  jnts,  no 
being  hnpeacbable  of  watte,  he  do  so,  the  proi 
personalty. 
GntnUuu  and  %■  NoT  IB  any  gmrdian  or  trustee  allowed  to  i 
DoT^DBg^  realty.  Where  a  guardian  purchaaes  treehold 
f<ii>ii><ij  iou  money,  this  shall  go  to  the  next  of  kin  on  the  ini 
r^Li  t  the  heir,  and  if  the  next  of  kin  will  not  take  to 
auaitt  laoilg.  must  answer  Uie  noney(«).  In  the  case  of  the . 
JV(>ftT;t^(/],  the  trustees,  with  consent  of  the 
kid  ont  SOOOi.,  the  produce  of  his  estate,  in  a 
of  lands  convenient  to  his  other  property,  tak' 
thenMehes  in  trust  for  the  infiuit,  in  case  the  ii 
age  Ahould  accept  the  same.  The  inCuit  died  ui 
tees  were  held  accountable  to  the  executor  o 
Chtmcellor  saying,  that  if  the  trustees  had  come 
decree  for  investing  the  money  in  a  purchase, 
maintained  its  own  decree,  but  not  having  d' 
having  put  iheinfant  to  his  election,  they  remat 
Reaewedtcut,  allowed,  however,  to  set  off  tbe  pn)6u  of  ih' 
WUter  {ff),  an  executor  had  renewed  a  lease 
on  lives,  by  taking  a  new  lease  for  lives  absola 
to  the  personal  representative  of  the  infant  wl 
this  trust,  though  it  could  not  be  declared,  is  i 
the  new  leue,  thoof^  for  lives,  comes  in  lh< 
lease  which  was  for  years.  So- in  frsfoon  v.  j 
froni  whom,  on  a  bill  filed,  8000^  was  found: 
it  purchased  an  estate  contiguous  to  that  ctf'i 
that  estate  to  the  infent  in  fee  simfde,  and  diecL 
died  intestate,  and  the  estate  was  held  to  be  pai 
of  the  infant,  and  (bat  the  money  paid  for  li 
go  pro  tanto  to  satisfy  what  was  due  from  th^ 

<«;  Arf.3V«rn.S93,cirmEUEiiDii'<c>.  (je>  3  P.^ 

(/)  I  Vara.  434.  I*)  SeL  < 


'••••,  I. , 
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Tber^  is  a  good  veason  for  this  rulet  for  if  an  iii&tot*s  trustees  or  PT.iiL-~BK4. 
gaardians  could  turn  and  convert  his  personal  estate  iiito  real  property,  ^"^^^  ^.11. 
they  would  thereby,  at  their  pleasure,  advance  the  heir  and  prevent  ^^^i^^ 
the  infant  providing  for  his  younger  cUldren  {i^    In  these  cases 
one  reason  is  given  for  this  rule  of  the  Court  wUch  nowfailsj  namely, 
that  it  debars  the  infant  Bram  disposing  of  the  personalty  as  soon  as 
lie  migbl,  namely  at  seventeen.     If  an  infimt's  money  be  applied  to  payment  of 
pay  off  a  ehaige,  or  redeem  a  mortgage  aflbcting  bis  real  estiHe*  it  is  ^ ''"^S^^'^  ^ 
said  to  be  the  better  opinion,  though  some  old  cases  are  ogMoat  it,  esute. 
that  the  sum  so  invested  shall  still  be  looked  upon  as  a  part  of  -the 
personalty.     It  is,  however,  submitted,  that  the  result  of  the  later 
cases,  is  lliat  as  to  a  mortgage  or  annidty,  or  charge  direetly  upf^n  wm  in  Kenenl 
the  fee  of  the  realty,  if  the  guardian  or  trustee  pay  it  on,  it  will,  at  all 
etents,  bind  the  infant,  unless  an  assignment  be  taken  of  it,  but  tbsjt 
Bs  to  payments  of  other  debts  they  will  remain  personalty,  even  aatp 
hm{i) ;  and  that  in  all  casesi  so  far  as  the  representative  is  conceitied, 
the  payment  will  remain  personalty. 

3.  But  guardians  and  trustees  are  at  liberty  to  make  this  cbange 
when  expressly  authorized  to  do  so  by  the  will  or  deed  under  which  SKaT*' 
the  infant  derives  title,  if  not  to  his  detriment*    Thus  where  a^  tefi-  change  wbmi' 
tator  made  the  defendants  executors  and  overseers  of  his  will  for  the  MthmM  to 
benefit  of  the  infant,  and  empowered  them  to  act  and  do^as.  thetr  <^<>  *<>• 
sboold  think  most  for  her  advantage,  and  they  laid  out  part  of  ti^ 
personalty  advantageously  in  lands  contiguous  to  other  lands  of  the 
infimt:  the  purchase  was  confirmed  on  a  bill  brought  on  behalf 
of  die  in&nt,  and  that  the  in&nt  should  not  have  liberty  to  dissent 
when  of  age ;  but  this  power  does  not  extend  to  lend  money  qn  so  that  the 
msuffieient  security  (0»  or  otherwise  to  the  injury  of  the  in^^^'s  jJeiliyta'Md. 
property. 

A  power  for  the  trustees  or  guardians  to  invest  the  personalty  in 
lands,  or  other  realty  is  now  often  contained  in  well  drawn  wills  or 
setdements,  and  there  can  be  no  danger  in  exercising  it,  provided 
die  investment  be  a  proper  one,  and  the  other  conditions  prescribed 
are  compiled  with. 

4.  So  trustees  and  guardians  are  allowed  to  change  the  nature  of  May  do  so 
the  infimt^b  estate,  where  it  is  clearly  for  his  advantage  that  such  ][dJ^Q^L^f 
change  should  take  place,  or  he  would  be  iiyured  if  it  did  not  the  iofimt  that 
They  cannot,  it  is  laid  down,  do  this  wantonly,  but  where  it  isjom!  ^^ 
manifestly  ibr  the  convenience  of  the  infant  and  for  his  benefit,  the 
Court  will  support  their  conduct  if  it  would  have  done  so  itself,  and 

(i)  I    Venu  437,     Pieruon    v.   Shore,  parte  Grimstone.  Amb.  70S.    Palmer  ». 

1  Atk.  4a9.     £x  patte  FhiUiu,  19  Yea,  Daoby,  Free.  Ch.  137.    Zoach  v,  Llevd, 

422,                        r-              «"  cited  2  Vein.  192. 

(k)  Ware  v.  Polhill.  11  Ve8.  278.    Ex  (/)  Terry  ».  Terry,  Brec.  Ch.  273,  he.; 


^irte  Phillipe,  19  Ve«.  122.  Kx  parte 
BromfieJd,  3  B.  C.  C.  516.  TuUit  v.  I'ullit, 
1  Dick.  3^,     Bttt  Me  2  Freem.  1 14.     Ex 


Gilb.  £q.  R.  10.    See  PierMn  v.  Shore, 
pott. 
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rJil.-<-Bi.L  for  the  interest  of  the  iniaitt  will  conrader  th 
'•  "'•  ^  ^^  keeping,  however,  a  ttrict  eye  over  such  their  pi 
partiality  (*>).  In  Inwood  v,  Tume,  Lord  Nortl 
to  trustees  and  guardians  of  infants'  fortunes,  be 
oases  where  a  coAversion  might  be  made  by  i 
Court  would  support  and  aj^vove  their  coiKhi 
which  this  Court  has  (rflen  exercased,  and  wbici 
executed  without  any  provision  to  retain  the 
without  any  dispute  upon  it;  indeed  it  seems  tc 
both  cases,  if  for  the  benefit  of  the  infant,  it 
cw  leuc,  Pitmm  V.  Shore  (n),  a  woman  who  had  a  bisbc 
■Toiuiion.'*''  her  heirs  doring  three  lives,  devised  the  same 
infant,  and  directed  the  guardian  and  trustees  t 
the  benefit  of  the  infant :  the  guardian,  upon  t 
three  lives,  took  a  new  lease  for  three  new  1 
beneficial  purchase  that  could  be  made,  and  it  v 
dioald  go  to  the  heirs  ex  parte  patema,  as  a 
Mason  v.  Dajf  {a),  a  feme  purchased  a  church 
bnrs  for  three  lives,  and  died,  leaving  an  in&nt 
lives  died,  and  the  in&nt's  guardian  renewed  tbi 
^■te  deviMd  acqiusition,  and  will  go  to  the  paternal  heirs 
^D^don  oT  this,  where  an  estate  was  devised  to  an  infani 
AjiDgKimnch  g^g^  qq  condition  of  paying  so  much  for  it,  and 
V)  paid  by  the  trustees  out  of  the  personalty ; 
they  were  right,  and  that  it  could  not  be  called 
cepresentative,  but  that  it  was  to  remain  for  Ihi 
in  pursuance  of  a  condidon  by  which  he  mu  to  I 
PntchiK)  of  could  not  otherwise  have  had  (9).  So  in  Terry 
Chancellor  said  that  although  it  was  true  gen 
executors  or  trustees,  without  a  power  given  t 
cannot  purchase  lands  with  an  infiiot'a  mone 
honest  purpose  and  to  the  infant's  advants 
contiguity,  be  would  allow  of  it,  eapecially  wh 
circumstance  of  the  mother  and  aunt'a  desire  - 
certain  that  the  Court  might  decree  that  an  exi 
purchase  for  an  infant,  and  whatever  the  Court 
done,  without  doubt  it  can  approve  when 
probably  may  be  referred  the  decision  in  the  o 
In  that  case,  the  guardian  or  trustee  of  an  in&nt 
[vofitsofher  estate,  and  laid  them  out  in  lands  1 

(■)  Iiiw*odii.TwvM,Amb.4l9;aEd.  miuKt  cnBbl 

153.  Ex  pane  Bromfield,  3  B.  C.  C.  611.  leiuo,  leaus 

tailaei  V.  Lord  Harewood,  18  Vet.  373.  new  acquisitii 

(fi)  1  Atl.479.  (,>  iJemoi 

(o)  Pfec.  Ch.  319  i  3  F-,.  Cn.  Ab.  Bromfield.  3 
***•  (r>  GUb.  1 

(p)  It  will  be  ncoUecled  lh>t  under  tbs  (i)  2  Ynei 
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and,  M  il^)pcars,  tke  infant  died  alio.  A  l»ll  wu  brought  by  ber  ad>  PrJll^ 
niniatraCor,  and  the  qneition  wu,  whether  the  land  wm  to  be  eulyect  ''"•^"•' 
(0  repaynientof  the  mon^,  or  to  go  to  the  iofuit'a  heir :  the  Court  held 
the  latter  opinion,  adnittiiig  that  it  ifu  a  hard  case,  but  Baying  that 
Intheeto  the  Court  had  not  gone  so  &r.  Thew  principles  are  oon-  ludTu 
fame^by  some  deeiwMM  of  the  Conita  TvUtire  to  the  Land  Tax  '^"'^P'' 
flwfanptiQii  Aoli  (i),  wbicb  eoabled  tuton  and  giuudiaas  to  redeem 
Ihc  land  ta  for  in&nts  on  their  estates.  In  the  case  of  Bieit  r, 
Mtrant  («)>  vhere  part  of  the  land  of  the  infant  had  been  sold  ibr 
ndemptioD  trf  the  land  tax  by  a  guardian,  who  misappKed  the  pro- 
duce, and  failed  to  ccnply  with  the  requisitions  of  the  acts,  it  was 
held  tbnt  the  bi&nt,  twenty  years  after  attaining  hu  fnll  age,  might 
by  ejectmcDl  turn  the  purchaser  out  of  possession,  the  purchase  neter 
hanng  been  valid.  So  in  ff^arg  v.  PolhiU  (a),  the  contracts  for  n- 
donptkw  of  the  land  tax  were  made  by  persons  unauthoriaed,  wbo 
i^ipoeed  themselves  goardians  of  infant  tenant  hi  tail,  and  who  paid 
the  itutnlnenta  into  the  Bank  out  of  the  persona)  estate  of  the  bi&nt, 
partly  before  and  partly  after  his  death,  which  happened  under  age, 
ander  Ac  idea  that  as  the  instalments  heoame  due  they  were  to  be 
pssd  for  oat  of  the  infant's  property,  and  repaid  by  the  parties  who 
beoatne  eatided  to  the  estates ;  the  trustees  nerer  declared  any  option 

T^XJ^* '""'  ^  ^^*  *"=*'°°  °^  *^  "**"'*  **  ^**  ^'  *'•''*  ^ 

T,^**°°***»i'i'antwoBhi(8npposingtbecontr«rt  legal)  hare  been 
»Wled  to  be  on  the  footing  of  Aird  or  uninterested  parties,  and  have 
■"  **'"^'^  beneficial  charge  redeemable  by  the  parties  in  pos- 
»«» ;  the  Lord  Chancellor  he4d  that  the  contract  having  been 
wu  IttLl^d"'^  unamhoriaed,  the  mfant's  personal  representative 
^die  act  bi«*K*'**'^ '"  "*'"'''  "  ^^  c'l^ging  the  estate  not  by  virtue 
■j^ '.       ^   «  decree  to  secure  payment  of  precisely  the  same 

m^b^tld^-  '*"^  """'^  *"'*  ^'^  *"*"  "•  *^  '*  **""  '"'''"  ** 
tJv'finu  «  It  **  ^'"  ''^®  '''^  ^'*®  °'^""  estate  chafed  vrith  debts, 
.  ~2  ,  .  *»>  infimt,  and  out  of  his  estate  all  the  debts  pud, 
mprondently  m  tbjg  re^)ect  that  all  the  creditors  had  cancelled 
IdMr  secontiM;  j  ^^^j  ^^  ^^^^^  ^^^^  ^^^^  ^^^  iatant't  estate  a 
cfiarge  against  tH^  ^^i  ^^^  „  ^^,y  „  j  ^^j^^  if  he  had  taken  an 
'*™°^'  "  *lt  those  securities  I  now  suppose  to  have  been 
cancelled.  1q  C^i,We6y  v.  ^iri(s),  money  laid  out  byatruatee  ofpro«rty 
real  and  personal  ostote  in  making  part  of  the  real  estate  consisting  "™  '^™ 
of  housca  ptodocttve,  was  allowed  as  advantageous  to  the  objects  of       ""  ' 

J^V  ^^^  ^  this  head  may  be  referred  the  rule  that  money  ex- 
pended m  repairs,  and  produced  by  the  cutting  of  ripe  timber  will 
be  allowed  by  ihes  Court  to  guardians  and  trustees,  and  the  nature  of 

V«\^v'?'',-^'«0.3.f.  116.  (.)  11  V«.a60. 

*U-,  &Bx:  S.i'.e^'  ^l^-  *»■  *'  ^^-  (y)  Coop. N.wCh.C».  254. 
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a».  HI.  S.  n.  ^oiigii  afiecting  th«  infant's  landa,  BreBllawedtabelhrovnsfcn 

personal  fund ;    as  disbursetnenU  for  repain  ud  keeping  up 

house,  &c.  (a). 

Thcehaige  g.  So  where  a  guardian  or  Other  penonactsioniljtiieiaiaD 

•Imad*  made    without  an;  iotentjon  to  prefer  either  representative,  tkn 

hanijidt  with-  equity  between  them ;   and  in  sucli  case  there  i)  no  rule  in 

10  prefer  uiher  to  undo  the  ftct,  unless  there  baa  been  a  hreicii  of  tiuu 

MfiTMeauuve.  guardian.    Therefore,  where  a  stranger  or  bailiff  had  cut  dow! 

tortiously,  it  was  refused  that  it  shosld  be  realored  to  ^i 

because  there  was  no  abuse  of  confidence  (a).     So  in  I 

Lord  HarevBood  (6),  where  on  die  aurrender  of  old  kw» 

leases  were  made  by  the  guardian,  one  to  the  leuee  and 

and  another  to  the  lessee  and  her  executors,  the  tiustvruhe 

the  actual  interest  of  the  infant  in  one  eatate  to  the  heir, 

other  to  the  executors,  although  before  it  iras  different,',  ani 

finned  by  the  practice  of  the  Court  in  respect  to  luiuucs,' 

point  is  not  distinguishable  firwii  ihtt  in  reaped  of  in&u 

An)  not  to  ifae      6-  And  the  general  rule  is,  that  these  changes  mual 

pmniUue  of     prejudice  of  the  successor  (d  ),  end  in  sU  cases  they  n 

and  for  ibtt       beoe6t  of  the  infitnt,  or  they  will  not  be  permitted.    ^ 

■o  Dti    Hi-  ^j]]  ^  considered  more  at  length  when  we  come  t 

rules  under  which  the  Court  itself  acts  in  these  ma' 

we  shall  find  that  the  Court  will  only  make  the  cl 

reserving  an  option  to  the  in&nt  at  twenty-one,  and 

titled  in  remainder,  or  the  representatives  of  the  in&i 

sidered  personalty  or  realty,  as  the  case  may  be. 

When  guar-        IX.  As  has  been  already  seen,  guardians  of  tenac 

^!l^' mi      ""y  '™'  timber  cm  the  estate  of  the  infiant  where  \i 

cat  timber.       even  the  whole  of  it  (/) ;  and  even  the  wolher  w 

may  do  this  {g).    It  being  settled,  as  we  have  e\i 

the  infant  be  tenant  in  fee,  the  timber  so  cut  is  Ui 

eatate,  if  he  be  tenant  in  tail  or  other  more  liin\tet! 

The  fact  of  infant  tenant  in  tail  being  in  a  aickl^' 

the  cutting  makes  no  difference  i  a  motion  for  an 

it  on  that  ground  at  the  suit  of  the   remainder 

for  tenant  in  tail  has  full  power  over  tlte  in\ter\vi 

(i)  Ei  Mm  CrimMoDc,  cited  4  B.  C.  C.  (d)   Per  B  i 

335.  D.  ;  ibid.  Amb  708.  33S.       %Vebb 

(a)  Per  LordTbuHotr,  Ex  paruBrom-  A  ah  barton  t>.    i 

field,  1  Vm.  463  ;  3  a  C.  C.  310  ;  3  Ves.  -J78. 
jiiD.74.     FliD)ginv.Flainpu),ib.7T,aiMl  (•)    fnat, 

na  n- a  E<L  104.  <  r)   Sav 

lb)  IB  Vet.  274.  16  ;    1   Vea 

(c)  Oxrodan  v.  ConiDtan,  3  Vea.  69.  <^)    Ma> 

Gi  parte  GiiuitoDe,  Amb.  706,    SergiaoD  R-    IValpi         i 

V.  Seale;,  3  Att  413.    AxUe;  ■.  AndUy,  Amb.  370 
a  Vera.  193,  &c.  C*)    Sa  i 
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may  exercise  this  power  as  he  thinks  fit  for  die  benefit  of  the  Mieri-  PrJU.— E 
tance.  If,  however,  the  mother  and  guardian  of  tenant  in  feecontract  ^"'  ^"'  ^ 
fcr  the  sale  of  timber,  and  an  injunction  ia  moved  for  to  prevent  her 
cutting  it,  a  reference  will  be  made  to  inquire  if  it  be  for  the  benefit 
of  the  in&nt,  and  if  it  be  found  to  be  so,  it  will  be  permitted.  But 
if  the  devise  be  only  contingent  to  the  infiuit,  fts  if  «he  Mtain 
twenty-one,  with  a  devise  over  in  case  of  her  dying  before  that  age : 
Oie  guardian,  althoDgh  she  be  the  mother  and  devisee  of  the  Knta 
and  profits  in  trmt,  cannot  cnt  timber  on  a  mere  enggestion  diat  it 
will  not  improve,  or  even  of  possible  benefit  (i).  It  is  apprehended 
that  guardian  of  tenant  for  life  without  impeachment  of  waste,  has  the 
Mnie  authorities  as  such  tenant  for  life  would  have  if  of  age,  as  to  cut- 
ting limber.  So  if  the  in&nt  1>e  mere  tenant  for  IHe,  of  conrse  the 
rules  applicable  to  his  interest,  will  also  be  so  to  that  of  his  guardian. 

So  gnardian  of  infimt  tenant  in  tail  or  in  f^  may  open  and  woil  Open  miDv 
a  coal  mine.  Where  soch  a  mine  had  been  opened  by  die  guardbm 
of  tenant  in  uil.  Lord  Hardwicke  granted  an  injunction  restrain]^ 
defendant,  also  tenant  in  tul,  from  interrupting  the  personal  repre> 
sentative  of  the  infant,  in  carrying  off  coals  dug  in  thr  infant's  life- 
time, saying  that  the  circumstance  of  the  mine  having  been  opened 
hy  guardian  of  tenant  in  tail  made  no  diflference,  as  be  had  die  same 
nght  m  respect  of  die  remainderman  as  the  tenant  In  Mil  himself  (J). 
Neither  a  tenant  for  life  nor  his  guardian  can  open  mines  or  clay  pits, 
6ut  merely  *orfc  tbom:  already  open  and  in  use  (*> 

"guardian  suffereth  a  stranger  to  cut  d6wn  timber  tmes  or  pros-  SnflW  otbe 
m«      *''  ""**    ''°"'  ""*  according  to  his  duty  and  oflfce  of  a*"*""- 
gu^   an,  endeavour  to  keep  and  preserve  die  inheritance  of  the 
«m.ng  doer'V"*'*^''  ™^  '^«P'"8.  i""  prohibit  and  withstand  the 
be  d  ■'^1.        **^'  **  taken  in  law  for  his  consent :  orif  the  waste 

he  couM  ^***  knowledge  of  the  guardian,  with  such  force  aa 

^cou       not  vritiista^^  ^^^^J^   ^,„g|,j  jjj^  gaar^ijan   to   take  legal 

It  i^lSd"'  *"***  ""°*^  doet(/). 

"*  hte  waste  in  the  guardian  to  convert  the  infant's  Chaqg.  the 
"" jTo^rfr"  *"*o  arable,  however  the  chailgemay  be  beneficial  («).  ™^__»' " 
taw  oj.  trusteeBmayand  ought  to  lay  out  money  in  repairs  or  wh«n  ^i> 
improvements,  if  f^^  the  advantage  of  their  wards  (mm),  or  die  object  of  ^"^""i^ 
le  trust !  subject,  tiowever,  to  the  rules  of  die  Court  we  have  been  con-  nfm^LT 
Mdenng,  rf diere  be  any  dispute  between  die  parlies  ultimately  entided  *"?"»""•«-' 
10  the  really  and  personalty,  as  we  shall  see  under  the  head  of  their 
allowances (,«).  l„  j/mblebg  v.  Kirk  (o),  the  trustee  and  executor  of 
leal  and  personal  eatate  for  six  infimt  children,  stated  by  his  answer, 


(mm)  Codtam  v.  Weal, 


'( U  V      **  "■  Claveting,  Amb.  37U  n.         Buigb  «.  Wenlworm,  Lary, ; 
(K  ^  1™'  '■  ^*"'8l'".  2  Bmv.  466.  Bjikm.  MSS.  V.C  1833. 

U>  1  \nst.  305.  /„i  p„,  713. 
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rjll. — Bk.i.  that  he  had  laid  out  in  imjHOTeineDU  600i.  and  upvwds,  in  di^ 

!l 1 1  make  certain  houses,  part  of  the  real  estate,  prodBctive.  KT^nm 

was  made  aa  to  whether  the  moniet  vere  properly  expended,  m 

objection,  that  the  Master  could  not  do  otherwise  than  n^'n 

negative,  the  Lord  Chancellor  said,  that  it  mi^^t  be  geoenll 

plied,  when  the  Court  made  such  a  reference,  that  inch  an  ei; 

ture  and  outlay  of  the  fund  in  queadon  would  be  prolecled,  lit 

not  authorized  by  the  terms  of  the  will,  provided  lUWUu 

to  be  for  the  advantage  of  the  objecta  of  the  trost,  by  increu 

value  of  the  property.     It  is  clear,  however,  that  if  an^  <^u! 

likely  to  arise  reapectiog  such  repura  or  improvemeata,  the 

to  seek  the  advice  of  the  Court  before  maldng  t\iein. 

la; Bod  ought      XI.  Guardians,  trustees,  and  executors,  may  and  ought 

itboutauit      ^°  without  suit  what  is  compellable  bysuU(,D):  as  app 

battbc;        legacy  ip),  pay  maintenance  for  the  infant  (g)i  but  lubjec* 

ua  compelled  mitation,  that  if  a  suit  be  instituted,  that  takes  all  power  i 

>do  by  raiu     hands,  and  transfers  it  to  the  Court,  and  the  authority  q' 

must  sanction  all  further  proceedings  (r). 
hitjofmr-       XII.  If  an  executor  become  bBnkn]ptorinsolvent,\)ai 
^neiM^r'  ^^^  infant,  on  petition,  will  be  allowed  to  go  in  and  pros 
ukniiite;  or  legacy,  although  it  be  not  payable  till  twenty.«iie,  ut& 
aftioi  poldiDff  .111  *    ■  1  II 

M  intHQi't       Oil  death  under  that  age.     It  is  not,  however,  proveabli 
rop«rt;.         j^  ^g  gg^  so  proved  by  the  guardian,  the  in&xA  fiVuai 
age,  is  bound  by  the  bankrupt's  certificate  (#). 

If  the  parties  who  hold  any  of  the  propett^  oE  t!he 

bankrupt  or  insolvent,  it  is  the  duty  of  the  guardian 

in  and  prove  the  debts  for  the  in&nta  (t).     IE  tbe  ] 

received  the  trust  monies  for  the  infante  are  in  this  e. 

duty  of  the  executor  or  trustee  to  go  in  and  prove  u 

sion  of  the  party  to  whom  it  waa  lent(u^      If  tbe  ' 

tbe  party  in  whose  hands  the  money  i8>  is  bankruj 

is  first  liable. 

Saudiau  and      XIII.  Further,  trustees,  guardians,    and  execi 

^!^|^  0°    ready  to  take  active  measures  for  the   protecxx'cvo, 

oituprotMt   their  in&nt  eettui  gui  irtuU.    They  are  ca.lled 

mpertf.  tnist  or  injury  be  threatened,  to  prevent   w  \>y 

tion(y);  if  it  have  already  taken  place,  to  file  a 

for  the  restoration  of  the  property  to  its    prop< 

with  compensation ;  (z)  oratleaskto  taWe  sucli 

{#}  hat  V.  Brawn,  4  Vm.  360.    Bttfa  v.  <•>    'Wale. 

Bradlbrd,  3  Vw  690.    Cooh  n.  Fcanon,  (■>   '^.»-   p. 

Free.  Ch.  IBS.     lawood  v.  Twjnc,  3  Ed.  cot  v.    H&lV 
143.    Teiryt.  Ten;,  Oilb.  11.  <[»«>     ]    C<   , 

(p)  Hntcbimon  b.  Hunmoiid,  3  B.C.C.  Cy  >    S«« 

138.     Cooperv.  Douglaa,2  B.C.C.  231.  (>>    Frar 

<f)  SMa>.l.,lI2,3fi3,3Alk.61B,  VVniunu    - 

(r)    Walker  a.   amalwood,  Amb,  676.  chael  «>.    V 
Anon.  10  Vm.  104. 
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It,  with  a  due  regard  to  the  circunuUnces  of  the  c 
■idered  the  most  prudential,  (a) 

XIV.  Trustees,  guudiana,  and  executon,  ratist  pay  and  apply  BdudcIioi] 
the  money,  and  give  up  posuuion  of  the  real  or  chattel  interests  of  ^«'Hmu 
the  infant  to  the  parties  legally  entitled  to  it.  The  general  rule  is,  «<>"«>i  to  < 
thatif  it  be  disposed  of  otherwise  by  them,  the  party  so  parting  with  it  jMrty,  i^ 
will  be  personally  responsible.  It  is  their  duty  to  discover  who  are  ^^''  ^  ^ 
die  permons  legally  en^tled,  and  although  they  may  mean  to  act  fairly 

md  honesdy,  and  were  nisadTised,  this  does  not  excuse  them.  If 
under  the  best  advice  they  can  procure  they  act  wrong,  it  is  their 
mfintune,  but  pidilic  policy  reqaires  they  should  be  the  sufferers,  (fi) 
And  the  reison  of  this  la  obvious,  for,  in  a  case  of  reaaonable  doubt, 
diey  miglit  always  have  protected  themselves  by  taking  the  opinion 
of  the  Court,  who  would  have  allowed  them  their  costs  and  ex- 
pmses  (e).  But  under  particular  circumstances,  as  where  a  testator 
lays  a  trap  for  his  executor,  by  dcung  a  foolufa  act  which  may  mis- 
lead him  thej  will  be  excused  (rf)- 

XV.  Trustees  for  preserving  contingent  remainders  must  not  join  Duty  of 
in  any  act  for  imsettling  the  inheritance  whilst  the  eldest  son  is  an  "J^SIri^' 
uiiant  (e).  But  it  is  not  a  brtaeh  of  tnut  in  a  tenant  for  life  dmng  so,  co^^^t 
where  there  are  no  interposed  trustees  (/)  j  and  the  relief  against  ""'^"'^ 
such  an  act  m  not  extended  beyond  first  or  other  sons,  and  children  of 

that  n»arriage,  if  it  be  a  settlement  C^),  nor  to  heirs  of  the  body  of  the 

*    "'''^'Sf   as  often  happens,  there  are  trustees  for  sale  orDutjof 
™^^.  the  produce  belonging  to  infants,  they  cannot  act  after  a  ^jlf^ 
hH  filed  for  the  execution  of  the  trust  (i)     They  a«  bound  to  sell  LZT! 
.  ,     "^O"  "d'-sntage  to  the  infant,  with  impartial  attention  to  the  f^  '^  i«^ 
miereste  of  aJJ  concerned,  with  reasonable  diligence,  and  without^"*' 
ioprovidmce,  or  tj,ey  will  be  answerable  for  the  loss  (J) ;  and  trus- 

ll^ilelv     b™"  *^*^  '"^  "^'^  ^^'  *'"  """  ^  allowed  to  excuse 
J  "yaog  they  were  ignorant  of  the  conduct  of  their  co- 
rwiT    -r  ***'  *^'"  ''  *"  ^"^  duty  to  see  to  his  (aithfiU  discharge 
f  the  1^*^  *^  **  allowed  a  reasonable  time  for  disposing 

"         ^****u  ^'O'ds  "  with  all  convenient  speed,"  do  not  imply 

more  than  the  1«-^  requires,  (i)    Where,  by  a  mairiage  setdement, 

(c^  Talbot  ..     i-.rt      _•  '*'■  3»5- 
K;  154      G  JiJ^    '*^   V^BOT.  3  M.  &  (fc)  EUe  ..  O.borae.  1  P.  Wmt  387. 

538  ^ooo*™  V.    miii»n,  3   Rum.  (i)  Wilk«  p.  Smillwood.  Amb.  676. 

(U1   V.,.   T Dnywn  n.  Pocock.  *  Sim,  383. 

iW,  B^il"-    ,V^"'  *  P-  Wmi.  67a.  O^i.  No.1.  6  M.d.  440  ;  Anon.  C  Utd. 

«r;'pJi-      '•,'?,  ^"- 30*.  3<n.     B».  11.     P.chel..  Fowler,  3  AniL  550. 
T    pI;^.    Y"^-  ^  y.-  *"  B-  «>■     Tippiog  rfc)  OUt«  b.  Court,  e  Pr.  166. 

li™!r^i'  n    X^-  ^•-  *<>■  38S-     ent-  (0   Buxlon  t,  Bmtod.  1  M.  &  C  Sa 

^"xee.XP.YJ^vm.  ^  G.V«U..Nobl.,«au».»4. 
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>T.Ut.— RkJ  trustees  were  directed,  after  the  buibtad'a  detth,lD  nue^jni 
:h.iii.s.  II.  gggg  gj  g^[g^  jf  there  should  be  more  than  three  childieiii  10,D 
the  shares  to  be  vested  and  payable  it  tventy-ooe,  or  ulodiugi 
at  twenty-«ne  or  mftrria;;e,  "  and  it  vu  pnnided,  itut  no  moi 
should  be  made  until  some  one  of  the  porUoni  should  beornt 
li  u  m*«u  able,"  the  Vice  Chancellor  held,  that  on  the  deslh  of  the  hn 
^nce.'pit-  f*""  children  being  of  age,  and  three  under  tge,  the  mwtee 
ihuei  wtMii  ruse  the  whole  sum,  and  invest  the  ibires  of  the  ninon,  th 
fj^n^^  considering  the  investment  in  the  3  per  centi.  u  equnilenl 
be  ineatf,  ment,  and  that  if  there  were  any  riae  is  the  fundi,  the  cUldi 
age  would  have  the  benefit  of  it  (m).  Thia  leenig  contnrj  ti 
as  laid  down  by  Sir  £.  Sugden  (n),  and  to  the  csk  of  Dv 
Dickemon  there  cited  (o).  It  ia  there  auerted,  that  IT  t 
charged  with  a  sum  of  money  for  an  inliuit,  payable  U  \u 
andtkere  it  no  direciumto  appropriati  that  w>»e^,i  purcl 
safely  complete  his  purchase,  although  the  money  be  \m 
funds  as  a  security  for  the  in&nt ;  tor  if,  eientu^y,  the 
turn  out  deficient,  be  ouy  still  have  recourse  to  the  c 
deficiency,  and  it  ia  said,  that  a  Court  of  Equity  cannot 
bind  the  right  of  the  infant  In  Cuthhert  v.  Baker  {■ 
given  to  trustees  to  sell,  the  money  to  be  given  to  such 
of  three  persons,  who  should  be  livii^  when  the  de 
should  take  effect.  On  the  estate  being  aold,  and  < 
provision  in  the  deed  to  exonerate  the  purchaaera  ^k 
application  of  the  purchase  money,  and  two  of  the 
fonts,  the  purchaser  refused  to  complete  on  that  gr 
by  all  the  ceitm  que  trusts,  and  the  trustee,  for  spei 
praying,  also,  that  the  infants'  shares  might  be  i 
decreed,  and  the  purchaser  was  refiiaed  hU  costs. 
E.  Sugden,  the  ground  of  that  de<»8ion  was,  that  i 
were,  as  to  the  purchaser,  undefioed,  and  theteCo 
bound  to  inquire  after  them.  There  are  ot\\e' 
chasers  are  not  bound  to  see  to  the  application  o1 
so  far  as  regards  infants,  we  have  before  conaidc 
A  trustee  ought  not  to  delegate  h»  powers 
employ  an  agent,  being  a  usual  course  (,r). 

If  a  trustee  have  a  power  of  signing  diacVti 
exempt  from  seeing  to  the  application  of  his  p' 
all  the  trustees  must  sign  who  have  not  disclp 

(m;  Gillibnnd  «.  GonU,  6  Sim.  149.  Ek  parte  Bf 

(■}  Vend.  umI  Purch.  3, 1S6,  lOth  ad.  S  Alad.  43f 
CO  3  8.  C.  C.19.  <■)  Binb 

(pjSugU.Veiid.&Purcb.  ib.  163.  Pmv.  (()    Cr« 

UorWHM.  1. 313, 4ih  Bd.  e.  Tauator 

(irji  i(Ht.,  p.  429.  a  E.  410. 
(r)  HudwicU  1.  MjDd,  1   Au.  109. 
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XVII.  Guardians  and  trustees,  as  has  been  already  proved  (^),  Pt.III Bb.i. 

must  not,  in  general,  pay  any  part  of  the  property  of  infants,  either  to  ^^[lilLiJi- 
tbcm,  during  minority,  or  to  any  party  for  them,  except  for  neces-  ^0^/°^  fn-^ 
sary  maintenance ;  if  they  do  so,  they  will  be  liable  to  repay  it  to  the  f»Q^  o'  o^*»«" 
infant  on  his  attaining  age.  minority.'^'*""*^ 

XVIII.  Guardians  and  trustees  are  bound  to  pay  legacies  to  Pay  legacies 
infents  into  the  Bank,  under  the  act  in  that  behalf,  as  already  no-  J^o1iies°im^^ 
ticed.    If  they  do  not,  and  the  money  be  lost,  their  estate  will  be  ^^^  ^^^^' 
liable ;  or  if  a  suit  be  instituted  on  behalf  of  the  infants,  to  secure  the 

legacy,  in  consequence  of  their  neglect  to  pay  it  in,  they  will  be 
liable  to  the  costs  of  that  suit.  («)  The  same,  of  course,  is  the  law  as 
to  mortgagors,  who  may  pay  mortgage  monies  belonging  to  infants 
into  the  Bank,  under  the  same  statute,  (x) 

XIX.  The  special  duties  of  a  customary  guardian,  from  which,  it  Duties  and 

is  probable,  the  duties  of  an  ordinary  guardian  would  be  held  to  be  the  elUtoma^*  °^ 
same,  are  to  culdvate  the  lands,  as  may  be  most  advantageous  for  the  guardians, 
infaot;  and  for  this  purpose  he  may  make  such  a  lease  as  is  war- 
ranted by  the  custom,  so  it  exceed  not  the  minority  of  the  ward,  and 
^so  maintain  debt  for  the  arrears  of  rent*  (y)  In  the  next  place,  he 
is  to  render  such  returns  to  the  lord  as  a  cqiyholder  may  render  by 
another  (z);  he  must  pay  the  rents,  and  perform  the  rustic  or  agri- 
cultural services,  as  to  plough  the  lord's  land,  and  reap  and  gather  in 
his  corn  (a) ;  but  both  the  infent  and  his  guardian  are  exempt 
from  fealty,  (b) 

XX.  A  question  naturally  arises,  with  regard  to  the  authorities  and  Duties  and 
duties  of  guardians,  in  respect  of  the  property  of  their  wards,  whether  '"^'^onlies  of 
they  are  merely  local  or  extend  everywhere.     It  has  been  before  considered 
seen  (c),  that  by  foreign  jurists,  nearly  universally,  it  has  been  held,  i°»«™»io»»"y- 
that  the  authority  of  the  guardian,  appointed  according  to  the  kx  gonaltyT" 
loci  domicilii,  or  ratione  banorum,  being  a  personal  law,  extends  to 

^1  countries,  and  ought  universally  to  be' recognised ;  and  that  this 
principle  seems  to  have  been  allowed  by  the  House  of  Lords,  al- 
though repudiated  by  the  Scotch  Courts  {d\  notwithstanding  the 
authority  of  Lord  Kaims,  and  in  America,  {e)  If  this  be  so,  it 
follows,  that  the  personal,  u  e.  moveable  property  of  the  ward,  where- 
ever  it  may  be  situated,  ought  to  be  administered  by  such  a  guardian : 
he  may  maintain  any  suits  respecting  it,  and  assert  any  claims  over  it, 
vithout  having  any  confirmation  of  his  guardianship  by  the  local  au- 
tliorities  (/)  It  seems,  however,  in  some  degree  doubtful  how  far  the 
tribunals  of  England  really  recognize  this  principle,  for  we  have  seen. 


(tt)  Anu,  p.  426.  (a)  Ibid.  Scriv.  Cop.  473. 

(«)  36 G. 3,  c.  52 ;  1  W.  4,  c.  60.  8. 14,  (6)  2  East,  Co.  Litr.  656. 

•^ti,  p.  486.  (c)  Ante,  p.  74. 


(x)  8.  14.  (d)  Burge  Comm.  vol.  3, 1009. 

(y)  Walk.  Cop.  105 ;  D}rer,  303,  a.  (e)  Story  Confl.  Laws.  414. 

(r)  Caltb.  51.  (/)  Borge  Comm.  vol.  3, 1004. 
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DUTIES   AND   AUTHORITIES  OF   GUARDIANS   AND   TRUSTEES,  &C. 

— Bi.l.  that  in  ExparU  Houtlon  {g),  the  Court  refused  to  acknowledge  the 
■liiH-  authority  of  the  Committee  of  the  lunatic,  appointed  in  Januka,  to 


Bue  here,  whilst  the  lunatic  wot  in  England,  in  any  Court  whatsoeier. 
Lord  Hardwicke  acknowledged  the  validity  of  such  an  appoiotment 
in  Hamburgh,  the  lunatic  being  there  retidmt;  and  it  would  seen 
the  domicile  makes  the  dis^nction,  and  that  the  guardiani  cannot  tw 
in  the  Courts  of  the  country  where  the  ward  is  domiciled  wilhw 
authority  from  those  Courts. 
As  to  rMliy.  With  respect,  however,  to  immovable  property,  a  different  nil- 
prevaila.  and,  with  a  like  unanimity,  the  foreign  juriiU  have  aU  o 
ihem  bolden,  that  the  lex  loci  reitita  is  to  govern,  and  thata  giurdiv 
in  one  country  can  clfum  nothing  in  another,  except  in  the  fonn  an 
manner,  and  under  the  regulations  prescribed  by  the  local  lav.  {h 
Some,  indeed,  seem  to  lay  it  dowo,  that  such  authority  must  eiteiv 
to  all  property,  but  Ihey  admit,  at  the  same  time,  that  the  canHnDi 
tion  of  the  judge  of  the  locm  rei  litte  must  be  obtained.  And  thei 
seema  no  question,  but  that,  according  to  the  rules  of  the  comouK 
law,  the  rights  of  foreign  guardians  are  not  admitted  over  imtaovabi 
property  situate  in  other  countries,  the  rights  of  which  are  stricu; 
territorial  (»)i  and  the  authority  of  a  foreign  curator  does  not,  at 
cording  to  Lord  Kaims,  extend  to  any  real  estate  in  Scotland,  (i) 
Cuirdiani  and  XXL  It  may  be  lastly  observed,  that  in  any  case  where  guardiu 
IhH^gh^w  and  trustees  are  about  to  Uke  any  steps  of  imporUnce  for  the  benefit  i 
■pplj  to  tti*  infante,  which  admit  of  any  doubt  as  to  their  legality,  or  whether  tl 
Court  would  recognize  the  propriety  of  ibem,  it  will  be  better  f( 
them  to  seek  the  protection  and  indemnity  of  the  Court,  which,  upo 
their  application  in  the  cause,  will  make  a  reference  to  inquire,  u 
report  whether  the  proposed  measure  be  proper,  or  for  the  infsDi 
benefit,  or  will  otherwise  direct  the  management  of  the  property  [J) 
Thaafbctof  So  Boon  as  they  tbiu  put  themselves  under  the  protection  ofil 
Mch  ■  «tep.  Courts  of  course  their  whole  power  as  well  as  responsibility  cew 
And  the  Court  will  take  the  whole  management  of  the  property  in 
its  hands. 

(t)  1  Rui.  313.  tk)  2  Kvm*  Eq.  316. 34B. 

(A)  Stai7CoDfi.iifL>wi,4U,euiiwniM  (/)  I  Foobl.  Eq.  S«Ii ed. SO i>.    HiB 

aalkoritui;  finrge  Comm.  to).3,  IOOS.  v.  Judm,  JqIt.  iTH,  10  Hvtk,  In 

(i)  Slor;,  ibid.  416.  U*^IM  «.  HuiiMB,  33ad  J>1f.  I'M 


CHAPTER  IV. 

OfOKOfpiMUmentqfRecnrenoftheEitatet  of  Infants  bg  the 

Ch.  IV. 
Akothee  mode  of  managing  the  estates  of  infiutta,  adopted  by  the  OBiwnii  n- 
Court,  ii  by  appointing  a  receiver  of  their  property,  with  a  salary.  ^"^1.1,%  of 
Ttis  a  usually  done  whenever  there  is  a  suit,  and  may  be  done  either  »•»«  offiM^oJ  ■ 
•ben  the  infant  has  estates  in  the  nature  of  realty  (o),  or  of  mere  i^^^ 
P«raonaItj  (4),  and  eren  when  the  infant  hu  only  property  in  foreign  '•'•  !»»««. 
putt  {0-  And  he  is  so  appointed  by  the  Court  on  behalf  of  all  App<^„Moa 
f*niea{ti).  beWroTaU 

The  order  as  to  a  receiver  of  personalty  merely  is  to  collect,  and  r'^hu  p,r 
Pt  in  the  outstanding  personal  estate,  and  the  debts  due  and  owing,  ?"*•■ 
ihemere  monies  being  paid  into  the  Bank,  with  the  privity  of  the 
A<xouDUnl  General  (e). 

The  office  of  receiver  is  provisional  only  for  the  more  speedy 
gettiDg  in  of  the  party's  estate,  and  securing  it  for  the  beneBt  of  the 
pmon  who  appears  entitled  ;  but  it  does  not  affect  the  right  {/),  or 
prevent  the  Statute  of  Litnitationa  from  running. 

The  appointing  of  a  receiver  ia  in  general  the  turning  the  party  eaw  of  u„ 
out  of  possession ;  and  it  is  truly  and  properly  the  possession  of  the 
party  who  has  the  right,  and  the  hand  of  the  Court.  The  Court  will 
put  the  receiver  into  possession  in  a  Bummary  way,  and  will  order 
the  tenania  to  attorn  to  him.  But  where  an  infant  is  entitled  there 
cm  be  no  colour  to  say  it  puts  the  infant  out  of  possession  0).  And 
note,  that  in  auch  a  case  it  would  appear  that  the  possession  of  the 
receiver  la  the  poaaeaaion  of  the  infant  (A). 

It  appeals  doubtful  whether  the  Court  of  Chancery  in  England 
•^  "PpoiDt  a  receiver  over  lands  in  Ireland.  In  the  negative  are 
we  cases  of  St  Oike  of  Chandot  (i),  Makoim  v.  Montgomery  (*)  : 
"  "le  affinnative,  Meredith  v.  WUKn{l). 

■-™  ».  "'lUi,  ael.  Dec.  336.  if,\  Wmi'.  p    n    im 
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SECTION  1. 


0/  the  Caut  in  vshkk  Reeeivert  of  the  Eetatee  of  Infante  mil  k 

Appointed, 
Pr.lir^Bi.l. 
Ch.  IV.  s.  I, 

ortha  CUM         "^^'^  appointment  will  be  made  by  the  Court,  although  there  be  i 

inwhiehre-     guardian  of  the  person,  if  it  be  thought  desirable  from  the  lirgeno) 

appointed.       of  the  estate,  or  the  taking  of  accounts,  or  otherwise,  to  Iceep  th< 

iDcarttiseuM.  office  distinct  (m).     So  where  the  legitimate  guardian  is  superseded 

bB"'«B»riiIl^  as  where  a  bill  was  brought  against  an   executor,  who  wai  als* 

guardian,  for  wasting  the  property  (n):  or  it  be  thought  neceaury  h 

keep  a  sharp  watch  over  his  proceedings.     In  such  cases  an  injuoctioi 

is  moved  for  against  the  guardian,  and  if  superseded,  a  receifer  y. 

If  iraMta  or    appointed  (o).     In  general,  where  trustees  and  executors  are  wittiof 

Diibthkre.       ^^^  misapplying  the  property  or  assets,  or  are  likely  to  do  so,  o 

where  there  is  any  danger  that  this  will  happen,  a  receiver  will  Ix 

appointed  {p).     But  the  Court  in  general  requires  a  strong  ctu  d 

appoint  a  receiver,  and  take  administration  out  of  the  hands  of  tit 

luolventDror  executof  (;).     Where  the  mother,  testamentary  guartUan,  msrne 

b«d  chincier.  ggaj,j  ^q  ^  p«rson  in  low  drcumatances,  a  receiver  was  appoiDted(r) 

And  if  the  executrix  be  a  feme  covert,  who  was  in  England  at  ih 

time  of  making  the  will,  but,  at  the  testator's  death,  in  tbe  Wet 

Indies,  and  in  bad  circumstances,  the  same  course  will  be  followed  (i 

So  where  the  mother  was  guardian,  and  the  renia  were  in  danger  c 

being  lost(l).    And  the  Court  will  so  interpose,  even  in  the  csk( 

a  father,  where  the  child  had  an  estate,  and  tbe  fiither  was  iniotvcD 

and  of  an  ill  character,  and  insisted  upon  taking  the  profits  (u}.    S 

where  the  father  had  taken  possession,  and  had  applied  the  rem 

and  profits  to  his  own  use,  was  insolvent,  and  there  was  a  danger  < 

the  property  being  wasted,  and  lost ;  and  he  was,  therefore,  supei 

seded  as  guardian  {x).     So  a  receiver  was  appointed  where  tli 

mother  was  dead,  the  father  a  man  of  irregular  habits,  who  bi 

married  his  servant,  the  minors  being  entitled  to  real  estate  in  rigi 

And  property    of  their  mother  (y).     So  a  receiver  was  granted  where  it  was  pn 

iniarad'ar*      bable  there  would  be  a  misapplication  and  wasting  of  tbe  effects  i 

■utod.  an  intestate  by  a  limited  administrator,  who  was  only  trustee  for  tt 

■  Ode),  ntpm.  Hi-ke.  5  Mad.  4b~ ;  2  Kq.  Cm.  Ab.  tlO 

n.  Cooke,  tapi*.  (r)  Dillur  «.   Mou&lcubel,  AB.?.\ 

l-'l  Ibid.  306. 

ip)  2Mod.Eq.  593;  !2Vm.5.    Price  (.)aAlk.313. 

*.  Wil1uitiF.Coap.31.    Midd1etoDD.Dodi-  (i)  Siewari c  Houe, 3 B.  C.  C.  66i 

writ.  13  Vet  366.     Hugoenin  c.  Bi-elej,  (u)  1  P.  Wm^  70*.  acd  ewe  oT  Kii 

13VM.  lOS.  UoydcPv^Dgham.ieVci.  t.  KiSn,  there  tiled. 

S9.  («>  Ex  pane  Moaotlbrt,  IS  Vt*.  41 

(f )  MIddletan  s.  Dodiwell,  t.pn.  449,  n. 

ficou  1'.  Bechtr,  4  Fn.  34&     LtDgley  v.  (y)  Re  Connkb  I.  E.  Rep.  264. 
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m&nl  (e).    Where  the  father,  who  wag  tenant  for  life,  filed  his  bill  Pc.UI.— Bi.1. 

for  ui  account  of  real  estate,  and  of  money  to  be  raised  by  sale  of  -  "-^ — '   '■ 

other  lai"^  sold,  and  to  have  the  property  secured  against  H.,  the 

udDC  executor,  who  had  absconded,  and  agaioat  whom  a  commission 

gff^llion  had  isaued;  and  the  bther  died;  and  the  son,  tenant  in 

tul  filed  B  similar  bill  for  an  account,  on  affidavit,  that  the  property 

«u  beiDg  li^t  f^K*  vfuit  of  being  got  in ;  a  receiver  waa  appointed  (a). 

Where  executors,  or  persons  to  whom  probate  is  granted,  are  out  of  wban  gau. 

ilie  realm,  a  Court  of  Equity,  tn  which  a  mit  it  ptndinff,  may  grant  *";,^^^ 

a  teceive'i  i^  needful,  to  collect  and  get  in  the  outstanding  debts  or  of  ib*  ndm. 

eQ^  (().    So  a  receiver  was  appointed,  the  trustee  being  abroad, 

ktkd  had  not  appeared  to  the  bill  (c).     So  where  the  executor  waa 

abroad :  hut  on  administration  being  taken  out,  it  was  referred  back 

to  the  Maater  to  reconsider  the  appointment  (d).     A  receiver  will  Not  bM»iM 

aot  be  appointed  merely  becanse  an  executrix  ia  poor  (e).     And  the  ""^'  ^'" 

a«me  rule  nuy  be  suied  as  applying  to  guardians  and  trustees.     But 

wheie  an  adnuniatrator  was  sworn  to  be  insolvent  a  receiver  waa 

appointed  (/)■    So  where  the  executor  became  bankrupt,  even  in 

the  testator's  lifetime  (g).    And  such  will  be  the  case,  as  we  hare 

already  seen  (A),  with  guardians,  who  will  be  superseded  and  a 

i-eceiTer  appointed,  if  in  embarraased  circumstances.     So  a  receiver  irtiiiediiputtd. 

will  be  appointed,  if  the  title  to  the  property  be  in  dispute ;  the 

infant  claiming  as  mortgagee  (t).     So  where  there  was  a  large  pro-  Where  ■  Une 

perly,  and  a  widow,  but  no  teatomentary  guardians,  the  will  being  £0°^'^^ 

deficient  in  attestation  (*).     So  where  there  was  no  guardian,  and 

the  property  waa  in  danger  (fl.     Soon  a  bill  by  crwiitora  for  sale  of  wheroiuli 

a  real  estate,  the  heir-at-law  being  an  infant,  a  receiver  was  ap-  ^^  '='^'<"- 

pointed  (w).     Where  testamentary  guardiana  declined  to  act  a  re- Go*rdi»iii 

aiver  was  appointed  (»).      I„  ^  Ute  caae  in  the  Exchequer  {0).?!'''"'''*'°^ 

-here  executors  and  truatees  were  desired  to  ndae  4500^,  by  sale  or  or  ^'Xm 

oiherwiae,  and  invest  it  in  government  or  mortgage  securities,  and  ""'tthwio*!- 

pay  so  much  as  was  necessary,  of  the  proceeds,  for  the  maintenance 

Bf  the  granddaughter  of  the  testator  till  twenty-five,  and  then  to  pay 

ibe  interest  to  her  for  her  life;  and  upon  her  death,  among  her 

cbildreo ;  but  if  she  died  without,  to  other  grandchildren  at  twenty- 

and  had  not  got  ia  the  petMnalty,  aome  of  which  was  out  upon 

Jd-aS.  (»)   AnU,  p.  176.     And  f   ««!'  »■ 

V.  &  B.  136. 


(■>  Sweet  t. „, -, 

Docku  V.  Horner  Ihsn  caed,  HickiB.  HkU, 


Tanut  for  llfa 
ofleuefaoMi 
not  raBewiug. 


Not  igiiiut 
Mitiet  clum- 
lagandariirill 

on  ipplicadoQ 

alio  deni«e 

doubt  beJDg 

CMt  on  the  will, 
tllbough  the 

tCDtOI*  did  DDl 
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improper  securitieB;  a  receiver  was  appointed,  the  ground  being  the 
omission  of  tb«r  duty,  and  that  thereby  the  infant  migiit  be  de- 
prived of  the  intended  advancement.  A  receiver  will  be  ippoioUd 
where  a  tenant  for  life  of  leaseholds,  bound  to  renew,  does  not,  n 
threatens  not  to  do  bo,  in  order  to  provide  a  renews!  fine  out  of  the 
rents  and  profitB  (p). 

But  a  receiver  will  not  be  granted  against  a  mother,  gusrdian,  and 
an  infant,  who  claim  under  a  will  by  which  the  estate  was  defiiedta 
the  mother  to  receive  the  rents  and  profits,  and  pay  herself  90IK 
a-year,  and  the  infant  300/. ;  and  to  account  with  the  in&nt  if  ik 
attuned  twenty-one  or  marriage ;  and  if  she  died  before  either  erei^ 
then  over  to  the  pluntiffi,  who  were  faeireeses-st-law,  and  >p[Jied 
for  the  receiver;  there  being  no  doubt  cast  on  the  will:  it  being  i 
prejudice  to  the  infant,  who  had  no  other  property,  and  could  out 
otherwise  carry  on  the  suit;  but  it  was  held  that  they  mustrecont 
at  law :  and  the  devisee  being  in  possession,  that  the  tenants  did  Mt 
pay  their  rent,  is  not  a  sufficient  reason  for  the  application. 


SECTION  II. 


Of  the  Format  Mode  of  the  JppoaUment  of  ReceioeTtfor  Infarit  tj 
the  Court. 

1.  Any  person  may  apply  to  the  Court  for  a  recnver  on  bebalf  o 
infimts,  or  against  the  receiver  after  appointment  [q).  But  the  rigli' 
to  propose  one  belongs,  in  the  first  instance,  to  the  paroes  is  ux 
suit  (r),  and  to  a  party  interested  (>) ;  and  is  a  competition  betnei 
the  parties  interested ;  and  a  stranger  cannot  propose  a  person  t 
receiver  {t).  An  adult  plaintiff  cannot  obtain  an  order  for  a  receirc 
over  his  own  premises  (u).  But  this,  of  course,  is  diSerent  wiiJi  >i 
infant,  who  may  apply,  or  some  one  on  bis  behalf,  for  a  receiver  on 
his  own  estate  (w).  In  cake  no  person  propose  a  recnver,  it  i>  sppre 
bended  the  Master  may. 

2.  With  regard  to  the  mode  of  application.  A  receiver  vu.  >< 
some  cases  formerly,  where  there  were  in&nts  conoenwd,  >ppoi>iK< 
oo  pe^tion  only  (x).  But  it  is  now  settled,  that  a  receirer  vili  oo 
be  appointed  unless  a  bill  be  filed  (y) ;  it  being  doubtM  vheiber,  1 
such  a  receiver  embezzled  the  rents,  he  could  be  punisbed  b;  tli' 

(b)  BcDDCtlv.  Caller,  SSim.  192;  3U.  (h)  Pieti  «.  Utoocli*.  1  Hof.  311^ 

tt  K.  mS.  (>)  Sm  15  Vek  t«),  B. 

Iq)  Ptec.  Ch.376.  Pomrrets.  Wiodwr,  (r)  E»  pwtB  Oiel,  3  Atta'*'^    _ 

2V-.4B4.  MEx  »rt«Vnnlfi.ld.ihd.    EiF* 

(r)  Altoniej  Ggnenl  c.  Day.  2  MiJ.  Manntfoil,   15  Vt).  445;  Adoil  1  AB 

257.  4B9.     Duke  of  Ncwcuita'i  (W.  >"  '" 

<<)  lb.  153.  448,  n. 

(0  lb.  3d«. 
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Court.     ^^  even  where  a  decree  had  been  made  in  a  suit  for  an  Pr.iii.-.l]i.l. 
^amat  of  the    penoDal  estate,  debts,  and  legacies,  yet  the  bill,  — '■  '   '   ' — ' 
ftayiog  ""  dJ'^cUon  as  to  the  real  estate,  a  petition  consented  to, 
iw  ■ppoi>'"°^'*'  ^^  ^  receiver  on  beha^  of  infantt  over  their  real 
(ttate,  ^'^  refused  (s).    The  bill  in  general  moit  pray  for  a  receiver,  On  bill 
indUiew'"***  instance  of  a  receiver  b«ng  appointed  where  there  ^^^     ' 
ms  no  prayer  for  one,  except  in  the  case  of  infants  and  lunatics  (a). 
Bat,  as  w  have  seen  in  the  case  of  infants,  the  Court  will  do  what 
itseesfitfoitbe  benefitoftbe  infant,  without  regard  to  the  prayer  (&), 
And  ffil'i  '^  necessary,  order  a  receiver  to  be  appointed,  though  none 
prsyedforby  thebill(c). 

Ileceiven  are  appointed  on  motion,  or  petition,  or  decree,  on  the  HatiaD.H- 
hemng  (<*>    Motion  is  the  ordinary  mode  (e),  with  notice  (f)  ;  and  SJS^IIy  ,^** 
Ijm,  notwithstanding  the  reservation  of  all  matters  under  the  de-  "*^  «nn«r, 
cree  {gh  generally  upon  affidavits  (A),  or  admissions  in  the  answer  (t). 
The  Court,  however,  will  not  generally  order  a  receiver  upon  motion 
Ijetbre  answer.     In  a  strong  case  of  waste,  however,  it  will  do  so  (A). 
So  whe«e  jostice  requires  it,  and  the  merits  appear  fully  by  affidavit  (/). 
So  even  against  the  legal  title  in  a  strong  case  of  fraud  (m).    So  also  in 
general  on  the  ground  of  fraud  and  danger  to  the  property  (n).     But  wheoUTot* 
that  the  trustee  is  an  uncertificated  bankrupt,  and  not  appointed  by  the  ■'"■'*'■ 
testator,  is  not  a  sufficient  reason  for  the  appointment  before  answer, 
tcferal  interested  parties  refiuing  to  join  in  the  application  (o).    So 
the  appointment  will  be  made  in  other  cases  where  the  party  possesses 
s  clear  equitable  title,  by  analogy  to  the  ejectment  of  a  legal  incum- 
brsncer(p).     But  the  motion  cannot  be  made  before  appearance  (pp). 
But  this  is  not  the  case  in  general  as  to  an  infant's  estate.     In 
Ptlcher  V.  HelUer{q),  a  receiver  of  an  infant's  estate  was  ordered 
upon  filing  the  bill,  and  before  a  subpcena  to  appear  had  been  served, 
on  strong  affidavits  of  likelihood  of  the  loss  of  the  property,  the 
defendant  not  having  been  within  the  jurisdiction  within  two  years 
before  filing  the  bill.    And  in  general,  on  the  fihng  of  the  bill,  the  OnfiHmrf 
Court  wUl.  on  application,  appoint  a  receiver  of  the  rents  and  profiu  ftj^'l^^r" 

(O  CiMrnr  ..   C4mj.  VMh,  IS  v«l.  <i)  Hill  •■  J^nk™".  2  V.  fc  B.  124. 

tM\' I    *rt    K»     n-  (k)  ViniBB.B.niW.mpm.MdCoa'p- 

^oop«     131      Cmtri    .0  nwiBc,.  „^.  ^i)  Duckworth  ..Tnffonl, . 


^MMtp„7,3  Moll.  500.  per  Lord  «)  Lloyd  ..  Pawinghim.  18  V«.  6B. 

™-  In)  Humooin  ..  Bialey,  13  Vefc  lOS 

Midd1etoDB.DDdn.e1l.  13  Vx.  366.  ScQ 
D.  Bukar,  4  Pr.  346.  D»™  ••  Mulbi 
rooib,  aSw.  138. 

<o)  Smith  B.  Smiih.  S  Y.  &  C.  363. 


(6)    10  V«.  58.  Midletool  Dodn.ell.  13  *««.  366.  ScMk 


(J>  S«.D«.318.            ■  "?B)'8mhhB 

MsT^   nS"  ^  '*™  Mmwtfort,  15  V«*  (  r)  Duckworth  «.  Tnfford,  <i 

t'f^   a!_i.S  r-i.  T.     .  ctlfe  V.  PilvBrtoft,  1  V.  it  B.  18" 

(k)  Vara.  ,.  B.meU,aB.  C    C    IW 


<■  Tnffotd,  IS  Ve».  SBi. 


561.    Duck- 
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Pt.lll.— Bk.i.  of  an  infant's  estate,  if  reqtusite,  although  none  be  prayed  for  by  the 

-^ — - —  '  bill  (r).  And  when  all  parties  consent,  or  all  thou  benefidilly 
interested,  a  receiver  may  be  appointed  immediately  upon  tbe  filing 
of  the  bill  (t).  A  receiver  will  not  be  granted  upon  evidence  in  > 
cause  which  has  not  been  heard  (t).  Nor  where  there  is  do 
reasonable  ground  to  believe  the  party  claiming  tide  will  lucceed 
at  law  (u) . 

ifeaiaie  be  Where  by  the  pleadings  the  estate  appears  to  be  in  morlgige, 

the  general  rule  is  not  to  grant  a  receiver  unless  the  mortgagees  an 
before  the  Court;  but  in  the  case  of  infants  the  common  practice  ii 
said  to  be  otherwise,  and  to  grant  a  receiver,  although  the  mort' 
gagees  are  not  parties  (w).  However,  in  Price  v.  WiUiaBu{x),  i 
motion  on  behalf  of  infants  for  a  receiver  was  lefused  under  ibes 
circumstances.  A  receiver  will  not  be  appointed  over  the  persona 
estate  of  an  infant,  if  the  will  be  not  proved,  nor  any  steps  taken  fo 
that  purpose  {y). 

The  order  of  3.  The  Order  made  is,  "  that  it  be  referred  to  the  Master  to  appm 
a  proper  person  to  be  receiver  of  the  rents  and  profits  of  the  estates 
situate  at,  &c.  in  the  pleadings  mentioned,"  &c.  If  of  personalty, "  ti 
collect  and  get  in  the  outstanding  personal  estate,  and  the  debts  dm 
and  owing  to  the  estate  of  the  said  testator,"  or  as  the  case  m; 
be(B)i  "the  person  so  to  be  appointed  first  giving  security, lob 
approved  by  the  said  Master,  and  to  be  taken  before  a  Master,  o 
Master  extraordinary  in  the  country,"  (or  as  otherwise  thought  fit, 
"  if  there  should  be  occasion,  duly  and  annually,  or  otherwise,  a 
required,  to  account  for  and  pay  what  he  shall  so  receive,  as  beras 
after  directed,  or  as  the  Court  shall  direct,"  "And  tbe  tenants  ( 
the  said  estates  are  to  attorn  and  pay  their  rents  in  arrear  an 
growing  to  the  said  receiver,  who  is  to  be  at  liberty  to  set  and  lettb 
said  estates,  from  time  to  time,  with  the  approbation  of  the  sai 
Master,  as  there  shall  be  occasion."  "  And  it  is  ordered,  that  ili 
said  receiver  do,  firom  time  to  time,  pass  his  accounts  before  the  sai 
Master,  and  pay  the  balances  that  shall  be  reported  due  from  hii 
into  the  Bank,  with  the  privity  of  the  Accountant  General  oft): 
Court,  to  be  there  placed  to  the  credit  of  thel:ause,  subject  to  tt 
fiirther  order  of  the  Court  (a)." 

If  ipecial  If  the  estate  of  the  infant  consists  of  special  matters,  the  order 

varied  accordingly.  So  if  there  be  incumbrances,  a  spedal  order 
severally  made  as  to  payment  of  the  interest. 

(r)  1  Atk.  489.     E<  pirte  Wliit£e1d,  (v)  Per  M.R.  ITS3.    OitDeri.  Do 

SAlk.SIS.    V.  Calteridge,  2  Mod.  waod,3  Coi.  383. 

Eq.  390,  n.  (i)  Cdod.  31,  IBOS. 

(()  Biodiei>.Barrj,.3Mer.6SS.  Pilchet  (y)  Gore  v.  Gore,  1  ti(V.337. 

V.  Hellier,  lupn.  (i)  Set.  Dec.  310. 

(0  Lloyd  B.  PaMiDgham,  3  Mcr.  697.  (a)   Metcalfe  *.  pDlTtrtoft,  SH  M 

Strallon  v.  UavidHin,  I  R.  &  M.  184.  31t>. 

(it)  Claiko  V.  De>',  I  K.  &  M.  4S4. 
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t.   T/ie  party  procuring  the  order  curie,  iolo  the  M.ster's  office  a  p,  u,_,,, 
itale   of  facts,  and  proposial    for   the  appointment,  and  that  typ  c>i.  tv.  s.  i 
pei«)B»,  naming    them,    should    be    sureties,  accompanied   »ith  Tb.  .p,.!.,. 
u,  affitttlt  of  the  annual  mcome  and  fitness  of  the  receiver;   ifS^'"" 
the  other  party  object  he  may  carry  in  a  counter  proposal,  and 
the  Master  being  attended  by  each  party,  malies  hi.  report,  „p- 
,™,jny  one    and   the   sureties,  and   Kttling   a   recognizance  (S). 
The    Master    afterward,  malces  a  second    report,   appointing  the 
receiver,  »P<">    the  acltnowlcdgment  and  enrolment  of  the  recog- 
nisance. W    Iln>iiatbeenrolledwithinsixmonths((i).    Sometimes 
leave  is  gi™  to  enrol  it  nunc  pro  tunc  {,)    When  returned  it  is 
,Aen  and  enrolled    by  the  Master  (/).     These    reports   of  the 
Msster  molt  be  filed,  but  do  not  require  confirmation  (j).     When 
.ppointed  the  receiver  is  considered  such,  between  the  parlle.  to  the 
luit,  tram  the  date  of  die  order  of  reference  (A). 

5.  If.the  Master',  report  he  objected  to,  it  may  be  brought  before  M.W.  ™p., 
Ito  Coart  ^ciall,  by  peUtion  (i),  or  in  the  form  of  exceptions,  L-rKfr^T 
i(  die  question  be  one  of  law,  „r  fact,  and  the  reference  were  made 

b,  decree,  or  interlocutory  order  (u>  In  Tlumd,  v.  l>au,Hn,<k\ 
i,  was  doubled  whether  exception,  would  lie  at  all  to  the  Master's 
jeport  of  the  appointment  of  a  receiver.  But  they  have  since 
fequently  beoi  heard  and  decided  on  («.  If  they  prevail,  the 
Muter  will  he  directed  to  review  hi.  report  (n.). 

6.  If  new  properly  CJI  i„  „  ^^  j„f„„_  ,h„  „„j,^,  ^.,|  i,N.,p™»~ 
aiAorized  to  collee,  ,h,  p„,^.  f^^,^  ^    ,       ,,.^^  ^__  behalf  of "'""« »• 

'-■'"^"■■'"'"'"""t.  should  attorn. 

-th  ^o'l^'^ZT^ttr"  T"  ■"•"  *"=";"'  "■>  ""''f  o,^«,  „ 

L,, ;„    .    .*     """^'Rnd  taking  the  assignment  of  a  mortgage '>*gi''"l'y 

„'°°^°«  "   '■^■««i'er  as  a  security  in.l^ad,  is  very  wrong  W^  "■="-■ 
Unto  special  circumstances   he  may   be  appointed  on  hi.  own 

»,ufnce  SZl^Z^Z°°°^f''%''°\   "•■PP"»»'i;"'»": 

»urPti«.  i'-\  TL  ""^'^  oe'ng  abroad,  he  must  give  the  usual 
sureues  (;,).     The  securities  must  be  resident  in  England  (y). 

(*)Soiilli'iCli.Pr.  488 

(')  Set    D«.  330:  )  Tun,     n  <'*  W"''"  «■    WUliami,   3   Vet.  687. 

*»■  &»f«o.oftb.4«riL^*^L-  ?!?■  «»?•>-«■  Willi.™.,  6  V»  469.  den™ 
Ch.  Pr.  489,  "««»'««*..   SmiUi'.       ,.  iuhop  ofLmdon.a  Dick.  687.  C.l.nd 

3  0.                   '         ™"''  '  P.   Wmi.      1-hvpe,  12  Vm.  317, 

(«)    IKd.  ("■)  Wjnii«ij.Lo«IN«wbni^h,n.pTm. 

(J)  )Sn'ih'iCh.Pr  49n  ("^  *'•■''  '•  I^'d  O.reiy.S  Alk.  238. 

<«)  Itnd.                       ^-  For  thg    form   of   thii    na^aADn.   Me 

(■>  W„™  ,.  uTvi^^^  V^  .  <•'  CojDl^of  C.,li.l„.  L«rdB..kel.» 

S«.                    ""^        U«y,  2  M.d.  out  V.  Lorf  Plymooth,  Dick.  &.     Hihbtrt 

Oi>  DinieCiCb  Vr  a  (Ki     g    .,  «- Wibberi,  3  Mar,  681, 

l''-2  350.       ''•■'''■a.9S>     Sm„h',Ch.  (p)  Cocltburn   v.    Raphael.  2  S.  &  S. 

**)  3  B,  C  r  Mil    1  ,  «3.                               ' 

■^•CS07iIV«.ju,^482.  («)3eG^3,c.87.^4. 
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Pt.ni_BiJ.  Where  the  property  is  abroad,  the  order  generally  ii,  that  neh 
C«.  IV.  S.I  I.  ppi^on  or  persons  so  to  be  appointed  receiver,  are  tint  to  gire 
security  to  be  answerable  for,  and  to  remit  what  he  or  they  ^tiU  lo 
receive,  to  a  proper  person  in  London,  to  be  also  approTed  of  bj  the 
If  prowtj  Master,  to  receive  the  same  (r).  So  with  respect  to  properqr  in  the 
East  Indies,  where  the  usual  way  is  to  appoint  some  penon  id  dui 
country,  within  the  jurisdic^on,  to  be  a  receiver,  and  he  appwli  bit 
own  agent  in  India  (>).  A  manager  od  West  India  estate  nndei 
this  Court,  gives  security,  not  bithfiilly  to  manage,  but  only  to  con- 
sign, or  otherwise  account  for  the  produce  (t).  In  Forbei  v.  Hm- 
mond  (u),  a  manager  was  appointed  without  giving  security,  but  tbit 
it  seems  was  under  special  circumstances.  A  consignee  is  appointed, 
and  acts  generally  under  the  same  rule  as  the  receiver  (x). 

If  fiirther  property  fall  in,  further  security  ought  to  be  givcQ  (ji]> 

SECTION  III. 

0/  the  Periont  who  vnU  be  appointed  Receiveri. 

Of  tb*  Mnoni      The  Master's  judfrment  is  conclusive  as  to  the  person  be  ippointi 

pointed  I*.       receiver,  unless  a  substantial  objection  IS  shown  («),  and  a  itiongcw 

MJTtn.  of  disqualification  is  necessary  (a).     It  must  be  shown  that  he  ii  n 

Improper  person,  (i)    But  the  Master,  in  forming  his  judgment,  will 

be  much  influenced  by  the  approbation  of  the  majority  of  the  partia 

interested  {a),  and  to  the  recommendation  of  the  testator  {£),  bot  it  ii 

the  duty  of  the  Master  to  appoint  the  party  most  fit,  without  r^iri 

to  who  may  propose  or  recommend  bim  (e). 

Wb«  nurt  not     The  pTochein  mm  of  the  infant  is  not  permitted  to  act  as  receiver, 

Im  ippoioMd.  gjgjj  [jy  g(,„ggnt^  ^  j,  jg  |)jg  jy(y  jp  wBtcH  tfa*  accounts  and  condoct 

of  the  receiver,  and  to  be  a  control  over  him(/).     Nor  is  the  loa  of 

the  next  friend  allowed  to  be  receiver  {g).     It  ia  objectioiiable la 

appoint  the  receiver  guardian  also  (A),  but  if  there  are  sevenl  guv* 

dians,  one  of  them  is  sometimes  appointed  receiver.    A  peer  cannot 

be  receiver,  even  if  he  consent  to  act  without  salary  (»).    Nor  the 

receiver-general  of  the  county  {k).  Nor  a  solicitor  or  party  in  the  cause, 

even  though  guardian  nominate  bim  (t),  unless  they  will  consent  to 

(r)  Buuan  g.  Wilker.  S«L  Dsc.  SSfl, 
in  Americi,  ind  ace.  1  Vot  322  ;  B«lfi 
Snp.  133;  QNcwI.  Pr.349,  n. 

(t)  3  Mid.  £0.295. 

(1)  MomicElme,!  Vei.)UD.139.  Rn- 
tbcrford  V.  Wilkinwn,  S«l,  Dec.  337.  (.)'  LetpiuuH-  r.  Bdl,  3  J.  i  *■ 

(-}  Ibid.  Ifi  StoM  ..  Wkhut,  1  Mid.  ». 

(f  >  Bowenbink  s.   CdlUMnn,  3  Vo.  (()  T»t1ot  *.  Oldbuo,  Jie.  i^- 

1^  (h)  ReS<>1li»nMMaiL316. 

(j)  Smith'iCh.  Pr.  693.  (i)  AUomoy-GBDonlt.  G««.3  V.a  B. 

(i)  Gulind  G.  GtrUad,  tufn.  Bawar*-      208.   Ex  puu  Pink,  3  Vm.  *61- 
bank  B.  CoUuKin.  3  Vm.  IM  j    ib.  S88(         (I.)  AlWrney-Genaral..  Dij.iM"'-'*^ 
Anon.  3  Ve^eoe.  (I)  GnrtaoJa.  GKlMd.2V»l«. 


Turn.  &  \ 

.-  .„, (d)  W,noeB.LoniN."bn«l'."rL 

\illiinion.  Set.  Dtc.  337.  (■)  LeapiaaHe  v.  Bdl,  3  J.  a  V,  W. 
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^  vidiotit  Mtbry,  and  parties  coiuent,  and  the  Court  give  leave  (m).  Pt.iii — Bi.l 

Hygipncining  barrister  may  be  appointed  a  receiver  (n>     And  it     ■ .   ■ ' : 

hubeeaheld  thst  in  Ireland,  that  a  solicitor  in  the  cause  is  not  there- 
fan  ineligible,  but  be  must  not  act  as  solidtor  to  the  receivership  (o). 
A  Hiiur  in  Chancery  cannot  be  appointed  (p).  Nor  a  trustee, 
uolcn  a  gpeoal  case  be  made,  and  without  emolument  {3) ;  or  unless 
be  be  siry  trustee:  but  if  he  have  a  power  to  lease  he  cannot  be 
^^ted(r}.  It  was  held  a  reason  for  senduig  back  the  report  to 
Om  Mister  to  be  reviewed,  that  the  party  appointed  was  a  member  of 
PiiliiiDenl,  a  practiwng  barrister,  and  residing  between  two  and 
tlute  bundled  miles  from  the  estate  («)■  Tbe  heir  at  law  may  be 
^■painted  receiver,  but  only  without  salary  (f).  It  appears,  tbat  in 
ireW  gtnerally,  tbe  nominee  of  the  party  who  has  the  carriage  of 
theorderlbireceiver  will  he  appointed,  unless  the  other  side  propose 
uother  person  more  eligible  (tt). 

Where  the  property  is  in  America,  the  order  generally  is  for  a  wban  pn. 
mxna  there,  who  is  to  give  security  to  remit  to  another  person  in  P^'  •*'«»^ 
londoD  (x). 

If  in  ^  Eut  Indies,  some  person  in  this  country  is  usually  ap- 
piHiited  receiver,  and  he  appoints  his  agent  in  India(y). 

Id  the  West  In^es  they  are  called  managers,  and  consign  to 
soother  person  in  London  (a). 


SECTION  IV. 

Of  Ike  Jeamntiag  of  Recemertfor  the  I^anCt  Ettate  to  the  Court. 

The  Mssteif  is  bound  to  certify  annually  the  state  of  the  recdver's  Of «.« uconou 
accounts  according  to  the  general  order  of  tbe  Court  of  the  15th  of  ,^  ^^  q^^ 
December,  1792  (a).    And  it  is  the  duty  of  a  receiver  Tegularly  to  u>i>«lly. 
pus  his  accounu  before  the  Master  according  to  the   mode  pre- 
scribed by  ibe  general  orders  of  the  Court  of  the  22nd  and  23rd  of 
April,  1796. 

These  (wders  are  to  the  following  eftct.    The  Masters  are  to  fii  Ord^  tt 
the  days  on  which  all  receivers  in  their  respective  offices  shall  an- 
nually procure  their  accounts  to  be  delivered  into  the  Masters,  and 
also  tbe  days  upon  which  such  receivers  shall   pay  the  balances  ap- 

,  (■)  D«™>».  Mulborourt.SSw.  IIB.  fi)  Wjooa  e.  Lord  Newbutgh,  16  Vei. 

5™ih',  Ch.  Pr.  H89.           "  asS. 

(«)  Wilkhu  ..  WillWini.  3  Via.  SSB.  (0  E»rl  of  Finpl  v.  BlUe.  2  Moll.  60. 

(•)  I  Hog.  321  >«)  Wiboa  r.  ^M.  I  Hon-  332. 

(p)  Ei  putt  FleicW, «  Vu.  426  (>)  Hidhd  n.  Wilder,  Set.  Dsc  33S. 

.   (l)  Aaoa.  3  Vet.  61S.     Syka  n    Hi»t-  Belfi  Soppl.  333  ;  2  NewL  Pr.  349,  n. 

i"P,  U  Vh.  365.  SdltDD  t.  Joaes  IS  Vet.  (»>  3  Mmd.  Eq.  295. 

*"<■  (i)  SeL  Dec  337. 

I')  Itnd.  (a)  Se«  BcuDo'  Orden. 


56  OF    THB   ACeoOMTING   OP 

.111.— Bi.t.  pearing  to  be  due  on  the  accounts  so  delivered  in,  or  such  pu- 
I.IV.S.1V.  ^jjgf^of  JIB  ^\^g  Master  shall  certify  proper  to  be  paid  by  them ;  idi 
with  respect  to  such  receivers  as  shall  neglect  to  deliver  in  their  ic 
counts  and  pay  the  balances  thereof  at  the  time  so  fixed  for  thit  pur 
pose  as  aforesaid,  the  Masters  to  whom  such  receivers  are  accoiintibli 
shall  from  time  to  time,  when  their  subsequent  accounts  are  produce( 
to  be  examined  and  passed,  not  only  disallow  the  salaries  thereii 
clfumed  by  such  receivers,  but  also  to  charge  interest  at  five  per  cent 
upon  the  balances  so  neglected  to  be  paid  by  them,  during  the  tiiu 
the  same  shall  appear  to  have  remained  in  the  hands  of  snch  receiven 
And  every  receiver  in  each  year  is  to  procure  his  annual  accounts 
receipts  and  payments  respecting  the  estate  entrusted  to  his  care,  i 
be  examined  and  settled  by  the  Master,  whose  duty  it  nay  be  to  ic 
spect  the  same,  within  the  space  of  six  months  next  ensuing  the  tim 
appointed  by  such  Master,  for  the  delivery  of  such  account  intuhi 
office  as  is  therein  before  directed :  and  if  any  receiver  neglect  n  t 
do,  a  certificate  of  such  default  is  required  from  the  Master  in  vha 
office  such  neglect  or  default  shall  happen  (b). 

It  appears  there  was  no  order  to  this  e&ct  in  the  Irish  Courti 
Chancery  till  the  year  1804  (c). 

By  a  late  order  {d),  Masters  acdng  on  the  last  dted  order  are  I 
be  at  liberty  on  the  appointment  of  a  recover,  or  at  any  ^me  sdIxi 
quent  and  in  the  place  of  annual  periods  for  the  delivery  of  b 
accounts  and  payment  of  his  balances,  to  fix  either  longer  or  shorn 
periods  at  their  discretion,  and  where  so  fixed  the  regulations  an 
principles  of  the  former  order  are  to  be  applicable.  Receivers,  btx 
ever,  may  be  forced  to  account  at  any  time  if  the  Court  see  fit  npc 
application  by  petition  or  motion  (#). 

The  mode  of  paying  a  receiver's  accounts  will  be  found  detailc 
in  books  of  Chancery  practice  (/). 
a  p*y  or«r  The  receiver  afler  passing  his  accounts  is  to  pay  the  bslano 
iiancei.  reported  due  from  him  into  the  Bank,  with  the  priviQ'  of  tl 
Accountant  General,  to  be  placed  to  the  credit  of  the  cause  (y).  "^ 
receiver  may  pay  in  part  of  his  balance  on  motion  on  his  own  sppi 
cation  (A).  The  sums  so  paid  in  will  be  invested  according  to  il 
usual  practice  of  the  Court  for  the  benefit  of  the  infant  (t).  Tt 
Master's  report  of  a  receiver's  account  does  not  require  confirmatiai 
and  cannot  be  excepted  to,  but  if  the  principle  on  which  he  has  pT( 
ceeded  is  wrong,  it  may  be  brought  before  the  Court  on  petition  {i 

(b)  See  thii  Older  at  lengih,  15  Vm 
278. 

M  B.  &  B.  237.  Hwda.  ft.  ISs'. 

(it)  63  Order,  183B  ;  3  Rua.  App.  32.  (i)  Ibid.  IM 

(.)  Ba  Bnrke,  1  B.  4c  B.  74.  (*)  Shewoll  v.  Jooe..  3  S.  *  S. 

(/)  Smilh'i  Ch.  Pr.  497.  3  Rbm.  fijs. 

d)  Metcillc  c.  Pulvertofi,  1  V.  &  B. 
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Ifi  recover  does  not  pass  bis  accounts  and  pay  hU  balftncea,  Pr.m BkJ 

aithough  not  proceeded  ag&inst  with  the  usual  process  of  contempt,  '^■-  ^Y- j-  ^j^ 

be  will  be  deprived  of  his  sslary  and  charged  interest  (i),  and  th"t^^*J?"^ 

altkugh  the  parties  express  themselves  satisfied  (m).     So  if  the  pajioE  otm. 

recelier  of  the  personal  estate  be  directed  to  pay  momes  received  .'''>"='"'K^ 

Itoid  time  lo  time  into  the   Bank,  and  neglect  to  do   bo  ;  but  the 

inierest  chiTged  will  not  be  upon  esch  sum  as  received,  which  is  the 

rule  as  to  s  receiver  of  annual  rents  and  profits,  but  as  an  executor 

would  Ik  charged  in  respect  of  his  receipts  (n).   I  n  Fletcher  v.  Dodd,  KMpiiw 

Lord  Thuriow  said  that  a  receiver  keeping  money  in  his  hands  for  a  u?' i"!^" 

qiurleroriyearaAer  it  was  due  should  pay  interest:   and  it  is  no 

eicuse  that  be  has  made  no  use  of  the  money  (o). 

Ka  leceiver  fail  to  bring  his  account  at  the  proper  time,  the  first  Pfikmb  for 
proces*  is  an  order  to  account  generally  within  a  certain  time,  and  on  ^^S^',''"* '" 
lailure,  the  party  prosecudng  may  obtain  a  peremptory  warrant  that 
he  account  witlim  four  days  or  stand  committed,  and  on  affidavit  of 
senice,  uid  Master's  certificate  that  no  account  is  brought  in,  the 
order  is  made  absolute  on  motion  of  course,  and  he  is  handed 
mi{f).  If  he  accounU  only  under  an  order  for  attachment  agwnst 
hist,  he  must  pay  the  costs  of  passing  it,  and  will  only  be  allowed  an 
abated  rale  of  poundage,  at  the  discretion  of  the  Master  (g).  But  it 
■KIDS  Ibst  in  England  he  wilt  in  general  be  allowed  nothing. 

If  the  receiver  bring  in  bis  accounts,  but  fail  to  proceed  on  them,  BringiDgio 
(be  Master  will,  on  application  of  the  party  prosecuting  the  order,  t™",^^^ 
allow  all  sonu  he  has  charged  himself  with,  but  disallow  the  re-  oa  them. 
mtinder  for  want  of  being  vouched  (r). 

If  a  receiver  neglect  to  pay  his  balance,  plaintiff  may  apply  with  Not  ptjiing 
notice  to  his  solicitor  that  he  may  do  so  within  a  given  time,  which  '"*• 
order  is  served  personally  i  if  not  paid,  a  second  notice  is  served 
personally  on  him  to  pay  within  four  days  or  stand  committed,  which 
it  granted  on  affidavit  of  service  of  the  first  order,  and  on  affidavit  of 
senice  of  the  last  order,  and  certificate  of  the  Accountant  General,  it 
ii  B  motion  of  course,  that  he  be  committed  (s). 

Upon  defnult  of  payment  his  sureties  may  be  proceeded  against  (f).  j^nrcik*  how 
But  it  appears  the  sureties  cannot  be  sued  until  the  receiver  is  in  '"'''•■ 
contempt,  unless  he  has  becraie  banlu-upt  or  insolvent :  the  order  for 
leave  lo  proceed  against  them  is  grsnted  on  petition  or  motion,  notice 
of  which  is  served  personally,  and  is  heard  in  open  Court  («). 

(I)  Whiuf ,.  IMj  UnailD.  B  \n.  371. 
*«f  '.  L«gl>M.  IS  Vw.  373.    _  ,.  Jol. 

^■^  V«.  72.  (; j  Smith".  Cb.  Pt.  498: 

,Ti'***""-  l^wW.  I  Vti,jiiB.  86.  (I)  Smiih'iCh.Pr.  199, "here iltppmn 

'■)  PoiWB.UighloB,™p™,  4ha  nil*  u  lUted  in   Dnie»  i-  Cracroft, 

A-)  El  pine  Hil(i.ri.  l  Vo.  j,n.   90.       14  Vm.  »3,  i.  wrong. 
^t«itero.B.hHHl,l5V».470.     Daw-  (I)  D«»iet  i.  Cracroft,  14  V«.  143. 

(u)  See  ihe  piocew  deliiled  8inilh'«  Ch. 
Pr.  501. 
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r.lll— Bi.].     The  lisbility  where  the  recover  does  not  pau  his  iceouDts,  nn] 
H.1V.S.IV.  g^^gj^  iQ  ,1^  solicitor  (x). 

ffiict  of  in         And  the  allowance  of  an  account  does  not  operau  as  a  finil  dn 

I'iccouDt.      charge  if  inaccuracies  be  afterwards  discovered.  A  receiver's  iccau 

'ban  opmnl.  has  been  (^ened  on  the  application  of  a  minor  after  he  hu  aUuDR 

fliU  age  (y).     Nor  is  it  an;  defence  that  the  infant,  two  days  ifter  h 

came  of  age,  settled  accounts  with  the  receiver,  delivered  np  lu 

vouchers,  and  gave  copies  of  all  accounts  settled  before  the  Muter 

on  account  of  the  shortness  of  time  after  his  coining  of  age,  lod  bt 

cause  that  the  infant  might  have  done  this  in  order  to  get  the  UIuk 

into  his  hands  {z).    A  receiver  during  the  inlancy  of  the  plaintiff,  vb 

had  no  guardian,  was  directed  to  place  out  the  rents  when  the  un 

should  amount  to  a  competent  sum  at  interest  on  govermnent  or  othf 

securities,  which  he  neglected  to  do ;  the  Court  deraeed  an  inqtur 

what  sums  of  money  the  receiver  ought  or  might  leasonablj  bn 

Lweiver  muu  laid  out  St  interest  for  the  benefit  of  the  estate,  and  that  for  them  b 

longh  a?    '  should  pay  interest  at  four  per  cent,  from  the  <»dgniai  decne  uol 

^>Mkiii  in  tbs  the  infant  was  of  age,  and  it  was  held  no  excuse  that  the  decree  onl 

directed  the  surplus  rents  to  be  laid  out  with  the  approbation  of  ll 

Master  in  the  name  of  trustees  to  be  approved  of  by  hitu,  and  ibi 

the  Master  gave  no  directions  about  it,  for  it  was  his  duty  to  lenun 

the  Master  to  lay  out  the  surplus  rents,  when  they  amounted  to 

competent  sum.     Nor  was  it  held  an  excuse  that  the  fanns  we 

minous  and  the  tenants  breaking,  as  he  could  not  lay  out  upon  the 

the  whole  sum  (a).   Since  the  order  for  receivers  accounting  uiduiI 

this  could  not  happen,  but  the  case  is  cited  as  an  example  of  tl 

course  which  the  Court  will  pursue  with  regard  to  receiven  wl 

Delect  their  duty. 

jui^mika        Although  a  receiver  passes  his  accounts  and  pays  his  bskno 

iowir.  regularly  he  cannot  make  interest  for  his  own  benefit  of  such  iudi 

as  may  from  time  to  time  be  in  his  hands  in  the  interval  (b). 
vheaiiibls         If  a  receiver  remits  money  to  a  Banker  on  his  own  BCCoant,a> 
iqIp^  not  to  a  separate  account  for  the  trust,  he  will  be  charged  with  tl 

loss  occasioned  by  the  failure  of  the  bankers  (c).  Id  Wreitf.Kirie 
where  this  was  decided,  the  receiver  had  not  passed  his  sccouni 
and  it  did  not  appear  whether  if  be  had  done  so  and  traumitted  ll 
balance  specifically  to  be  paid  into  Court,  he  would  have  been  liiU 
In  Saboay  v.  Sabcay  (d),  it  was  decided  that  if  the  moniei  ben 
mixed  with  his  own  at  the  Bank  he  will  not  be  liable ;  this  jadgoiei 

<s)  —  V.  Jolland,  6  Vc*.  13.  h*  FlMcher  v,  Padd,  I  Vn.iaiL 86, M 

(y)  Wildridge  b.  M'Kuc,  3  Moll.  34S,  cited. 
andHi  Hickav.  Hicki,3AiL  374.  Adtmi  («)  Wran  v.  Kirton,  11  V«.  STI.t" 

s.  Gals,  3  Alk.   106;  3  MuL   Eq.  39S ;  ruling  Kuvht  a.  Lwd  Flfnoalk,  3  ^' 

SaL  Dao.  318.  480.  whieb  wai  W^ — '  -^  ■"" 

(i)  Adtmt  V.  G«le,  npn,  3  Vei.  S6S. 

(a)  HicklD.  HickMH^n.  (rf)  4  Rula.  60. 

l»)  Sba*  V.  RbodM,  2  Rum.  539,  ud 
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howev^t  ""«  i«»ened  («),  and  it  waa  held  he  wa*  mponmble  it  the  E^'VInLiv 

deposit  were  made  in  nicb  a  way  as  that  he  should  part  with  the  ~^ — ' ' 

iJHoIute  control  over  the  money:  and  thal»  therefore,  be  cannot 
fitdge  it  'I'  *"y  *^7  f^  the  ind«niiii«Uion  of  the  auretiM ;  and 
•here  it  *"  paid  to  the  joint  account  of  the  smetiea  under  an 
tmogeoKnt  with  them,  that  all  drafts  upon  the  sums  paid  in  ahoold 
be  written  by  one  of  the  sureties  and  signed  by  himaelf,  he  should 
be  held  liaUe-  So  the  receiver  was  held  liable  where  it  was  paid 
bito  a  Bat^t  under  an  agreement  that  A.,  the  partoerjof  one  of  the 
tuieties  should  attend  upon  the  receipt  of  the  rents,  and  that  all 
iBaaea  V>  ^  P^^  o"t  should  be  by  checks  prepared  and  written  by 
A.  ind  ngned  by  the  receiver,  and  two  of  the  banlu  successively 
^iled  (/)•  B<it  the  receiver  will  not  in  general  be  liable  for  the 
failure  of  the  testator's  banker,  with  whom  the  receiver  going  to 
l^oodoa  to  pass  his  accounts,deposited  it,  intending  to  draw  for  it  (^ J. 
^ar  shall  he  in  general  make  good  a  loss  which  was  not  owing  to  his 
(Mn  de&uU:  as  where  the  rents  were  large,  and  it  was  necessary  to  re- 
mit them  in  bills  rather  than  in  specie ;  or  if  be  places  the  money  in  the 
hinds  of  »  tradesman  in  good  credit,  taking  trills  for  the  amount  (A). 


SECTION  V. 

<y  tie  Authorititt  and  Dutiet  of  JUcMvtn,  at  to  their  potuuim  of 
and  maaagmutU  0/  the  EtttOei  of  Ififantt. 

The  party  in  possession  will  be  ordered  to  deliver  possession  to  h«  » i,  h... 
the  receiver  (i),  and  application  to  that  effect  should  be  made  to  the  !«•■«-*'"'■ 
Court,  if  necessary,  „  the  receiver  cannot  diatrain  on  the  owner  in 
powession,  a.  he  is  no  tenant  to  him.  In  Meid  v.  Middleton  (i). 
mis  application  was  made  by  motion.  So  in  Ireland,  if  the  lands 
ire  in  possession  of  the  defendant,  the  receiver  cannot  let  without  an 
order.  (0  If  no  one  be  in  possession,  the  tenants  are  ordered  to 
.uorn  (H  «  the  Court  cannot  know  who  they  are. 

It  u  "«  du^  of  the  receiver  to  let  the  esUte  to  the  best  advan-  R««i,«  «. 
^J-7    ^  ^'^  Lyndhurafs  orders  (a),  it  is  ordered,  that  in  every  l^ '^^  ^r* 
oraermrectmgthe  appointment  ofa  receiver  ofalandedestat«,therebjtioi  of  th. 
«u>  De  Mwerted  a  direction,  that  such  receiver  shaU  set  and  let  with  "*-"'• 
»PP'o*«ioa  of  the  Master,  and  that  in  acting  under  such  order, 

(V)'wSJ*"",i'^jBl   N  a   ,  <'*  *"•'  ^^  PluokM.8ernodi..a7- 

(»>   KowU,  t.  HoiS    IV      ;^-  '81.  mour,  1  L.  fc  U.  434. 

«aO.  ^     •■  ""«  Plixoulh.  3   Alk.       went,  8<nilh'i  Lh.  Pr.  600; Tnd  onl«  for 

.  (.O  Griffith  /  Gnffitk  1  V       .»,  receinr  «pro.     Reid  v.  Middleton,  ■UK. 

'«-.M.,ib„;^ns*\rR*>- »«-     waM-d. Eq.m 


odO  of  the  authorities   a     I 

pT.lir.— Bi,i.  it  shall  not  be  necessary  that  a  pe  : 
—^ — '- — '- — '-  the  first  instance,  but  the  Master,  < 
any  proposal  for  the  management  i 
parties  interested,  and  shall  make 
shall  be  submitted  to  the  Court  for 
as  is  now  done  with  respect  to  rep 
special  reference ;  and  until  such  re 
no  authority  to  the  receiver.  This 
been  given  but  upon  motion,  (p)  T 
mine  tenancies  from  year  to  year,  by 
turn  out  tenants,  or  let,  even  from  ye 
tion  to  the  Master,  (r) 

If  the  receiver  contracted  ibr  a  lea 

the  Court  would,  on  motion,  refer  it  tc 

tract  were  for  the  benefit  of  the  inJant, 

obtained,  and  if  the  contract  be  approve 

But  Huter      this  previouB  application  to  the  Court : 

^DioDto tlae" ^^^  Master  will  report  thereon  without 

Couit.  3y(  £ven  since  Lord  Lyodhurst's  order, 

approving  leases  finally  is  not  delisted 

and  the  prayer  of  a  petition  for  a  gent 

might,  from  time  to  time,  receive  propos 

execute  them,  was  rejected,  the  Court  of  E 

that  the  Master  might  take  proposals  for 

to  time,  to  report  his  opinion  on  the  same 

seems,  without  consent  of  Court,  a  lease  bj 

Tenint'i  ip.        Where  a  tenant  applied  to  the  Court  I 

S)  tbe  rant.       would  be  for  the  benefit  of  the  in^t  that  t 

the  Court  said,  (there  being  no  attendance 

or  the  receiver),  that  in  lettings  under  the  C 

ably  presumed  not  to  be  too  high,  he  requi 

concurrence  of  the  guardian  of  tbe  fortune, 

he  made  the  reference,  and  if  the  tenant  ni 

ceiver  declined  to  appear,  he  would  order  hh 

informatjon.  (u)     But  if  the  tenant  obtain  an 

called  upon  to  shew  cause  why  it  should  not  t 

receiver  will  swear  the  worlh  is  more,  (x) 

CuDot  iMDd         There  is  no  instance  of  power  being  giren  b' 

b;  •  lean.        ceiver,  to  grant  a  lease  so  as  to  bind  an  infk 

nor  will  it  do  so  if  granted. 


(i)  DumfonJ 

ait6iid,3Mt 

(t)  V/foaev.  Lord  Newbutih,  1  V.ion.       (n)  Adod.  1  f^ 

165;  3  B.  C.  C.  BB.  ('JNiItji..  \ 

(t)  I^fmoai  D.  Sjmani,  2  Y.  &  C.  I.       (j)  GiltHuu  v. 

M-Dermo«  v.  Ktalej,  Jic.  314. 


IN     BBSPBCT   or   TBB   XSTATU   OV  INPANXl.  061 

AieceiTer,lfbe  wish  to  bring  or  defend  on  ejectment,  must  apfdy  Pt.1IL— Bi.l. 
ta  the  Court  by  motion  for  lea?e  to  do  so  («) ;  «nd  if  the  puties  be  ^"-  '^'  ^'  ^' 
in&nts,  J  reference  will  be  made  to  the  ^fute^,  to  report  whether  iti^^'^JS" 
will  be  for  their  beoefiL  (a)    A  receiver,  without  leave,  having  de>  bj  ■  »<«*«. 
fanikd  ID  utionj  arising  out  of  a  difltresa  for  rent  on  a  tenant,  waa 
DoKllowed  hia  costs,  (b)    A  receiver  need  not  obtain  a  discharge  of 
the  order  to  distrain,  before  proceeding  in  qectment.  (c)     So  for 
uj  other  proceeding  at  law  or  in  equitj,  the  receiver  must  obtain 
(he  leave  of  the  Court.     In  a  pressing  case,  as  of  waste,  he  may  file 
1  bill  for  in  injunction  without  waiting  for  leave,  but  if  there  is  time 
lo  ipplf  for  leave  he  ought  to  do  so.  (iJ)     A  receiver,  who  is  a  soli- 
dlor,  will  Dot  be   permitted  to  bring  actions  against  tenants  for 
■iTun  of  rent,  with  the  approbation  of  the  Master,  in  the  name  of  a 
tnutee,  agaiiut  bis  wiahes.  (a)     Nor  will  a  receiver  be  empowered 
to  sue  for  debts  due  to  the  estate,  where  the  proceeding  is  oppressive 
locrediton,  and  no  advantage  to  be  derived  from  it.  (/)     The  Court 
rill  nuke  a  reference  as   to  the  retainer  of  special  counsel,  if  the 
Uuter  ihsll  think  it  necesaary,  in  order  to  def^  the  ejectment.  ( g) 

An  ictioa  of  ejectment  cannot  be  brought  agunst  a  receiver  with-  Actjon  tgainM 
dot  leave  of  the  Court.  (A)     But  leave  will  be  given  to  do  so  on  a  '  '•^''■'■- 
proper  occuion:  as  if  a  party  be  prejudiced  by  having  a  receiver 
put  in  hit  way,  and  he  will  be  examined,  pro  iatereut  too  (t),  the 
order  being  obtainable  on  motion  with  notice,  in  order  to  ascertain 
vhat  interest  the  claimant  has.  (it) 

A  receiver  cannot  distrain  on  the  owner  without  an  order  ofDi»tniBtby 
Court-  (I)  But  he  may  ^strain  on  other  tenants,  if  they  have  at- 
torned, without  in  order  (m),  but  if  they  have  not,  it  appears  an  order 
ii  necetsar;  (or  the  receiver  to  be  at  liberty  to  distrain.  (»)  And  in 
>U  eases,  if  there  be  more  than  one  year's  rent  in  arrear,  according  to 
the  ymeot  practice  an  order  is  necessary,  (o)  And  if  there  be  any 
doubt  who  has  the  l^al  right  to  the  rent,  then,  as  the  receiver  must 
diitrain  in  the  name  of  that  person,  he  must  apply  to  the  Court,  (p) 
Arecdverwho  has  obtained  an  order  for  liberty  to  distrain,  may 
ewrose  his  own  discretion  as  to  the  time  of  enforcing  the  rent,  but 
be  must  not  act  oppressively  (y) :  the  order  for  liberty  to  distrain  is 
oot  confined  to  any  particular  act  or  time,  (r)     A  receiver  may  dis- 

(:)  W  p  SnLih.  9  Vm.  336.  lVM.lnn.161.  Pittr.Snowdtn.  3  Alk.TW. 

''J5"?'6^»'M7.  (m)  6  Burr.  269B.  Raincockr.  SimpMn, 

)'{  tl"'*?"  ';  ^o^fu.  1  Hug.  409.  ..  Sno-den.  lupra.  1  B.  4  B.  -IBS.   Bna- 

;  1,  ,?',.'■  ^'^  ''"««'■  1  H<«-  1*2.  don  ■•  Brandon,  &  M.d.  *73  ;  i  M»d    E<|. 

''*:*^   .       ,  (■>)  Shell,  ..Pelh.-.,  Dick.  1S3.    M|. 

/>  Dun.  ,.  ;oho.  1  M-Clell.  675.  cbell  v  M.ciniMb,  ib.  7B7.  and  cu«  iited. 

ff  >  fl">"»'.  RKkiidi.  1  Hog.  316.  <-l  8o  lined  in  Brandon  i..    Brandon. 

I')  Ai^tl  t.  Snuth,  lup™.  Anon.  S  Vet.  lupru,  bv  RcgiiUar,  Clinton  i.  CovenliJ, 

M  n      L       ^  J  M«d.  tq.  304. 

(*J  J  Mil  Eq.  Pr.  305.  (v)  L.c»  ..  Majne,  1  Hog.  391. 

(')  nogto  •.  HngbM,   B.  C.  C.  87.  (r)  Ib.  395. 
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Pr-ni.— Bi.1.  train  and  use  every  means  to  con 
Ch.  IV.  s.  V.  jjg^g  abated.  («)  If  a  tenant  has  bs 
rent  to  a  receiver  be  cannot  pay  it 
receiver  dies  he  must  retain  it  till 
receiver  may  distrain  the  lands  uni 
rent,  if  he  leaves  enough  to  suEtain 
may  also  proceed  by  attachment  ags 
rent.  (;r)  But  a  tenant  cannot  be  t 
with  the  usual  orders,  (jf)  And  tb< 
tachment  and  distress  at  the  same  < 
can  he  distrun  for  rent  which  he  lu 
tachment,  unless  the  order  for  atu 
there  be  a  dispute  about  the  tenure, 
undisputed  tenancy,  (b)  And  he  ca 
against  a  tenant  who  has  assigned  h 
Bcpkin  and  Formerly,  receivers  were  not  pe 

^""^"i^w  considerable  extent,  without  an  ordt 
the  receiver  has  laid  it  out  without 
the  Master,  to  see  whether  it  was  fi 
rested,  and  if  it  is  found  to  be  so,  I 
out  of  the  rents  and  profits  (e) ;  anc 
eonuderable  amount,  may  be  allowf 
and  will  be  passed  and  sanctioned 
repairs  be  of  large  amount,  or  of 
orif^nal  moUon,  or  afterwards  by  pel 
to  the  Court  by  the  receiver  or  otb 
ordered  before  the  Master,  if  it  will 
that  the  repairs  should  be  lud  out. 
will  be  so,  then  an  order  is  made,  t1 
Nat  allowed  lo  find  sufficient  for  such  repairs  be  la 
lu^^^  """  *^^  receiver  out  of  the  personal  est 
his  accounte,  and  a  separate  rep< 
made,  (g)  This  will  be  done,  altl 
interest  in  increasing  the  personal 
in  general,  allowed  to  exceed  the  i 
another  a^^ilication,  and  if  he  do  s< 
r^errace  will  not  be  made,  whetbe 

(i)  tltma»a  ».  Milk,  1  Hog.  29L  i 

<(>  Ruwell  n.  B.ie.  1  Hog.  180.  i 

(■)  Ex  pirte  Conmlls,  1  Hog.  148. 
(*>  Soe  the  cues  1  Hog.  400.  402.  346. 
(v)  Da*id«on  i.  Anmtrong,  I  Hgg.  453. 
(z)  Eyres.  Ey«,l  Kof.weL 
(a)  Nueeni  v.  Nugent,  1  Hog.  169." 
,i)  P«ed  V.  LewU,  3  Moll.  369. 
(c)  Cma  11.  Bloomfidd,  1  Hog.  S46. 
(rf>  Sm  2  Mad.  304.  ' 

<>)  HicU  «.  Hick*,  3  Alk.  274.    Harris 


IN  RESPECT   OP   THE   ESTATES   OF    INFANTS.  £( 

nor,  that  a  driTcr,  or  autBtant  to  tbe  receiTCT,  in  enforcing  payment  Pr.ni— Bi 
of  the  rents,  atiould  be  employed  at  the  minor's  expetue ;  he  ought  *^°-  IV-  9- ' 
to  be  paid  by  the  receiver  out  of  his  poundage.     Bnt  repairs  to  the  Refain. 
family  muuian,  and  bounties  to  the  poor,  are  reasonable  and  proper  ^''*^- 
chiges ;  and  it  is  said  that  there  is  no  doubt  that  the  authority  of 
CliinceTyin  management  of  the  fortunes  of  minors,  extends  to  mere 
charity  and  bonnty,  subject  to  a  cautious  discredon,  and  having  regard 
todrcumatances  of  the  country,  and  there  being  no  compulsory  pro- 
vioon  for  the  poor,  (i)    The  latter  reason  is  now  at  an  end,  and  this 
clus  of  family  and  private  purposes  have  generally,  hitherto,  been 
prorided  for  by  an  increase  of  muntenance.  (t)     A  receiver  is  not  CompmmE 
entitled  to  any  compensation  for  his  trouble  in  attending  the  service  '"  '"•nbu. 
of  a  minor's  estate,  there  being  no  order  for  his  attendance.  (I) 

A  receirer  was  authorized  to  let  the  shooting  on  certain  terms,  Sboothig  ui 
pendlDg  an  injunction,  until  the  trial  of  issues  respecting  the  right  of 
varreE,  (b)) 

It  may  be  here  observed,  that  in  general,  all  orders  for  the  How  orf<„ 
manigemeDt  of  the  estate  should  be  sustained  by  petition  of  the  "^""^^  "  < 
P«niea  interested,  and  not  on  that  of  the  receiver,  (n)  kJli^""" 

A  receirer  cannot  be  obUged  to  pay  anything  without  an  order  of  ^Jfi'^;;^""' 
Court,  (o)  He  is  not  entitled  to  any  compensation  for  his  trouble,  of  piyownw 
BnJess  where  what  he  does  is  in  pursuance  to  an  order  of  Court  (p) ; '''  ™^««- 
but,  IS  before  obaerred,  he  always  has  a  sah^y.  Rnna«c«k« 

Where  diere  are  Jucuaibrances  prior  to  the  interest  of  the  infant,  laeuDbruica 
die  recover  will  be  specially  directed  to  take  possession,  without 
prejudice  to  them,  and  he  will  be  ordered,  out  of  the  rents  and  pro- 
fits, to  keep  down  the  payments  and  interest  in  respect  of  the  same, 
accor^ng  to  their  priorities,  (to  be  ascertMned  by  reference  to  the 
Master), and  pay  the  residue  into  the  Bank,  &c.,  or  to  the  owner,  if 
the  mfant'i  utereat  be  only  as  mor^agee.  (?)  So  he  will  be  ordered 
la  keep  down  the  interest  of  incumbrances,  if  any  (»•):  but  he  will  not 
be  ordered  to  do  so  until  after  the  Master's  report,  and  the  proper 
order  is,  for  the  Master  to  inquire  into  the  rarcumatances,  and  to 
itate  the  priorities.  («) 

A  receiver  is  aometimes  authoriaed  by  the  Court  to  carry  into  ReprcKniing 
effect  the  provirions  of  the6  &  7  Wm,  4,  c.  71,  after  his  nomination  irX'com-' 
by  the  commiaaioners  under  the  act,  as  a  fit  and  proper  person  for  poaiioa  a"u 
representing  the  mfant  owner.    'In  the  case  cited,  he  had  been  also 

(0^fi^nj,oB_  (p)  lUOrmiby.nip".. 

dJi*     S";;^""-'*"-"!!.    End-  Cj)L.wi...  Z™ch:2SitB.3B8.   Dirii 

,T'b"™"'  »  J-  &  W,  M7,  ,.  bttkB  of  M.rlbotoi.gh.  1  Sw.74  ;  2  Sw. 

Ji)R«OniiiW.lU.&  8.189.  115.      Cooniid  t.    H.nmer.   Liltleboj  v. 

113          ^'                """P-  *l">ig'>««>.  Spoooor,  Set,  Dec.  329. 

W  Flttebt ,.  D^^  1  Vj,.  j„„.  85.  (.)  Anon.  6  Mid.  9. 

o  oS 
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Pr.ni.— Bil. elected  chairman  of  the  majorit;^  of  t 
Ch.  IV.  s.  V.  of  frequent  occurrence  for  a  receiver, 
CuttiDg  limber,  j.^^  ^  reference  whether  it  wi)l  be  for  \ 

timber. 
MtintcnuM.        Receivers  are,  lastly,  bound  to  pa 
the  Court  to  the  guardian,  or  other  ] 
and  he  will  be  allowed  that  sum  in  hi 
expressly  ordered  to  do  so.  (a;) 

SECTION 

0/  the  Discharge  of  Ret 

RMsinn  how  A  receiver  can  only  be  cUacharged 
diichug«di  j^  j^  ^^  further  directions,  and  it  mu 
Where  the  receiver  has  passed  his 
lance,  bis  recognizance  will  be  vaa 
discharged  receiver  doea  not  pay  in 
an  order  will  be  made  for  payment, 
his  salary,  with  interest,  (a)  In  soi 
which  have  been  passed,  have  been 
application  of  a  minor,  after  attuninj 
settling  accounts,  and  delivering  vouc 
after  bis  coming  of  age,  shall  have  no 
nutted  the  balance,  and  received  it  v 
right  to  vacate  the  recognizance  of  a 
immediately  on  the  infant  coming  ol 
his  accounts;  for  defalcations  are  t 
length  of  time.  Lord  Kenyon  hel 
have  his  recognizances  discharged  t 
attained  twenty-one,  and  Lord  Eldor 
If  a  receiver  die,  his  executor  or  adn 
accounts  before  the  Master,  and  whe: 
paid,  the  recognizance  will  by  order 
will  be  made  as  before,  to  appoint  i 
be  made  in  the  suit,  the  appointmc 
peraeded  by  it,  if  made  previously, 
tinued.  (/) 

(0  Honcvwood  n  Fonler,  M.  R.,  10 
Dec.  1839. 

(u)  See  3  Sim.  339.  v 

(i)  Duke  of  Ncwcutle'a  cao,  15  Vo. 
44S.  1 

(v>  Gilbcn«.Whitiiitnh,24Feb.lB18i 
Sofia.  2  Mad.  £q.a9B.  I 

(()  Ibid.;  Set.  Dee.  318;  1  Turn.  Pr. 
363  i  2  Fowl.  391.  4 

(aj  H  vriwn  c.  Beydell,  6  Km.  21 1. 


CHAPTER  V. 

qfths  Stiiecf  tkt  Court  that  the  Niiture  of  th»  I^ant'*  Property 
thaB  not  be  changed  durittff  Jfmonfy. 


SECTION  I. 

Of  the  General  Statement  of  the  Rule.  Pr.iu— B1.1 

C«.  V.  8.  L 
FuRXHEBiwith  regard  to  the  management  of  the  estates  ofinfenta  OfihegsMn] 
by  the   Court,  we  have  already  found  that  in  general  it  will  not  ^,'^^'Viii 
■ufier  their  tnutees  or  guarcUaos  to  change  the  nature  of  their  pro-  inbai'*  pro- 
perty, realty  into  personity,  or  personalty  into  realty.     So  the  Court,  Ce^.n^"* 
being  itself  guardian  and  truatee  for  them,  will  in  general  act  aa  the  doriog  nuoorii 
guardian  or  trustee  out  of  Court  was  bound  to  do  (a).     It  is  settled, 
that  as  a.  tnutee  out  of  Court  caiuiot  change  the  nature  of  the  pro- 
perty, so  the  Court,  which  is  only  a  trustee,  must  act  aa  the  trustee 
out   of  Court  (().    And  in  this  respect  the  cases  of  lunatics  and 
infants  are  the  same  in  principle. 

Thus  where  a  mortgage  or  charge  has  been  paid  off  by  order  of  Mortga«««  «r 
Court,  out  of  the  infant's  personal  property,  it  is  ordered  that  it  should  ^"y^*"*" 
be  considered  personal  estate  for  the  benefit  of  the  infant,  and  not 
assigned  to  attend  the  inheritance  (e).     In  Lord  Leigh't  case,  land 
purchased  by  trustees  was  declared  to  be  personal  estate  if  the  infant 
died  under  twenty-one  (d).     But  it  appears  no  such  order  will  be  limber. 
made  in  favour  of  the  realty  as  to  timber  cut  by  order  of  Court,  on 
the  estate.    So  money  ordered  to  be  laid  out  in  land  for  the  benefit 
of  an  infant  must  be  so    laid  out;  nor  can  there  be  an  election  to 
nave  the  money,  as  there  might  be,  if  the  infant  were  of  age  to  elect, 
lor  hia  estate  ought  to  be   taken  care  of,  and  applied  according  to 
the  nature  of  it;  and  the  Court  will  not  sufifer  his  real  property  to 
be  changed  into  personalty  during  his  infency,  or  bis  personalty  into 
realty  {e).    So  on  a  question  as  to  applying  personalty  of  the  infant  itMlampiiM  of 
te^nt  in  iMl  to  redeem  land  tax.  Lord  Eldon  said,  that  if  an  appli-  '"^  *"" 
cation  had  been  made  to  the  Court,  stating  that  it  was  inconvenient 
to  sell  part  of  the  estate  under  the  act,  and  that  there  was  in  Court 
a  sum  of  money,  part  of  the  general  personal  estate,  the  Court  never 
C*)   P«  V^'^Sf'"'  =■  »■  C.  C.  516.       W.™  t.  Polhill.  11  V«.  367.  377.    Tollit 
1 1  V«,r 2787^  ■  "'™  "■  P"""'"'      '■  ''■''""•  '''"^^-  333. 

P«'*efl™q.fi«id,3B.  c,C.5l6.       1  V«fc  MO. 
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PT.m.— -Bel.  would  have  authorized  the  guardiai 
Ch.  IL  S.  l  ^thQut  directing  him  to  make  such  i 

the  personal  representative  of  the 
benefit  of  that  money  so  applied ;  am 
strongly  bound  by  its  rules,  as  to  not 
perty  of  the  infimt,  that  it  would  not 
Formerly  an     that  could  not  be  arranged.    So  befo 

infint's  estate  i  -     xi.  i*  •   r     ^    •  j*^ 

deicended       parol  in  the  case  of  infants  m  creditoi 
could  not  be     to  an  infant  heir  could  not  be  sold  at 

fold  for  satis-     <•  i        •  4.  « 

faction  of        from  the  circumstances  of  the  proper 
creditors,        j^j^j  ^^j^  ^  mortgage  being  the  only  ex 

Eiceptin  case  And  where  it  descended  to  him,  subje 
of  a  mortgage,  ^f  certain  incumbrances,  it  could  not  1 

rarplM  Idii  be  ^^^^  during  his  minority,  a  mortga 
real  estate.       before  (A);  in  which  case  there  wil 


mortgagees  consenting,  to  inquire  if 
that  it  should  be  sold  (f).    But,  botli 
sales  or  mortgages  under  the  1  Wm. 
money,  after  paying  the  mortgage  c 
benefit  of  the  infant. 
Court  will  not      The  Court  will  not  grant  a  refer 
'J^mTu/ii'       whether  it  will  be  for  the  infant's  b 
general  on  real  executor's  hands  on  real  security,  (u 
'^**"  ^'  mortgage  or  charge  on  the  infant's  c 

the  three  per  cents  are  the  funds  ii 
sonalty  (I).     If  the  trustee  have  aire 
the  reference  will  be  (tf)  to  inquire 
have  been  made  out  of  the  rents  or  ; 
benefit  of  the  infant;  if  found  to  be 
In  Russell  v.  Russell  (m)  the  guarc 
building  lease,  for  a  long  period,  b; 
been  made  to  inquire  if  it  were  for  t 
Court  will  not  firm  it :  but  the  Lord  Chancellor  Ha 
inTie^^S"^'  that  the  Court  cannot  deal  with  the 
guardians        sanction  the  sale  of  an  estate,  howe^ 
RiatuTe.  ^h^  regular  way  was  to  refer  it  to  thi 

Or  surrender    would  be  for  the  infant's  benefit  to 
o  a  ease.        q^^^  j^  ^  strong  case  this  might  be 

the  Court  denied  the  authority  of  the  i 
that  the  Court  would  direct  building 

(/)  lWro.4.c.47.  ai 

(g)  Brookfield  u.  Bradley.  Jac.  634.  £ 

(h)  Scarth  v.  Cotton,  Cas.  temp.  Talb.       B 
192  ;  per  V.  C.  Jac.  $36. 
(i)  Mondey  v.  Monday,  I  V.&  B.  223. 
(A)  2&3Victc.  60. 
(/)  Nurbury  p.  Norbttiy,  4  Mad.  191 ; 
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sixty  jetfi  if  for  their  beneit    And  in  another  case  (o)  the  tame  PtJII.— Bk j. 
judge  refitted  a  reference^  prayed  for  by  the  goardian,  to  inquire  ^"'  ^'  ^  ^' 
whether  it  would  not  be  for  the  benefit  of  the  infimt  to  aurrender  a 
bordemome  lease  tot  lives,  the  inftnt  being  special  oecupant^  as 
havhig  no  authoiiQr  to  bind  the  inheritance. 


SECTION  11. 
CfHk  JStoeeptiotu  to  the  Ruk. 

The  Court,  however^  when  obyiously  ftnr  the  benefit  of  the  infant^  or  the  exeep- 
firequendy  works  the  change ;  and  we  have  before  considered  the  cases  ^  ^  ^''^ 
in  which  guardians  and  trustees  have  been  permitted  to  do  so  (oo). 
It  may  be  for  the  benefit  of  an  infiuit  in  many  caaesi  if  he  should  if  forinfanft 
live  to  become  adult,  that  money  should  be  laid  out  in  land ;  if  it  ^°^  ^ 
were  not,  it  might  be  prejudicial  to  him ;  the  Court,  therefore,  works  Or  not  to  do 
the  change,  not  to  all  intents  and  purposes,  but  with  this  qualifica-  prejudicial 
tion,  that  if  he  live,  he  may  take  it  as  real  estate,  but  without  pre- 
judice to  his  right  over  it  as  personal  property  {p).     The  mode  How  the 
adopted  is  for  the  infant,  or  his  guardian,  to  apply  by  petition  for  an  ^^{^  ^^ 
inquiry  before  the  Master,  whether  it  will  be  for  his  benefit  to  work 
the  change.     Thus  in  Inwood  v.  TiDyn0{q\  it  is  said  the  Court 
supports  the  conduct  of  the  guardian  in  changing  the  estate  where 
they  would  do  it  themselves  under  the  circumstances ;  and  that  the 
Coart  had  done  it  in  many  cases,  in  making  compositions  ;  and  often 
contrary  to  the  direction  of  the  donor  or  testator ;  as  where  it  is  loreMBMit  m 
directed  to  be  laid  out  in  fireehold  land  the  Court,  for  conveniency,  i^J^^r 
has  ordered  part  to  be  laid  out  in  leasehold.     So,  in  an  old  case  (r),  freehold, 
it  is  said  Chancery  may  decree  an  executor  or  trustee  to  purchase  u^ 
lands  for  an  infimt,  uid  consequently  may  confirm  such  purchase 
asde  by  them  without  a  decree. 

On  this  principle,  in  Webb  v.  Shaftesbury  («),  where  there  was  a 
devise  of  rents  and  profits  to  accumulate,  with  a  trust,  to  invest  in 
mortgage  or  government  securities ;  there  being  a  large  accumulation, 
the  trustee  petitioned,  praying  a  reference  whether  it  would  be  for 
the  benefit  of  all  persons  who  might  be  entitled,  some  of  whom  were 
infimts,  to  purchase  the  estate  mentioned  in  the  petition,  convenient 
to  the  rest,  in  case  Parriament  should  authorize  the  money  to  be  laid 
out  in  realty,  and  upon  what  terms,  and  to  inquire  if  it  would  be  for 
their  like  benefit  to  apply  for  an  act  of  Parliament.  The  Vice 
Chancellor  said  he  had  jurisdiction  without  an  act,  provided  the 

(«)  AaoB.  2  MolL  52S ;  lee  Hume  o.  (p)  Ex  parte  Phillips,  19  Ves.  122. 

Barton,  I  BjuAkw.  P.  C.  264 ;  but  see  poft,  (9)  Amb.  419. 

Webb  V.  Shaftesbviy.  (r)  Terry  v.  Terry.  Gilb.  £q.  R.  11. 

(ap)  ilnte,  p.  538.  («)  6  Mad.  100. 
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PT.in.>-Brc  I.  estate  were  conveyed  with  a  declara 
-^ — '-^ — -  estate  should  retnun  unchanged ;  si 
would  be  but  an  inrestment  in  real  s( 
for  a  reference  to  inquire  whether  it 
persons  who  might  be  entitled  to  the 
estate  named  should  be  purchased : 
be  of  opinion  that  it  would  be  propei 
it,  then  he  was  to  inquire  if  a  good  ti 
to  state  the  same,  with  his  opinior 
Master  should  hare  made  his  report 
just.  So  in  Bingham  v.  Lord  Clanmt 
Lord  Manners  ordered  the  trustee: 
estate,  there  having  been  a  referen< 
infant's  benefit,  and  a  report  that  it 
reference  made  to  the  Master,  acci 
Chancellor  Manners,  will  prevent  tl 
cause.  But  the  practice  of  the  C 
diSerent  (a). 
R«F"ii*,  And  to  this  head  may  be  referred 

bmber,  else-     repairs  of  the  real  estate,  or  of  lea 
oo"-  order  of  the  Court  (») ;  matters  which 

done  (,xx),  and  ordered  to  be  done  i 
on  due  application,  and  the  ultima 
thereby  altered.  So  incasesof  electic 
as  we  shall  hereafter  see,  the  chang' 
for  the  infant's  interest  (y). 
Bebranca  The  CouTt  usually  ascertuns  wh 

MiXl!^pt  ^^^  benefit  of  the  infant  by  a  refere 
ia  ■  clw  em.  clear  that  it  will  be  so,  as  for  insUn< 
where  there  is  an  infant  heir,  it  will  b< 
In  a  case  (a),  where  a  testator  had  d 
of  houses,  many  of  which  were  out  o: 
until  he  attained  the  age  of  twenty-fc 
the  Court,  afler  a  reference,  in  accoi 
Master,  directed  the  surrender  of  seve 
landlords,  and  payment  of  a  consider! 
renu  and  profits,  to  them,  as  a  cons 
luch  surrender:  and  ordered  the  n 
large  sum,  the  money  to  be  expen< 
Court  and  of  tlie  receiver,  in  repairs : 
a  power  of  sale  on  application  to 
receiver  to  lease  until  the  infant's  agt 

(0  2  Moll.  398.  ^  3 

Cu)  aeepMi,  p,676. 

<0  Sci  "BK.  p.  639.  B 

(ii)  Calbaui  v.  Wot,  I  Boar.  361. 

W  Swpwt.Bookin.Cli.II.;aMoll. 
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•'  Cit.  V.S.lIl' 

But  aF  we  have  already  incidentally  seen,  the  Court  (unless  under  Kuicsofthe 
the  particular  circumstances,  and  in  the  case  of  repairs,  and  cutting  Court  m^ 

r  rioe  timber  already  noticed,)  makes  it  a  rule,  that  where  property  change. 
of  o.^  nature  has  been  applied  for  the  benefit  of  an  infant  to  property  Tb^tW^ 
of  another  nature,  to  have  an  express  provision,  that  if  he  Bball  not  ahall  be  profited 
attain  tbe  a^e  at  which  he  shall  have  a  disposing  power,  the  repre-  J^JJ^-^'^ 
sentative  shall  not  be  prejudiced  in  any  degree  by  the  act  done  by  under  twenty- 
the    Court  in  contemplation  of  the   infant's  benefit  (6).     Thus,  in  ®'*•• 
Sergison    v.  Sedey  (c),  Lord  Hardwicke  said,   that  alvirays,  upon 
application  to  the  Court  to  lay  out  part  of  the  personal  estate  in  land, 
it  was  granted,  with  a  salvo,  that  if  the  infant  should  die  before 
twenty-one,  or  does  not  approve  of  the  purchase  when  he  comes  of 
age,   the   property  shall  not  alter.     In  Ashburton  v.  Ashburttm  ((Q, 
where  the  infant  was  absolutely  entitled  to  a  large  funded  property, 
and  when  about  eighteen  petitioned,  stating,  that  there  was  an  eligible 
opportunity  of  laying  it  out  in  lands  near  his  other  property,  and 
praying  he  might  be  at  liberty  when,  and  as  convenient  purchases 
might   offer,  to  lay  proposals  before  the  Master  for  investing  the 
funds  in  land:  the  Court  made  the  order,  directing  that  the  land  pur- 
chased should  be  conveyed  to  a  trustee,  for  the  infant,  his  execu- 
tors, &c.  till  twenty-one,  and  afterwards  for  him  and  his  heirs.     In 
PTebb  ▼.  Zord  Shafteihury  (e),  where  there  was  a  devise  of  the  accu-  ^ 
mulations,  in  trust  for  the  person  or  persons  thereinafter  named,  some 
of  whom  were  infants,  the  Vice  Chancellor  thought,  on  a  purchase 
being    made,  that  it  would   be  proper  to  declare,  that  it  should  be 
considered  as  personal  estate,  without  saying  until  the  infants  should 
attain  twenty-one,  as  at  that  period  they  might  be  lunatics,  and  other 
inconveniences  might  arise ;  but  that  at  twenty-one,  they  might,  if 
tliey  please,  consider  it  as  realty. 

In  respect  of  this  option,  therefore,  the  case  of  an  infant  differs 
from  that  of  a  lunatic  (/). 

There  is,  in  fact,  no  instance  of  the  Court  binding  the  inheritance  ^Yl^"^ 
of  the  infant  by  any  discretionary  act  of  the  Court     As  to  personal  hSHance"by 
things,  indeed,  as  the  composition  of  debts,  or  an  agreement  as  to  t^wtJonaiy 
personalty  (^),  or  the  compromise  of  a  suit  (A),  and  such  like,  it  may, 

^tX  ?•/  P"I-  ^^  ^^  278.  if)  Per  Lord  EWon.  19  Vet.  123. 

«?2^*i5V^-    See  aUo  Lo^  Leigh'.  (^)  Mootgome,^  ,.  lUUly.  1  BL  N.  S. 

^(i\  I  ^  I'ln  ^%  Norri.   „.  Noraian.   V.  C.    1840. 

C-)  6  Mad.  100,  ante,  MSS.    Taylor  vl  pJaUipB,  V^- 
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Pt.111.— Bi.1.  ftnd  frequently  has  been  done,  but  i 

CfiZi^iiHi  that  would  be  taking  on  the  Court  a 

nrlZf  eMw.  *-^^^  ^^iich  IS  properly  the  subject  of 

According  to  this  doctrine,  in  Brooi 

case  of  a  bill  filed  by  an  infant  plair 

PiDition.         tenant  in  common,  although  the  Co 

not  direct  any  conveyance  to  he 

twenty-one ;   and  such  it  appears 

decree  for  partition  only  extending  b 

and   order  enjoyment  accordingly, 

made.     In  Taylor  v.  Phillips,  on  a 

recover  lands  devised  by  an  alleged 

the  defendant,  to  whom  the  in&nt  wa 

the  suit,  on  terms,  reserving  to  hin 

was  made,  to  inquire  whether  these 

render  of  the  estate  (which  was  ci 

Inhni  in»y       were  reasonable  and  for  the  infant's  I 

■«Dt«t  tuiup.  they  were  so,  the  Court  confirmed  tl 

the  order  for  the  surrender,  withoi 

prejudice  to  the  plaintiff,  the  infar 

Or  confiim  ii    of  twenty-One  years  (m)." 

by  iofliclion.  g^  j„  j,,^   ^^    ^j.  j^^^^^  ^    y^ 

estate  was  in  jointure  to  her  mot 

her  interest,  which  the  trustees  be 

declaring  the  trust  for  the  infant  gei 

tion,  and  the  in&nt  attained  twenty 

executed  a  letter  of  attorney,  appoin 

held  to  be  such  a  confirmation  by  ] 

the  Court,  however,  not  deciding,  th 

without  such  confirmation. 

IT  he  do  not  ^^>  however,  after  attaining  age,  t 

"flP'y  [°  "* ''    make  the  proper  application  by  a  p« 

be  boaod.        no  allegation  of  surprise  or  want  of 

change  woAed,  will  be  irrevocably 

(0  T«jior  B.  PhUUi*,  2  Vefc  33;  Sit 
vid*  «mtru  BiiubaiD  v.  Lord  Cluuaarrii 
3  Moll.  393,  fd  qu.  , 

(ft)  2  P.  Wdm.  G19. 

(0  Anoraey  GeOen]  v.  FtiiAu,  17  Vm. 
646, 634 ;  AXUnatj  Guoml  v.  HuuUlon, 
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Of  the  Payment  of  Incumbrancef  and  Debti  out  of  the  Estates  of 

Infants  by  the  Court* 


SECTION  I. 

Of  the   Discharge  of  the   Debts   affecting    Iftfants  out  of  the 

Personalty. 

PtJU.— Bi.1. 
Ch.  VI.  S.  I. 

We  have  already  seen  (a),  how  it  is  the  duty  of  a  guardian  or  trustee  Guardian*  and 
to  pay  the  debts  of  infants  and  interest,  according  to  their  priorities,  trustees*  duty  to 

Dav  deists 

without  any  direction  from  the  Court,  out  of  his  personal  estate, 
taking  care  to  procure  an  assignment  of  the  real  incumbrances  for  the 
benefit  of  the  personal  estate.    And  the  Court,  when  the  property  of  Court  directs 
the  infant  is  under  its  control  by  a  suit,  (it  may  be  on  behalf  of  credi-  asccruSiMie^ 
tors,  or  for  its  due  administration,)  and  it  is  incumbered,  usually  di- amount  of  the 
rects  an  inquiry  by  reference  to  the  Master,  to  report  as  to  the  nature  aeb^nd°Uieir 
and  amount  of  the  assets,  real  and  personal,  and  of  the  incumbrances  "^^^f*- 
and  debts,  either  by  the  original  decree,  or  subsequently  on  petition 
or  motion  of  the  mortgagees  or  parties  interested  (i),  or  on  appoint- 
ment of  a  receiver  or  guardian  of  the  estate  (c).    These  points  then 
having  been  ascertained,  the  receiver  or  guardian  is  directed  to  dis- 
charge the  debts  according  to  their  respective  priorities,  out  of  the 
personal  estate,  in  the  first  instance  ;  but  in  thus  discharging  mort- 
gages or  incumbrances  on  the  real  estate,  will  further  declare  them 
to  be  personalty,  and  direct  assignments  of  them  to  be  taken,  for  the 
benefit  of  the  infant's  personal  estate  ((Q.  In  Ex  parte  Grimstone  (e), 
the  Court  declared  it  to  be  its  practice  in  many  instances,  to  order 
money  of  the  infant  to  be  laid  out  in  discharging  incumbrances ;  and 
ia  Seys  v.  Price  {f\  Lord  Hardwicke  declared,  that  where  an  infant 
is  entitled  to  a  personal  estate,  and  also  to  a  real  one,  which  is  incum- 
bered with  debts  and  mortgages,  the  Court  will  direct  the  personalty 
to  go  in  discharge  of  the  incumbrances,  which  are  still  to  be  considered 

(a)  Ante,  p.  529.  (d)  TuUit  v.  TulUt,    Dick.  323  ;    £z 

{b)  See  Baillie  v.  Jackson,  10  Sim.  16&  parte  Bromfield,  3  B.  C.  C.  614. 

(e)  Seu  Dec.  322,  &c. ;  Biiilie  «.  Jack-  («)  Amb.  707. 

Ma.i«pra.  (/}  9  Mod.  221. 
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Pt.iii.— B«.l.  personalty  for  the  benefit  of  the  inf 

-^ '-  such  a  declaration  is  not  made  the  r 

to  Lord  Eldon,  such  is  not  the 
because  that  is  the  law  applicable  I 
not  create  the  right,  but  is  a  decli 
have  the  property  so  secured  "  (A). 
On  a  motion  on  behalf  of  the  mi 
in&nt's  estate  might  be  directed  t 
mortgages,  the  Vice  Chancellor  re 
be  an  acknowledgment  that  they 
not  assume  until  after  the  Master's 
the  Master  to  inquire  into  the  circi 
Where  an  infant  is  tenant  in  tful,  an 
the  rents,  the  Court  will  not  order  t 
the  interest  of  incumbrances,  if  the 


Of  the  Payment  of  Debit  affect 

In  many  cases  it  happens  that 
wholly  insufficient  for  the  payment 
realty  will  in  the  following  cases  bi 
be  pointed  out. 

I.  In  the  case  of  an  estate  being 
' '  to  an  infant  subject  to  a  mortgage, 
on  his  bill  to  foreclose  the  infant  i 
to  shew  cause,  afWr  coming  of  age 
demurring  {I),  which,  however,  did 
fraud  or  collusion  (m),  when  he  mi, 
unravel  the  account  or  to  redeem; 
decree  (n) ;  and  where  an  infant 
attained  twenty-one,  and  left  the  ki 
mission  was  given  to  serve  the  cU 
Where  the  infant  claims  paramou 
lowed  to  make  a  new  defence  (p). 


ig)  See  elw  Norbui;  v,  Norboij,  4  Mid. 

(»>  Wirev.  Polhill.  1  Vei.  378. 
(0  AnoD.  6  H&d.  9. 
(k)  Per  Cur. 

(t)  See  per  LorI  Ch.  3  M.  &  Cr.  163. 
(m)  Llojd  V.  Bunei,  3  P.  Wim.  73 ; 
Anon.  Moa.  66, 
(■)  Malluk  V.  GttKn,  3  P.  Wnu.  353 ; 
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d  it  is  now  the  settled  rule  (r),  that  in  case  the  mortgagees  consent 
^  *a&  it  shall  be  directed  accordingly,  after  an  inquiry  whether 
?wiU  be  for  the  benefit  of  the  infant  heir  («),  and  after  the  accounts 
'  f  The  personal  and  real  estate  and  of  the  debts  have  been  first  taken, 
without  the  parol  demurring,  and  the  decree  for  sale  will  bind  the 
infant ;  he  formerly  must  have  had  a  day  to  show  cause,  (w)  but  not 
now  since  the  legal  estate  may  now  be  taken  from  him  under  the 
statute.  In  Inland  it  seems,  the  usual  course  is  always  to  decree  a 
sale  -  if  tbe  sale  produce  more  than  the  debt,  the  surplus  goes  to  the 
morteagor ;  if  less,  the  mortgagee  has  his  remedy  for  the  diflTerence  (0- 
But  where  the  inheritance  descended,  and  the  mortgage  was  only  of 
a  leasehold  interest  in  it,  to  which  only  the  ancestor  was  originaUy 
entitled,  having  afterwards  purchased  the  inheritance,  the  decr^ 
can  only  be  for  a  sale  of  the  lease;  the  Court  cannot  sell  the  mhen- 
tance.  on  the  ground  that  it  would  be  for  the  benefit  of  the  infant(a); 
and  now,  in  all  cases  where  the  decree  is  for  a  sale,  and  not  for  a 
foreclosure,  the  infant  will  have  no  day  to  shew  cause  after  coming 

of  age  (a:)- 

II.  In  case  of  a  devise  to  trustees,  or  a  direction  for  payment  of 
debts  a  similar  course  will  be  pursued,  by  a  direction  at  the  hearing, 
without  any  special  reference  (^),  if  the  personal  estate  on  inquiry  be 
found  insufficient  But  in  such  case  the  infant  never  had  generally  any 
day  to  shew  cause,  and  the  parol  did  not  demur.  So  in  the  case  of 
an  estate  descending  to  an  infant  heir,  subject  to  a  trust  or  direction 
to  sell  for  the  payment  of  certain  specified  incumbrances,  a  sale  or 
mortgage  will  be  directed  for  that  purpose,  and  it  may  be  at  the 
hearing,  without,  as  it  seems,  a  reference  whether  it  will  be  for  his 
benefit  («),  so  far  as  the  personal  esUte  is  insufficient ;  but  this  sale 
will  not  include  other  specialty  debts,  and  the  accounts  of  the  estate 
and  of  the  debts  must  first  be  taken  (a). 

It  appears  the  parol  will  demur  at  law,  only  in  those  cases  where  the 
infant  is  in  by  descent  (6),  or  as  remainderman  in  tail  (c) ;  not  where 
he  is  devisee  only  ((i),  unless  he  is  also  heir,  when  it  may  demur  (^), 
nor  will  it  demur  if  he  take  as  special  occupant,  or  there  be  not 
really  a  descent  (/).  In  a  case  of  equitable  assets  the  parol  never 
demurred  (^).  In  Spencer  v.  Boyes,  the  customary  heir  was  not  forc- 
es-) Mondeyv.  Mondey.  1  V,  &  B.  223 ; 

W*rS^, '''***• ''V«- ^11  «'•    Brook. 

;«J:»    -T^^'^'oi'^  ^J  Mould  p.  WU- 
DttBon,  2  Cox,  386. 

r^^^^i!?  f-  •'*'^*'»»  10  Sim.  1«8. 
>*<  ^^}^^^^  »•  Bradley,  tupta. 

l^€^Ay.'''2^0'r::!!r^  ^en.  429; 
"rM^  1  p.  Wnt  ri)4T         ^"""^^^^  «'• 

C«>  Ba.U«  V.  Jaciion,  10  Si^^  ("^^ 
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Gate  of  a 
deviie  or  de- 
•ceot  sabject 
to  »  trust  or  a 
direction  for 
payment  of 


Wbare  the 
parol  will 
demur  at  law. 


(b)  Chaplin  w.  Chaplin.  3  P.  Wmi.  367  ; 
Uvedale  i;.  Uvedale,  3  Aik.  117;  Sweet 
V,  Partridge,  1  Coi.  133  ;  2  <^^h.  Ca*.  164 ; 
Forr.  136;  Spencer  v.  Boyc^  4  Ves.  270. 

(«)  Tuckfield  w.  BuUer,  Amb.  197. 

(d)4E.485.  ^,,      c 

(0  Powell  ».  Robins,  7  Ves  21 1.  See 
.ISO  Williamson  v.  Gordon,  ^U^%]r{ 
Lechmere  v.Brasier.  2  J.  &  W.  287  ,  i 

Mad.  214;  Fonbl.   Eq.  ^'J^'^'p   w'm^ 
Vem.342;  2  P.    Wml  103;  2  P.  Wma. 

401  ;  2M.&K.409. 
(/)  2  P.  Wms.  367. 
(g)  8  Ves.  28  n. 
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Pr.nt— Bi.1.  closed  absolutely,  but  tbe  mortgagi 

•  ^''  "•  "•  the  conveyances  were  respited  till 

cause :  but  this  fonn  is  now  obsolet 

Wbtre  estate        Where  an  estate  is  devised  or  dei 

TOt«i"htt^'"    charged  with  certain  incumbrances, 

otlien*up«rior  and  these  charges  paid  out  of  it 

B«j be inidM  ^ourt,  then  other  charges  in  their  n 

Um  luiie  time,  by  snch  sale.     Tfaua  where  a  testat< 

law,  an  in&nt,  charged  with  the  pa} 

other  estates  to  him  without  imy  cb. 

creditiH?  for  payment  of  their  debta, 

it  was  held  that  the  legatees  had  a  ri 

and  that  nnce  they  could  not  be  paid 

satisfied,"  tbe  pa]rment  of  the  debts ' 

cies :  the  parol  was  not  to  demnr :  tl 

the  estate  was  ordered  to  be  sold  {h] 

the  real  estate  of  a  trader  had  desce 

an  equitable  mortgage  and  to  a  lien  1 

creditors,  it  was  held  that  this  estat 

the  in&ncy,  to  satisfy  these  char, 

creditors  on  the  authority  of  the  las 

directiog  an  inquiry  as  to  the  nati 

was  held  not  to  demur  (j). 

But  where  for       But  where  an  estate  descended  to 

fitd^cu^'"    "*  ^^  ^°'  payment  of  certain  incum 

brauce*  onlj,    the  bill  of  a  bond  creditor  that  it  coi 

on  that  gnmnd  o(  Other  specialty  debts  during  the  i 

be  pwd.  ground  only.   In  such  case  where  th 

tbe  parol  did  not  demur,  aa  there  w 

had  a  day  to  show  cause  (m);  and  tl 

for  sale  but  in  equities  of  redempUc 

in  snch  eaae,  where  there  was  no 

insert  a  direction  that  the  iaftot  shi 

be  shew  cause  (o).  The  Court  gene 

parol  demurring  as  injurious  to  thi 

instances  of  sales  with  consent  and 

for  that  purpose. 

2|k^_^l^      in.  Various  statutes  have  from  i 

legislature  making  traders'  real  esti 


ser'" 


(A)  Honld  ■.  WQliunian,  3  Cot.  38& 


(i)  Srirt]i>.Coni)ii.jM:.63S, 

(I)  Uvedale  v.  Uredale,  3  AU.  117. 

(••)  Ibid.  ■Dd  BlUch  f.  WildBr,  1  Alk. 
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fts  well  fireehold  as  copyhold,  assets  for  the  payni^nt  PT.iii_BK.r. 
rf  Uie  debts  of  debtors,  to  be  administered  in  a  Court  of  Equity,  -"'  ^^  ^- "/ 
whether  by  simple  contract  or  specialty  (q),  the  specialities  to  be 
paid  before  tbe  simple  contracts.  Of  course  infimt  heirs  and  devisees 
are  within  these  statutes,  and  decrees  have  frequently  been  made 
against  them  for  sale  or  for  mortgage  of  their  real  estates,  for 
satis&ction  of  such  debts.  In  such  cases  the  parol  does  not 
demur,  but  a  day  fMU,  until  the  late  statute,  always  given  them  to 
shew  cause  within  six  months  after  coming  of  age,  agsunst  the 
dec^ree,  and  to  put  in  a  new  answer,  and  make  a  fresh  defence  (r), 
and  a  decree  agauast  an  infant  is  in  general  erroneous  if  it  have  not 

such  claM$e% 

IV.   By  the  1  Wm.  4,  c.  47,  s.  10,  where  any  action,  suit,  or  other  statute  aboiuii- 
proceeding  fw  the  payment  of  debts,  or  any  other  jmrpoee^  shall  be  ^roU* 
commenced  or  prosecuted  by  or  against  any  infant  under  the  age  of 
twenty-one  years,  either  alone  or  together  with  any  other  person  or 
persons,  the  parol  shall  not  demur,  but  such  action,  suit,  or  other 
proceeding  shall  be  prosecuted  and  carried  on  in  the  same  manner, 
and  as  effectually  as  any  action  or  suit  could  before  the  passing  of  the 
act  be   carried  on  or  prosecuted  by  or  against  any  infant,  where 
aecardimg  to  law  the  parol  did  not  demur  (#)• 

By  the  Uth  section,  where  a  suit  has  been  instituted  for  the  pay- 
ment of  the  debts  of  any  person  deceased,  to  which  his  "  heir  or 
heirs,  devisee  or  devisees  may  be  subject  or  liable,  and  such  Court  of 
£quity  shall  decree  the  estates  liable  to  such  debts  to  be  sold  for 
satisfiurtion  of  such  debt  or  debts,  and  by  reason  of  the  infancy  of  any 
such  heir  or  heirs,  devisee  or  devisees,  an  immediate  conveyance 
thereof  cannot,  as  the  law  now  stands,  be  compelled,"  the  Court  is 
enabled  to  compel  such  infants  to  convey,  and  by  the  12th  section, 
P^^P*^  ^«mg  a  limited  interest,  may  be  compelled  to  convey,  so  as 
^l^^se  in  remainder  and  reversion. 


to 


By  the  8  &  3  Vict  c  60,  afier  reciting  these  sections,  it  is  enacted, 
that  the  Court  may  dircK^t  mortgages  as  well  as  sales,  if  for  such 
purposes ;  and  by  the  gad  section,  the  surplus  of  the  money  raised 
oy  8iu^  sale  or  mortgage,  which  remains  after  answering  the  pur- 
poaes  aforesaid,  and  costs,  is  to  descend  and  devolve  as  the  estate  or 
lands  would  have  done. 

In  Jiehatt  v.  KekaU  (<)>  creditors  sought  to  obtain  payment  of  Demur  parol 
toeir  debts  out  of  the  real  estates  of  the  testator,  the   personalty  l^SHj^JSfj'X 
^ing    insufficient:  the  infant  defendant,  who   was  the   testator's  given  to  .hew 

▼isee   and   heir  at   law,  put    in  the  common  answer   by  his 


cause. 


Anon.  Mof.  66. 

(*)  Per  Lord  Ch.,  2  M.  &  K.  411  j 
anie,  p.  573. 

(0  2  M.  &  K.  409,  decided  after  the 
pajnog  of  Che  3  aa  4  Wm-  4,  c.  104. 
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Pr.iii^Bi.i.gnardiao,  and  a  decree  was  made  for  the  sccc 
Cb.  I.  s.  11.  ugy^i  clause,  "  unless  cause  beebenn  within  a 
on  coming  of  age  be  moved  for  leave  to  put  in  i 
a  different  case,  and  o£fering  Creth  eridence,  v 
ceDor  Brougham  granted,  hol^  that  the  sta 
demur  did  not  afiect  him.  Id  Pvaii  t.  Mat 
against  an  inbnt,  for  paymentofapcntiontoa 
the  usual  clause  before  alltided  to,  but  die  d 
before,  but  actually  dated  after  the  in&nt  a 
Chancellor  held  that  the  demur  parol,  (vithoi 
aideration)  was  abolished,  and  that  the  in&n 
have  a  day  to  shew  cause  and  put  in  a  new  a 
age :  declaring  that  the  meaning  of  the  atatut 
is  a  decree  which  afiects  the  real  eatate  of  an  u 
right  to  make  a  decree,  the  Court  is  to  fol 
ordering  conveyances  to  be  made  (under  the 
statute  directs  to  be  as  valid  as  if  the  inbi 
Price  V.  Carver  (id),  the  effect  of  this  enact 
the  consideration  of  the  Court.  Id  this  cast 
equitaUe  mortgagee  of  copyhold  property 
Court  rolls,  praying  a  foreclosure ;  some  of 
the  equity  of  redemptioD  were  infanta ;  a  di 
dosure,  but  on  drawing  it  up  a  question  ai 
fendants  were  to  have  a  day  to  ahew  causi 
they  should  attain  twen^-one.  The  Court 
parol  demurring  and  the  day  to  abew  caus> 
parol  was  abolished,  but,  overruling  the 
cellor,  that  in  all  cases,  eiccept  those  provii 
the  in&nt  would  have  a  day  to  abew  cause 
Eicqita  nie  If  then  a  lak  be  directed  by  the  Court 
irbeT^TiJ*  to  shew  cause  will  be  given  to  the  infa 
ii  In  ba  giTen.  If  the  heir  come  of  age  before  the  dec 
interfered  to  prevent  it,  he  will  be  I 
In  all  these  cases  it  seems  there  must  be 
practice  of  the  Court  by  the  decree  at  t 
tator's  real  estate  to  be  sold  if  the  pexBOn 
and  the  parties  desire  it  (ts).  But  neitl 
for  the  administration  of  the  property  o 
real  estates  be  ordered  to  be  sold,  until 
the  real  and  personal  estates  be  take 
the  cause  heard  on  further  directions 
after  a  decree  an  d  order  on  further   dii 

(>)  6  Sim.  637.  Fo> 

(»)  3M.  i  Ci.  157.  Ve 
(i)  Su  Scliolefield  «.  Hek&ald.  7   Sin.  . 

KB ;  B  Sim.  4T0.  Lewii  •.  JohiM,  1  Coop.  lO 

Haw  Ch.  Cm.  8. 
(y)  Davb*.  DowdiBg,  3  K  345;  Gilb. 
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1  -   *;(ra  Aiacovered  that  there  was  an  infant  tenant  in  tail  of  the  Pt.iii^b«.i. 
the  plaintffls  «s*5*^^^         .  .  ,      «,.        i. -.u^    hill  Ch.  vi.  aiL 

TZ..A*^  real  estate,  who  was  bom  prior  to  the  filing  of  the    bill.  ^^^^^^ 


J^uwaaed  S  real    «;«»~"~» I — o  -  ^        inoae  oi  pro- 

^  u    i.«rin»  of  a  supplemental  suit  by  which  tlie  infant  was  first  ceeding  in 
On  the  heanng  oi  »     rr  j  j.      .  j  »„  Kb    taken  Court  for  th« 

ht  before  the  Court,  the  accounts  were  directed  to  be   wKcn  ^^  ^^  ^^^ 

jrain  as  against  the  infant  with  liberty,  however,  to  the  Master  g,ge. 

7be  Aougbt  it  beneficUl  to  the  infant,  to  adopt  any  of  the  accounts 

hMnre  tal^cn.  , 

We  have  already  seen  that  the  ^  &  3  Vict.  c.  60,  authorizes  a 
.*^..r«<r«>  as  well  as  a  sale  of  the  infant's  property  for  the  payment  of 


^In*X>€»f^v.  DwdiiV,  a  decree  had  already  been  made  for  ad- wbenonetult 
ministering  the  personal  estate  of  the  testator  of  the  infant  in  two  ^^^  ^^^'' 
other  suits,  but  mortgagees  instituted  a  third,  for  a  sale  of  the  mort-  ^jjl'^^^^by 
gaged  estates:  the  Court  held  that  this  latter  suit  was  not  irregular,  for  a  sale. 
since  it  appeared  that  no  such  decree  for  sale  could  have  been  made 
in  either  of  the  former  suits,  and  a  sale  was  decreed. 

Ii  aooears  from  the  same  case  that  if  the  bill  pray  a  sale  only,  and  Infant,  when 

'^MrMr^'^  ,•  »      /%  A  he  mav  redeem. 

not  a  foredoaure,  yet  the  infant  may  at  any  time,  before  or  after  age,         ^ 
apply  to  redeem,  if  the  sale  have  not  been  actually  decreed. 

From  the  case  of  Bennett  v.  SamUHb)*  it  appears  that  a  purchaser  Rights  of  pur- 
under  a  decree  for  sale  of  the  ancestor's  property,  in  order  to  satisfy  f ^;^^°***' 
judgment  debts,  in  which  there  was  error  for  not  giving  the  infant  a 
day  to  shew  cause,  and  becausfe  the  proper  accounts  of  the  personalty 
had  not  been  taken,  or  for  other  reasons,  will  not,  unlest  in  a  case  of 
firaud  or  collusion,  he  affected  by  such  error  (c)  ;  as  such  purchaser 
has    a  right  to  presume   that    the  Court  has  taken   the  necessary 
steps  to  investigate  the  rights  of  the  parties,  and  has  properly  decided 
a  sale ;  but  he  must  take  care  to  see  that  all  proper  parties  to  be 
bound  are  before  the  Court,  and  that  his  title  is  not  impeachable 
aUtinde.     In  Lechmere  v.  Braeier  {d),  it  was  however  holden,  that 
the  purchaser  might,  if  he  pleased,  be  discharged  from  the  purchase 
on  his  own  application  by  motion,  if  he  proved  that  there  was  error 
in    the    decree,  notwithstanding   the   parties  were    proceeding   to 
radfy  it. 

IV.  A  mere  administration  suit,  or  a  bill  for  the  payment  of  a  Decree  for  taJe 
legacy  does  not,  of  course  bring  the  infant  within  the  Uth  section  of  J^**^iirttJon 
the  1  Wm.  4,  c.  47  (c) ;  but  if  a  decree  be  made  for  a  sale  of  the  real  or  for  a  legacy. 
p^^perty  in  any  such  suit,   the  Court  may,  upon  a  petition,  sub- 
sequently   presented,   declare    such    infant,   a   trustee   within    the 
1   Wm.  4,  c.  60,  and  he  will  be  compelled  to  convey  accordingly  (/). 


.r   X  T^      287. 

<«>  I>av:«  t».  Dowding, 


«*P»*.     Warbur- 


ton  V.  Vaughan.  4  Y.  &  C.  247.    Waller 
V.  Jackson,  L.  J.  R.  x.  383. 
(/)  Ibid,  ante,  p.  475. 


P  F 


Of  th»  Appropriation,  Paynunt  mto  Court,  i 
the  Pernnat  Proptrty  of  h 

We  have  already  Been  the  mode  by  whic] 
iUelf  to  manage  the  Real  property  of  iofknb 
and  guaniUana  acting  under  the  authority  of 
are  other  modes  in  which  it  will  act  for 
property. 


Of  the  Payment  into  Court,  and  Approp 
Infant*  under  the  Sta 

t^3.U.~Bt.I.  By  the  36  Geo,  3,  c  52,  s.  3,  it  h  enacfa 
Cn.  vn.  s.  I.  the  infancy  of  any  legatee  the  executor  cai 
iL'^iSS'ISJ^  he  may  pay  the  same,  deducting  the  duty, 
u^  in  Court  of  with  the  privity  of  the  Accountant  Geners 
iS&S  bT  "'  *°  ***^  '"=*=°""'  "f  *=  iegntee,  for  the  paymt 
MatntM.  General  shall  give  his  certificate,  on  the  ] 

of  the  commiasiooerB  of  stamps,  that  the 
paid :  and  such  payments  into  the  Bank, 
of  such  legacy ;  and  when  paid,  it  shall  I 
General  in  the  purchase  of  31.  per  cent 
vidends  thereon,  shall  be  transferred  an 
thereto,  or  otherwise  applied  for  his  ^ 
Court  of  Chancery  by  petition  or  motio 
ever,  the  executor  is  not  bound  to  pay  t 
of  a  year  af^er  the  testator's  death. 

By  section  14,  I  Wm.  4,  c.  60,  wh 
money  shall  be  payable  in  discharge 
release  or  conveyance  shall  be  obta.i: 
act,  shall  be  an  infant,  the  person  1 
payable,  may  pay  the  same  into  the 
Accountant  General  of  the  Court  of  ' 


Martgtgei. 
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placed  to  his  account  in  trust  in  any  cause  then  depending  in  the  said  ^ro-"-? '•^• 
Court  concerning  such  money ;  if  none  be  depending,  then  to  the  credit  -^      '     ^• 
of  the  infant,  subject  to  the  order  and  disposition  of  such  Court,  or  to 
such  persons  and  in  such  manner  as  the  Court  may  direct :  and  the 
Court  is  thereby  empowered  to  order  such  money  to  be  invested  in 
the  public  funds,  and  to  order  distribution  thereof  or  payment  of  the 
dividends  thereof,  as  to  the  said  Court  may  seem  reasonable.    '  The 
cashier  of  the  Bank  is  to  give  a  receipt  to  the  person  paying  such 
money,  which  is  to  be  an  effectual  discharge  for  so  much  as  is  therein 
expressed  to  be  received. 

We  shall  hereafter  see  (a)  that  executors  and  trustees,  till  the 
passing  of  these  statutes,  had  no  means  of  relieving  themselves  from 
responsibility  in  these  cases,  by  paying  the  legacy  or  trust-money  i 
unless  by  filing  a  bill  (ft). 


SECTION   II. 

Of  the  Appropriating  and  Securing  the  Personal  Property  of 

Infants  hy  Order  of  Court. 

I-   "Where  money  or  the  estate  of  infants  is  in  danger  from  the  ortbeat>prd* 
conduct  of  executors,  trustees,  guardians,  or  others  vpho  have  the  ^^/  "^e 
possession  or  management  of  it,  the  Court  will  take  it  from  their  pereonal  pro- 
possession  and  control,  and  itself  undertake  the  administration  of  it,  5j7riVof*°" 
reqmre  the  money  to  be  paid  into  Court,  or  security  to  be  given  for  Conrt 
its  due  management  and  payment.     We  have  already  seen  that  in^][J^^„ 
such  cases,  if  a  hiU  he  ftled,  the  Court  will,  if  necessary,  appoint  a  the  conduct 
receiver  over  the  property.     So  we  shaU  hereafter  find  {hb)  when  we  Sii^^j^'Sd^ 
come  to  consider  the  protection  which  the  Court  extends  over  the  po«»Mion. 
P«>perty  of  infants  fipom  the  acts  of  third  parties,  that  such  executors,  ^^J^w"- 
trustees,  and  guardians  who  abuse,  neglect,  or  are  insufficient  for  of  guardian  or 
dieir  duties  will  be  dismissed  from  their  offices,  restrained  byin-^tec 
junction  from  meddling  with  the  property,  and  forced  to  account  in  ^i'^'^c*^"- 
— ipect  of  it 

"With    respect  to   the    rule    of   Court  requiring  trustees,  and  Payment  inw 
to  pay  money  belonging  to  infants  into  Court,  or  to  give 
for  the  due  management  of  it,  and  future  punctual  payment, 
hy  appropriation  or  otherwise,  in  regard  of  the  danger  it  may  be  in 
of  loss  and  damage,  by  reason  of  their  neglect,  insolvency,  or  breach  Giying  aediritjr 
«.  rr*  '^.  "^^  ^  sufficient  here  to  observe,  that  it  was  a  very  '^^^^^ 

H      K^™*^  ^f  the  Court,  that  guardians  in  socage,  if  there  were 
My  <loubt  of  their  sufficiency,  should  be  ordered  to  give  security  (c). 

CJ^^IBU^  ^  ^^'  ^.  "cl;w«.  Book  n.  (W)  Pat,  Book  II.  Ch.  I.  H;  OT. 

C*>  See  imieruUa.  Dyke  «  n  u  CO  «  Mad.  Eq.  177 ;  Com.  l>»g-  C»*"»^* 

'  ^J»e  V.  Dyke,  Kn.94.      3  (0>  ;  3  Mo.  106. 


KgQ  OF  THE  APPROPElATISa  AN1 

P.JII^Btl-  In  Some  v.  Nobie  {d),  the  bill  suggestir 
CB.VI1.8.1L  ^iniitratot  de  bonit  mob,  and  praying  that 
the  money  to  the  infant  at  fiiU  age,  it  wi 
where  a  niipicion  was  entertaioed  thai 
execute  lus  office,  the  Court  leqiured 
for  his  good  faith  (e).  So  in  Batten  \ 
was  ordered  to  set  apart  a  sum  in  the  h 
an  annuity,  on  account  of  having  threa 
trustecB  had  lent  money  comprised  in  th< 
a  power  to  do  so,  and  it  waa  represer 
ordered  to  be  brought  into  Court  (y). 
after  a  decree  to  account,  wheran  trusb 
place  money  or  stock,  it  will  be  orderei 
and  invested  in  or  transferred  into  the 
of  the  Accountant  General  upon  the 
ment  (A).  So  where  an  executor  had  le 
a  promissory  note,  though  at  inleresl 
into  Court  (*).  So  where  the  plaind 
marriage  setUement  of  their  psienU, 
were  «ititled  had  been  directed  to  be 
securides,  but  the  trustees  bad  lent  it 
motion  on  behalf  of  the  in&nts,  after 
admitted  these  facts,  they  were  ore 
Court  {k).  So  where  a  trustee  had  i 
own  monies,  it  was  required  to  be  pa 
So  a  trustee  who  at  the  request  of  ter 
ordered  to  replace  it,  and  the  fiind  w 
it  appears  generally,  that  executes, 
a  suit  instituted  and  on  motion  on  bel 
to  pay  money  into  Court  when  an  it 
or  appears,  or  no  due  application  of  : 
of  the  admission,  or  proof  to  this  e 
other  way  than  by  shewing  a  proper 
Wbm  th*  II.  But  also  in  general,  whether  I 

fuodiiwx       or  other  parties  holding  money  for 
au^ened  to  M  '  .  ,  , 

JD  daogw.  ind  or  no,  whether  any  suspicion  sttact 

^h."our,  filed  for  the  purpose  even  by  an  iiid 

jgi  ih>  fund     {^ke  the  property  under  its  protecdc 

S^  ""      the  infants  be  money  or  stock,  will 

and  appropriated  for  their  benefit : 

(d)  ZVern.  249.  8e«  alio  DnDCumfaui 
V.  Stnrt.  I  Cu.  Ch.  )3I.  Hall*.  YatM. 
Fid.  2. 

<t)  KeelingD.  Child,  Fm.  36. 

(/)  3  P.  wmi.  163,  Mid  M*  Slanniag 
tk^vlcSP.  Wiiu.336. 

to}  Fanw  «.  CoItitT,  1  Tm.  Jun.  170. 

A)  wlMu  ».  Ntwmu.  4  Vm.  139. 
Hucom  v.  Allen,  Dkk.  499. 
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appropriation  out  of  Court,  or  security  to  be  given  for  ite  due    pay-  SH/^H^gB'iJ- 

ineot  and  appropriation :  and  that  whether  their  interest  in  it  be  ab 

solute,  vested,  future,  contingent,  or  divestible  on  a  contingency. 

A  so^estion  of  danger,  or  that  the  trustee  had  abused  his  trust,  ^j;®*^"  ©^ 
seeins  farmcrly  to  have  been  required  on  the  ground  of  the  confidence  mer^reqiJiwd. 
reposed  by  the  donor  or  the  law  (p)  in  him.  In  DUhn  v.  MimnU 
coBheU  (  9)9  it  ^8  aaid  by  the  Court  that  an  executor  is  not  obliged  to 
me  security,  nor  is  it  usual  for  equity  to  compel  him  to  do  so  unless 
upon  affidavits  of  insolvency  or  misconduct,  but  this  is  no  longer 
necessary  (r). 

So  although  the  executor,  trustee,  or  guardian  be  most  respect- 
able* and  no  suspicion  attach  to  his  conduct,  yet  if  the  fund  be  the 
subject  of  litigation  in  Court,  and  it  appear  to  belong  to  infants,  it 
will  be  required  to  be  paid  in.    As  where  an  executor  filed  a  bill  to  ^^ 
obtain  a  sum  of  stock  from  trustees,  the  testator  having  bequeathed  and  ttttanen'- 
it  to  several  infimts,  the  Court  ordered  it  not  according  to  the  usual  JJJJnyj^? 
rule,  to  be  paid  to  the  executor,  but  into  Court,  not  from  suspicion,  rule. 
but  on  general  principles,  and  the  dividends  to  be  paid  to  the  father 
for  their  maintenance,  the  infants  to  be  added  as  parties  to  the  bill  {$). 
Where,   however,  no  actual  danger  is  suggested  to  the  fund,  time 
will  be  given  him  to  pay  it  in  {t). 

1 .   RrMt.  Where  infiuits  have  an  absolute  interest  in  sterling  money.  The  rale  ap- 
stock,  or  other  personal  chattels,  they  are  entitled  to  apply  to  the  Court  jj^  J  hl^e  an 
to  have  their  legacy  separated  firom  the  bulk  of  the  testator's  property  absolute  iote- 
if  the  gift  be  by  will,  or  paid  over  by  the  trustees  if  their  right  arise  ^^ 
under  a  deed  or  settlement  («),  and  appropriated  by  investment  uiider 
the  direction  and  control  of  the  Court,  according  to  present  practice, 
in  the  three  per  cent,  consols,  the  sole  fund  the  Court  uses,  for  their  be- 
nefit :    or  otherwise  to  have  it  appropriated,  secured,  and  invested 
according  to  the  direction  of  the  Court     Of  this  kind  was  the  case 
of    Orrok  V.  Bifmey  above  stated.      The   former  practice  of  the  Court  formerly 
Court  seems  generally  to   have  been  to  require  security  only  to  be  ^"Jun^  ^^ 
^ven  for  payment  to  the  infant  when  of  age,  but  of  late  years,  actual  on  appropna- 
pajrment  into  Court,  unless  under  peculiar  circumstances,  is  required.  {J!lSt2»i*'nanie. 
In  fatten  v.  Earnky^  however,  the  executor  was  ordered  to  set  Now  actual 
apart  a  sum  in  the  hands  of  a  trustee  to  answer  an  annuity,  on  ac-  Jf^'^i^l^^ 

^^  -        ^   —  "  ur  appropriA' 

count  ot  having  threatened  not  to  pay  it    So  although  no  threats  tmn  by  the 
^*^  **«»  ««d,  nor  was  there  any  reason  to  doubt  the  executor,  ^^i;",*,*;^ 
yet  be  was  ordered  to  give  security  to  answer  the  legacy  (y).    In 

2-»        Si^T^u.  *°"'  »•  Noble.  2  Vera. 
1«:      "*««»»««»  ..  Start.  \   tu.  Cb. 

<«?  *^:  PC. 812. 


Rutherford  v.  Dawson,  2  B.  Sc  B.  17. 
Strange  v.  Harria.  Blake  v.  ®^^®»  *^?r"- 
Jackton v.  De  La  Creuze,  IB.  C C.  105 ; 
1  Ves.  282. 


(*)  Orrok  v,  Bimiey,  J«c.  264. 


Finney, 
K  Benne 
'u)  2  Sch.  &  L.  26. 
[y)  Slaimiiig  t- .  Style,  tupra. 


f 


l' 


582  OP  THE  APPROPRIATniO  AKD  SECUIUli 

PtJII.— Bk.i.  Hall  ▼•  Yates  (z\  there  was  an  absolute  legacy  of 
^"•^"•«"-  and  the  guardian  wa>  directed  to  give  Kcuri^  to 
the  will.    In  Dyke  v.  Dyke  (a),  several  legades  ^ 
j  to  be  paid  one  year  after  the  testator's  death ;  the 

'  the  executor  refused  to  pay  them,  as  the  infimts 

discharges  without  indemnification  b;  the  Court 
that  the  Master  should  see  them  placed  out  on 
in  the  name  of  the  plaintiff,  the  gnar(Qan,aDd  if  t 
curities,  they  were  to  remain  so,  and  the  exec 
the  demand,  was  to  be  indemnified.  As  befoT< 
>  can  now  pay  in  the  money  into  the  Bank  wi 

Court,  and  the  Court  will  invest  the  fond  in  ge 

<;ent8.,  and  not  on  any  other  security,  thougl 

.    remain  on  mortgage.    In  JIfoor  v.  Jgar  (6), 

chambers  in  the  Middle  Temple,  and  fonushed 

a  trust  appearing  in  these  things  for  the  \n\ 

was  in  possession,  was  ordered  on  oath  to  d 

the  furniture,  books,  &c.,  and  to  deliver  it  to 

Althcmgh  in  ft   In  Bktke  V.  Blake  (c),  the  testator  had  appo' 

mentary^guar.  ^^cntary  guardian  and  executor,  and  dispos 

dian  to  whom   sonal  property,  giving  the  management  of  b 

bad  ezptessly   to  the  guardian  and  executor ;  he  was  order 

Sll^!!l^eiit  of  into  Court,  and  that  it  should  be  laid  out  for  tl 

^  property,    the  Court  expressly  disclaiming  any  imputati< 

debts  having  be^i  paid,  there  was  no  reaj 

outstanding.    So  where  defendant  covena 

tlement  to  pay  850/.  to  trustees  withip  a  a 

so,  on  his  admission  by  his  answer  to  the  \ 

money  was  in  his  hands ;  on  interlocutoi 

was  ordered  to  pay  it  into  Court  {d)n     In 

a  suit  for  the  administration  of  the  teatatoi 

due  from  the  executors  was  paid  into 

course. 

JBillsforsecur*      Such  bills  for  the  securing    and   in 

ma^fb^rought  infants  are  frequently  brought,  pending 

during  a  suit     Court  (/). 
in  the  Eccle-  _      ri  ^ 

siasticai  Court.     In  Chambers  V.  Cotchell  (^),  infants 
Jb«iutc*?nte.  interest  in  legacies;  but  if  either   died 
rest  defeasible  go  over  to  the  survivor;  if  both  80  diec 
flpbaequcnt!"    legacies  Were  decreed  to  be  paid»  with  ' 

(s)  Fin  2.  Stra 

(a)  Ibid.  94.  (. 

(6)  Ibid.  382.  C 

(c)  2  Sch.  &  L.  26 ;  and  see  Anon.  4  < 

Sinu  359.    Carmichael  v.  WiUoo,  3  Moll.  ( 
92.    Rutherford  v.  Dawson,  2  B.  6c  B.  17. 
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bill,  the  guardian  to  give  his  own  security,  that  if  either  of  the  PT.m^BK.L 
legatees  died,  the  legacies  should  go  according  to  the  will.  Ch.VII.s.iX. 

If  Hfae  ^property  condst  of  goods,  furniture,  books,  &c.,  the  course  Furniture, 
seems  to  be,  that  the  guardian  or  trustee  should  make,  and  deliver  ^^^'*^*^^' 
io,  on  oath,  to  the  Master,  an  inventory  of  the  effects,  and,  if  re- 
qtiiute,  should  give  security  to  make  them  over  to  the  infant  at  the 
proper  time  (A). 

2.  Secondly.  The  rule  of  the  Court  is  the  same,  if  the  interest  of  the  where  the 
b&nt  be  vested,  although  the  time  of  payment  or  enjoyment  be  vested,  bat  tho 
pos^wned.    The  practice,  however,  as  in  the  former  case,  appears  enjoyment  is 

.1  •   J       1.     V         i  1.  1       1 1  postponed  or  is 

to  nave  vanea;  whether  the  executor,  trustee,  or  guardian,  should  subse<|aeiitiv 
be  called  upon  to  pay  in  the  money,  or  should  merely  give  seeurity  ^^^^Je 
for  doing  so.    The  modem  practice  seems  to  be,  that  if  the  interest,  applies, 
or  any  part  of  it,  be  payable  to  the  legatee,  the  money  should  be 
paid  in,  and  invested  in  the  Court :  but  if  it  be  a  mere  gift  of  money, 
with  no  interest  payable  in  the  mean  time,  or  if  the  nature  of  the  when  the  pro- 
property  be  such  as  that  it  cannot  be  paid  in,  that  security  only  P^r^7.>"^^ 
should  be  taken ;  but  if  such  security  cannot  be  given,  or  be  refused,  secured  in 
then  the  money  must  be  paid  in,  or  a  receiver  appointed.    Thus  in  ^hcnsecunty 
Phiffps  V.  Annesleg  (s).  Lord  Hardwicke  said,  that  where  there  is  a  only  is  to  be 
chaise  upon  a  personal  estate,  though  not  immediately  payable,  yet  ^^^ 
the  person  entitled  may  come  into  the  Court,  and  pray  that  a  suffi- 
cient sum  may  be  set  apart  to  answer  the  legacy  when  due.    And  in 
Jackson  v.  MUb^  or  De  La  Creuze  (k),  he  repeated  that  this  was 
always  done  in  the  case  of  a  legacy,  though  contingent,  or  payable  at  a 
iiiture  day,  so  that  it  might  not  &11  into  the  bulk  of  the  estate.    And 
this  is  done  to  secure  the  interest  of  every  party,  without  any  sug- 
gestion of  insolvency  or  wasting  of  assets.     In  that  case  the  executor 
was  decreed  to  set  apart  a  fund  to  answer  future  demands  under  a 
contract ;  and  it  was  decided,  that  if  the  estates,  which  are  the  fund, 
are  leasehold,  the  Court  will  order  a  sufficient  part,  to  answer  this 
demand,  to  be  set  aside,  as  the  Court  would  do  if  they  were  mort- 
gages {I),     In  Ducumban  v.  Sturt  (rn),  a  testator  gave  to  the  plaintiff 
1000/L  to  be  paid  at  twenty-one :  the  executor  was  ordered  to  give 
security  for  its  due  payment  at  that  time.    And  a  similar  decision 
was  given  against  the  demurrer  of  the  executor  in  Edwards  v. 
Couchman  (n).     In  Ferrand  v.  Prentice  (o),  the  testatrix  gave  to  the 
plaintiff  SOOL  to  be  paid  ten  years  after  her  death,  but  no  interest ; 
although  no  particular  reasons  were  assigned,  yet  it  was  decreed 
that  the  defendant  executor  should  give  security,  to  be  approved  of 
hy  the  Master,  or  in  default,  that  the  same  should  be  paid  into  the 

(i^)  See  Moor  V.  Agar,  Fin.  382.  firecken  (I)  SeeWebberv.  Webber,  1S.&S.  311. 

f'  fiendey,  and  tke  other  cases,  pmt,  685.  (m)  1  Cas.  Ch.  121. 

0)2Atk.58.  (n)  Fin.  317. 

(k)lh.  C.  C.  105;  1  Ves.  282.  (o)  Amb.  273;  2  Dick,  568. 
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FtJII— 61.1.  Bankfirith  the  jwivity  of  the  Accountant  Gemnl,t 

CH.V1I.S.II.  ^^^^ .  ^  j  ^^  the  end  of  ten  jrean  the  pliintiff 

apply  for  it ;  the  defendant  to  pa;  tbe  pluntiff  he 

by  the  Master  {p).    In  H^ottn-  t.  Cooi*  (})  1  lei 

complainant,  who  was  tirehe  yon  of  age,  to  1w  1 

the  father  filed  a  bill  for  tlie  invettment  of  the  1< 

decreed,  notwithstanding  it  vas  holdeo,  that 

entitled  to  receive  it  till  twenty-four.    In  Gn«n 

of  5000^  WBB  bequeathed  to  a  female  infant,  to  b 

or  marriage,  with  intereal  at  four  pet  cent.-,  b 

it  was  to  aink  into  the  residue.    On  the  bill 

father  and  next  friend,  on  appeal,  a  decree  of  ib 

for  a  reference  to  compute  ioletest  on  the  le 

from  the  end  of  one  year  from  the  teataloi'i 

produce  should  be  laid  out  in  the  three  per  ee 

Accountant  General,  upon  the  tniata,  and  su^ 

in  the  testator's  will,  was  affirmed :  the  prodno 

per  cent)  was  decreed  to  belong  to  the  inbnt;  1 

said,  that  if  the  interest  had  been  severed 

must  have  ordered  that  to  be  secured  also.    ' 

of  danger  to  the  flind.     In  Cary  v.  Jtktw  (■ 

to  bis  daughter,  to  be  paid  at  twenty*one  or 

if  she  died  before,  to  sink  into  the  residue. 

the  money  should  immediately  be  appropri! 

benefit;  the  interest  to  accumulate,  and 

and  what  was  not  used  for  maintenance  to 

Whna  the  3.  l^irdk/.  The  same  course  will  equt 

'^UKlto  X     IcgotM  or  donee  is  entitled  to  a  Tested  Uf< 

T«tted  life        stock,  or  Other  personalty,  or  for  other  a  le 

'o^btr'itm     interest,  subject  to  the  life  estate  of  anc 

a^ta.oi  to  %n  Sfnith(u),  a  testator  gave  an  annuity  of  3 

intereM  lubject  lif^i  ^^^  directions  to  purchase  stock,  in 

^^  ^'1'        names  of  trustees,  enough  to  pay  the  ann 

■lurher,  decease  of  the  annuitant,  was  left  thus  :  tl 

cDnne^bloU     "'"'>  ''"^  if  none,  to  the  daughters,  and  t 

luwcd.  the  real  estates  were  to  be  sold,  and  t 

personalty.     On  a  bill  filed  by  the   on 

praying  that  the  will  might  be   eatabl 

priated,  the  executors,  by  their  answer, 

standing  in  the  three  per  cents,  a  large 


.   ^  _..  *wni1ucue,ilH<l. 

(r)  1  B.  C.  C.  tOS. 

<0  2  B.  C.  C.  58. 
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and  they  consented  to  transfer  10002.  stock  as  a  specific  appropria-  PT.m-^B.i. 
tion  iinr  the  annuity;   and  an  order  was  made  accordingly.     Iq Cb. viL s. ii. 


Coane  tilien 


Braekm  ▼.  BmUey  (x),  goods  and  a  library  were  bequeathed  for  ^eret£ 


life,  sod  after  to  the  defendant's  daughter,  whom  the  complainant  i^ropepr 
marriedi  and  who  died ;  her  executor  was  declared  entitled  to  have 
security  for  the  delivery  of  the  goods,  or  account  of  the  value,  after 
the  death  of  the  tenant  for  life.    But  although  the  old  practice  was 
thus  to  give  securi^,  yet  now  the  course  is  that  the  tenant  for  life 
should  only  give  an  inventory  or  schedule,  to  be  deposited  with  the 
Master  for  the  benefit  of  all  parties :  and  that  in  this  case  there  must 
be  danger  to  require  security  (y).    Therefore,  if  tenant  for  life  of 
plate  sells  part  of  it,  a  bill  lies  for  payment  of  the  value  of  the  part  sold, 
sod  for  an  injunction  and  security  for  the  remainder  (»)•    In  Totrng 
V.  JBwdett  (a).  A.,  by  will,  gave  all  his  personal  estate  to  his  wife  for 
life,  and  to  bis  grandchildren  100/.  a-peice,  if  they  attained  twenty- 
ooe.    One  of  them  did  so ;  and  filing  a  bill  for  the  legacy,  it  was 
held  not  payable  till  the  wife's  death,  but  that  security  should  be 
given  for  payment  in  the  mean  while ;  and  household  goods,  plate, 
linen,  &&,  having  been  given  in  like  manner,  that  the  infimt  was 
entitled  to  have  security  and  appraisement  for  that  likewise.    The 
decree  was  for  a  reference,  to  see  if  the  security  was  good,  and  for 
such  further  security  as  the  Master  should  think  proper.     In 
Holland  v.  Sughet  (b)  a  testator  left  his  wife  50,000  rupees  for  her  Where  the 
life,  to  be  nused  out  of  his  real  and  personal  property;  after  her  F<!imn^'* 
death  to  their  children,  with  a  power  to  her  to  vary  the  proportions:  country, 
the  residue  to  his  wife  for  life,  and  after  her  death  to  their  children 
in  the  same  way :  the  brother  and  wife  to  be  guardians  and  exe- 
cutors.   The  widow  proved  the  will,  and  invested  the  money  in 
India.    In  180S  she  came  to  England,  and  married,  and  the  brother 
took  probate  in  England.    The  bill  was  filed  by  him  and  the  infant 
sgainst  the  wife  and  second  husband  for  an  account,  and  investment, 
and  appropriation  of  the  money.    The  Lord  Chancellor  held  that 
there  was  no  duty  for  the  executors  of  a  person  dying  abroad,  and 
who  leaves  property  and  a  family  in  a  foreign  country,  to  invest  it 
here;  but  both  parties  having  returned  to  England,  the  infant  had  a 
right  to  have  the  fond  brought  here,  and  invested,  even  though  it 
were  to  the  diminution  of  the  widow's  income :  but  the  widow  was 
held  entitled   to  what  it  had  produced  in   India.     In  Howe  v. 
Dartmouth  (c)  the  general  rule  was  laid  down,  that  where  pereonal 
property  is   bequeathed  for  life,  with  remainders  over,  and  not 
specifically,  it  is  to  be  converted  into  three  per  cents.,  subject,  in  the 

(x)  1  Ch.  R.  59.  299. 

(y)  Foley  «.  Bnnell,  1  B.  C.  C.  276.  (a)  2  £q.  Cat.  Ab.  657 ;   8  Vin.  418  ; 

Ueke  «.  BeniMli.  1  Atk.  471.    Bell  'V.  Ki-  5  B.  P.  C.  64. 
Baiioo,2  Atk.  82  ;  see  Yonng  v. Bnidett,  (b)  3  Mer.  686 ;  16  Yes.  111. 

m,  (e)  7  Yes.  137  a. 

(0  Morriwn  v.   Orchard,  2  Mad.  £q. 


S86  OP  THE  AWHOPHUnXD  AND  HCUKIN 

Pt.1II^Bi.i.  csm  of  a  real  Becurity,  to  an  inquiry  vbethei  it  b 
^''•^"•^■"-  all  parties.     Id  PowU  v.  Ckater  [d),  the  teiUtc 
estate  upon  certain  uses,  and  the  leaidiK  of  tu 
settled  to  the  same  uses ;  the  bill  wu  filed  b;  i 
life ;  and  invotment  of  the  fiind  in  Court  vai  01 
In  Mn.  Soadiey't  case  (s),  abebetpiealhedalife' 
percent,  stock,  to  aDr.A.,  andifterhiidecease 
his  children  at  twenty-one  or  nurriage ;  the  (imd 
cordingly,  by  order,  in  the  thiee  per  centa.  In  Bi 
a  testator  gave  lOOOt.  to  the  &ther,  the  better 
vide  for  bis  yonnger  children,  vith  renuindet 
likepurposet :  if bothshoulddiebefarehim,he 
(be  younger  children.     The  bther  consent 
it  was  ordered  that  he  should  lay  propauis 
the  purpose  of  securing  it  for  the  benefit  of 
with  liberty  for  them  to  apply  on  coming  of  ^ 
Whcretbagifi      4^  FourtlUg.  When  the  gift  is  contingent,  o 
OTh^^i^  given,  the  same  course  may  be  taken }  for  gew 
iaienct  ii         tbough  entitled  to  a  mere  contingent  intereB' 
^"^  cause  shewn,  apply  to  the  Court  to  have  his  inte 

In  Gnen  v.  Pigot  (A),  (where,  it  will  be  reco! 
be  pud  at  twenty-one,  or  marriage,  wWi  int, 
before,  to  unk),  Lord  Hardwicke  said :  " 
its  being  contingent  or  fixture,  and  if  the  ii 
the  piindpal,  it  must  be  appropriated." 
WhMina  contingent,  and  of  a  sum  of  money,  or  ot) 
iniercH  giren.  ^^  ^  pip«i,  the  sum  will  not  be  directed 
not,  strictly  speaking,  be  appropriated  or  i 
ascertained  what  amount  of  stock  will,  a< 
the  sum  of  money  required.  The  pxesen 
toation,  appears  to  be  in  the  case  of  &  leg 
fond  to  be  paid  to  the  person  entitled  to 
bended,  in  the  case  of  a  trustee,  the  ord 
in  bis  hands :  the  party  entitled  in  the  firt 
rity  for  its  payment  when  the  contingenc 
consist  of  stock,  or  other  personal  or  real 
as  &r  aa  possible  appropriated,  and  the  pi 
given  followed.  StudAohne^.  S'odgsoni.t) 
not  respecting  an  infant.  A  term  for  yet 
were  bequeathed  to  A.,  an  infant,  and 
and  his  mother  should  die  without  an;; 
did  die  during  his  infancy,  the   mothe: 

(d)  7  Vn.  M2,ii.,udctsesthMe  cited.  1  . 

(()  Ibid. 

(/)  4    Vc>.    498;    we   Houghtoa      v. 
FnDklin.lS.  &8.390. 
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years  of  age.    The  devisee  over  brought  a  bill  against  the  exeoittrix  PtJII.— Bk j, 
for  an  account^  and  to  have  the  personal  estate  secured,  and  set  apart  ---^ — '-^ — 
to  await  the  contingency,  and  the  money  arising  from  the  rents  and 
profits  placed  out  on  security  fi)r  the  like  purpose,  all  which  seems  to 
have  been  ordered  by  the  Court    In  Fakmr  v.  Mason  {k),  the  tes^ 
tator  gave  5002.  to  his  grand-daughter,  to  be  paid  at  twenty'K>ne,  or 
marriage :  if  she  died  before,  then  over.    It  was  held  by  Lord  Hard. 
wicke  to  be  a  contingent  legacy,  that  she  was  not  entitled. to  the  in- 
terest or  to  have  the  priacipal  secured,  but  that  the  plaintiff  should 
be  at  liberty  to  af^ly  to  the  Court  for  raising  and  paying  the  same» 
and  for  fbrther  directions  when  she  should  attain  twenty-one.    No 
mention  was  made  of  compelling  the  executor  to  give  security  for  the 
payment  at  that  time.     In  Onslow  v.  Smith  (Q,  in  the  case  of  a  con- 
tingent legacy  payable  at  twenty-one,  Lord  Cowper  directed  the 
money  to  be  laid  up  till  it  was  seen  whether  the  legatee  would  at- 
tain that  age.    In  Heath  v.  Perry ^  (m),  the  legacies  were  to  be  paid 
at  twenty-one,  if  the  legatees  should  attain  that  age,  but  not  other- 
wise ;  if  any  died  before  that  time  that  legacy  was  to  be  void.     The 
bill  was  brought  for  interest  on  the  legacies,  but  Lord  Hardwicke 
held,  that  the  legacy  being  contingent,  the  legatees  were  not  enti- 
tled to  have  it  secured  for  their  benefit  particularly,  but  ordered  it 
generally  to  be  placed  out  at  interest,  upon  government  or  real  se- 
curity, subject  to  the  contingencies  in  the  testator's  will.    So  in 
Starkie  v.  Smith  (»),  legacies  were  given  at  twenty-one,  the  residue 
to  be  placed  out  at  interest  for  the  benefit  of  the  eldest  grandson  • 
the  Court  would  not  direct  the  legacies  to  be  placed  out,  but  gave 
the  legatees  leave  to  apply  for  them  when  payable.     In  Webber  y^ 
Webber  (o),  a  testator  gave  to  each  of  his  daughters  10,000/.  on  their 
respective  marriages,  and  after  the  death  of  their  mother  an  annuity 
of  1,200/.  equally  between  them,  whilst  they  continued  unmarried ; 
if  one  married,  the  other  was  to  have  an  annuity  of  800/.  till  the 
mother's  death  or  her  own  marriage.     One  married  in  the  testator's 
lifetime*     On  a  suit  for  administration  of  the  estate,  the  Master  re- 
ported all  the  debts  and  legacies  paid,  except  the  10,000/.  to. the 
unmarried  daughter.     An  appropriation  was  made  to  answer  the 
annuity^  and  the  other  parties  insisted  that  that  would  be  sufficient  to 
answer  both  demimds,  as  the  daughter  never  could  be  entitled  to 
both.    Sir  J.  Leach  said,  that  the  sum  she  was  to  receive  on  her 
marriage  being  in  money,  her  legacy  was  not  capable  of  being  se- 
cured by  the  appropriation  of  stock ;  and  he  decreed  that  the  residuary 
legatee  should  receive  the  whole  sum  in  Court,  upon  giving  security, 
to  the  satis&ction  of  the  Master,  for  the  payment  of  the  legacy  if  the 

(k)  Dick.  70;  1  Alk.  504.  (n)  Dick.  620. 

(0  Cited  3  Atk.  102.  (o)  1  S.  &  S.  311. 

(n)  3  Atk.  101. 
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pT.ni — Bi.I.  event  happened,  and  that  U  might  be  tecured  on  Ui 
"■""■'"■ofmiM^yonUnd. 

l^«<:y  1^"  5.  /l|/tA^.  A  legacy  or  portioti  charged  on  land,  ] 
ralkodf'*'^  day.  wUl  not  be  directed  te  6a  riW0(i  and  Kcured;  I 
does  not  hold,  for  peraonal  estate  may  be  spent  i 
eitaU  camiot  nm  auay  (p).  But  if  payable  imn 
raised  and  secured,  if  it  appear  for  the  in&nt's  be 
beBo(y> 

Putr  ipplrng      The  Court  will  not  act  to  secure  the  fund,  u] 

la  the  Court         „  ,  ,  .  ■  .         , 

mniiibawm     of  a  paT^  who  Can  shew  DO  title.     Ai  vhere  a 

nUd  title.        ^^  ^  j^ j  under  a  will,  upon  attuning  tirenty-om 

over  if  he  died  before  that  age ;   he  wmt  abro 

before  attuning  it,  and  had  tMt  since  been  heard  i 

by  his  representative,  to  secure  the  money  for  the 

be  found  entitled,  and  motion  thereupon,  to  pt 

Court  to  abide  the  event  of  the  suit,  it  was  refuses 


SECTION  III. 

Of  the  Mode  and  lime  qf  Payment  into  and  A 
Coartt  and  of  giving  Security  for  Pi 

^J"*^'^        I.  Unless  under  statutes,  it  is  apprehended, 

cunot  be        OT  guardians  will  not  be  compelled  to  pay  monej 

^buTfiwI'"  "  **^  being fited.     But  the  Court  will  not,  in  ge 

Vm  till  it        nude  till  it  clearly  appears  a  sum  is  due,  either  ' 

•  «liV5S«"  """wer,  or  by  the  account  taken  before  the  S 

never  operate  as  a  discharge  of  the  trustees  or  et 

ordered  so  to  pay  or  transfer  it,  undl  the  Msate 

count  and  made  the  report  (<)     But  the    exi 

paying  it  in,  by  excusing  himself  that  there  are  y' 

where  it  appears  that  the  testator  had  died  tl 

Not  if  dsbii     But  if  there  be  no  laches,  and  the  debts  are  still 

•^■jjj*""'-   not,  in  general,  be  compelled  to  pay   it  in    o 

Nor    til  debt!  ^"^  '^  "'"^  generally  be  laid  down  that,  unless 

P^  ind  fand  viour  OH  the  behalf  of  tbe  legatees,  undl  the  de 

'  *"'  fond  is  clear,  {x)    But  if  the  executor  or  tru 

balance,  but  states  he  has  payments  to  make,  h< 

Qnng  tbe  amount  of  the  latter  by  affidavit,  {y)      j 

(p)  Bae  Attornej  Qenenl  v.  BiIitnM,  3  (t)  Uonlocl 

Atk.   lis.    Prowtt  «.  AbiDgdDB,  ]  Alk.  (u)  SlBDaini 

4B4.  Hill  D.  Terrf,  I  Atk.  SOl,  there  cited.  Dillon  v.  Moi 

(t)  WiddomoD  c.  Duck,  a  Mer.  494.  Rutharfonl  v.  1 

(r)  BroHiDa  V.  Dudbridge,  3  B.  C.  C.  <i)  Ex  parti 


ten'Ca.  1 

(y)  / 
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balance,  bat  that  an  action  is  pencKng  against  him  for  a  debt,  he  will  Pt.iil-*Bk.i. 

be  ordered  to  pay  in  the  whole,  with  liber^  to  apply  in  case  plaintiff -!= — '—^ — * 
recover,  (a) 

II.  But  on  the  coming  in  of  the  answer,  the  Court  will  order  so  Payment  into 
much  of  the  testator's  property  as  the  executor  admits  to  have  in  his  ^ai  ly  enforeed 
bands,  to  be  paid  into  Court  (a),  with  interest,  if  he  admito  having  ^^^^^"^""^ 
made  any  by  it.  (&)    So  in  all  cases  where  an  answer  contains  a  answer, 
clear  admission  that  there  is  trust-money  in  the  hands  of  a  defendant,  or  whenever  a 
the  Cowt  will  order  it  to  be  paid  into  Court  on  interlocutory  applica-  to  be^due?' 
tion.  (e)    But  on  modon  to  compel  an  executor  to  pay  money  into 
Court  on  his  answer,  his  answer  only  can  be  relied  on ;  and  no 
affidavit  can  be  relied  on,  except  that  of  a  calculator  or  accountant 
iweariog  to  the  amount  from  the  schedule,  (d)    So  it  is  the  settled 
practice,  if  on  the  examination  money  be  admitted  to  be  due,  to 
move  that  it  be  pud  into  Court  before  further  directions :  but  in  this 
case  the  order  will  not  be  extended  to  the  interest  (e).    So  on  the 
decree,  if  the  bill  be  for  administration  of  the  testator  s  estate,  or  for 
a  legacy,  if  the  trustees  or  executors  admit  assets  (/),  monies  ad- 
mitted to  be  due  by  them  or  the  legacy,  will  be  ordered  to  be  paid  in,  wuh  interest, 
and  an  account  directed  as  to  the  remainder,  whether  specifically 
bequeathed  or  not :  and  the  Master  will  be  directed  to  compute  interest 
on  those  demands  which  carry  interest  ( jr). 

III.  After  a  decree  in  a  suit  for  administration,  the  legatees,  or  ^.*?'^  ^ 
if  respecting  trust  money,  the  ceiUd  que  trusts,  then  go  in  before  the 
Master,  and  prove  their  legades  and  demands  (A).  In  an  adminis- 
tration suit,  in  de&ult  of  doing  so  within  a  limited  time,  legatees 
uaed  to  be  excluded  the  benefit  of  the  decree  (i) ;  but  this  seems 
inoorrecty  and  is  not  now  the  practice  (k). 

On  the  Master  making  his  report,  after  the  reference,  on  applica-  ^^^  <i«cree 
&>n  by  motion,  or  on  fiirther  directions,  guardians,  trustees,  or  exe-  of  the^Mil^ 
cutors  will  be  ordered  to  pay  the  money,  or  the  balance  appearing  ^^^^^^ 
doe,  mto  the  Bank,  with  the  privity  of  the  Accountant  General  (Q.  wUi  be  oniered 
And  the  same  course  is  followed,  where  legacies  are  charged  on  real  ^  ^  ^ '"' 
estate,  or  portions  to  which  children  are  entitied  when  they  become  Where  legacies 
pajrable,  and  proper  directions  will  be  (pven  for  raising  and  paying  chai^^on 
the  same,  if  found  necessary,  and  for  the  benefit  of  the  infimt,  that  IumI,  become 
they  should  be  raised  and  paid  in ;  but  a  reference  will  previously  be 

it)  Yare  v.  HarriMm.  2  Cox,  377.  Downes.  1  V.  &  B.  15a 

(«)  Stiangev.  Hanii,mpra.  (/)  Whopham  v.  Wingfield,   4    Vei. 

(b)  Fairiy  v.  Fieeman,  I  V.  &  B.  60.  030. 
,.  (e)  Twnmv.  Beiifield,3Mad.  62.  Col-         (g)  See  Forms,  Set  Dec.  62,  65,246. 
Jb  v.  Co1Bs»  2  Sim.   366.    RothweU  v.  (h)  Ellisoo  o.  Aiiey,  Set.  Dec  66. 

RsthweD.  2  8.  &  S.  217 ;  Anon.  4  Sim.  (0  Loder  e.  Hallett,  ibid. 

359.    Standish  «.  Herbert,  2  Moll.  522.  ik)  Set.  Dec.  65. 

(d)  Black  «.  Craifthton,  2  Moll.  554.  n)  Set  Dec.  tupn.    Rockv.Hardman, 

,  (i)  Caffeven  v.  Peleis,  3  Anst  754.  4  Mad.  253.    Gordon  v.  Botbley,  3  Ves. 

Hiteh  V.  ,  19  Ves.  117.     Wood  v.  572. 
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PtJIT.— BlI.  made  to  the  Matter,  to  inquire,  whether  it  be  for  I 
Ch.vii.s.  III.  jjj^  jjjg  j»operty  be  contiaued  in  the  present  stati 


Mnatbepudin      In    Carmiehoel  v.   WiUan{n),  where  a  decre 

report  be'  "    og^uBt  an  executor,  pending  his  appeal,  a  report 

enepud  Master  of  a  sum  due  from  him,  and  was  excepted 

ttong  do  oDt  '^  howeTef,  uot  touohiDg  the  question  of  the  balanci 

■fleci  the         motion,  BCtttng  out  the  precise  bddi  due,  he  was  oi 

and  it  is  the  constant  practice  to  order  so  mach  ti 

exceptionB  do  not  touch.     Where,  however,  no  i 

the  fund,  tiote  will  be  given  to  pay  in  the  mone 

caae  of  Carmiehael  v.  Wilson,   where  the  bud 

reported  due  from  the  executor  was  a  large  one,  t 

^"'^"'""'repreBeiitttion  that  his  property  was  ample,  and 

pledgs  hit  pro-  hardship  to  him  to  have  to  sell  it  and  pay,  waa  pe 

umgUie       ^y  stating  in  open  Court,  the  description  of  his  | 

■Doae;  ia.       senting  that  they  should  in  equity  be  bound  fi 

due :  no  deed  being  necessary,  a  declaration  ii 

sufficient     It  was,  however,  ordered,  that  if  tlue 

sented  to,  the  money  should  be  paid  in. 

to'i«"'l!iad     After  a  decree  to  account)  containing  a  sp 

retarence,  en-  Master,  to  see  what  part  of  the  property  shoul 

L»°oat'^£^    mortgage,  and  what  not,  executors  who  had  an  e 

noMj  tkMD.    will  to  lay  out  momes  on  leal  securities,  were  n 

there  ba  u"     money  on  bond,  and  lay  it  out  on  mortgage, 

"P^^P°**'  friend  having  served  then  with  a  notice  to  pay  it 

eMUL^ibem.  they  act  thua,  on  petition  on  behalf  of  the  i 

ordered   to  call   in  the   mortgafges,  and   recei 

thereon,  to  pay  the  same  into  the  Bank,  to  be  1« 

cause.  On  noncom[diance  in  a  case  of  this  natui 

on  motion,  to  pay  it  in  wi&in  a  month,  with  it 

of  laying  it  out,  or  re[dace  the  stock  from  wbi 

the  dividends,  so  much  as  the  money  would  fa 

time  it  was  hud  out*  and  to  pay  the  costs  of  the 


SECTION  IV. 

Of  the  Actual  Payment  and  Immttrnm 

HoMf,  when       j_  Money,  or  legacies  to  which  in&nt  wards  in 

how  tp.  the  Master  confirmed,  or  by  decree,  appear  entit 

g^f™^  "     into  Court  on  their  behalf,  will  iu  general  be  or 

the  credit  of  the  cause.     But  if  it  be  clear,    e 


SU's 
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the  Master  confinned,  or  on  decree,  or  otherwise,  that  they  are  PtJII.— Bci. 
entitled  to  a  certain  wpecifie  sum,  or  where  the  shure  of  the  infants  is  ^"-V^^-^'^V' 
well  ascertained,  the  amount  will  be  directed  to  be  appropriated,  and 
carried  to  their  separate  account  (9).  If  the  whole  fund  have  been 
pievioosly  laid  out,  the  Master,  on  refinence,  made  on  petition  or 
motion,  will  be  ordered  to  compute  how  much  stock  it  will  be  neoes* 
sary  to  set  apart  to  answer  the  legacies  (r).  Orders  may  be  obtained 
for  a  transfer  from  one  account  to  another  («)• 

When  the  money  is  once  laid  out  and  duly  approprialedt  whether  Effect  of  ap- 
by  the  Court  or  the  executor,  if  properly  done  by  him,  the  Court  propmtioa  in 
cannot  give  any  of  the  intermediate  to  any  other  person  than  the 
objects  of  the  appropriation,  although  the  will  may  direct  interest 
only  at  three  per  cent  (<)•  So,  in  such  case,  the  parties  entitled  to  the 
legacy  or  other  fund,  for  which  the  appropriation  was  made,  must 
take  it  in  that  state,  subject  to  the  chances  of  fluctuation.  This  is 
the  law  common  to  all  parties,  infimts  or  not  (ti). 

IL  Money  directed  to  be  paid  into  Court  on  behalf  of  the  in&nts  or  the  inrest- 
will,  on  application  of  any  party  on  behalf  of  the  infimts  («),  be  ™^,^q/i^ 
directed  to  be  invested.    The  application  should  be  made  on  the  pertyofinfimu. 
Accountant  General's  certificate,  that  the  money  is  in  Court  (y).  The 
direction  for  inyestment  may  be,  and  in  the  case  of  infimts,  usually  is  wui  b«  n- 
niade  part  of  the  order  («).    The  order  or  decree  respecting  invest-  J[!5j|^"^n 
meot  directs,  that  the  sum  so  paid  in  shall  be  laid  out  in  the  purchase  and  diiectioii. 
of  three  per  cents.,  in  the  name  and  with  the  privity  of  the  AiKM>ontant 
General  in  trust  in  the  came ;  and  the  Accountant  General  is  to  declare 
the  trust  thereof  accordingly,  subject  to  further  order ;  the  Accoontaot 
General  to  draw  accorcUng  to  the  act  (a). 

But  it  appears  to  be  the  practice  not  to  make  the  investment,  noU  And  reqnctt  to 
widiatanding  the  direction,  unless  request  be  made  to  the  Accountant  ^  ^^^^* 
General  for  that  purpose  (ft).  General. 

Money  pidd  into  Court  on  behalf  of  infiuits,  if  invested,  will  in  Of  the  fnnd  in 
general  be  laid  out  in  the  thiee  per  cent.  Consols  only,  that  being  the  j^^^^^^  ""'^^  ^ 
fund  adopted  by  the  Court  (c).  Formerly,  efifects  of  suitors  were 
invested  in  mortgages.  South  Sea  Stock,  &c ;  and  even  so  late  as 
1816,  the  Master  of  the  Rolls  directed  a  reference,  to  see  whether  it 
would  be  for  the  benefit  of  the  infant  to  lay  out  a  large  sum  of  stock, 
or  any  part,  00  real  security  (4).    But  in  the  case  otNwbwryv.Nor-^ 


(f)  Set  Dec.  39, 81,06.    SeeWeUhv, 

WeU),  Pick.  381,  and  tnother  caae  there  (')  Harr.  524. 

cited.  (y)  1  Atk.  519  ;  1  West,  680. 

(r)  KoA  9.  Hardmu,  4  Ifad.  263.  (s)  Set.  Dec.  31, 68. 

0)  Set  Dec  31  ;  1  Newl.  Pr.  21.  (a)  12  G.  1,  c.  22.    See  Beames's  Or- 

(I)  Per.  Cvr.  Cooper  «.  Douglas,  2  B.  den,  344 ;  Set  Dec  81.    Widdowwn  v. 

C  C.  232.     Sed  vide  Ferimnd  0.  Prentice,  Duck,  tupra. 

Amh.  273.  W  Set  Dec  68,  31 ;  fid  gutfrc  u  to 

(«)  BuTRSiv.  Robinson,  3  Mer.  7.  Da-  infants. 

^  «.  Wattier,  1  S.  &  8.  463.    Oroen  v.  (e)  Peat  v.  Crane,  2  Dick*  499,  n. 

Pigot,  1  B.  C.  C 106.    Bock  v.  Haidman»  (d)  4  Mad.  191. 
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Pr.nt^StA.burjfie),  cm  a  similar  application,  tlie  Vice  Chai 
CM.VII.S.IV.  gaying,  that  the  Court  adopta  as  a  general  rale,  t] 
in  the  three  per  centa.  is  the  most  beneficial  to  BoiUi 
tftif  nile,  except  under  speoal  drcunutsncei ;  a 
not,  except  in  such  cases,  lend  the  money  of  an  ii 
Kpaciil  cir-  oT  ou  any  private  security  (/).  These  special 
DIM  induca  m  whcTe  there  is  a  mortgage  or  charge  on  the  in&r 
'™"""  redeemed  with  his  personalty  (y)  i  and  those  oi 
where,  as  we  have  seen,  the  Court  has  thought 
nature  of  bia  estate  for  his  benefit,  or  where 
direction  or  trust  that  the  personalty  should  be 
where,  of  course,  the  directions  of  the  trust  iril 
where  an  in&nt's  property  is  already  out  upon  go 
placed  there  by  the  donor  or  by  the  guardians  oi 
suit  commenced,  the  Court  will  permit  it  to  remun 
gage  out  of  the  jurisdiction  in  India,  the  Master  r 
course  would  be  for  the  infimt's  bene6t(A  .  But 
to  remain,  so  the  money  will  be  called  into  Court 
ton  r.  Jhici  (■),  on  the  petition  of  infanta,  a  refere 
quire,  whether  the  personal  estate  then  outstandin{ 
and  what  part  thereof,  was  fit  to  be  so  com 
defendants  (executors)  should  forthwith  call  in 
appear  to  be  improperly  secured,  and  pay  the  bbi 
Where  part  of  the  fortunes  of  minors  was  ouCi 
gage,  and  the  mortgagor,  offering  either  to  pay 
to  remain,  but  at  a  reduced  rate  of  interest,  i 
Master,  to  inquire  into  the  value  of  the  estate 
should  find  it  was  an  adequate  and  ample  securi 
the  money  should  remain  outstanding,  at  the  re 
until  the  minor  attained  age  {I),  Where  the  in 
directed  to  be  paid  by  the  wUl  at  Lady  Day  an< 
ment  was  ordered  in  the  three  per  cents,  redu 
trust  is  to  lay  the  money  out  in  govermnent  set 
not  lay  it  out  in  Bank  Stock.  So  whatever  tfa 
always  ordered  four  and  five  per  cent,  stock  to 
into  three  per  cents.,  the  former  stocks  not  bein| 
Where  the  properQr  is  leasehold,  an  inquiry  w 
whether  or  not  it  will  be  for  the  benefit  of  the 
sold,  and  the  produce  invested  (o).  And  in  gem 
is  to  be  made  in  the  nature  or  disposition  of  thi 


W  8m  Hon  ■.  Dutanntlt,  7  Vet. 
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trustees  and  guardians,  or  by  the  Court,  it  will  be  necessary  and  Ft.  Ill — ^Bk.1. 

proper  to  petition,  or  if  there  be  no  suit,  to  file  a  bill,  for  an  inquiry,  .     ^^^'^      ' 

and  report  whether  the  contemplated  change  be  for  their  benefit.    It 

appears,  where  any  other  stock  than  the  three  per  cents,  is  specifically 

devised  to  A.  for  life,  with  remainder  to  B.,  the  Court  has  no  power 

to  direct  any  conversion  into  the  three  per  cents.,  even  if  a  power  of 

varying  securities  be  given  to  the  executors  {p). 

III.   Where  trustees  are  expressly  authorized  to  lend  on  real  Investment  on 
securities  in  England,  Wales,  or  Great  Britain,  they  are  now,  by  the  Ireland  w'hen 
4  &  5  Wm.  4,  c.  29,  empowered  to  lend  on  real  securities  in  Ireland,  a^lo'^ed. 
But  the  2nd  section  enacts,  that  all  loans  in  which  any  minor  or  un'' 
born  child  is  interested,  shall  be  made  by  the  direction  of  the  Court 
of  Chancery  or  Exchequer,  such  direction  to  be  obtained  in  any 
causBt  upon  petition  in  a  summary  way  ;  and  by  the  4ib,  such  loan 
must  be  made  with  the  consent  of  the  parties,  if  any,  whose  consent 
is  required  to  the  investment  in  England.     In  a  case,  under  this 
statute,  where  the  petitioner  was  entitled  for  life  to  the  income  of  the 
iimd  to  which  infants  were  entitled  in  remainder,  contingently  and 
otherwise,  the  Master  of  the  Rolls  refused  to  grant  the  prayer,  as  it 
was  not  shewn,  that  it  was  for  the  benefit  of  the  parties  interested  in 
remainder  (g). 


SECTION  V. 

Of  taking  out  of  Court  the  Property  of  Infanta, 

Where  a  sum  of  money  is  carried  over  to  the  separate  account  of  of  the  taking 
an  infant,  or  stock  is  invested,  and  a  trust  declared  thereof  for  him  by  ^^^  property  of 
the  Accountant  General  under  an  order  of  Court,  and  he  arrives  at  *°f>^n^ 
his  full  age,  be  may  obtain  payment  to  him  or  transfer  of  the  stock,  on 
petition,  vrith  affidavits  verifying  the  facts  (r) ;  and  such  is  the  case, 
^  we  have  seen  in  those  instances,  where  legacies  or  other  monies 
have  been  paid  into  the  Bank  by  executors  or  trustees  under  the  acts 
before  mentioned.     If  the  money  or  stock  has  not  been  appropriated  if  not  appro^ 
or  ordered  to  be  appropriated,  it  is  apprehended  it  must,  as  in  ordinary  P"^*^* 
cases,  awut  the  event  of  the  suit,  unless  under  peculiar  circumstances, 
or  it  be  appropriated  by  a  subsequent  order.     The  subject  of  settle- 
ments of  the  property  of  infant  wards  of  Court  will  be  subsequently 
considered  (^).     Where  the  fortune  of  an  infant  ward  was  on  her  jfj„  ^p^^l^ 
marriage  taken  out  of  Court  and  paid  to  her  husband  on  an  order  v^^  out. 
obtained  on  an  affidavit  that  she  was  adult,  and  it  subsequently  ap- 
peared that   a  pretended  settlement  made  by  the  husband,  was 

( p)  Loid  V.  Godfrey,  4  Mad.  455.  lyn,  9  Sim.  64. 

(9)  Stmt ».  Stuait,  L.  J.  R.  z.,  148.  (f )  Po$t,  Book  IIL 

(r)  Set  Dec.  66.  See  Josselyn  o.  Josbo- 

Q  Q 
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lit.— Bi.1.  fraudulent  and  illusory,  and  that  hewu  incapable 
.vii.s.  V.  ^1^^  settlement,  or  of  restoring  her  fortune;  the  Cou 
of  the  wife,  late  the  minor,  in  a  uuniiuury  «a;  ordt 
be  replaced  by  the  person  who  nude  the  afEdavit, 
who  was  concerned  in  the  application,  who  had 
proceedings  which  shewed  the  infancy,  and  might 
Court  against  the  Burpnse(t).  This  decision  was  mi 
of  the  case  ofStnoeM  v.  Siralkmore(tij,  decided  by  I 
butnnreported.  In  that  case  a  petition  was  present' 
younger  children  of  Lord  St ralh more,  praying  tlii 
Glamis,  with  two  other  persons,  might  be  orderei 
of  6000/.  Bank  annuities  which  had  stood  to  the 
and  had  improperly  obtained  out  of  Court.  Thi 
W.,  as  a  younger  child,  was  entitled  to  a  sum  ot 
age,  subject  to  her  parents' appointment,  whici 
into  Court  and  invested :  just  before  she  came  < 
presented  in  her  name  by  B.,  stating  that  her  fall 
wishing  to  increase  her  fortune,  had  by  a  deed  as 
to  trustee  for  faer  to  her  present  use,  notwithatai 
in  amount  the  4000Z.  charge:  but  the  petition  cc 
minority.  The  money  was  handed  over  and  invc 
which  means  the  petitioner's  interest  was  poslpi 
and  was  not  applied  to  her  use.  Lord  Eldon,  c 
the  entire  stock,  together  with  the  amount  w' 
produced  by  interest  or  dividends  since  it  had 
be  replaced  by  B.  and  the  other  parties  <»ro 
where  the  bill  was  filed  for  the  administration  < 
the  executors,  in  pursuance  of  an  order,  paid 
from  them  into  Court,  and  it  was  laid  out  in  t 
the  legatees  being  infants,  a  reference  was  mai 
pute  how  much  stock  it  would  be  necessary  t 
hen  the  legacies.  The  Master  made  his  report,  but  b< 
ant  comei  of  jegaigg  came  of  age,  and  petitioned  for  his  legi 
I'pnceeding  having  fallen,  the  quesUon  was,  whether  he 
^pptopru-  nientioned  by  the  Master  in  bis  report,  or  s 
sufficient  to  answer  the  legacy.  The  Vice  ' 
order  had  been  made,  it  would  have  conclu 
the  reference  was  only  to  enable  the  CoutI 
of  the  infant,  if  necessary,  and  that  under 
entitled  to  the  full  legacy  {tc}. 

<i)   Baniagua  v.  Gtapto,  Beatl.  199,  (u>   C 
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SECTION  VI. 

Cfthe  Coiit  of  ProeeedinffM  for  the  Payment  into  Court,  andJppro^ 

priation  of  Infants*  Monies. 

As  we  shall  hereafter  see  (x\  all  costs  occasioned  by  breach  of  pt.iii Bk.i. 

trust  in  executors,  trustees,  and  guardians,  will  be  ordered  to  be  paid  Ch.  VILS.VI. 
by  them,  subject  to  the  exceptions  and  rules  hereafter  noticed.     But  Of  the  cmu  of 
m  ordinary  cases,  the  costs  of  paying  legacies,  or  other  monies,  such  ^a^^^i^tp. 
as  mortgage  monies,  into  Court,  and  of  the  proceedings  to  enforce  propriation. 
the  same,  and  of  the  investment,  are  usually  ordered  to  be  pud  out  of 
the  fund  (y).     But  where  executors  might  have  paid  a  legacy  or 
money  into  the  Bank,  on  behalf  of  infimts  under  the  statute  («),  but 
have  not  done  so,  they  will  have  to  pay  the  costs,  unless  the  circum« 
stances  of  the  estate  forbade  their  doing  so,  in  which  case,  as  before, 
they  will  be  payable  out  of  the  ftind. 

The  general  rule,  as  to  legacies,  is  that  where  it  has  been  found 
necessary,  firom  the  conduct  or  manner  of  bequest  by  the  testator, 
that  a  bill  should  be  filed  respecting  a  legacy,  tlie  costs  shall  be  paid 
out  of  his  assets,  as  he  has  occasioned  the  difficulty  (a).  , 

(x)  iW,  Book  II.  Cb.  X.  n.  ;    Adod.   Moi.  5.    Joliffe  v.   East,  3 

(y)  Wbophamv.  Wiogfield,  4  Ves.  630.  B.  C.  C.  27.     Btrrington  e.  Tmlnm,  6 

Wilsoo  V.  Brownsmith,  9  Vw.  ISa  Yes.  349.  PeanoD  v.  Peartoo,  15  S.  M.  4i 

(i)  36  Geo.  3,  c.  92.  L.  12. 
(a)  3P.  Wma.  308,  and  cum  cited  ia 
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CHAPTER  VIII. 

Of  tome  pointt  regarding  the  Management  ofthel 

not  itwluded  under  former  Headt 

— Bk.1.     With  regard  to  the  management  of  the  estates 

_  Coart,  in  other  points,  it  may  he  laid  down  that  thi 


Tha  Muier      letting  of  the  infants'  real  estate,  as  a  general  ri 

usement  of    fided  to  the  Master.     We  have  already  seen  that, 

■  Muta.       hurst'a  order,  the  approval  of  the  Court  was  al 

leases  of  the  infant's  estate  by  the  guardian  or 

all  other  cases,  the  necessity  for  the  approval  of  t 

and  for  every  lease  of  an  infant  ward's  estate,  an  a 

made  for  a  reference,  to  see  whether  it  be  for  hi 

report  of  the  Master  on  that  reference  must  be  < 

Court  cannot  delegate  to  the  Master  the  power  of 

Sabject  u  the  unless,  as  before  mentioned,  under  an  express  oc 

tiScrourtin      **'^  ^^^  expense,  however,  of  repeated  applicatioc 

isuia^,  iDd  M  M'Dermott  v.  Keeley  (a),  the  order  was  for  the  Mai 

oTrepdn.'iui'-  from  time  to  time,  to  receive  proposals  for  leaseS; 

Noden,  iit     ^Que  to  report  the  result  thereof,  with  his  opinion 

we  have  seen,  a  trustee  has  been  empowered  to  1 

bation  of  the  receiver,  where  the  property  is  vei 

extend  to  building  leases,  or  beyond  minority  (£). 

fonts,  who  had  a  power  of  appointing  new  trus 

words,  and  to  set  and  manage,  as  he  should  thin] 

will,  was  yet,  on  bill  filed,  ordered  to  set  and  let  vi 

of  the  Master,  and  not  allowed  to  appoint  a  new 

Court  mil  let  sanction  (c).     The  Court  will  do  almost  any  act  n 

prudent*wo^  '  "^  infants,  which  can  be  proved  to  be  for  their  h 

priMoc  would,  prudent  man,  in  the  management  of  bis  own  \ 

Thus,  on  the  propriety  of  granting  leases,  can 

effect,  repairs,  purchases,  paying  incumbrances,  '. 

references  may  be  applied  for,  and  will  be  grantet 

the  Master  need  never  be  confirmed  bg  ordure  \ 

is  open  to  exception.     If  objected  to,  the  obj 

cussed  on  the  petition  to  confirm,  or  on  a  spe 

viewal  (cc).    In  the  case  of  Olover  v.  Barlow  i,d' 

property  consisted  chiefly  of  leasehold  houses  o 

report  from  the  Master,  approving  of  the  propriel 

of  the  houses  were  surrendered  to  the  landlords, 

paid  to  them  for  accepting  such  surrender ;  and 

mortgaged  to  raise  monies  for  repairs,  to  be  exper 

of  the  Court  and  receiver. 
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PART  III.— BOOK  II. 

OF  THE  PROTECTION  WHICH  THE  COURT  AFFORDS  TO  THE  PROPSRTr 
OF  INFANTS  FROM  THE  ACTS  OF  THIRD  PARTIES. 


CHAPTER  I. 

Of  tke  Removal  or  Svpersession  of  Chtardians  and  TVmtees^  and 
of  the  Remedg  by  Injunction  in  reaped  of  the  Property  of 
Infante.  Pt.  hi. 

Book.  II. 
Ch.I. 

W£  have  already  found  (a)  how,  on  application  by  infants,  or  on  Property  of 
their  behalf,  whether  there  be  any  actual  breach  of  trust  or  no,  the  ^^^  9^ 
Court  will  take  upon  itself,  if  necessary,  the  management  of  the  real  removal^ 
estates  of  iplants,  and  cause  money  belonffincr  to  them,   or  other  8«^f"«n?D  ^^ 

,  "roo  '  ^jj  IDJUnCtlOD 

personal  property,  ather  to  be  paid  into  Court,  or  secured  to  them,   a^inst  guar- 

We  have  further  considered  the  cases  in  which  receivers  of  the  f^!^°** 
real  or  personal  property  of  infimts  will  be  appointed  by  the  Court  (i), 
or  guardians,  in  the  nature  of  receivers,  which,  in  fact,  is  the  turning 
out  of  the  former  possessors,  whoever  they  may  be,  and  putting  the 
in&nts  into  possession. 

More  especially,  as  we  have  found,  will  the  Court  adopt  this 
course  where  the  property,  real  or  personal,  of  the  infant  is  in 
danger  firom  the  conduct  of  those  who  have  the  possession  or  manage- 
nieot  of  it,  whether  under  a  legal  title  or  otherwise  (c),  if  they  abuse 
their  trust,  commit  waste,  or  in  any  manner  injure  his  interests,  or 
&i]  to  promote  them.  So,  we  have  seen,  that  if  necessary  and 
proper,  new  trustees  will  be  appointed  of  the  infant's  estate  {d). 

It  is  here  further  to  be  observed,  that  in  such  cases  of  danger,  q^^^  ^{]l  ^^^ 
fraud,  mismanagement,  neglect,  waste,  or  injury,  to  the  property  of  o°<^ot"pi«i°( 
infants,  by  whomsoever  committed  or  contrived,  if  the  fact  be  esta-  fraud,  neglect, 
blished,  the  Court  will,  on  the  complaint  of  the  injured  party,  or  of  P^'j/^i^^'y  '** 
any  person  on   his  behalf,  remove  the  offending  party  from  the  property. 

(•)  AnU^  p.  579.    Book  L   Ch.  VII.  (c)  See  Greenlaw  v.  King,  L.  J.  R.  x. 

>•  2, 3.  129. 

(0  Anu,  p.  547.     Book  1  Ch.  IV.  (d)  Ante,  p.  524,  Book  I.  Cb.  II. 
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Pt.  III.  manageinent  of  the  afikirs  of  the  infant,  if  he  hav< 
^^_  I''  sesBcd  it ;  and,  by  its  injunction,  restrain  him,  and 
meddling  or  interfering  therewith :  if  required,  wi 
to  execute  his  duties,  not  even  permitting  the  gi 
therein  at  the  officer  of  the  CourL  And  this  rule 
holds.  And  if  the  guardian  commit  waste,  or  neg 
his  office,  he  shall  forfeit  the  wardship  {e). 

B7  bjiiiKbim.  This  order  for  an  injunction  may  be  obtuned,  o 
party  on  behalf  of  the  infant,  but  not  without,  and 
However,  in  a  strong  and  clear  case,  it  is  obta 
before  answer  as  soon  as  the  bill  is  upon  the  file ; 
is  granted  until  the  defendant  fully  answer  the 
further  order  (/). 

WmIs.  In  Dormer  v.  Dormer  {g)  the  mother,  to  whom 

infant  was  committed,  was  enjoined  from  comn 
Rohertt'i  case  (A)  an  infant,  tenant  in  tail  in  teme 
bill  to  atop  her  lather,  who  was  tenant  by  curt« 
committing  waste,  and  selling  timber,  which  tl 
contracted  for  in  the  life  of  the  plaintiff's  mother, 
tail.  The  Court  liud  down,  that  in  such  case, 
become  guardian  to  the  infant  against  the  father; 
tract  was  nothing;  and  the  injunction  was  gr 
Walpde't  case  (i)  A.  contracted  with  the  mother 

(htUng  limber,  infant  tenant  in  fee  for  timber  on  the  infant's  es 
was  moved  for  and  obtained,  and  a  reference  was  1 
to  see  if  such  cutting  was  for  the  benefit  of  the 
that  it  was  ao,  leave  was  granted,  and  the  injunc 
a  case  where  the  guardian  married  the  ward,  be 
of  age,  to  his  son,  in  contempt  of  Court,  an  injui 
agmnst  their  receiving  the  rents  of  her  estai 
notorious  case  of  Hughet  v.  Science  {I),  where 
trustee,  himself  being  sixty  years  of  age,  man 

Harritg*.  was  only  sixteen,  in  contempt  of  Court,  he,  being 
party  under  a  bill,  previously  filed  by  an  uncle  1 
that  purpose,  was  restrained  by  injunction,  on  pel 
from  aliening,  transferring,  or  transposing  any 
personal  estate  of  the  infant,  and  from  receivii 
until  further  order ;  and  he  was  ordered  to  brii 
all  mortgages,  bonds,  and  other  securities  belor 
the  infant,  upon  oath,  subject  to  the  further 
And  such,  it  is  apprehended,  would  be  the  cou 

(0  Sent.  00  Cop.  472.  (i)  Ainb.  371 

f/)  Brooke  ir.  Cooke,  V.C.,a4[hM»y.  (fc)  Anon.     F 

1814.  756. 

(e)  Fin.  434.  (()  u  Vin. 

K_h)  14  Vin.  Ab.  302.  ISfi. 


Pr,  iir. 

Bou».  II, 
Ch.  II. 


Mayor  and 
.Idermea  ol 
LoodoD. 


lofant  ma; 

loaiMithu 
legal  ligbia. 


Of  compellinff  Guardiam  and  Ihutee 
their  Dutiet. 

'ill      GuardianS)  trustees,  and  executors  for 
nounced  or  have  never  acted,  or  there  I 

'  instrument  of  appointment  enabling  the 
shall  be  made  to  pertbrm  their  duties  as 
and  it  be  for  the  benefit  of  their  cettui 
be  so  compelled,  and  until  discharged  by 
be  discharged  by  consent,  since  the  infai 
In  Dormer  v.  Dormer  {a),  executors  w 
trustees  for  infants  and  had  not  renounc 
the  trust,  receive  the  rents  and  account  t 
protected  in  what  they  did  pursuant  to 
executors  cannot  release  tbemselves  fron: 
paying  money  into  Court,  until  the  acco 
made.  (6)  Nor  can  they,  when  once  tbi 
their  own,  without  communication  wi 
denude  themselves  of  (he  character  of  i 
performed  their  trusts  {o).  And  the  si 
It  follows  that  trustees  for  infants,  aH 
continue  to  execute  it  till  the  full  ag< 
unless  released  from  responsibility  by  ]: 
direction  of  the  Court;  but  even  then  i 
by  the  Court,  until  regularly  discha 
aldermen  of  the  city  of  London  delay 
ward,  a  writ  shall  come  lo  them  out  of 
to  adjudge  (jr)'  And  in  general,  as  we 
rule  of  Court  of  Equity  that  no  lack 
executors  for  infants,  shall  be  allowed 
far  as  such  guardian,  trustee,  or  execut 
estate  be  in  the  hands  of  a  stranger,  the 


(*;  Beacraft  r.  Rich,  I 
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toasseitViwtegal  right,  and  he  will  be  answerable  for  any  loss  if  "?  Pt.III. 
do  not(i'|,  md  this  lackei  shall  not  prejudice  the  io&nt  {k)~  We  c>i?  IL 
ha?e  before  aeen,  however,  that  an  iniknt  may  be  barred,  as  against 
third  putiei,  by  the  lackei  of  his  trustee  (/).  In  one  case  where  a 
suspicion  wu  entertained  that  a  trustee  would  not  fairly  execute  his 
tnisC,  the  Court  required  of  him,  if  he  continued  in  the  office,  to 
enter  \a\a  secuThies  for  his  good  faith  (*»). 

If  a  tenant  for  life  be  bound  to  renew,  and  aeem  to  refiise  to  do 
so,  [he  Court  will,  on  bill  filed,  appoint  a  receiver  to  provide  out  of 
the  rents  for  the  renewal  fine  (n) ;  and  on  proof  of  default  by  the 
tenant  for  life,  the  same  may  be  done. 

However,  a  trustee  or  guardian  may  discharge  himself  by  appli-  Mode  of 
cation  to  a  Court  of  Equity,  and  a  reference  will  be  made  as  certain,  ^^^f'^  ' 
whether  under  the  Circumstances  he  be  anywise  accountable,  and  if 
not,  then  to  settle  a  release  (o). 

An  application  to  be  dischai^ed  from  the  guardianship  or  trust,  D"c^^vg*^ 
or  for  the  removal  of  one  trustee  or  guardian  and  appointment  of  inCants  I7  tbi 
mother,  must  be  by  bill,  that  the  Court  may  examine  into  the  merits  Court. 
of  the  case ;  but  if  a  suit  be  already  pending,  the  application  may  be 
va.it  by  petition  or  motion  {p).     But  a  new  person  will  not  be  ap- 
pointed without  an  inquiry  whether  he  be  a  fit  and  proper  person  (y). 
Of  course,  a  trustee  for  infants,  or  parties  unborn,  cannot  dischai^ 
lumself  except  by  bill.     But  he  may  discharge  himself  if  there  be  a 
power  in  that  deed  for  that  purpose,  enabling  him(r).     But  if  dis- 
charged without  imputation,  his   costs  will  be  paid   by  the  trust 

(0  Fo(«  „.  Bnmll,  1  B.  C.  C.  JT7  (o>  0«bonie,  6  Vei.  465.     HobuW,  1 

(■)  UcUeit  t.  Culble,  3  P,    W^  J    *  W.  265,     E»  p"r«e  Andonoo,  5  Vm. 

515.  "°*  5^3     InRoFiUpinild,  L.&G.  W;  ilnd. 

.  (0  Pemliud  t.  Slokei,  ?  B.  &  n  75  39. 

All«a  V.  a,j«,  a  v.™.  sea.     u"   ™  („)  ibid.  See  l  W.4,c.  60,..35.    *' 

Tmu.  605.  Earl  ..  Couni™  of  Hunin,  lo  cua  under  th.t  .«,  we  „ntm,  p  469. 

VaP.WnifcaiOn.    Wychr.E.1  cl  M  O'Keefc  »■  C^aHhorp*,  I   AU.  IB. 

>W.  '  ^"^  m  Folej  V.  Wonmer,  3  J.c.  &  W.  84a 

(")  K«diog  V.  Child,  Fin.  360.  WilKiiuoD  v.  Panj.  4  Hum,  2,72, 

M.  4  K.  223.  *  '  '       mna,  pay  the  «•«  <>[  lh«  SOit.  a  M""-  ***' 
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0/  Compelling  Exeeutort,  Otiardiani,  and  Tn 
make  Jccount  and  Satit/action  in  Revptct  oj 


Pt.  HL  Of  the  Parttet  mho  may  caUfor  an  Accoun. 

fiooi.  II. 
Ca.  III.  8. 1. 

ortccouDttnd      An  infant  entitled  to  an  absolute  or  vested  in 

T^  may,  bjr  his  prochein  ami{a),  (but  not  by  bin 

tnutee*.  age)  (b),  file  a  bill  in  Chancery  for  making  •. 

^thepaibM   ^^j  ^j,y  [ggg  Q,  damage  to  hia  property,  an 

dtmuidnich    rents,  issues,  and  profits,  dividends,  pTocec 

wd^ciion?     eitber  during  his  minority  (c),  or  afterwards 

lobau  cniiiled  tfustees,  or  executors  (ji),  and  all  other  person 

wwriDtncsL  °'  possessed,  or  ought  to  have  held  or  possess 

during  his  minority,  or  their  representatives 

out  of  the  parental  care  which  the  Court  ha 

estates  preserved  and  secured  to  them  (ff). 

A  men  inggM-     An  infant's  bill,  merely  stating  the   funJ 

_«.; —  "^  proof,  he  being  the  remainder-man  only,  enti 

Where  the  devise  was  of  realty  and  person'. 

to  receive  the  produce  and  raise  children's  ] 

at  twentyone  or  marriage,  being  a  veaied 

that  they  should  perform  the  Irusta   and    i 

count  before  the  Master ;  and  after   payee 

estate  was  to  be  put  out  to  nuse  the    por 

to  take  an  account  of  the  profits  of   t>ie 

executor  to  whom  the  produce  of  an  eati: 

(■)  Cut  v.  Btr6e.  2  Vera.  342.     Ed.  Dawso 

ward*  «.  Coucbmin,  Tin.  314.    Hanbury  na«r  v. 

t.  Walker,  Via.  Ab.  GanU  P.  2.  <>- 

m  2  p.  Wbm.119  132.    ' 

(c,  Can  V.  Bertie,  tupta.  Vem.  Emery,  '^^Iki 

6V«.  141,  "Went 

(d)  MorgiD  V.   Morgan.    1   Atk.  439.  (^; 

Edwards  v.  Coocbmui,  mpru.  f^h 

(<)  Guudry  p.  Baioaid,  2  Vera.  47n.  ^  ,  ' 
K«wbuigh    V.   nickcrKUffc,    1    Vcrn.   2S5. 
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aiin&iftna*  conugned,  was  directed  to  account  annually  byaffi-      Pr.ui 
daiit(j).  Book.  I 

Where  on  the  marriage  of  the  infant  ward,  the  guardian  induced  ^'  ^i,,^  i 
the  intended  husband  to  covenant  to  releaK  the  guardian  of  all  in^mM 
account.-,  on  the  bill  of  the  coyenantor,  this  release  waa  held  Toid,  and  iVX't^ 
the  guardian  made  accountable  notwithstanding,  being  within  the  •nffi™>"  '< 
reason  of  a  marriage  brokerage  agreement,  since  it  seemed  to  be  ex-  c'tan!"  "" 
lorted  by  oae  who  had  the  power  over  him :  because  the  Court  could 
never  tolerate  gain  to  a  guardian  from  a  marriage :   and  because  if 
flowed,  il  would  pave  the  way  for  guardians  to  sell  their  wards  (*). 
"here,  however,  a  party  intending  to  marry  a  female  infent  desired 
sn  account  from  the  guardian,  which  waa  given  him,  and  800i,  found       ^  '  " 
oue,  wai  secured  by  the  bond  of  the  guardian  to  him,  he  entering  into 
«  bond  to  release  the  guardian  after  the  marriage,  and  the  8O0/.  waa 
paid,  but  no  release  waa  executed,  and  the  husband  one  year  after  the 
ffliniage,  sued  for  an  account,  and  to  be  relieved  against  the  bond ;  it 
»ai  ordered  that  the  defendant  should  answer  and  account,  as  the 
plaintiff  accepted  no  money  but  what  was  due,  and  his  bond  to  release 
*s»  before  his  title  accrued  {/). 

A  stnoger  may  come  in  and  complain  of  the  guardian  and  abuse  siranee™ 
M  ihe  infant's  estate,  and  on  his  application  and  undertaking  to  pay  |^(^°',     ' 
«ists,  the  Court  directed  the  Master  to  examine  the  receiver's  ac-  "  *"'' 
Munu  to  see  whether  the  infant  were  wronged  or  not  (m). 

Where  the  interest  of  the  infant  is  merely  contingent,  the  oblige-  inram  ■»■] 
lion  to  account  is  equally  forcible,  and,  as  we  have  seen,  the  Court  ™^^^7,'^, 
viU  require  the  fund  to  be  paid  in  or  secured  to  await  the  con-  itiounh  !■» 
Dgeiicj(B);  ihe  former  practice  appears  to  have  been,  to  require  J. "q^'"^*' 
"le  execntor  or  other  party  to  give  tecurity  to  account  on  the  de- 
Wrmination  of  the  contingency.     Thus  where  the  devise  was  to  an 
inlant  when  he  came  to  twenty-one  ;  on  demurrer,  the  executor  and 
^tee  «aa  ordered   to  give  security  to   account  at  that  age  (o). 
nere  a  residue  was  given  to  an  infant  in  case  she  attained  twenty- 
one,  die  executors  were  held  accountable  at  that  age,  and  charged 
»ith  a  Ims  occasioned  by  their  misconduct  in  the  trust  (p), 

t  uclear,  however,  that  a  party  cannot  call  for  an  account  whose  i„fan,  ,„„, 
iiue  iBdoubtful,  much  leas  if  it  be  bad.     In  such  case,  he  will  he  ■"«-  ""«■ 
required  to  establish  hia  title  at  law,  and  his  bill  will  be  either  dia- 
m«sed  at  once,  or  retained  till  the  issues  be  tried  (y> 

1  f .  WmTllg  ""°""~'  '■  ^"^  ""''■in,  (.)  S« 
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Pt.  til.       Againui  v>hal  Partiat  the  Account  and  Sa 


Gnardiana,  executors,  and  truatees,  : 


■nioat  wham    dead,  and  all  persons  who  stand  in  a  c( 

will  be  di.        lation  towards  infants,  are  liable  to  acco 

nctol.  ji,^  Court,  for  their  manacement  of  th«r  p 

All  who  mild  .,    .    ,.  ,.,.,     .  ,    ■ 

In  I  coofidni-  '^^  ""^^  liability  to  account  is  so  ne 

^J*^^**^     guardianship,  that  a  guardian  cannot  d( 

infiuu.  can  raider  no  account  (r),  and  that  for  t1 

be  guardian  unless  under  the  statute  (<] 

be  decreed  to  make  satisfaction  on  the  gi 

or  aa  an  executor  or  trustee,  unless  up 

fraad  (f).     It  is  a  fuodameotal  principle 

are,  from  the  very  constitution  of  their  ' 

oeatui  que  truttt :  and  executors,  adminia 

in  many  instances,  especially  where  infant 

as  trustees :  as  where  a  widow  was  admini 

guardian  of  her  daughter,  who  was  enti 

ment  of  debts,  the  Court  expressly  holdin 

inured  a  trust  (u).  Guardians  in  socage  s 

were  always  held    accountable  to  their 

aecurity  to  account  as  the  Court  might  t 

guardian  were  suspected  to  be  insuffic: 

account  annually  (a).     In  Burgh  t.  Went 

to  account  agunst  defendants,  as  execu 

his  lifetime  was  guardian  in  socage  to  t! 

mother,  whom  he  married,  concerning  pre 

minority,  fines  of  leases,  wood  sales,  and 

defendants  demurred,  because  not  privy 

ordered  to  answer.     So  guardian  of  a] 

we  have  seen,  equally  accountable,  unles 

that  the  lord  should  have  the  profits  d 

Tha  accoaou    not  seem  possible  that,  in  any  way,  any 

bt'um^!'^   or  other  person  acting  in  such  capacity 


(r)  Bio.  Ab.  Garfe  G. 

<« 

(()    WhiUnnre   «.  Weld,  1  Vera.  338. 

U 

C.V 

Soalhnte,  3  Rou.  324. 

(v 

(0  3  H>d.  40  i   S  Eq.  Can.  Ab.  488; 

(»: 

2  Ed.  71;  13  Vin.636;  9  Tin.  415 ;  3 

(" 

B.C.C.36Si  9Hod.3T. 
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tinoptei  tfom  die  jurisdicdon  of  the  Court  in  this  respect,  except  by      Pr.  iii. 
eipreuvorda,  which  are  constmed  to  mean  a  gift  to  the  tru8tee(i).  ^^^  m.s.  il. 
In  WM 1.  Shafle^ry  (c),  the  teitator  devised  all  his  estates  to  a  u^i„„fnAj 
trustee  to  set  and  manage  as  he  should  think  proper,  and  to  pay  dkpeiuBd  wnk. 
certun  outgoings  named,  and  all  other  charges  and  expenses  which 
he  should  think  proper  till  his  natural  children  should  attain  tw«ity- 
fire,  with  a  power,  in  very  large  words,  to  appoint  new  trustees ; 
yet  he  was  decreed  to  account,  was  ordered  to  set  and  let  with  the 
approbation  of  the  Master,  the  allowances  of  chaises  and  expenses 
were  overhauled  by  the  Court  and  the  Master,  and  some  disallowed, 
and  he  was  not  permitted  to  appoint  a  new  trustee  without  the 
Master's  approval.     It  seems  that  the  &ctof  the  party  who  holds  the  Evmi  diMgh 
infant's  land  under  a  wrongful  title,  as  devisee  under  an  onatleiled  ^J^^StW. 
will,  having  left  the  infant  a  legacy,  will  not  preclude  the  infant  from 
calling  for  a  restoration  of  the  property  from  hi*  repmentstiTes,  and 
for  an  account  of  the  rents  received  by  him,  as  well  ai  for  the  legaeyi 
as  DO  case  of  election  can  be  raised  (d). 

If  the  guardian  or  trustee  be  dead,  his  representative  (0),  and  every  ReprtMua- 
party  coming  in  under  him  with  notice,  will  be  affected  with  the  ch^MuT^ 
WTODg  or  breach  of  the  act,  and  must  answer  for  it  by  Testoration  of  ander  the 
the  property,  and  accounting  for  the  mesne  profits  they  have  re*  Mm'iSlL. 
ceiTed(/] ;  and  volunteers  always,  whether  with  or  without  notice(  9). 

These  pfHDta  will  be  particularly  investigated  in  the  sequel  of  this 
Book  (A). 

The  obligation  to  account  is  not  confined  to  ^ose  who  have  a  Pan;  iq  poi- 
wnnplete  or  colourable  equitable  legal  title,  but  if  a  nan  intrude  ^'iJ^b°"2J^' 
upon  an  infimt  and  receive  the  profits,  whether  under  colour  of  title 
or  no,  the  infant  shall  have  an  account  against  him  aa  against  a 
pwrdian,  or  trustee,  or  as  bailiff(0'  """^  '''■'  ^^  ****  *""*  **  ** 
title  accruing  (k).     In  Morgan  v.  ^forffan  {I),  Lord  Hardiricke  swd, 
thai  where  any  person,  whether  a  father  or  a  stranger,   enters  upon 
the  Mtale  of  an  infant  and  continues  in  possession,  tbe  Court  will 
wnsider  such  person  aa  entering  as  guardian  for  the  infant,  and  will 
decree  an  account  and  carry  it  on  after  the  in&ncy  ia    determined, 
unless  the  infant  after  age  waive  it     in  Gardiaer  v.  J^bHCw),  a  Leg,i«io 
party  held  the  lands  and  received  the  rents  under  an  uaattested  will,  "''■"'■ 

.  Siil^.'^  *  ■"■  »6-     Heilhcote      MS.    Guodry  ».  B.ja*rd,  2  Vera-  *J9. 
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and  then  died,  leaving  a  legacy  to  the  infa- 
his  representative  must  account  for  the  ren 
and  that  the  heir  should  not  be  put  to  hi 
a  solictor  who  had  advanced  money  to  ai 
of  himself  and  &mily,  and  acted  as  his  coi 
to  be  in  the  nature  of  a  guardian  to  hit 
between  them  within  a  month  aAer  the  i 
opened,  notwithstanding  vouchers  were  de 
may  bring  a  bill  for  an  account  of  rents  i 
who  keeps  possession  after  the  death  ol 
notwithstanding  that  the  statute  (p)  gives  i 

I  n  Price  v.  Vaughan  {qq),  an  account  w: 
infant  against  an  executor  who  had  never  a 
or  trustee  who  does  not  act,  will  not  be  lii 
occasioned  by  his  co-executor,  or  co-trus 
point(r].  And  in  general,  trustees,  gua 
renounce  or  decline  to  act,  or  have  nevei 
or  infant's  property,  are  not  chargeable  o 
at  compellable  to  act,  unless,  indeed,  so  fi 
for  them.  Very  slight  acts,  however,  an 
trust  or  guardianship  (f).  Where  A.  ai 
■old  the  trade  to  C,  who  did  not  prove,  I 
assets,  and  he  paid  the  purchase-money 
misapplication,  as  being  really  executor, ' 
to  the  account  of  the  executor,  was  held 
A.  drew  it  out  by  bis  sole  draft  (t).  And 
has  proTed  the  will,  or  once  acted,  altbou 
the  trusts  yet  if  he  stands  by  and  see  his 
of  trust,  be  will  be  liable  for  them,  althoi 
and  the  usual  indemnity  clause  will  not  t 
do  not  know  of  the  misapplication,  or  mij 
was  duly  applied  {x).  So  two  trustees 
to  the  other  to  sell  out  stock,  makes  al 
once  having  acted,  cannot,  by  any  act  ol 
that  character  until  he  have  fully  perfom 

It  is,  however,  an  established  rule,  t 
shall  not  be  liable  for  the  acts  of  his  co 
pioviso  to  that  e6ect  in  the  original  dee 


(•))  RsKtl  t>.  Har*(T,  1  S.  &  S.  603. 

(s)  Per  LonI  Ctu  Roberdcan  v.  RaH>, 
I  A^.  644. 

Cp)  SAnoa,  c.  16. 

<;)  ZAn>t.S34. 

On)  2  AniL  SU. 

<r)  Balcbaii«.acoR,3Va.  J.6TT,&c. 

(i)  Sm  ■•il*r  alia,  NeiUnn  «.  Wordi- 
worth,  2  Sw.  365.  Urch  v.  Walker,  3 
Myl.  &  Ci.  702.     Balcb«D  i.  Scotl,  a.  3, 
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of  fnui  « tloiLlty  knowledge.  They  were  forinerly  indeed  liable  in  Pt.  ill. 
ihiscawiV  they  joined  in  the  receipt  for  the  money;  but  it  <*  "o*  Cr.  ai!  S.  H. 
in  estiUiaWl  rule,  that  joining  in  a  receipt  for  conformity's  sake, 
■hall  not  nuke  &  tniitee  liable  for  his  companion's  breach  of  tnisl(£). 
It,  howeicr,  lies  upon  the  trustee  who  so  joins,  to  shew  tlut  his  co- 
inutN,  actually  receired  the  money,  as  it  is  proof  both  received  it 
pnmdfade  (e) ;  but  equity  will  decide  according  to  the  fact  (d).  So 
a  co-truatee  will  remain  liable  if  he  sign  such  a  receipt  when  the  pur- 
poses of  the  trust  do  not  require  it,  which  he  might  have  known  (e). 
So  if  be  Eu^r  the  money  to  remun  longer  in  the  bands  of  his 
uKrustee  than  he  ought  to  have  done,  or  the  circumstancee  of  the 
«tate  require  (/). 

Co-executors,  it  will  be  observed,  differ  from  co-tnistees,  since 
one  executor  is  competent  to  give  a  receipt,  and  if  two  join,  both 
arellable(y);  but  if  the  executor  had  never  acted,  and  the  recnpt 
was  mere  matter  of  form,  it  aeems  it  will  be  otherwise ;  it  will  charge 
both  only  when  it  purports  that  the  money  is  under  the  control  of 
hotb  (A),  In  the  same  manner,  a  co-executor  is  liable  for  any  act, 
"hereby  he  reduces  any  part  of  the  testator's  property  into  the 
poneuion  of  his  co-executor,  as  in  drawing,  or  indorsing  a  bill,  if 
>)i«7  divide  the  duties  between  them,  give  a  power  of  attorney  to  the 
oilier  orlo  a  stranger  (»). 

Where  the  jmning  of  both  executors  is  necessary,  they  will  be 
liaUe  to  the  same  rules  as  trustees:  as  in  transferring  stock (i);  but 
^  tniut  still  ascertain  that  the  act  was  proper  (J),  and  he  must  not 
rely  00  the  mere  representation  of  his  co-executor  (i»);  and  an  executor 
will  be  answerable  where  he  leaves  money  for  two  yean  in  the  hands 
rf  his  co-executor  when  it  ought  to  be  invested  (»). 
And  these  rules  apply  to  administrators  (o). 

An  express  clause  is  usually  inserted  in  trust  deeds,   that  one  The  afiect  of 
"wiee  sM  not  be  answerable  for  the  acts  of  the  other :  but  thU  adds  ^^^^^ 
""bing  to  his  securi^ :  for  equity  attaches  such  a  clause  to  every  cUote. 
tnut  deed(p),  md  it  seeou  the  Court  considers  it  immaterUl  ($)■ 

v«-»^  u*^*'"'  ^'^  •■  Stok-.  u       (*>  w»ik«t »  sjiiwwii.  a  sw.  fli-  J*r 

vZ   k  ?7,  "S"-  P*™"^  '  *y-  147  ••  Cimrb»\l.  1  Sch.  »  L.  Ml. 

L344.       """«  v..  479)  1  Sch.  fc  Bird.  314;  3  Sch.  fc  U231  j   4  Sta.  M  i 

HwoJsB.C.^clw''^-    "'"***•■  *(*)V  V»197;  11  V«..aa4;  IVMO. 

i^*l  r^l';^-  '  Ed.  3*.  H«.  "(i>  7  V«i.  186^^11  V».  asS;    I  M<r. 

_j™«...Hw.  1.     miM„,  ,.  Hi^u,  (p)18V«.354.       ,,v-3l»      H„ 

".19  i  3  Att  sei.  ""  '•  «« A"""*'       F"""'  '"'"■ 


G08  OP  COHPELLINO    GUARDIANS  AND  TRUS1 

Pt.  III.       So  a  trustee  nut  taking  active  measures 

Ch^i"  y  II  ce«ft«  que  trusl'i  interest  from  the  ads  o 

equally  liable  himself  (r).     If  he  knows  th 

such  proceedings  by  injunction,  suit,  or  a 

to  all  the  circumstances  of  the  case  may  Ya 

Trusiee  for  In  Heythom  V.  Heytham  {t),  an  accou 

wnaoi  iQ  tai .    j^jjgjgg  (-qj  ^  infant  tenant  in  tail.    In  W 

Lisbilrty  of  the  „  ,         .  , 

tnuiee  not       account  was  directed  against  a  trustee,  wh 

declaring     '   property  of  the  infant  in  an  adventure,  at 

the  trust  to  be  the  trust,  and  declared  it  to  be  on  his 

BccouoL  part  of  the  money  was  actually  laid  ouu 

Hutbaad  of     against  the  husband  of  the  testator's  dai 

luwbolda.       ha<l  bequeathed  leasehold  property  for  he 

children),  not  only  aa  to  actual  leases  in  ] 

granted  to  him  in  reversion,  as  being  the 

m\\{x). 

TndMmeQ  u       go  dealines  between  tradesmen  and 

to  deUinga  ,  .  „ 

with  iheir  CM-  Bubject  01  an  account  in  equity,  especia 
toman.  obtained  from  extravagant  young  men  (j 

8«"»'>'*.  And  we  shall  hereafter  find,  that  serva 

eoDfideniUUy  -  «ho  hold  or  have  held  any  confidential  i 
*bout^  or  have  influence  over  them,  are  accou 
iobot.  manaer  in  which  they  have  used  their  i 

thority,  whether  for  their  own  bmefit  o 
AccDiut  whm  Aa  the  account  directed  is  only  for  thi 
'  more  for  his  advantage  that  the  account 
therefrom  upon  terms,  it  will  be  so 
Fortune  (a),  where  infant  children  we 
in  the  Bank,  to  the  testator's  house  an< 
other  at  twenty-one  successively,  if  tb 
as  well  as  equally  to  the  residue ;  an  c 
all  the  children  without  requiring  an; 
Court,  upon  the  terms  of  being  relei 
profits  of  the  business,  which  she  coi 
minority  of  the  infants,  on  the  conaenl 
approval  of  the  Master,  was  accepted, 

(r)  Brice  v.  Slokci,  nwnt.     Wmlker  t>.  I 

SjidoikU,  3   Sir.   41.      Oliver  t.   Court,  i 

e  Pri.  166. 


CHAPTER  IV. 

Qf  '^  -PHndpfet  upon  vahvch  Account  and  SatufacUon  in  retpeet 
of  the  Ettata  of  Infantt  will  he  enforced  and  conducted  bt/  the 
Court 


Of  lie  General  Prmciple  that  no  Guardian  or  Truitet  thall  male 

Profit  of  the  Iitfant't  Property  for  himeelf.  ^  in- 

C«.  IV.  S.'l. 
i^&firtt  general  principle  of  the  Court,  in  enforcing  and  adjusting  Of  tha  prinel- 
«coant  and  utisbctiDn  in  respect  of  the  property  of  infants  is,  that  Plj?,h'IIS»noi 
no  guudian,  tnutee,  receiver,  executor,  administrator,  or  other  person  ■ad  ati  ■be- 
holding or  managing  the  property  of  the  infant  for  him,  or  aUnding  in  S^^'J^'' 
1  cwGdendal  utuation  towards  him,  shall  be  permitted  to  make  any  i"ufi««  *nii 
profit  (o),  or  eren  to  receive  any  remuneration  for  his  trouble  (6),  but     "^"^ 
>ll  idvantsge  made  out  of,  or  in  respect  of  the  same,  shall  belong  to 
llieinbnt  "The  guardian,"  says  Lord  Eldon,"  cannot  take  anything  ortha  mia 
&ra>  his  ward  pending  the  guardianship,  or  at  the  close  of  it  or  at  any  '^^  ^^^ 
period  until  his  influence  has  ceased  to  exist  (c).  So  where  an  executor  »>*'>  ""^  ■» 
iislso  tnistee,  he  can  take  nothing  for  his  benefit,  unless  particularly  ^nV"  cmTki 
giren  to  bim  (J).    "  An  executor  acting  otherwise  than  the  testator  *;^^„*^%  „, 
liesires  with  the  property,  cannot  possibly  be  a  gainer  by  it ;  any  their  affics. 
gain  must  be  for  the  benefit  of  his  eeitui  que  trutt,  and  if  there  be 
«y  ku  upon  the  capital,  «»  if  the  alocka  rise  ever  so  much,  he  must 
J^plwe  it;  erery  taxthmg  won  than  the  dividends  which   Uy  in  his 
n«ids  u  just  so  much  gain  to  himself;  for  every  shilling  he  got  by 
My  of  these  transactions,  he  shall  pay  interest  at  fire  per   cent  for 
"ery  arinute  it  lay  in  hia  hands  "  (*).     So  if  a  guardian  or  trustee  Prafit. «  .dt 
Ijve  a,de  any  profito  of  the  infant's  estate,  even  at  hU  o-»n  risk,  it  ^^  "  ^ 
■hall  be  pot  to  the  infcnte  benefit  j  as  where  he  has  his  money  to  lay 
out  and  he  employs  it  in  hia  trade,  which  brings  in  ten  per  cent.,  the 
t-ourt  will  giK  the  infant  his  choice  either  to  have  the  profits  or  the 
interest  (/).    If  the  executor  and  trustee  he  directed  to   invest  the 
monies  during  minority,  and  be  invests  it  in  the  funds,  and  afterwards 

-»  IM  iK  aS  ^-    ^-^^^  '■  S«-      M.  &  K.  671,  "l^-*  Lo"'  Alnol^V 
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Pi.  HI.  lends  it  on  private  security :  ihe  eeitul  qt 
Cu.  iv.s.  1.  either  of  having  the  stock  replaced  or  chai 
per  cent,  or  more  if  he  have  made  it  {g).  S 
off  an  incumbrance  on  an  infant's  estate  ol 
allowed  to  charge  the  infiut  with  fiOOi., 
it  (A),  and  no  executor  can  for  his  own  bcr 
from  his  testator's  estate  (i).  "  Itisdear," 
"  that  if  any  advantage  be  made  by  an  e 
infant,  it  is  part  of  the  trust  fund ;  if  it  be 
answer  the  loss  "  {k). 

This  great  and  distinguishing  principl 

applies  to  all  transactions  between  tnistee: 

appearing  clear,  it  will  be  desirable  to  ena 

in  which  it  will  be  carried  out  into  practi 

Hurkge  I.  On  this  ground  marriage  brocage  a 

■anu'wrif*"  ■  guardian  or  other  party  holding  a  con' 

to  infants  shall  receive  some  benefit  from 

been  set  aside  by  the  Court,  as  well  for 

grounds  of  public  policy.     So  also  gift 

guardians,  trustees,  or  others  holding 

during  the  time  that  the  connection  cont 

have  ceased,  have  always  been  looked  up 

Court,  and  in  general  set  aside.    Since, 

such  agreements,  gifts,  and  securities,  wl 

wise,  depends  on  other  principles  also,  tl 

will  be  deferred  (/)  for  the  present. 

Gotrdani tail      II.  On  the  Same  principle  it  is  an  ( 

p,-  iqm^  oq  dians,  trustees,  executors  and  others  wh< 

bJucei.         property  of  in&nts,  shall  p«y  interest 

unnecessarily  kept  in  their  hands.     If  tl 

they  shall  account  for  the  profits  if  any 

interest,  shall  belong  to  the  infsat;  if  t 

it  or  have  incurred  any  positive  loss,  tl 

or  damage  incurred  and  pay  interest, 

pound  interest;  and  this  will  be  con 

although  a  kind  of  relief  not  prayed  fo' 

•^T <•""•*  The  old  pnndple  seems  to  have  be 

ir  ihej  ii*d       only  answer  for  the  interest  if  tbey  hai 

^Elrr^  '^   received  interest  for  it  («) ;  but  if  the 

kept  it  by  her,  she  was  not  to  pay  (o) 


(g)  Pocock  >i.  RwliDgtoa,  6  Tw.  799, 
■Dd  LoBC  t.  SMwu^  thus  eked. 

(ft)  SirR.Uuln-icut,3Ch.Ci.S4Si 
Tin.AI>.G*nle.(Q)3.  Sea  Powdlv.ClM. 
Tct,  3  P.  Wni.  351 ;  Anon.  1  Sdk.  ISS. 

(0  Per  Cdt.  8  Vo.  346. 

ik)  1  Coi,  35. 
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bennntKA^ent  and  insolvent  executor  or  truatee ;  in  the  former  pr.  in. 
caHifbemide  advantage  of  the  truit  money,  he  was  not  compelled  c^n/^L 
to  UHWR  iDlereBt  if  be  employed  it  in  apeculation,  aa  he  ran  the  risk 
of  Ion ;  but  if  an  insolvent  made  any  advantage,  theeeilui  que  tnut 
wu  to  have  interest,  as  the  trustee  was  from  hia  insolvency  unable  to 
riik  lost  [p).  So  a  distinction  waa  alao  dravn  to  a  greater  extent  than 
DOW  recognised  between  executors  and  trusteea,  the  latter  being  held 
liible  in  all  cases,  the  former  not  (9). 

The  rule  of  Courts  of  £quity  is,  however,  as  ia  well  known,  at  Bdi  >t  |>rtMDt 
preteot  incontestably  fixed  as  before  stated.     It  ia  not  here  intended  m^  Idf*'' 
to  enter  into  a  general  statement  or  examination  of  thia  rule,  further  "-*  °^  ^"^ 
tbaa  reapeda  the  case  of  in&nts;  the  other  principal  authorities  on  n2^Mi° 
tbe  subject  will  be  found  cited  below,  and  in  the  books  which  treat 
of  ibete  points  generally  (r). 

In  Motltg  V.  fFard  («),  the  defendant  as  executor,  trustee  and 
guardian  dealt  with  the  property  by  calling  in  nearly  the  whole  of  it 
from  sworitieB  at  five  per  cent.,  as  to  the  validity  of  which  there  was 
DO  imputation,  not  for  any  purpose  connected  with  the  will,  but  for 
tl>at  of  keeping  money  in  bis  own  hands,  and  treated  it  as  part  of 
^  gnwral  fimda,  having  always  a  large  balance  in  liia  hands  unpro- 
"Klne ;  he  was  charged  with  interest  at  five  per  cent,  and  costs.  In 
^'Idmnlum  v.  I^ontpton  {(),  executors  bad  in  their  hands  large 
hIukci  for  twenty  yeora,  upon  an  average  a  sum  of  1000^  and  a 
■oni  of  600J.  profit  on  stock  transactions  *,  they  were  directed  to  lay 
out  tbe  money  in  the  funds  in  trust  for  the  plsintiff,  who  was  an 
'""Kt;  the  other  legacies  being  inconsiderable,  and  the  dividends  of 
^  money  in  the  fiuida  being  sufficient  for  maintenance,  the  account 
"u  directed,  but  not  for  compound  interest,  and  cosia  were  given 
»gain»i  the  executors,  although  it  appeared  they  kept  a  separate  ac- 
"Mt  u  the  bankers.  In  Jlaphael  v.  Boehm  («),  a  testator  after 
pTing  I  legacy  to  his  executors  in  full  for  their  trouble  that  they 
^d  not  have  any  claim  for  commission,  or  derive  any  advantage 
froni  keeping  in  their  possession  any  sum  of  money  without  duly 
»«>nming  for  the  interest  thereof,  disposed  of  the  property  upon  cer- 
tain tnisu  for  fau  children,  and  directed  that  the  interest  of  the  por- 
Hona  or  Buch  pirt  u  his  executors  should  deem  sufficient,  should  be 
applied  m  the  maintenance  of  each  child,  the  surplus  of  such  interest 
to  accumolate.  The  testotor  died  in  1791,  the  bill  was  filed  in  n9h 
■^  "*  <W«>daat.  the  executor  and  trustee,  after  paying  40.0001. 

*«»iliacl.lu   ',"*;   '  b'  C.  C.  369.      com  r.  Hulme,  ib.  113-     W"»k«  ^  Wood. 

P"  "ilion,  SV.  fc  B.  414.       pole.  4  Dow.  409. 
R    R   2 
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Pr.  IIL  into  Court,  by  his  answer  admilted  ha» 
C>.  IV.  s.  I.  balances  in  his  hands,  and  that  he  neve' 
that  he  had  used  them  in  his  trade,  and 
the  money  he  had  from  time  to  time  in 
ordered  to  pay  compound  interest,  calci 
the  balances,  in  the  manner  stated  in  the 
of  taking  the  account  being  then  unusua 
ment  that  the  money  would  not  have  be 
and  that  the  executor  ought  to  be  c 
situation  as  if  the  property  had  been  la 
mulated;  but  the  Court  said  it  could  no 
of  his  accounts,  and  would  not  allow  hi 
whether  it  were  better  for  him  to  abide 
ought  to  have  placed  himself  at  the  coc 
it  was  laid  down  that  the  same  would 
were  also  guardian.  This  decree  was 
and  as  to  so  much  as  referred  to  the  br 
refused  his  costs.  So  in  Domford  v.  J 
the  money  itom  the  testator's  estate  to 
joint  names  of  the  executors,  in  trust  ft 
tionary  power  for  maintenance  out  of 
that  the  surplus  of  any  timber  should  t 
soon  as  the  sum  would  purchase  50£ 
bankrupt,  and  the  claim  was  agunst  \ 
Rolls  held  that  the  bankruptcy  made  i 
compound  interest :  but  the  decree,  as 
to  compute  interest  on  the  balances  fi 
of  the  defendant,  from  the  end  of  two 
testator  to  the  bankruptcy,  at  the  rafa 
on  so  much  thereof  as  was  equal  to 
from  the  testator's  estate,  and  four 
residue  of  such  balances ;  so  that  from 
pound  interest  was  not  charged  (^). 
executors  were  charged  with  arrears  o 
on  balances  ascertained  by  half-yearly 
where  an  executor  being  a  trader  hi 
years  in  his  hands,  and  had  mixed  it 
charged  with  interest  at  five  per  ce 
ascertained  without  a  decree  of  the 
Langmort  v.  Broom  (6)  and  other  case 
with  interest  for  balances  in  their  hand 

(»)  I3V««.4l2i  Se<ilM»d.300. 

(i)  12  Vm.  127.  to, 

(S-)  SBBlMsd.303.  Bl 
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ilthougVnch  relief  wu  not  pnyed  for  by  the  bill.   Execaton,  boT-      Pr.  lU- 
ever,  retunutg  mooey  atull  not  in  general  be  charged  with  interett,  q,  jy.  s'.  i. 
unlettitippear  that  Uie  purpo«e  for  which  it  wa«  retained  was  already  ^^^^^^^^ 
utwtted:  battnulees  and  guardiani  will  be  ao  charged  without  any  ehirged  with 
ucb  proof  (d);  it  being  clearlhat  while  debu  and  demands  upon  the  J^j^^'' 
iMalor'i  estate  are  ouUtanding,  executors  cannot  pay  over  the  money,  nioiMy  for  tha 
while  guardians  and  tniatees  have  no  such  excuse :  and  interest  is  not  S^*^ca. 
payable  by  executors  on  balances  where  they  were  kept  to  anawer 
demaada  which  might  be  made  by  legatees  («).     But  in  general,  if 
tliey  keep  money  in  their  handa  longer  than  this  inquiry  into  the  tea- 
tator'a  a&irs  require,  they  will  be  charged  with  interest  and  costs  (/). 
An  executor  is  thus  chained  with  interest,  not  ao  much  by  way  of  Bnt  tnutm 
punishing  him  as  for  protection  of  the  interest  of  the  cetttti  qus  triu*,  i^^^^"^^*" 
and  miut,  therefore,  pay  interest  for  ■  balance  retuned  under  a  fair  ■*•*>  'C  ^'^"6 
Diiupprebension  of  his  right  to  it  (y).     We  shall  find  presently  that  biM  idmoJ 
thii  rule  applies  equally  or  with  greater  force  where  guardians,  ''''"- 
uecutora  or  trustees  are  expressly  directed  to  invest  the  produce, 
but  do  not  do  ao. 

III.  A  consequence  of  the  rule  we  have  under  consideration  ia,  that  Ga^rdiin  aei 
no  tnutee,  executor,  or  guardian,  shall  be  permitted,  unless  expressly  tm^y'M^i-* 
iftcledby  the  instrument  of  gift,  to  employ  the  infant's  property  in  &"'*[?' '"r 
in;  trade  or  speculation,  whether  oo  his  own  account  or  on  account  the  iDfa'at 
of  the  infant.     If  he  do  bo  it  is  a  breach  of  trust,  and  he  will  be  ^"J'J "''™" 
'^barged  with  the  profits  if  he  have  made  any,  and  interest  thereon, 
iThe  hare  traded  on  his  own  account ;  or  5L  per  cent,  interest  at  the 
^xn&oa  of  the  infont,  if  of  age,  or  of  the  Court  on  his  behalf  if  yet 
">i<iw  age,  and  be  held  liable  for  all  loss. 

He  cannot  do  so  on  the  infant's  behalf  J  for  it  is  in  general  a  breach  Not  od  lahaf* 
of  trust  for  an  executor  or  trustee  to  carry  on  a  trsde  or  farm  for  an 
mint  without  direction  of  the  donor  or  the  Court,  for  he  ought  to 
•ell  it;  if  he  do  carry  it  on  he  shall  account  for  the  profits,  and  be 
charged  with  the  loss  (A).  So  where  directed  to  invest  the  money  upon 
securities  at  interest,  and  the  executors  do  not,  but  continue  to  carry 
on  the  testator's  trade,  although  the  partnership  had  expired  by  his 
death,  and  it  is  lost,  they  will  be  liable  (O-    However,  in  general,  "^)'^«^, 
*e  shall  hereafter  find,  if  the  executors  or  trustees  appear  to  have  bat  of  A^ 
acted  6otu(  jM«  „d  to  the  best  of  their  judgment,  they  will  not  be  i"/^^" 
charged  either  with  interest  or  the  loss;  for  the  Court  does  not  re- 
quire them  to  take  greater  care  of  the  property  than  they  would  of 
theit  own.    Thus  in  Garret  v.  Noble  (A),  where  executoro,  notwith- 
itandmg  a  direction  to  collect  the  estate  "  with  all  convenient  speed" 

^^l^^^  "T'-  '  B.  i  B.  S31  ;       73.     r^nklid  ..  Frith,  ih-  «3 


(0  Fli 
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Pt.  III.      continued  the  business  for  some  yean, 

Ca.  IV.  s.  r.  ^'^^'  *"*  **•**  ground  they  were  not  c 

Staffordi^,  the  trustee  had  adventured 

consisUng  of  coal  mines  in  another  coal : 

sequences,  after  some  time,  before  any 

had  been  employed,  renounced  the  advei 

and  took  it  upon  himself.    The  Lord 

Cannoi  Ed.en-  trustee  had  only  adventured  the  infcti 

prapertjoD      consequences,  did  not  engage  the  prope 

hd'i^a  «!""  notwrithstanding  Morton  Eden'i  case  in 

nauace  it  an     in  the  case  before  him  they  had  enirac 

take  it  od  bia     bound  to  do  80 :  and  a  trustee  having  d 

>  responsibility  by  selling  to  himself,  anc 

another.    That  in  the  case  before  him  ar 

into  that  no  more  than  a  certain  quantity 

the  infant's  estate :  and  that  the  Court  w 

great  jealousy  on  the  conduct  of  trustee 

the  management  of  two  estates,  in  oi 

personally,  in  the  other  as  a  trustee,  thi 

act  for  his  own  or  the  infant's  benefit  as 

therefore,  decreed  to  account  for  the  pre 

the  profits  which  might  have  been  deri 

the  in&nt's  keds  in  conveying  the  coal 

of  the  infant's  money  by  buying  and  se 

to  the  infiint  (m).     So  if  he  use  it  in 

mercial  adventure,  as  in  fitUng  out  a ' 

trade  of  another  person  (n). 

CuiDot  >dv«D-      So  it  has  long  been  the  settled  rule 

tnre  the  pro-  ^ 

party  OD  his      guardian,  or  trustee  traded  with  the 

°f"  dTS?"''  account,  he  should  answer  for  the  prt 

ahali  acconDt  at  the  infant's  option,  if  of  age,  or  oft 

o/the't^e,  1^  =  t^e  infant's  advantage  being  the  gi 

«  inleraal  at  Jq  p^^  ,,  St^ce  (;>),   the  exCCUtor  Wl 

Whicb«T8r  iho  ^^^  ^^^  *'  ^"^  r*'  ""'■  interest  on  I 
bert  for  the  Walker  v.  Woodaard  (g),  a  defendant 
business  on  a  farm,  and  with  stuck  be) 
made  profit,  but  saying  that  aa  he  hi 
blended  the  transactions  of  the  farm  wi 
not  set  forth  the  amount  of  profit,  it 
should  be  made  in  the  account,  and  ii 
on  the  balances.  In  Heatheote  v.  Hi 
the  residue  to  the  children  of   his 

(I)  I  Vei.  42.  Sm  al)o  Brona  v.  Lbd- 
•ome,  1  M'Clelland  d  Young,  427;  aod 
Cooke    CDllLiigridge,Jac.607. 

(n)  Fo<broke  v.  Balguy.  1   M.  &  K. 
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cuculQT.  IVeven  yean  after  Sunuel  died  iDteatote,  and  his  widov     Pr.  nL 
took adomtr&tion ;  the  intesUte  aa  well  u  the  widow  had  employed  cu^ni.  si  I. 
ihe  cMldnai's  mtmey  in  the  trade  till  1801,  when  the  partnership 
wu  dinolted  to  eiclude  one  partner,  but  by  notice  only,  and  no 
aettlement  ot  accounts  or  trauder  of  property  took  pUce.     Tbe  bill 
of  tbe  in&nta  by  their  brother  and  next  friend,  sought  an  account  of 
tbe  gnnd&ther's  property,  and  of  the  profits  made  with  it,  from  the 
Kcond  husband  of  tbe  widow  and  his  wife  up  to  tbe  dissolution  of 
the  partnership,  and  interest  at  51,  per  cent,  from  that  period.     Tbe 
pJaintiffi  were  decreed  to  be  entitled  to  the  account,  but  they  were 
forced  to  elect  whether  they  should  talce  the  profits  for  the  whole 
period,  or  interest  for  the  whole  period.     Circumstances,  it  was  ProGta  in*T)>« 
•aid,  might  arise  to  entide  them  to  take  the  interest  for  one  period,  period,  inmiat 
and  tbe  profits  for  another,  but  the  mere  notice  of  dissolution  of  ">'■■**»''"'■ 
pmn«ship  was  not  sufficient;  an  inquiry  was  therefore  directed, 
whether  the  account  of  interest  or  profits  would  be  roost  advan- 
iigeous,  and  the  option  was  directed  accordingly.     A  similar  case 
*u  that  of  Burden  v.  Burde»  {»),  where  the  value  of  the  then  share 
ot  the  stock  in  trade  of  the  tesutor,  and  the  profits  made,  were 
cbvged  against   the  trustees,  that  being  most  beneficial  for  the 
in^t.    In  Po/mer  v.  Mitchell  {t),  there  is  a  direct  decision  by 
decree,  that  where  the   executors  had  traded  with  the  testator's 
aoxj,  they  should  render  an  account  of  what  balances  were  from 
^  to  dme  in  their  hands,  and  that  they  ought  to  be  charged 
*iili  the  profits  and  advantages  made  by  them,  of  the  personal  estate 
of  die  testator,  whilst  the  same  or  any  part  thereof  was  employed 
bf  diem  in  any  trade  or  business  since  the  testator's  decease.     Id 
^^"•^  V.  Somti  (u),  the  Vice  Chancellor  had  decreed   that  the 
>»m»  on  which  the  defendanu  had  charged  themselves  with  interest 
at  the  rate  of  5i.  per  cent,  per  annum,  as  mentioned  in  the  answer, 
•ere  to  be  considered  aa  employed  in  their  trades :  and  tbe  Master 
»M  to  inqiUre  what  proportions  of  the  profits  received  by  the  de- 
fendants from  such  trades,  was  properly  attributable  to   the  monies 
w  to  be  considered  as  employed  in  their  trades.     On  appeal  to  the 
Lord  Chancellor  this  waa  affirmed,  after  going  through   all  the 
suthorities.    We  have  already  seen,  that  in  St^haet  v.   JJoehm  (w)  9^^"^ 
»n  executor  and  trustee  waa  decreed  to  pay  compound  interest,  "„„,j  ^. 
wiculsted  by  half-yearly  rests,  on  balances  in  his  hands,  from  lime  P'oy-JUwd.. 

iT'.*!"'^''  ""^  "^"''^d  to  have  employed  in  his  trade. 

1 V.  A  fourdi  consequence  of  the  rule  that  no  guardian,  trustee,  or  ^^^^^'^^ 
"KUWr  shall  make  any  benefit  of  the  infant's  estate  for  himself  is,  „„.  p„,  „ 

, '  ^'  "^o'  «»  or  otherwise  traffic  or  part  with  it  to  his  o«n  ]^,^Xill 
wmtage.    An  executor  in  trust  for  an  infant,  a  residuary  legatee,  peny. 
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Pt.  III.      reneved  a  lease,  part  of  the  testator's 

C^TJ/s!  L  name.  ">d  having  mortgaged  it,  asBign 

to  a  trustee  to  sell  for  payment  of  his  o' 

to  one  who  had  notice  of  the  in&Dt's  tit! 

he  was  decreed  to  be  let  into  possesfiioi 

new  lease,  and  an  assignment  from  tl 

account  for  the  profits  during  the  time 

trustee  and  assignee  respecdvelj  to  be 

tJ"f'^     ing,  and  necesBary  improvements (z).  Il 

canndention    that  when  a  trustee  sells  or  parts  with 

-'^  ""^^  for  a  valuable  or  other  consideration, 

the  trust,  the  assignee  will  be  a  trustee  i 

as  well  as  the  trustees  for  the  profits  ( 

mises  in  such  a  case,  though  for  val 

▼Old  (2).     A  fine  and  non  claim  would 

thewriui  que  tnut;  and  although  a  tri 

notice,  and  takes  a  recognizance,  it  ope 

son  (o  whom  he  conveyed  had  no  notic 

the  trustee  the  trust  would  again  attach 

Eirentot  In  Hill  V.  Simpiott  (ft),  an  executor 

Mtuo^  p^    perty  to  a  banker  immediately  after  1 

pertjforhii     jg^t  and  future  advances:  general  le 

own  oabL  ^ 

infant,  were  held  entitled  to  follow  th' 
them  had  been  guilty  of  gross  negligen 
TnutM  for  The  joining  of  a  trustee  to  preserve 

gr«|wvingcon.  conveyance  by  tenant  for  life,  and  the 
no  breach  of  trust  (c);  but  such  a  joi: 
is  of  age  is  such  a  breach  of  trust,  whe 
tary  and  for  a  valuable  consideration,  < 
will  be  responsible  {d).     In  ManteU  v 
held  a  breach  of  trust,  where  the  roothe 
in  tail,  and  the  purchaser  had  notice ; 
join  in  making  such  an  estate  to  the  p 
entitled  to  under  the  will,  if  the  contii 
tr  far   destroyed.    If  the  conveyance,  it  was  la 
^ratioB  with-  consideration,  without  notice,  the  purcli 
oDtnoiice.       discharged  of  the  trust :  but  the  trusi 
to  purchase  lands  with  their  own  mont 

<i)  Wdlej  V.  Willej,  I  Vem.  487  j  ud  C« 

Me  port,  630.  1  1 

(y)  ViDdebCDcle  v.    LsringMOD,  3  Sw.  ( 

625.     Adair  d.  Sbxr,  1  Sth.  &  L.  362.  Ha 

F4iker  s.  Brooke,  9  Va.  583.    Stodcra  e.  ido 

Dehaw,2  Vem.  271.  I 

(i>  Halpu  V.  Ackl«Dd,3Riu<.  373.  i 

(u)  Per.  Cur.  Keaoedy  «.  DaXy,  I  Sch.  Go 

&  L.  379.     Stiiabury  o.  Uagot,   1   Ch&.  i 
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Wthmupon  the  suae  tnuU  ud  limiUtioiu;  and  this  doctrine     Pr.  iii. 
ns  ifpiOTed  by  Lord  Eldon  (/).  Ch.  iv.  s.  I. 

Wb«e  eiecQton  or  truBtee*  sell  out  stock  in  breach  of  trust,  they  Tnutee  MlUng 
will  be  OTdeied  to  replace  the  stock  and  pay  the  interveniDg  diW-  »■"  •"«^- 
dendi  (j),  although  the  funda  may  have  risen  in  the  mean  time  {h) ; 
but  inch  leplacemeDt  miut  be  in  such  a  manner  ai  that  the  tnutee. 
or  executor  retains  no  benefit  (i)-  And  therefore  they  may  be  re- 
quired to  pay  the  money  which  it  bad  produced  at  the  time  of  the 
ale,  with  interest  (it),  at  the  choice  of  the  ceittd  que  tnuL 

V.  A  fifth  consequence  of  the  rule  before  referred  to  is,  that  no  ^J^^J^"* 
guardian,  tnutee,  executor,  or  other  person  standing  in  a  confidential  iohaia  euDot 
lituilion  towards  an  infant,  nor  his  agent,  shall  in  general  purchase  P^^^**^ 
the  property  which  he  holds,  or  has  power  over,  in  that  character. 
This  is  a  well  known  rule  of  equity  as  applicable  to  all  tnisteei  (i), 
ud  particularly  trustees  for  sale ;  the  rule  being,  however,  not  that 
he  cannot  bay  trom  his  cntm  jos  trwU,  but  not  from  himself  («). 
To  set  aside  such  a  purchase  it  is  not  incumbent  on  the  party  im- 
peMluDf  it  to  shew  that  the  trustee  has  made  an  advantage  (»). 
And  it  seems  probable,  that  even  if  the  trustee  were  in  such  a  situa- 
tion is  that  he  could  have  no  advantage  over  the  cHfut  qtu  tnut, 
dealingi  between  them,  where  infanU  are  concerned,  would  be  set 
u)de(a).     This   rule  extends   to  mortgages,  for   in   Stickney  v. 
&wrii{p),one  of  the  truateea,  who  were  empowered  to  lend  on 
mongage,  government,  or  personal  security,  lent  to  the  other  trustee 
»nd  his  partner  in  trade  the  sum ;   on  their  becoming  bankrupt, 
Ifie  mortgage  security  proving  deficient,  the  trustees,  who  were  also 
eiecutors,  were  held  liable.     So  trustees,  executors,  and  guardians,  Dire««ly«r 
canQoi  do  that  ctrcuitoualy  which  they  cannot  do  directly.     In  Cook  *""*"       '>• 
r.  ColUngridge  (g),  a  case  where  infants  were  not  concerned,  the 
tale  of  a  teataior's  share  in  a  partnership,  and  the  property  belonging 
to  it  by  his  executors  to  hia  partners,  for  the  purpose  of  being  resold 
to  one  of  hii  executors,  was  set  aside,  and  his  estate  held  entitled 
lo  the  aliquot  proportion  of  the  subsequent  profits,  as  if  the  partner- 
«hip  had  continued,  but  interest  was  allowed  at  51.  per  cent,  on 
lums  pmd  out  of  his  estate.     So  it  will  not  help  the  bargain  that  the 

(/)  18Vb.3(H.  ker.5V«.679.  Miway.. l>a»i., SVw- J"- 

te)kill^,.  P|„n„  4B,  c.  C    163        317.     WhichcoMo.  Ltirronc,.  3  V«».  7«1- 
M«ch.  Ruii,ll,3  M.  &  C.  39.      WU         Rand.ll  ..    Erringlon.  10   V«.   ^     =» 

(MPeirLord    R«te.dtl^    Ph„„    „.        la  Vw.  371.     Hdi  in  HUl.t,  1  Cox.  IM. 
siti".'^.'-  "■™".  a  Alk.   121.        P«Vc»r.3V».749.     Cole,  ,.  Tf«»«l»cl, 


tamtt  (.  El< 


w,  3V«.397.    Po<iekK 
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pT.  tn.      trustee  sold  to  a  person  who  bad  no  noti 

^?Sf  ^ ,    years'  nonclaim  repurchased :  for  be  sha 

It  appears  that  in  all  such  cases  U  is 

que  tnati,  or  of  the  Court  for  theni]  i 

whether  they  will  take  back  the  propert 

the  profit  (().     But  the  trustee  can  ne 

advantage,  but  may  suffer  a  loss  (t)- 

ir  theydo,  The  general  rule  we  have  just  mention 

^^M*iot^«      enforced  with  respect  to  the  property 

DurcbtM,  at     tbus  situated  cannot  discharge  himself  fr 

with  interest,    by  any  act  in  pau,  become  the  purchase 

or  sell  to  others,  who  have  notice,  the  p 

caseS)  be  trustees  for  the  infants,  and  v 

Court;  they  will  be  forced  to  account 

the  property  with  interest,  at  the  option 

age,  or  of  the  Court,  through  the  insti 

them,  if  they  be  still  under  age,  howe 

Althm^li  the    gether  with  the  costs  (u)  of  the  breach  t 

*'^*'*^  ^        rule  be  not  that  in  no  case  can  a  truatet 

B*le.  yet  It  19  general  so  far  as  that  none  c 

and  it  would  be  most  dangerous  to  he 

the  benefit  of  infanta  bound  to  exert  all 

strict  integrity  for  their  benefit,  may  e 

How  «  miee  advantage  (x).    The  only  thing  a  trustt 

or  gmrdiui      gJe  a  bill  and  apply  by  motion  in  Court 

'^^      '  and  if  it  be  found  that  he  is  ready  ti 

Court  will  let  another  prepare  the  parti 

to  bid  (y).    The  practice  of  the  Court,  1 

is  to  consult  what  will  be  most  for  the 

infant,  and  if  on  reference  to  the  Master 

to  be  for  his  benefit  that  the  purchase, 

be  disturbed,  it  will  not  be  so ;  if  oi 

aside  (z). 

Or  under  i  The  rule  alluded  to  has  in  Ireland 

'**    '        a  purchase,  under  a  decree  for  sale  o 

leaseholds,  by  the  guardian  of  the    i 

in  the  cause.     The  sale,  though  at   i 

fraudulent  and  void,  as  it  was  wholly  u 

available  to  the  same  purposes  to  whic 


SBoTn  V.  Smith,  1  Vera.  60. 
6   Vefc  627 ;  1  B.  C.  C.   l!     , 
.  C.  C.  *00;  3  B.  C.  C.  117  ;  8  Vet. 


Wbelpdile  V.   CwkwD,  1   Ves.  8. 
Bella  Sop.  ib.  aod  cue* cited. 

(I)  later  V.  LiBler,  6  Vei.  631  i  1  Ve*. 
196. 

(II)  Cimpbell  c.  Walker.  5  Ve*.  578; 
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be  applied ;  and  the  purshaser  having  taken  upon  himself  to  sur-     Pt.  hi. 
render  the  old  lease,  and  take  a  new  one,  the  new  lease  was  declared  On!Tv.  ^s!  i. 
to  be  in  trust  for  the  minor  (z) 

It  was  long  ago  decided  that  a  trustee  or  executor  cannot  buy  for  Trustee  or 
his  own  benefit  debts  due  from  the  testator's  estate  (o).     In  KiUick  S?CjjJ"„Xbts 
Y.  Flexney  (6),  a  testator  devised  in  trust  a  valuable  leasehold  estate  ^^^^  ^^^  ^^ 
and  other  property  to  his  son,  an  infant,  with  maintenance,  and  ^    '    ^ 
ordered,  when  the  son  came  of  age,  that  the  trustee  should  deliver  up 
to  him  and  account,  and  made  the  trustee  executor,  and  gave  him  a 
l^acy  for  his  trouble.     The  trustee  had  the  estate  valued,  and  took 
it  at  the  valuation  price ;  afterwards  sold  a  part  of  it,  and  obtained 
a  renewal  of  part  in  his  own  name,  and  carried  on  the  management 
of  it    On  the  bill  of  the  plaintiff  when  of  age  for  an  account,  and  Or  purchase  a 
to  have  the  sale  decreed  in  trust  for  him ;  the  lords  commissioners  JJrre pna**  ^' 
said,  that  not  being  bound  to  carry  on  the  farm,  yet  having  done  so,  <anD. 
and  having  sold  to  himself  and  charged  his  own  price,  he  was  still 
a  trustee  for  the  infant  for  whom  he  ought  to  have  sold  it,  and 
should  account  for  the  true  value,  to  be  settled  by  the  master,  and 
pay  costs.      So  in  the  case  of  Wilkinson  v.  Stafford  (e)  before 
noticed,  it  was  decided  that  a  trustee  for  an  infant,  although  he  have 
invested  the  infant's  money  in  a  coal  speculation,  without  authority, 
eannot  buy  it  himself*  and  so  get  rid  of  the  responsibility.     In 
Campbell  ▼.  Walker  (d),  the  testator  gave  all  his  property  to  trus- 
tees for  sale,  the  produce  to  be  divided  among  infants ;  they  sold  * 
accordingly,  but  bought  themselves :  the  transaction  was  by  auction.  If  trannction 
and  unimpeachable,  except  from  the  sole  circumstances  above  stated.  unimpeachT- 
The  Court,  however,  laid  down  the  rule,  that  any  trustee  purchasing  ble.  and  infants 
the  trust  property  is  liable  to  have  the  purchase  set  aside,  if  in  any  reference  will 
reasonable  time  Uie  cestui  que  trust  chooses  to  say  he  is  not  satisfied  ^  ™*^®  ^  ><^* 

■*  ''  quire  if  a  re- 

with  it.  The  cestui  que  trusts  being  still  infiuits,  a  reference  was  sale  for  infant's 
niade  to  inquire  whether  it  was  for  their  benefit  that  the  premises  ^  ^ 
should  be  re-sold,  and  if  the  Master  should  be  of  that  opinion,  it  was 
declared  that  they  should  be  re^sold.  The  Master  reported  in  favour 
of  the  re-sale,  and  they  were  accordingly  re-sold,  one  part  of  the 
estate  producing  nearly  double.  Lord  Eldon  said,  that  the  fact  of 
the  first  sale  being  by  auction  made  no  difference  (0),  and  confirmed 
the  re-sale,  the  trustees  being  decreed  to  pay  the  costs  of  so  much  of 
the  proceedings  as  related  to  it. 

An  entry  by  any  other  person  on  the  estate  of  the  infant  enures 
to  the  infant's  use  (/^. 

But  a  trustee  or  guardian  may  qualify  himself  for  purchasing  his  Disclaiming 
ces^vf'  que  trusts  or  ward's  estate,  by  discharging  himself  by  bill  or  parchase!^^ 

(2)  Carey  v.  Carey,  2  Sch.  Ac  L.  173.  (c)  1  Ves.  42. 

(a)  Sir  R.    Hanley's  case,  2  Ch.  Cas.  (d)  8  Ves.  680 ;  13  Ves.  601. 

245 ;  Vio.  Abr.  Gard.  (Q)  3 ;  Per  Cor.  8  (s)  See  10  Ves.  381. 

V«.  346.  (/  )  7  T.  R.  300. 

(6)  4  B.  C.  C.  160,  and  n. 


bat'i  benefit. 
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Px.  III.      by  bondjide  diBclaimer  (^) ;  but  the  disc 

Ch.  w.  s'  I.  object  of  gaining  any  advantages  over  I. 

GnKrdUnor     deviscd  OF  descend  to  an  infant,  the  title 

*"«««  "»J      person,  and  his  trustee  or  guardian  buy  i 

eolktenil  Mt.  son,  this  shall  not  be  a  trust  for  the  infat 

established  in  order  to  keep  trustees  in 

not  for  the  purpose  of  injury  to  a  third  p 

GoiTdisD  cu-      It  is  further,  as  we  shall  hereafter  6nd 

[mmed^aieW  on  f°^  'be  same  reasons,  that  it  is  improper 

hit  ward  an  infant  to  purchase  his  ward's  estate  i: 

comiDg  of  age.  j  j       i  .l 

age.     1  his  depends  also  upon  other  gro 

although  it  has  a  suspicious  look,  yet  if  li 
it  is  not  voluntary,  and  cannot  be  set  asii 
LMMctmwad      vi_  A  sixth  consequence  of  the  rule  al 
bj  EnudUo*        ,  ,  ,    ^  ,, 

end  tnutcM  taken  or  renewed  by  trustees  or  guardia 
who  assume  to  act  in  that  character,  of  th 
taken  by  them  in  their  own  name,  and 
money,  much  more  if  paid  for  out  of 
shall  enure  for  the  benefit  of  the  infant : 
will  be  forced  to  convey  to  them,  or  sti 
and  account  for  the  mesne  profits,  bein 
rent,  fines,  and  expenses,  unless  it  be  n 
infant  that  the  lease  should  be  altogethei 
or  guardian  will  be  compelled  to  bear  tt 
'  Such  was  the  law  before,  and  indepi 
In  Holt  T.  IIoU(i),  a  lease  renewed 
fine  was  paid,  and  the  executors  had 
land,  was  declared  in  trust  for  orpha 
10,000^  on  the  testator's  real  and  i 
agreed  by  the  whole  Court  that  in  case 
the  renewal  of  such  lease  should  go 
que  truit  (k).  In  Keeeh  v.  Sanfor 
a  lease  of  the  profits  of  a  market  devi: 
before  the  expiration  of  the  trust 
lessor  for  a  renewal  for  the  benefit  of  i 
in  regard  that  being  only  of  the  pr< 
be  no  distress,  and  must  rest  singly  i 
could  not  give.  The  trustee  then  ol 
self.  On  a  bill  for  an  assignment  1 
.for  the  profits,  it  was  decreed  accori 


(fi)  DowDu  V.  Gmebrooli,  3  Her,  308. 

lis)  Ledey^  Cue.  3  Freem.  63, 1  Scb. 
&L.  133. 

(«,)  P«l,  640. 

<«>  Oldia  ■.  Sembom.  2  Alk.  15. 

(At)  A»tt,  p.  tS5.  KUIick  >.  Fleney. 
Cut  d.  Cuy,  tuyn.  Pianon  o.  Sbon. 
1  Atk  48a    Aboer  «.  MUUid,  2  Alk.  097. 
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(iemnified  against  any  covenants  in  the  lease ;  and  it  was  laid  down     ^^J: 

by  the  Court,  that  the  refusal  to  renew  made  no  difference,  for  if  a  cb.  iv.  s.  L 

trustee  on  the  refusal  to  renew  might  have  a  lease  to  himself,  few 

trust  estates  would  be  renewed ;  it  might  seem  very  hard  that  the 

trustee  was  to  be  the  only  person  of  all  mankind  who  might  not  have 

the  lease,  and  yet  it  was  very  proper  that  the  rule  should  be  strictly 

pursued.    In  Bleweti  v.  MiUett  {I)  a  testator  devised  the  residue  of 

his  real  and  personal  property  to  executors  and  trustees,  and  ap^ 

pomted  them  guardians,  empowering  them  to  carry  on  certain  mines, 

or  to  discontinue  them,  or  such  of  them  as  in  their  discretion  they 

should  think  fit,  and  to  be  allowed  the  expenses  of  the  trust.    The 

lease  of  the  mines  was  afterwards  surrendered,  being  unprofitablci 

and  a  new  lease  granted,  (inter  aUos,)  to  B.,  one  of  the  trustees  and 

executors,  without  consulting  the  rest,  and  he  paid  several  sums 

towards  it,  which  he  never  charged  to  the  testator's  account.    On 

his  co-trustees,  after  some  time  dissenting  from  employing  the  infimt's 

money  thus,  they  discontinued  the  speculation  on  the  infant's  account, 

and  B.  took  it  on  his  own  account,  and  was  repaid  the  sum  he  had 

paid.    B.  died  intestate,  and  on  the  infant  attaining  twenty-one,  he 

filed  a  bill  against  B.'s  representative  and  the  other  trustees,  alleging 

fraud,  and  for  an  account  of  the  mesne  profits  received  by  B.,  and 

for  an  assignment  of  his  share  to  him.    The  Court  of  Exchequer 

decreed  accordingly,  and  on  appeal  the  decree  was  afiirmed.     In 

Griffin  v.  Chriffin  (in) ,  L.  agreed  by  parol  with  the  father  of  the 

plaintiff  (the  infant)  to  grant  him  a  lease  for  lives,  and  gave  possession 

to  him,  he  agreeing  to  lay  out  a  certain  sum  on  the  premises  within 

three  years*     The  father  died  in  a  year  and  half,  without  executing 

his  part  of  the  agreement,  and  in  consequence  the  lessor  recovered 

in  ejectment,  having  previously  ofiered  to  execute  a  lease  to  the 

in&nt  if  any  one  would  accept  it  on  his  behalf,  which  however  no 

one  did.      The  infimt's  uncle  had  in    the  meantime  taken  the 

nttnagement  of  the  property,  under  a  letter  of  attorney  from  the 

infant's  mother,  but  refused  to  accept  the  ofiered  lease  on  his  behalf, 

but  afterwards  accepted  a  new  lease  to  himself  from  the  same  lessor 

for  three  lives,  at  the  foil  rent,  which  was  subsequently  renewed  to 

bio.     He  diedy  and  his  widow  became  entitled,  who  never  had 

notice  of  the  original  agreement.    Afterwards  the  infant  came  of 

age,  and  filing  his  bill  against  the  widow  he  was  put  in  possession, 

the  lease  and  renewal  being  declared  in  trust  for  him,  and  an  account 

of  the  profits  was  decreed  against  the  uncle's  estate  and  the  vridow: 

the  Master  to  allow  for  all  expenditure  in  procuring  the  said  lease 

and  otherwise  on  the  premises,  and  if  necessary,  an  account  of  the 

uncle's  personal  property  was  to  be  taken.     In  Phayre  v.  Peree  (»), 

a  trust  fond  of  15,000/.  created  under  a  marriage  settlement,  (by 

(0  7  B.  P.  C.  369.     See  Wflkiuson  v.  (m)  1  Sch.  &  L.  352. 

Stafford,  unt€,  (n)  3  Dow.  116. 
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Fr.  III.  which  also  certain  landa  were  limited  in 
C^v/s.'  r.  the  huaband  to  lease  for  forty-one  yeai 
rent,)  was  directed  to  be  lud  out,  with 
purchase  of  iee  aimple  lands  to  the  same  i 
tnistees  were  empowered  to  lay  out  the 
husband,  tm  security.  The  husband  p 
for  89111.,  of  which  he  took  assignment 
tained  from  the  trustees  out  of  the  trust 
purchase,  and  for  other  purposes  to  tl 
1 1 ,696/. :  as  a  security  for  which  they  i 
hold  interest,  and  a  collateral  security 
the  purchase  money  to  \0,SZll^  being 
the  sum  advanced  out  of  the  trust-fund ; 
lease  at  a  great  undervalue  for  bis  own  t 
attorney,  who  managed  the  transaction  fo 
ficial.  It  was  held,  that  the  son  of  the  ra 
that  part  of  the  trust  fiind  which  bad  be 
benefit  of  the  purchase,  and  to  have  the 
lease  to  the  attorney,  whose  equi^  aga 
notice  of  the  breach  of  trust  If  a  pers 
infant  in  a  lease,  obtun  a  renewal  to 
prove  beneficial,  he  shall  be  held  to  hs 
in&nt  may  claim  his  share  of  the  benefi 
fidal,  such  person  must  take  it  upon  himi 
made  a  chum,  as  such,  to  certain  lands, 
fiwfeitures,  which  being  allowed,  he  er 
being  out  on  lease,  procured  a  derivat 
it  was  held  to  be  in  trust  for  the  infant 
even  extended  to  a  case,  where  under  e 
tent  part,  the  guardian  of  the  in&at  an< 
a  lease  at  a  foil  value,  the  sale  being  w 
guardian  having  taken  upon  himself  ti 
take  a  new  one,  the  latter  was  decreed 

SECTION 

Of  the  OeitertU  Ruie  thai  Ovardians  i 
aU  lou  occanoned  by  the  Nonp- 
performance  of  their  duty. 

GtunUtna  ud  A  second  great  principle  of  the  Coui 
tomtke^Md'  by  guardians,  trustees  and  executors  ft 
•11  loM  iDd      representatives  (r),  shall  be  compellec 


damaged  » 


(0)  I  B.  &  p.  376.  ( 

g)  AnuwUv  «.  Dixon,  ia  EtiM,  7  B.  Adi 

.213.  v.i 

(1)  Can;  V.  Can;,  2  Sch.  b  L.  173.  woi 
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loss  and  damage  caused  by  the  Nonpefformanee^  the  Negligent,  or     Pt.  ni. 
Ittpefformance  of  their  duty^  and  to  reinstate  the  infant's  property  in  q^^^  s.'  n. 
that  condition  in  which  it  would  have  been,  had  this  their  duty  been  stoned  by  the 
duly  fulfilled.    A  trustee  or  guardian,  as  we  have  seen,  once  having  nonpexfenno 
acted,  cannot  by  any  act  of  his  own  denude  himself  of  that  character  genC^rUi. 
until  he  have  fully  performed  his  trust  («),  and  in  these  cases  it  is  not  Sr<^datT°wiai 
necessary  to  prove  any  ill  motive  (^),  or  to  shew  that  his  estate  derived  coeti. 
any  advantage  («). 

I.  The  Nonperformance* — It  is  the  general  duty  of  executors,  For  the  non* 

trastees  and  guardians,  not  to  permit  the  property  of  their  infant  5J^  du^.^  * 

ceitui  que  trusts  or  wards  to  Ue  idle  and  unproductive,  but  to  invest 

and  employ  it,  whether  expressly  directed  to  do  so  or  not;  and  if  they 

omit  this  duty  they  will  be  charged  with  the  loss  and  compelled  to  pay 

interest  on  the  balances  in  their  hands,  or  property  retained  by  them. 

"  If,**  says  Sir  J.  Leach  (x),  "  the  cestui  que  trust  sustains  a  loss  by 

the  trustee  neglecting  his  duty  to  invest,  he  has  the  right  to  charge  the 

trustee  with  the  loss."    He  cannot  excuse  himself  by  saying  he 

lodged  it  at  the  bankers  to  a  separate  account,  for  it  was  a  breach  of 

trust  even  to  retain  it  (y).    Executors  were  charged  with  interest  and 

costs  when  they  kept  the  testator's  money  in  their  hands  longer  than 

the  exigency  of  his  afiairs  required  (e).     So  allowing  money  to 

remun  at  a  bankers'  who  ultimately  failed,  for  more  than  a  year  they 

were  charged  with  the  loss  (a).    So  a  trustee  was  charged  with 

bterest  on  the  dividends  of  stock  for  seventeen  years,  when  he 

bad  not  invested  them,  but  kept  them  at  his  bankers,  although  there 

was  no  express  direction  to  invest  them  (6).    So  trustees  were 

charged  with  the  arrears  of  rent  they  ought  to  Have  received,  but 

without  interest  (c).    Where  directed  to  invest  and  they  do  not,  and 

the  price  of  stocks  rises,  they  will  be  charged  with  the  difference  (d). 

So  with  the  loss  if  they  neglect  to  renew  a  policy  (e),  or  pay  the 

premium* 

We  have  seen  {ee)  that  guardians,  executors,  and  trustees  will  be  Not  paying 
made  to  pay  interest  on  balances  improperly  retained  in  their  hands 
on  this  principle.  So  it  being  their  duty  to  pay  and  collect  debts 
forthwith,  where  they  permit  debts,  carrying  5/.  per  cent  interest  to 
remain  out  when  they  had  a  fund  to  pay  them,  they  shall  be  charged 
that  5L  per  cent  (/)•     If  they  allow  debts  to  remain  out  at  all 

(f)  Per  Car.  Jac.  68.  230.    Brown  o.  Sonthouae,  3  B.  C.  C.  101. 

(0  Cloiish  V.    Bond,  3  M.  &  C.  496.  (i)  Littlehales  v.  Gucoyne,  3  B.  C.  C. 

Moses  e.  L^i,  3  Y.  &  C.  359.  73.     Franklin  v.  Frith,  ib.  433. 

(u)  Scurfield  v.  Howes,  3  B.  C.  C.  90.  (a)  Anon.  Llofl,  492.    Moylev.  Moyle, 

Adair  v.  Shaw,  1  Sch.  &  L.  243;  9  Ves.  2  R.&  M.  700. 

103;  Per  H.  R.     Montfort  v.  Lord  Cado-  (6)  Goodchild  v,  Fenton,  3  Y.  &  J.  481. 

nn  17  Ves.  489.  (c)  Tebbs  v.  Carpenter,  1  Mad.  297. 

(x)  6  Mad.  13.  (c' )  Byrchall  v.  Bradford,  6  Mad.  13. 

(«)  Young  V,  Combe,4  Ves.lOl.  Frank-  («)  Marriot  o.  Kinnenley,  Taml.  700. 

lin  V.  Firth,  3  B.  C.  C.  433.    Treves  o.  (ee)  iinte,  p.  610. 

TowMend,  1  B.  C.  C.  384.    Re  HUliard,  1  (/)  HaU  o.  Hallct,  1  Cox,  134 ;  see  I 

Ves.  Jan.  89.  Dawson  ».  Massey,  1  B.  &  B.  Mad.  301. 
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pT.  III.      where  they  had  a  fund  to  pay  them  (i 

Cb.  IV.  s.'ii.  ranAin  unpaid,  they  shall  be  charged  wi 

^i»mi»ing  So  they  were  charged  with  the  debt 

^^IJ^^^       suing  debtors,  and  the  debt  was  lost  ( 

clause  does  not  extend  to  exonerate  one 

occasioned  by  a  debt  from  the  other  truf 

outstanding  (A).    But  if  in  any  of  these 

acted  for  the  benefit  of  the  infant,  they 

the  Court  will  authorise  guardians,  trust 

from  suing  for  a  debt,  where  on  report  o 

for  the  benefit  of  the  estate  (m). 

Trustees  neglecting  to  account  in  p 

estate  will  be  chafed  with  interest  (n), 

to  pay  a  dividend  to  the  creditors,  or  a 

the  Court  to  invest  rents  will  be  so  char 

Where,  however,  the  executor  retaine 

henuon  that  it  belonged  to  him,  the 

against  him  {p). 

fsDii*  b  which     With  regard  to  the  fund  in  which  thi 

m^Ti^^d  ^  invested :  it  is  the  duty  of  executt 

■DT««t.  unless  directed  or  empowered  by  the  d 

out  the  infant's  money  in  the  three  pc 

of  the  Court,  and  the  Court  will  protect 

they  will  not  be  li^le  for  any  loss  ot 

Court  not  only  holds  it  to  be  their  dutj 

transfer  a  testator's  general  stock  into  tt 

not,  it  should  seem,  if  the  parties  are  ah 

IfMTtiMtll     there  (i).     But  where  a  testator  residenl 

•broail.  tees  and  executors  to  invest  the  residue 

securities,  and  then  declared  trusts  for  tl 

other  persons  who  were  all  in  Englan 

mitted  to  remain  with  the  testator's  bank 

fiuled,  the  acting  executor  and  trustee  ' 

Ifalraidy        loss.     In  JackMon  V.  Jacktim(t),  whei 

d'o'^  ' ""  iu'ested  by  the  testator  in  South  Sea  i 

were  not  held  liable  for  a  fall,  although 

would  seem  the  authority  of  this  case  i 

that  if  a  reasonable  time  had  elapsed  wit 

(g)  Anon.  3  Eq.  Ab.  465.  B.  C. 

il)  Ibid,  46«.  (p) 

<i)  Umon  •>.  CopeUDd,  3  B.  C.  C 156.  (f ) 

U<r  c.  Hunter,  1  Ruu.  101.  Cbim 

(h)  MncklDw  ..  Fuller,  Jm.  198.  Dick, 

(i)  Blue  V.  Mankall,  3  P.  Wm*.  3B1.  (r) 

(n)  Nomi  E.  Notmui,  V.  C.  July  31,  (j) 


M  See  c> 
<b)  1  B.  C 
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thai  the  trustee  would  have  been  liable  (x);  although  there  be  a      Pt.  III. 
material  distinction  between  permitting  money  to  remain  out  for  a  ch^'  s.  II. 
reasonable  time,  when  it  was  placed  there  by  the  testator,  and  the  obiinction 
executors  or  trustees  placing  it  out  themselves  (y).     In  Trafford  v.  between  the 
Bodm  {z)f  it  was  held  that  South  Sea  stock  and  Bank  stock  were  ing  the  money 
not  proper  securities,  and  that  a  trustee  investing  therein  must  make  !^^^  pennitting 

*     *  °  it  to  remain 

good  the  loss  occasioned  by  their  fall :  it  was,  however,  held  that  South  when  already 
Sea  and  Bank  Annuities  were  so.    But  in  Adye  v.  FeuiUeteau  (a),  ^^'^'^^ 
where  the  trustee  did  lay  out  the  money  in  South  Sea  annuities,  al- 
though it  was  the  same  fund  in  which  the  greater  part  of  the  testa- 
tor's personal  estate  was,  yet  he  was  ordered  to  make  good  the  loss 
occasioned  by  their  fidl.     In  Hancom  v.  Aliens  trustees  having  laid  xhe  three  per 
out  money  in  funds,  not  the  three  per  cents.,  which  sank  in  value,  ^^'^i['*.^^^°^ 
they  were  ordered  to  account  for  the  difierence,  although  no  mala  the  Court. 
fides  was  proved*     In  PetU  v.  Crane^  the  trustee  having  laid  out 
money  in  the  three  per  cents.,  which  afterwards  fell  in  value,  he  was 
allowed  the  difierence^  on  the  ground  that  that  is  the  fund  which  the 
Court  adopts  (6).     In  general,  guardians  and  trustees  are  liable  for 
the  fluctuations  of  an  unauthorized  fund  (c).     There  is  a  single  in-  Except  where 
stance,  however,  in  which  the  Court  will  permit  them  to  invest  the  ^g^aiready. 
infant's  personalty  on  another  security,  since  the  Court  will  act  thus 
itself;  which  is,  when  there  is  a  mortgage  or  charge  on  the  infant's 
estate  which  may  be  redeemed  with  his  personalty,  when  they  may 
so  pay  it  off,  taking  an  assignment  for  the  benefit  of  the  infant  (cQ. 

Whether  executors  or  trustees  might,  without  incurring  respon-  Whether  or  not 
sibility,  invest  the  infant's  money  in  land  or  mortgage,  independently  ^!^^^^^ 
of  the  role  forbidding  them  to  change  the  nature  of  the  property,  mortgage. 
seems  to  have  been  for  some  time  undecided.   In  Brown  v.  Litton  (0), 
the  Lord  Chancellor  states  the  question  to  have  been  then  unsettled, 
although  he  also  said  that  if  the  money  were  laid  out  on  a  real 
security  which  there  was  no  ground  to  suspect,  the  executor  would 
not  be  answerable.     In  Terry  v«  Terry  (/),  from  the  Lord  Chancel- 
lor's remarks,  it  would  seem  that  trustees  might  at  that  time  have  so 
invested  it.     As  late  as  1816,  if  for  the  benefit  of  the  infant,  his 
personal  property  was  so  laid  out  by  the  Court  (g) ;  but  the  law 
would  now  seem  to  be  clearly  otherwise  (A),  particularly  as  to  legacies, 
which  may  be  paid  into  the  Bank  under  the  acts.    However,  in  all 
the  caseSf  if  the  act  done  on  a  reference  to  the  Master  appear  to  have 

(«)  See  Buxton  v.  Bniton,  1  M.  &  Cr.  Danbv,  £q.  Cas.  Ab.  261.    Per  V  C. 

eo,  poft.  Jac.  635. 
(^)  Note  to  2  B.  C.  C.  156.  (0  1  P.  Wma.  140. 

(1)  3  Atk.  433.  (/)  5  Ve«.  794. 

(a)  Dick.  499 ;  1  Cox,  24.  h)  4  Mad.  191. 

(b)  8.  P.  Clotigh  V.  Bond,  3  M.  &  Cr.         (A)  Per  V.  C.  Jac  G35 ;  and  §eeStick- 
496.  ney  v,  SeweU,  1  M.  &  Cr.  8.    Pride  v. 

(c)  Ibid,  and  tee  p99t,  633,  tt  teq.  Fooks,  2  Bear.  430. 

(d)  Per  Cur.  4  Mad.  191.     Palmer  v, 

S   S 
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Pt.  lU.      been  for  the  advantage  of  the  in&nt  it  v 
c^^^.bylhe  Count*). 

NotoD  net-         That  guardians,  executors  and  trustee 
loul  Mcuriiy.  money  on  personal  security  only,  unless 
now  clearly  settled,  although  some  eai 
Northington,  in  the  case  of  Harden  v.  Pt 
If  tbey  do  so  it  is  a  breach  of  trust,  for  ^ 
able  {k),  as  we  shall  find  when  we.  com 
which    tbey    incur    by   an  ill   or  negl 
duties  (I),  when  we  shall  investigate  al 
monies  of  inbnts  have  been  invested  in  fi 
nized  by  the  Court  It  may  here  be  rem 
there  is  no  express  authority  for  invesi 
trustee  for  an  infant  puts  out  money,  it  if 
when  he  cinnea  of  age,  or  even  before  tl 
may  force  him  to  account:  orelect  totakt 
It  directed  to        2.  .flwMw,  when  guardians,  trustee) 
perfonn  cet-     instrument  investing   them  with   that 
doDotdathcm.  certam  acts,  and  they  omit  to  do  so, 
sible,  and  compelled  to  make  good  all 
gain  not  made,  and  pay  interest,  calculat 
have  been  produced  had  the  act  directed 
To  imwt  ind        ThuB,  where  directed  to  invest  money 
do  DotjordoM  ^ij  j^  charged  with  interest,  and  the  pi 
iiianner.  when  the  investment  should  have  bet 

Walker  (n),  a  testatrix  had  directed  the  s 
government  securities,  and  to  apply  the 
certain  parties  until  they  attained  tweni 
whole  to  them ;  the  principal  executor  p 
own  at  a  banker's,*not  thinking-  it  worth 
parties  coming  of  age  in  five  months;  b 
iailed.  On  the  bill  of  the  infant  at^er  ag 
to  pay  the  loss  with  interest,  but  not 
toei  (o),  trustees  and  executors  were  din 
sum  on  government  securities  or  mortgaj 
many  years ;  inquiries  were  directed 
balances  in  their  hands,  and  the  price  oj 
the  executors  decreed  to  replace  it  with 

(A)  Colhwn  V.  West,  1  Be»v.  380.  {m) 

(■>  Emilia  v.  Eniilie,  7  B.  P.  C.  261,  •  (n) 

case  tiinDg  out  of  the  Soatb  Sea  Bubble.  Rou, : 

Terrj  v.  Twrf,  Gilb.  Eq.   R.   10)3  So.  cock  v 

63,11.  i  Pi«c.  Ch.ST.  Bicket 

(j)  1  £d.  145.  menu 

(k)  Adfe  V.  FeaUlelean,  3  Sw.  3T,  d.;  586,  i 

I  Cox,  24 ;  eate*  cited,  1  Ed.  145.    Keble  miscoi 

o.  ThoinpKiii,3B.  C.  C.  til.     Holmes  v.  reals, 

DriDe,3Cox,l.   Wilkea  e.Sti-ward, Coop,  monda 

6.  &c.                                                      '  (.; 

(0  Pom,  p.  «39,  633. 
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Siokii  {p\  trustees  had  a  power  of  sale  with  directions  to  invest  the     Pt.  III. 
produce  in  government  or  real  securities;  they  sold  unnecessarily,  cnfiv!  s/ll. 
and  one  trustee  with  the  knowledge  of  the  otheri  kept  the  money  in  g^j.    ^^^^ — 
his  hands  till  insolvent  without  investment^  both  were  held  liable  necoMariiy. 
to  make  good  the  loss.     So  where  a  trustee  was  directed  to  lay  out 
the  money  in  land  and  settle  it»  but  he  left  it  in  his  banker's  hands 
without  doing  so,  alleging  disputes :    he  was  charged  interest  (q). 
Where  the  trust  was  for  investment  in  the  public  funds,  and  the 
trustee  kept  it  in  his  hands,  but  paid  the  dividends  under  a  representa- 
tion that  it  had  been  invested:  he  was  ordered  to  transfer  to  the  Ac-  Not  laying  out 
countaot  General,  so  much  stock  as  the  sum  would  have  purchased,  ^^^  ^^^^ 
when  it  ought  to  have  been  invested  (r).    In  Munch  v.  CochereU  («), 
the  noninveatment  of  a  balance  of  money  in  the  way  in  which  the  re- 
mainder of  the  money  was  invested  according  to  the  trusts  of  a  settle- 
ment, was  held  to  make  the  trustees  liable,  although  the  fault  was  that 
of  their  agents  who  retained  the  money.   Where  the  trust  was  for 
aGcnmulation  in  the  three  per  cents.,  it  was  held  a  breach  of  trust  to 
invest  on  mortgage,  and  the  trustee  declared  liable  to  purchase  so  much  investing  in 
three  per  cents,  stock  as  might  have  been  purchased  at  the  fair  market  dj^^^^JfUdo^ 
price  with  the  sum  advanced  on  mortgage  at  the  date  of  the  mort-  «>  in  tho  three 
gage,  and  to  make  good  the  amount  of  the  accumulated  fund  which  ^'  ^^ 
would  have  arisen  if  the  dividends  had  been  duly  invested  (O*    So  Not  seliiog. 
where  executors  are  directed  to  sell,  and  they  do  not  at  the  proper 
time,  they  will  be  liable,  if  the  property  be  lost  (tf).  Where  executors 
who  were  directed  to  sell,  conveyed  to  one  of  them  who  had  an 
option  to  purchase  under  the  will,  without  receiving  the  purchase 
money,  and  he  became  bankrupt,  they  were  held  responsible  to  the 
residuary  legatee  {x\ 

Where  a  settlement  required  that  on  a  trustee  retiring,  a  newtnis-  Trustee  unduly 
tee  should  be  appointed  in  his  room,  and  the  retiring  trustee  assigned  q^^^^^^^ 
to  the  continuing  trustee  solely,  who  disposed  of  the  property,  the 
former  trustee  was  held  answerable  {y\     So  appointing  only  one 
trustee  on  retiring,  when  directed  to  appoint  two,  the  retiring  trustees 
will  be  liable  (s). 

Where  trustees  were  directed  to  keep  leases  renewed  out  of  the  Not  renewing 
rents  and  profits,  but  they  did  not,  but  allowed  the  tenants  for  life  to  ^^^'^ 
receive  them :  they  were  held  liable  to  procure  a  renewal  for  the 
tenant  in  tail,  the  assets  of  the  tenant  for  life  being  first  applied  for 
that  purpose^  the  trustees  being  charged  at  the  same  rate  as  if  the 
trust  had  been  duly  executed  (a). 

(p)  9  Yes.  319.  (i)  Gregory  «.  Gregory,  2  Y.  &  C.  313. 

(9)  Young  V.  Combe,  4  Vcs.  104.  (y)  WUkinion  v.  Parry,  4  Rubb.  272. 

(r)  Byrchall  v.  Bradford,  6  Mad.  235.  (z)  Hulme  0.  Hulme,  2  M.  &  K.  682. 

(0  HO.  T.  1840,  Lord  Ch.  (a)  Montford  v.  Cadogan,  17  Yes.  485. 

(0  Pride  v.  Fooki.  M.  R.  2  Beav.  430.  affirmed  19,  635;   2  Mer.  3.    See  Cole- 

^lilliams  r.  Nixon,  ib.  474.  grave  v.  Colegrave,  6  Mad.  72,  and  9  Yes. 

(tt)  Freem.  11.  560. 

s  s2 


628  OF  THE  PRINCIPLES  UPON   WHK 

Pt.  UI.  3.  Furttier,  it  is  the  duty  of  execut 

C^Vi  s'll.  '"'here  infanta  are  concerned,  to  call  in  al 
T  T,  personal  security ,  and  in  general  are  ini 
for  not  cilliDg  that  which  the  Court  recognises ;  excej 
iTn^l^P^r  stances,  and  unless  obviously  for  the  bei 
•ecDiji;,  and  ception  IS,  however,  made  of  the  case  of 
meitiDg  Ihem.  ,  *  ...  ,  .   , 

duty  to  call  in  mortgages  which  are  wit 

Noiifklready  which  the  infant's  money  is  already  invest 

nwrtgige.  the  Court  itself  do  so  if  upon  inquiry  befo 
it  is  advantageous  for  the  infant  that  thi 
invested.  Trustees  and  executors  pern 
remain  out  on  personal  security  will  be  cl 

Patmiiing  the  occasioned  (c).  \aPouieU'<i.Evatu{£),a.\ 

S'^Lo^m'  P'lintiffin  case  she  attained  twenty-one; 

pereoDil  of  bis  estate  was  out  upon  a  bond  with  s 

''  never  called  in :  on  the  bankruptcy  of  the 

held  chargeable,  on  the  bill  of  the  infantf 
in  Sadler  v.  Sobba  (e),  executors  who  hac 
uifants  to  a  tradesman,  and  suffered  it  to 
long  lime  without  calling  it  in,  on  his  bai 
able  to  the  infants  on  their  bill  filed  at 
Darby  (/),  the  widow  on  marrying  aga' 

Vut  cnrorciog   property  of  her  late  husband  for  the  bent 

iBjmeni.  j^  ^^^  ^  continue  in  the  possession  of  th 
he  paid  the  trustees  100^  a-year  un 
sum  was  to  be  invested :  only  250/.  wi 
when  the  second  husband,  who  had  maii 
insolvenL  The  Master  of  the  Rolls  hel 
for  the  loss,  as  occasioned  by  their  neg) 
ment  regularly :  though  not  perhaps  oblig 
very  day,  as  that  might  have  been  prejui 
family;  they  were  ordered  to  pay  costs,  a 

keeping  pro-    gested.    In  Davieiv,  Scott  {g),  where  tru! 

woalinpraHT '"''  ''^P'  ^**™^  money  outstanding  on  an  '. 

Kuril;.  which  they  paid  to  the  tenant  for  life :  the 

in  their  discharge,  but  only  so  much  as  wc 
of  3^  per  cent  consols,  reckoning  a  year 
tator.  In  Bacon  v.  Clarke  {h),  ^e  trust 
1806,  was  to  sell  the  property  and  raise 
children  of  the  marriage,  and  as  soon  as 
England, "  at  the  request  and  direction  of 


(d)  G  Vei.  836. 


MoMlej  V.  Wud,  11 
r,  V  Mi 
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tbe  survivor  being  first  made  "  to  three  other  trustees  there,  in  the     ft.  hi. 
manner  most  eligible  to  them :  who  were  immediately  to  invest  it  in  ^  ^^  y* .. 
government  or  real  securities  for  the  wife,  and  the  children  at  twenty-  '* 

one,  or  marriage  if  daughters.    The  property  was  sold  in  181 1,  but 
the  10,0002.  never  remitted  to  England,  but  was  received  by  the 
house  of  business  of  the  trustees  at  Calcutta,  who  were  the  agents  of 
the  husband ;  in  18S5,  A.  the  sole  trustee  died :  in  1826,  at  the  request 
of  the  husband,  it  was  invested  in  an  East  India  Company  note  in  the 
names  of  the  firm ;  in  1827  the  husband  died;  in  1832,  the  wife  re- 
quired the  executors  of  A.  to  procure  a  remittance  to  England,  and 
the  firm  thereupon  sold  the  note  and  drew  a  bill  for  the  amount  on 
their  correspondents  in  London,  but  before  it  was  payed,  both  failed ; 
no  other  request  was  made  by  the  husband  and  wife ;  but  upon  a  bill 
filed  by  the  children  of  the  marriage  against  the  executors  of  A.  they 
were  held  liable  to  refund  out  of  his  assets,  on  the  ground  that 
the  money  ought  not  to  have  been   received  by  the   house  of 
business  or  to  have  remained  there.     We  have  already  found  that  in  trade, 
it  is  a  breach  of  trust  to  continue  the  infant's  property  adventured  in 
trade,  or  any  other  speculation  without  express  direction  (t).   So  that  Debu  not 
the  debts  due  to  the  infant  should  be  collected  with  all  possible  dis-^  ^ 
patch,  and  that  if  this  be  omitted  to  be  done,  those  whose  duty  it 
was  to  have  done  so,  will  be  made  answerable.    However,  a  material  Distinction 
distinction  has  always  been  recognized  between  executors  and  trus-  tor  having 
tees  permitting  money  to  remun  out  for  a  reasonable  time,  when  it  {J*'^^^  ^^^ 
was  placed  there  by  the  testator  or  settlor,  and  placing  it  there  them-  and  the  tms- 
selves  (t) ;  and  where  seeming  to  have  acted  bona  fide,  and  to  the  J^^  ^7°* 
best  of  their  judgment,  they  were  not  charged  with  any  loss  occa- 
sioned by  the  depreciation  of  the  Mexican  bonds,  on  which  they  Trustees  acting 
suffered  part  of  the  estate  to  remain  for  a  year  and  a  half  (Q,  although  barged!  ^^ 
they  were  directed  to  convert  with  all  convenient  speed.    So  where 
execators,  notwithstanding  a  direction  to  collect  the  estate  with  all 
convenient   speed,  continued    the  business   for  some  years,  and . 
eventually  sustained  a  loss,  yet  having  acted  bond  fde,  and  to  the 
best  of  their  judgment,  they  were  not  charged  (m). 

It  will  not,  however,  justify  a  trustee  or  executor  that  he  merely 
applied  for  payment  through  his  attorney,  and  did  not  follow  it  up 
by  legal  proceedings  (n). 

II.  A  negligent,  or  incautious  performance  of  their  duty  by  exe-  Guardians  and 
cutors,  guardians,  or  trustees  for  infants,  is  in  like  manner  punished  swerable  for  a 
by  the  Court,  although  they  may  have  taken  some  steps  towards  ful-  negligent  or 
filling  it,  and  this,  whether  they  are  expressly  directed  to  act  in  a  performance  of 
certain  manner  or  not.  ^^^  ^^^^' 

This  appears,  from  many  of  the  cases  which  have  been  cited  under  Not  doine  the 

acts  which  they 

(f )   Anu,  KilKck  o.  Fleiney,  4  B.  C.  C.      See  Munch  v.  Cockerell,  HU.  T.  1840;  L.  °"?**^ '°  **^« 
45.  16iJ.     Booth  V.  Booth,  1  Beav.  125.  J.  R.  ix.  154-  ordinary  per- 

C  *  >    Note  to  2  B.  C.  C.  166.  (m)  Garret  v.  Noble,  6  Sim.  504.  tormance  of 


<,!>    Boiton  V.  Buxton,  1  M.  &  Cr.  80. 


(m)  Garret  v.  Noble,  6  Sim.  504.  lormance  o 

(n)  Lowsonr.  Copeland,2B.  C.  C.  166.  "*«»'  ^"^y* 


i  Or  sales. 
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Ft.  III.      the  last  general  head,  and  which  need  not  here  again  be  mentioned. 
Cefiv!^  s!  11.  '*  ™*y  ^  sufficient  to  state  generally,  that  if  they  do  not  get  in  tlie 
infant's  property,  or  debts  due  to  him,  with  due  diligence,  if  they  do 
not  pay  his  debts  in  proper  time,  if  they  do  not  invest  where  and  bow 
they  ought  to  do  so,  sell  at  the  period  when  they  should  have  done, 
if  they  conduct  his  affairs  without  sufficient  attention,  or  suffer 
others  to  commit  injury  or  wrong  to  him,  they  will  be  answerable 
for  all  loss  thereby  occasioned. 
DotprosecutiDg      An  executor  and  trustee  will  not  be  allowed  costs,  where  he  has 
^^^^'  instituted  suits  for  the  recovery  of  debts,  but  prosecuted  them  negli- 

gently (o).     In  the  case  of  the  Earl  of  Lincoln  v.  Allen  {f),  the 
question  was,  how  far  an  executor  in  trust  for  payment  of  debts,  was 
neglecting  pay.  J^^s^^fi^^  *"  "^*  P^iy'ng  off  a  mortgage  debt  for  thirty-one  years,  under 
meats.  pretence  of  difiering  claims  respecting  it,  he  having  assets ;  it  appears 

he  was  charged  with  interest  on  the  annual  balances  remaining  in 
his  hands.  So  trustees  will  not  be  allowed  for  the  expense  of  the 
sale  of  a  lease,  if  they  delayed  it  until  the  property  diminished 
in  value  (gr).  In  Tebbs  v.  Carpenter  {r),  trustees  were  charged 
I  with  interest  on  arrears  of  rent,  which  they  had  neglected  to  receive. 

Giviogr  ap        In  Milliard  v.  George  («),  executors  in  trust  for  an  infant  gave  up  five 
aecunueF.        bonds  due  to  the  testator,  and  took  other  bonds  in  lieu  in  their  own 
I  names,  by  which  500/.  interest  was  lost  to  the  infant];  they  were 

I  decreed  to  make  it  good* 

'  Wrong  invest-      A  trustee  will  be  liable  to  the  loss,  if  he  invest  the  fund  on  a  security, 

,  ^^ '  payable,  not  to  all  the  trustees  jointly,  but  to  one  individually  (t)> 

Sales  when  So  trustees  failing  in  reasonable  diligence  in  the  management  of  a 

improv  en  ^^^  ^  if  they  contract  under  circumstances  of  haste  and  improvidence, 
will  be  personally  responsible  for  the  loss  to  the  suffering  party  (u); 
Suffering  a  ^^^  &  trustee,  taking  no  active  part,  cannot  excuse  himself  by  saying  he 
co-trustee  to  {mj  nothing  to  do  with  the  management  of  the  other  party,  for  he  is 
himself.  responsible  for  the  good  conduct  of  those  who  he  has  substituted  in 

the  management  (x). 

Where  there  was  a  settlement,  with  power  to  change  the  secnri- 
ties,  with  consent  of  the  wife :  and  the  co-trustees,  on  the  representa- 
tion of  one  of  them,  that  he  had  an  opportunity  of  investing  it  on 
mortgage,  without  inquiry  executed  a  power  of  attorney  to  him  to  sell 
out,  which  he  did  and  absconded :  they  were  held  liable  to  replace 
the  stock,  and  the  dividends  since  the  last  payment,  and  pay  the  costs 
of  the  suit  (y).  In  Brice  v.  Stokee  (s),  a  co-trustee  was  diarged  with  a 

(o)  Canmchaelt;.Wil8on,4Bl.  N.  S.157.  v.  Fowler,  2  AnsU  650. 

(p)  4  B.  P.  C.  664.  (x)  Oliver  v.  Court,  8  Pr.  166;   6Pr. 

(9)  Caffrev  r.  Darby,  6  Yes.  497.  285. 

(r)  1  Mad.  301.  (y)  Hanbury  «.   Kirkland,  3  Sim.  265; 

{t)  Cas.  Ch.  236.  and  see  Chambers  v.  Minchin,  7  Ves.  186. 

(<)  Walker  v.  Symonds,  3  Sw.  1.     Sal-  Shipbrook  v.  Hinchinbrooke,  11  Yes.  252 ; 

way  w.  Salway.  1  R.  &  M.  218.  16  Yes.  477. 

(tt)  Ord  9.  Noel,  6  Mad.  440.     Pechcl  (s)  11  Yes.  319. 
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a  I088,  toi  merely  joining  in  a  receipt,  where  the  loss  was  occasioned     Pt.  hi. 
by  the  other  selling  the  estates  unnecessary:  but  it  seems  he  also  per-  q^^  jy,  s.'ii. 
mitted  the  trustee  receiving  the  money  to  keep  it,  and  act  contrary  Neglecting  to 
to  the  trust ;  and  as  we  have  seen,  if  any  acts  are  done  by  trustees  look  after  tbe 

'  *'  trust  tuad. 

amounting  to  an  acceptance  of  the  trust,  they  will  be  held  respon- 
sible! And  if  they  neglect  to  inform  themselves  of  the  state  of  the 
trust  iimd,  as  they  might  have  done,  or  remain  ignorant  of  breaches 
of  trust  by  a  co-trustee,  which  they  might  have  known  on  due  inquiry, 
they  will  be  answerable  without  any  criminal  connivance  (a).  A 
trustee  standing  by,  and  allowing  his  co-trustee  to  commit  a  breach 
of  trust,  becomes  personally  responsible  (6),  and  the  usual  indemnity 
clause  will  not  in  such  case  relieve  him  (c) ;  as  if  he  sell  out  stock 
with  another  trustee,  who  receives  and  misapplies  it :  but  he  is  not 
liable,  where  one  trustee  always  receives  the  dividends,  and  mis- 
applies them,  without  the  knowledge  of  the  other  (d).  And,  in 
such  cases,  they  are  not  of  necessity  charged  (e) ;  nor  if  the  loss  be 
sustained  in  the  ordinary  transaction  of  their  business  (/). 

If  a  trustee  suffer  a  policy  to  become  forfeited,  through  neglect,  to 
pay  the  premiums,  he  is  bound  to  make  compensation  to  the  cestui 
^  trust  for  the  consequential  damage  (g). 

If  a  trustee  be  guilty  of  any  inexcusable  delay  in  the  administration  Guilty  of 
of  the  trust  fund,  it  will  be  at  his  own  peril.  A  testator  gave  a  ^  ^^' 
legacy  of  1,S002L,  and  directed  its  investment,  the  estate  was  wound 
up,  the  executor  neglected, to  invest,  and  the  price  of  stock  rose.  It 
was  held,  that  this  retaining  by  the  executor  was  equivalent  to  pay- 
ment to  a  trustee,  and  that  if  the  cestui  que  trust  sustained  any  loss 
by  the  neglect,  he  had  a  right  to  charge  the  trustee  with  the 
amount  (A). 

Where  the  fund  was  subject  to  the  appointment  of  the  wife,  with  Parting  wiiu 
two  witnesses,  and  the  trustees  parted  with  it,  on  a  joint  application  an^i^"fonnTl 
by  the  husband  and  wife  unwitnessed,  they  were  decreed  to  replace  request. 
it(f),  after  the  death  of  the  wife,  on  application  of  the  children. 
Subsequent  ratification  by  writing  by  the  party  entrusted  with  the 
power,  is  not  in  these  cases  sufficient  (k). 

So  where  an  executor,  or  trustee  for  infants,  incautiously  pays  Paving  money 
monies  which  he  ought  not,  he  will  be  charged  with  the  loss,  if  any,  j^quilj. 
and  interest  (/):  but  where  he  had  paid  under  a  written  obligation, 
executed  abroad,  though  in  possession  of  a  counter  obligation  to 
repay  part,  with  interest,  acknowledging  that  to  be  so  much  more 
than  the  debt,  and  neither  instrument  had  been  transferred :  he  was 
held  chargeable,  on  the  bill  of  the  in&nts  for  an  account,  as  having 

(«)  WUliams  v.  Nixon,  2  Beav.  472.  (/)  Bacon  v.  Bacon,  5  Vea.  331. 

{h)  Booth  V,  Booth,  1  Beav.  125.     Wil-  {g)  Marriott  v.  Kinnereley,  Taml.  470. 

liaraa  v.  Nixon, supra.   See  p.  606,  (fc)  Byrchall  v.  Bradford,  6  Mad.  13. 

(e)  Macklow  v.  Fuller,  Jac.  198.  (i)  Hopkins »».  Myall,  2  M.  &  K   86. 

{d)  Williams  t>.  Nixon,  jupro.  {k)  Bateman  v.  Davis,  3  Mad.  9t\. 

(c)  Ex  parte  Griffin,  2  Gl.  &  J.  114.  (/)  Vez  v.  Emery,5  Ves.  140. 
Williams  V.  Nixon,  iupra. 
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paid  incautiously,  though  innocently^  and  therefore  was  pennitted  to 
try  the  validity  of  the  obligation  at  law  (m).  In  JetmingM  ▼«  Crarges{n)f 
an  executor  signed  a  release  when  he  ought  not,  by  which  the  infiutt 
lost  6002. :  adecree  was  made  against  the  releasee  to  repay  it,  and  if  lie 
did  not,  then  the  executor  was  to  be  answerable.  In  Poole  v.  Rag  {o), 
a  mortgage  came  to  an  executor,  who  received  the  mortgage  money 
from  the  trustees  for  an  infant,  and  paid  it  away  to  the  testator's  ere* 
ditors,  under  a  creditor's  bill.    Afterwards,  it  appeared  the  mortgage 
had  been  satisfied  in  the  testator's  lifetime ;  it  was  held  that  the 
executor  must  refund  to  the  trustees  and  the  infiuit  this  overpayment, 
although  he  had  no  assets  left.    So  where  an  executor  admitted 
assets  to  pay  a  debt,  which  was  occasioned  by  a  breach  of  trust  of  his 
testator,  and  it  appeared  that  he  had  long  ago  paid  away  the  residue, 
never  having  had  notice,  and  all  the  other  debts  were  satisfied,  yet 
he  was  held  personally  liable  for  such  sum :  as  he  ought  to  hate 
administered  under  the  direction  of  the  Court,  which,  if  he  had  done, 
he  would  have  been  discharged  (jp).    If  an  executor  or  trustee  pay  a 
portion  to  a  child  without  taking  security,  and  afterwards  the  fond 
diminishes,  he  shall  be  charged,  although  directed  to  pay  the  eldest 
first  (;)•    So  where  an  executor  misapplied  the  infimt's  money  in 
paying  adults  first,  on  further  assets  coming  in,  they  were  held  appli- 
cable ;  first,  in  making  good  the  misapplication,  but  as  to  the  rert 
the  executor  was  liable  (r).    Anticipated  payments  to  legatees  are  not 
credited  to  the  executor  in  taking  the  account  of  assets,  but  they 
reduce  the  balance  as  to  charging  interest  against  him  («)•    So  if  an 
executor  compound  for  debts  due  to  the  infant,  he  is,  as  we  have 
seen,  liable  for  any  loss ;  but  if  it  appear  to  have  been  for  the  benefit 
of  the  estate,  he  shall  be  excused  {t).    But  he  is  not  bound  to  plead 
the  Statute  of  Limitations  to  an  action  brought  by  a  creditor  of  his 
testator  (tf). 

There  is,  however,  a  great  distinction  to  be  made  between  negli- 
gence and  corruption.  A  special  case  is  necessary  to  charge  execu- 
tors with  more  than  four  per  cent,  interest  {x),  in  cases  of  n^ligmce. 
And  in  the  absence  of  express  directions,  the  Court  does  not  expect 
them  to  take  more  care  of  the  property  intrusted  to  them  than  they 
would  do  of  their  own(y).  However,  if  they  act  with  the  property 
in  any  other  manner  than  the  trust  requires,  they  are  in  general 
answerable  for  any  gain,  and  Uable  for  any  loss  (s) :  and  there  is  no 
doubt,  that  when  there  is  no  maid  fides  or  fraud,  and  mere  misappli- 


(m)  IbkL 

(n)  Fin.  428. 

(o)  1  P.  Wms.  355. 

(p)  Knatchball  v.  Fernhead,  3  M.  &  C. 
122 ;  and  see  March  v.  Runell,  ibid.  30. 

iq)  Tilley  V.  Throckmorton,  2  Cas.  Ch. 
132. 

(r)  Wilmot  v.  Jenkinn,  1  Beav.  40. 

(«)  Flanagan  v.  Nolan,  1  Moll.  84. 


(0  Blue  o.  Marshall.  3  P.  Wom.  SSI. 

(u)  Norton  V.  Frecker,  I  Atk.5i6.  Ca»- 
tleton  V.  Fanshawe,  Prec.  Ch.  lOQ.  £z 
parte  Dewdoey.  15  Ves.  498. 

(s)  Tebhs  v  Carpenter,  1  Mad.  106. 

(y)  Per  Lord  Eldon,  1  J.  &  W.  249. 
S.  P.  Morley  v.  Morlef,  2  Cas.  Ck.  2. 
Jones  V.  Lewis,  2  Ves.  240. 

(z)  4  Ves.  622,  per  curiaiB. 
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cation  of  the  trast  fund,  the  Court  will  endeavour  to  deliver  the     Pr.  III. 
trustee  from  the  consequences  (a).    And  a  trustee  is  not  in  general  ca^"!  s!'ll. 
liable  for  an  innocent  mistake,  from  which  he  derived  no  advan-  Not  liable  for 
tage  (J).    He  will  be  allowed  for  the  money  of  an  infant  of  which  he  "^"SST  ^ 
was  robbed,  unless  lost  by  gross  carelessness,  although  the  fact  of 
the  robbery  be  only  proved  by  his  own  oath  (c).    In  Munch  v.  Cock»  Eztraoidintry 
ereU  (d),  it  was  held,  that  when  the  last  of  the  trustees  had  lefl^^**"" 
India,  and  was  resident  in  England,  and  the  power  to  appoint  new  nqwred. 
trustees  was  in  B.,  the  settlor  only,  who  was  dead,  the  surviving 
trustee  was  justified  in  permitting  his  agents  in  India  to  administer 
the  trust  funds ;  and  that  in  charging  the  misconduct  of  the  agents 
against  the  trustees,  it  is  not  sufficient  to  shew  the  loss  might  have 
been  prevented  by  extraordinary  care  and  caution.     A  trustee  is  not 
held  liable,  if  acting  strictly  within  the  line  of  his  duty,  and  he  exer- 
cise reasonable  care  and  diligence  (/) ;  and,  therefore,  will  not  be 
liable  for  the  loss  occasioned  by  payment  into  a  bank  in  good  credit, 
which  afterwards  fails,  in  the  ordinary  transaction  of  his  business, 
unless  he  left  the  money  there  an  unreasonable  time  (jr). 

IIL  In  a  similar  manner  will  an  ill,  criminal,  or  fraudulent  per-  Goardiaiii  and 
formance  of  their  duty  by  executors,  trustees,  or  guardians  ^  JJJSSbl  *for 
punished  by  the  Court,  but  in  a  more  severe  manner,  in  proportion  evU  and  fraud- 
to  the  degree  of  criminality  incurred :  and  a  trustee  knowing  of  and  ^  ^°^  ^^^ 
concealing  a  breach  of  trust,  is  equally  liable  with  those  actually 
guilty  (h). 

1.  This  is  the  case,  although  they  have  no  express  or  formal  direc-  Although  they 
tions  given  them  by  the  instrument  investing  them  with  that  office.  db«c^sh^ 
Thus,  as  we  have  seen,  in  Tebbt  v.  Carpenter  (t),  executors  were  ^  •cu 
charged  for  misapplication  of  the  infant's  money,  with  compound 
interest,  ascertained  by  half-yearly  rests :  and  where  the  in&nt's 
money  has  been  employed  in  trade,  or  any  other  speculation,  by  the 
trustee  or  executor,  he  will  be  ordered  to  restore  it,  or  replace  it  if 
stock,  and  be  charged  with  all  the  profits  and  interest  thereon,  or 
interest  merely,  at  the  option  of  the  plaintiff  (A).    So,  in  general,  charged  for 
it  is  a  breach  of  trust  to  part  with  Uie  infant's  money  for  other  n>?»ppKcation 
purposes  than  those  of  the  trust,  or  to  lend  on  personal  security,  trade. 
for  which  executors,  trustees,  and  guardians  will  be  made  answer-  Lendingmoney 
able,  and  be  required  to  replace  it  if  stock,  with  the  dividends,  Purify? 
OT  restore  the  money  with  interest.    Thus  they  will  be  answerable, 
if  they  lend  it  on  bond,  and  it  be  lost  {I) ;  and  that,  although  at  the 

Ca>  Per  Lord  Hardwicke,  Trafford  o.  2  R.  &  M.  710. 

Boehm,  3  AtL  443.  (h)  Boardman  v.  Norman,  I  B.  C.  C. 

1*)  4B.  P.  C.255.  67. 

(«>  Morley  v.  Morley,  tupra,  (i)  1  Mad.  302. 

id  >  iz.L.J.  R.  154;  Hil.  T.  1840.  (k)  Anie.p,  614. 

(/)  See  alao  Bacon  v.  Bacon,  5  Ves.  (/)  Keble  v.  Tbompfion, 3  B.  C.  C.  111. 

331.  ante.  ierry  ».  Terry.  Gilb.  £q.  R.  10  ;    Prec. 

Cf)  See  mnte.  Anon.   Lloft,  492.      Ex  Cli.  27. 
parte  Belcher,  Amb.  219.  Moylev.  Moyle, 


then  solveDt  no 
excuse. 
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Ft.  III.      time  the  borrower  was  amply  solvent,  and  the  trustee  also  had  the 
ChTiv.  s.'u.  security  of  several  solvent  persons (m).     In  Adge  v.  Feuitteteau (b), 
j^^^  yjg         on  exceptions  to  the  Master's  report,  it  appeared  that  the  executors 
borrower  was    had  lent  10002.  of  the  infants,  on  bond  in  Jamaica,  where  die  obligee 
died  insolvent     On  a  bill  for  an  account  by  the  infiuits,  the  Master 
disallowed  this  10002.    The  affidavit  of  the  executors  stated,  that  at 
the  time  of  the  loan  the  obligee  was  in  good  circumstances ;  that  the 
interest  being  eight  per  cent,  the  infant's  estate  had  been  increased 
to  5000/.,  and  that  the  testator  had  constantly  done  it  himself:  but 
Lord  Loughborough  said,  **  an  executor  must  always  be  answerable 
for  an  infant's  money :  the  particular  circumstances  of  the  case  cannot 
weigh:    and  although  the  executor  has  behaved  honourably,  it 
would  be  dangerous  for  that  reason  to  break  through  the  general 
rule :  it  was  clear,  that  if  any  advantage  was  made,  it  was  part  of  the 
trust  fund,  if  deficient,  the  trustees  must  answer  the  loss.**    In 
Ryder  v.  Bickerton  (o),  the  lending  money  on  a  promissory  note  was 
held  lending  it  on  no  security  at  all,  and  the  trustees  were  charged 
with  interest  at  52.  per  cent   In  Whistler  v.  Newman  (p),  there  was  a 
trust  of  stock  coming  firom  the  wife,  for  the  separate  use  of  the  wife 
for  life,  with  remainder  to  the  husband  for  life,  with  remainder 
among  the  children ;  the  trustees  sold  out  with  the  privity  of  the 
wife,  and  lent  the  money  to  the  husband,  taking  a  bond  of  indem- 
nity from  him;  he  became  insolvent,  and  they  were  decreed  to 
replace  the  stock,  with  costs,  on  the  bill  of  the  infant  children  and 
widow,  although  she  was  an  accomplice. 

A  trustee  selling  out  at  the  instance  of  tenant  for  life,  and  lending 
the  money  to  him,  was  decreed  to  replace  it,  with  costs,  for  his 
breach  of  trust,  and  the  fund  was  secured  in  Court:  according  to 


trust  cannot 
insist  upon 
having  the 
money. 


Atnistee 

selling  out 

and  lending 

improperly 

muit  replace  _  ^ . 

the  stock,  and  the  report  of  this  case,  in  such  cases  there  is  no  option  given  to  the 
uLTcRnnat^  cM^tt*  que  trusts  to  have  the  money,  produced  by  the  sale,  invested, 
as  there  would  be  if  the  trustee  made  anything,  or  sought  to  do  so. 
In  Adams  v.  Clifton  (q)  the  representative  of  the  surviving  trustee  of  a 
legacy,  which  had  been  invested  in  stock,  whilst  the  legatee  was  under 
age,  authorized  the  sale  of  the  stock,  and  permitted  B.  to  receive  the 
proceeds,  who  retained  the  money  in  his  hands ;  and  the  legatee  (a 
female)  for  some  years  dealt  with  B.,  and  received  interest  from  him 
as  the  only  person  accountable  for  the  money,,  after  coming  of  age, 
but  ignorant  that  he  was  not  so.  The  representative  of  the  surviring 
trustee  was  decreed  to  be  accountable  for  the  stock,  which  was  lost 
by  the  insolvency  of  B.,  and  the  dividends,  with  costs. 

Where  an  executor  in  trust  for  an  infant,  being  debtor  to  the  estate 
18402.,  yet  sold  out  15002.  Bank  three  per  cents*,  part  of  the  testator's 


Trustee  selling 
oat  principal 
unnecessarily 
to  ply  debts, 
and  paying 
maintenance 
out  of  prin- 
cipal. 


(m)  Holmes  V.  Dring,  2  Cox.  1. 

(n)  1  Cox,  24. 

(o)  3  Sw.  80y  n.     See  Bacon  v.  Clarke, 


3  M.  6l  C.  294. 
(p)  4  Vea.  129. 
(f/)  1  Hubs.  297. 
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estate»for  the  purpose  of  paying  bills,  and  paid  the  maintenance  of  the     Pr.  ill. 

in&nt  out  of  the  principal,  he  was  ordered  to  replace  the  stock,  and  q^^  jy^  g  *||^ 

was  charged  with  costs  and  interest  (r).  In  MarehY.  RubbM  (i)  a  sum 

of  stock  had  been  transferred  into  the  names  of  trustees  in  trust, 

(fs/er  alioi\  for  infiuit  children ;  A.,  one  of  the  trustees,  transferred 

it  to  B.,  the  other,  who  misapplied  it.    On  a  bill  by  the  parents  and  Compromise 

chSdren  to  hare  the  stock  replaced,  a  compromise  was  made,  on  B.  p^Jj^tw 

giviiig  security  for  the  payment  of  the  interest.      However,  the  interested. 

children,  after  age,  filed  a  bill  against  B.,  and  the  personal  repre* 

senCatires  and  legatees  of  A.,  to  have  the  fund  replaced;  and  the 

decree  of  the  Master  of  the  Rolls,  making  the  assets  of  A.  in  the 

hands  of  his  legatees,  together  with  B.,  liable  to  replace  the  stock,  and 

to  pay  the  deficient  dividends  and  costs,  was  affirmed  on  appeal. 

If  trustees  contrive  to  advance  the  interests  of  one  party  at  the  ex- 
pense of  another,  they  will  be  personally  responsible  for  the  loss  (<)• 

2.  So  trustees,  guardians, and  executors,  who  9xedireetedio  deal  in  Trustees  and 
a  certain  manner,  with  the  trust  fund,  and  they  act  otherwise,  or  ^^,1^  ifdirecu 
misapply  it,  they  will  be  liable  in  like  manner.     Thus  they  cannot  ^ »«  "jt  ma 
lend  it  on  personal  security,  unless  expressly  authorized;  even  if  and  they  act 
directed  to  lend  it  "  on  such  good  security  as  they  should  think  to  be  otherwise. 
sufficient  **  (u).     Where  directed  to  invest ''  at  such  interest  as  they  Lending  the 
should  think  reasonable,'*  and  one  trustee  kept  it,  by  consent  of  the  improperly. 
other^  at  4/.  per  cent  where  5/.  per  cent  might  have  been  made,  he 
was  compelled  to  pay  51  per  cent,  and  the  costs  of  the  account  («)• 
In  fFalker  v.  Symonds  (y)  a  father  assigned  to  trustees  a  bond  for 
7900^  as  a  provision  for  his  daughter  and  her  children,  (there  being 
one,  an  infitnt  of  tender  years),  upon  trust,  to  call  in  the  sum,  and 
invest  it  on  mortgage,  or  government  securities,  and  pay  the  interest 
to  the  daughter  and  her  husband  for  her  life,  and  afterwards  for  the 
children.     The  trustees  did  invest  the  sum  on  mortgage,  but  after- 
wards called  it  in,  and  invested  it  in  India  bills,  and  then  lent  it  on 
bond  to  one  D.,  who,  at  his  death,  proved  insolvent.    The  infant,  after 
coming  of  age^  executed  a  compromise  with  the  representatives  of 
the  trustees :  but  that,  as  obtained  under  imperfect  information,  was 
Bet  aside,  the  trustees  declared  liable  for  the  amount,  and  their 
nepresentatives  ordered  to  pay  it,  with  interest  and  costs,  out  of  the 
issets.     In  this  case  the  Lord  Chancellor  laid  down  distinctly  the  AU  or  any  of 
ight  of  the  cestui  que  trust  to  proceed  against  all  or  any  of  the  {^^b!"*^** 
mstees  guilty  of  the  breach  of  trust,  leaving  the  one  charged  to  seek 
tis  remedy  from  the  others  (0).    All,  however,  and  the  representa* 
ives  of  any  who  are  dead,  must  be  made  parties  to  the  suit  (a).     In 

(r)  KiUick  V.  Flexney,  4  B.  C.  C.  163.  C.  C.  49. 

(s)  3  M.  A,  C.  41.  (y)  3  Sw.  1.    See  also  Ryder  v.  Bicker- 

(t)  Pechel  V.  Fowler,  2  Anst.  550.  ton,'  3  Sw.  m,  n. 

(u)  Wilkes  V.  Steward,  Coop.  Cb.Ca8.6.  (z)  See  ante,  p.  604. 

(x)  FoTbcM  V.  Row,  2  Cox,  113  ;  2  B.  (a)  Munch  v,  Cockerell,  8  Sim.  40. 
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Pr.  lit.      Poeock  y.  ReddingUm  {b\  where  there  was  a  direction  to  the  trustees 
CHfn'  sl'll.  ^  pl^^ce  out  monies  at  interest,  on  mortgage,  or  goveminenty  or  real 
securities,  during  minority ;  and  after  investing  the  money  in  the 
funds,  they  lent  it  on  private  security.    The  Court  said,  **  that  when 
a  trustee  or  executor,  instead  of  executing  the  trust  as  he  ought,  bj 
laying  out  the  property  as  he  ought,  either  on  well  secured  real 
estates,  or  government  securities,  takes  upon  himself  to  dispose  of  it 
in  another  manner,  the  cestui  que  trusts  have  the  option  of  taking 
5L  per  cent,  or  if  he  has  made  more,  they  may  charge  him  with 
that**    So  where  the  trustees  were  directed  to  invest  in  government 
or  real  securities,  and  two  of  them  lent  the  money  at  interest  to  a 
Or  Dot  laying   trading  firm,  in  which  one  was  engaged,  they  were  decreed  to 
'^  °^^'  account  for  all  the  funds,  together  with  a  trustee,  who  had  acquiesced 

in  the  misapplication  (c).     In  CrackeU  v.  Bethune  {d)an  executor  in 
trust,  directed  to  lay  out  personalty  in  the  funds,  but  unnecessarily 
selling  out  stock,  keeping  balances  in  his  hands,  and  resisting  pay- 
ment of  debts  by  false  pretence  of  outstanding  demands,  was  charged 
Trustee  neg*    5/.  per  cent*  interest  but  without  rests,  and  with  costs.     In  Benneti. 
reDe«flwe.     CoUey{e)  a  father,  tenant  for  life,  was  directed,  by  the  will,  to  renew 
a  church  lease,  but  not  doing  so,  and  it  expiring  whilst  the  tenant 
in  tail  was  under  age,  compensation  for  the  loss  of  the  lease  was 
directed  out  of  his  assets  after  his  death. 
Tmitoee  In  Bime  V.  Cooke{f)  a  testatrix  gave  a  residue  to  trustees  to  sell, 

**^"°toe        ^^^  invest  the  proceeds.     They  disposed  of  the  estate,  and  one  of 
to  retain         them  received  the  proceeds.     The  other  trustees  paid  no  attention 
wHkT*^  ^^      ^  ^^^  matter  for  two  years ;  but  at  the  end  of  that  time  they  called 
upon  their  co-trustee  to  make  an  investment    This  he  was  unable 
to  do ;  but  he  executed  a  mortgage  of  some  real  estate,  and  gafe 
them  a  warrant  of  attorney.     The  trustee  afterwards  became  bank- 
rupt, and  a  loss  of  nearly  400/.  was  incurred,  the  co-trustees  were 
compelled  to  make  good  the  amount. 
InvestiQg  on         ^^  Pride  v.  Fooks  (^),  a  trustee  was  directed,  by  the  will  of  the 
mortgaip  when  testator,  to  iuvest  the  residue  in  consols,  and  to  accumulate  the 
invett  in  itock.  dividends.     He  invested  it  on  mortgage  of  real  estate ;  and  he  was 
held  liable  to  make  good  the  amount  of  stock  which  would  hate 
been  purchased,  together  with  the  amount  of  the  accumulation 
which  would  have  been  produced  by  a  proper  investment  of  the 
dividends. 
Guar^ns  and     S.  The  same  liability  is  incurred,  and  punishment  inflicted  on  guar- 
thouTmereW  ^**"*»  executors,  and  trustees,  acting  ill  in  the  performance  of  thdr 
empowered  and  duty,  although  they  are  merely  empotvered^  and  not  directed,  to  do 

not  directed  to 

fAhf fdo  J*^**     (*)  5  Ve«.  799.  singtown  v.  Lord  Portmoie,  3  M«L  491 :  5 

nrn^enUv        <^>  Chambers  v.  Mincbin.  7  Ves.  185.  Mad.  471.     Colegrave  v.  Maaby,2  R«s. 

l^th^  Liirir   French  r.  Hobaon.  9  Yes.  103.  238. 

withthe power.      ^^^  i  j. &  w. 686.  (/)  M'ClelL  168. 

(e;  .2  M.  &  K.  225 ;  and  aee  Lord  Mil-  (g)  2  Beav.  430. 
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oertaiQ  acts,  if  they  act  contrary  to,  or  inconsistently  with,  the      Pt.  III. 

authorities  given  to  them.     They  may  lend  on  private  security  where  q^  jy'.  s.'ll. 

expressly  authorized  to  do  so  (A).     But,  even,  where  authorized  to 

place  out  the  money  on  such  real  or  personal  security  as  should  be 

thought  good  and  sufficient,  and  not  to  be  answerable  for  any  lossy 

without  wiliiil  neglect  or  default,  this  does  not  empower  them,  at  least  A»  investing 

in  the  case  of  infants,  to  lend  it  out,  on  bond,  to  a  trader ;  and  if  they  ^i^^to^oHn- 

do  so,  on  bill  on  behalf  of  the  in&nts  during  or  after  minority,  they  will  coi^tenUy 

be  held  personally  responsible  (i).     Where  authorized  to  lend  the  power. 

money  on  double  bond,  and  the  two  executors  lent  it  to  the  third,  it 

was  considered  a  breach  of  trust,  for  which  they  were  answerable  (£)• 

Id  CoUis  v»  Collis{l)  a  settlement  contained  a  power  for  trustees  to 

invest  in  government  or  real  securities,  but  they  lent  the  money  to 

the  husband  on  bond.    On  the  bill  of  the  infant  children  they  were 

ordered  to  pay  it  into  Court  In  cases  of  this  kind  (»•  e.  where  the  money  When  chugO. 

has  never  yet  been  invested,  and  there  is  a  mere  power  to  invest),  they  ]JJ^^  J^^^n^ 

will  be  charged  with  the  principal  money  lost,  not  the  stock  which  it  the  stock  it 

would  have  purchased  (m)»  Where  a  power  was  given  to  trustees,  with  purchased. 

the  written  consent  of  the  wife,  to  advance  the  money  to  the  husband 

on  his  bond,  and  they  advanced  it  without  her  written  consent,  and  took 

no  bond,  and  he  became  insolvent ;  they  were  decreed  to  replace  it 

with  costs  (n).     In  Stickney  v.  SeweU{p)  trustees  were,  by  the  will, 

empowered  to  lend  the  money  on  government,  real,  or  personal 

security.     One  of  them  lent  it  to  the  other  trustee  and  his  partner  Lending  on 

in  trade  on  mortgage.    On  the  mortgagees  becoming  bankrupt,  and  >°«u^<:ient 

the  security  proving  deficient,  the  trustees  were  held  personally  liable 

for  the  deficiency.    No  authority  to  lend  on  personal  security  is 

given  by  a  direction  to  place  out  money  at  the  trustees*  discretion, 

or  on  such  good  security  as  he  can  procure  or  think  safe  (p). 

Trustees  empowered  to  lend  to  the  husband  on  bond  for  his  trade 

may  do  so,  if  he  recommence  business  after  being  insolvent  (;).     A 

power  to  call  in,  and  lay  out  at  greater  interest,  if  they  could,  does 

not  authorize  the  purchase  of  an  annuity  on  one  life  (r). 

Where  expressly  authorized  to  invest  on  real  security,  trustees  Precautions  to 
and  guardians  may  do  so;  but  they  must  be  careful  not  to  advance  iQv^tng/'^ 
more  than  two-thirds  of  the  real  value  of  the  estate  of  freehold 
land  («) ;  and  not  so  much,  if  the  property  be  leasehold,  or  in  any 
way  fluctuating  {t) :  and  they  cannot  lend  on  mortgage  to  one  of 
themselves  (w).    If  authorized  to  lend  on  real  security  generally.  Lending  on 

Irish  securities. 

a)  Forbes  V.  Boss.  2  B.  C.  C.  430.  (o)  1  M.  &  C.  8. 

(i)  Langston  V.  OUiyant,  Coop.  Ch.Cas.  (p)  Pocock  «.  Reddington,  6  Ves.  79^ 

33.  Wilks  V.  Stewart,  Coop.  6. 

(fc)  Walker's  case,  6  Russ.  7.    Stickney  (9)  Burt  v.  Ingram,  V.  C.  1835.  Lewin 

r.  Sewell,  1  M.  &  C  14.  on  Trustees,  307. 

(0  2  Sim.  365.  (r)  Fitzgerald  v.  Ffingle,2  Moll.  534. 

(«)  Maish  V.  Hanter,  6  Mad.  295.  (f)  Stickney  v.  SewelT,  1  M.  &  C.  8. 

(n)  Cocker  «.  Quayle,  I  R.  &  M.  535 ;  (0  Ibid. 

aod  see  8.  P.  Bateman  v.  Davis,  3  Mad.  98.  (u)  Ibid,  and  Walker's  case,  ivpni. 
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Pt.  III.      they  may  lend  the  infant's  money  on  Irish  seeurities,  upoD  leave 

CbPiv^  s!'ii.  obtained  from  the  Court,  by  petition  in  a  smnmary  way,  but  with 

^  consent  of  the  persons  whose  consent  is  required ;  and  not  if  there 

be  an  express  provision  against  it  (x).    But  the  parties  entitled  in 

remainder  are  infimts,  such  investment  must  be  shewn  to  be  for  their 

advantage  (jf). 

A  power  of  varying  securities  will  not  authorize  ezecators  to 
change  stock  specifically  bequeathed  {z)» 


SECTION  III. 

Of  ihe  ReBponsibiliiy  qf  Ouardiant  and  TtumUbm  for  InfainU  who 
Delegate  their  Authority  ^  or  permit  Others  to  act  for  them, 

9^*?>««»po»-  Since  a  trust  or  guardianshipi  being  a  matter  of  personal  con- 
gvar^ant  asd  fidenoe,  cannot  be  delegated,  a  trustee  or  guardian  confiding  the 
iniSSf  who  performance  of  his  duties  to  the  care  of  his  attorney,  co-trustee,  or 
delegate  their  co«ezecutor,  and  a  fortiori^  if  to  a  stranger,  will  be  responsible  for 
^^^^t^^en  *ny  Jo*®  *•»*  ™ay  result  (a),  unless  the  trustee  has  never  acted  (i). 
to  act  for  them.  But  an  executor  is  not  answerable  for  money  paid  to  his  co-executor, 
^]JJ^  the  banker  of  the  testator  (c).  Nor  where  they  employ  an  agent 
conductor  recommended  by  the  testator,  if  they  look  diligently  after  \m[i)^ 
employ  OT^^  But  an  executor  is  not  answerable  for  money  coming  into  his  hands 
permit  to  act  in  another  character  («)•  And  trustees  and  others  may  employ  others 
Ofthemodeof  ^Ijgn  there  is  a  necessity  for  it,  according  to  the  common  usage  of 

transmitting  t  .    •  .     »        -•  ^ 

money  by        mankmd ;  as  an  executor  m  London  sending  money  to  a  co-executor 

''^-  to  pay  debts  in  Suffolk  or  India,  if  it  be  to  one  to  whom  he  himself 

would  have  given  credit  (/)•    Nor  in  such  cases  need  security  be 

taken  from  the  agent  {g).    So,  if  at  a  distance^  he  may  transmit 

money  through  a  responsible  bank,  or  by  bills  on  a  person  ol 

credit  (A),  the  money  being  paid  to  the  account  of  the  trust  estate, 

and  the  bill  taken  in  favour  of  the  trustee  in  that  character,  so  tbai 

if  the  trustee  fiul,  the  trust  estate,  and  not  the  general  creditors,  will 

have  the  benefit;  if  not,  the  trustee  will  be  responsible  for  ao,^ 

Not  joining  m  loss  (»).     In  general  a  trustee  who   takes  no  active  part  m  tb^ 

du'ct  of  \^'    business  cannot  excuse  himself  by  saying  he  had  nothing  to  do  witli 

trustee,  no 

excuse.                 (x)  4  &  5  Wm.  4,  c.  29.  (d)  Kilbee  v.  Sneyd,  »upf«. 

(xf)  Stuart  V.  Stuart,  L.  J.  R.  x.  148.  (<)  Davis  v.  Sparling,  mr^-    ^"^P  ^' 

(x)  Lord  ».  Godfrey.  4  Mad-  456.  Spranger,  Nela.  109.                ^,„    .  ^ 

(a)  Chambers  v.  Minchin,  7  Ves.  196.  (/)  £z  parte  Belchier,  Amb.  318.  Jo] 

Langford  v.  Gascoyne,  11  Yes.  333.  Han-  v.  Campbell,  1  Sch.  &  L.  341.    Baco^  ^ 

son  V.  Graham,  1  P.  Wms.  241 ,  n.  (v ).  Da-  Bacon,  5  Ves.  331. 

▼k  V.  Spurling,  1  R.  &  M.  66.     Kilbee  o.  (g)  Amb.  220.                              i 

Sneyd.  2  Moll.  200.    Cases  cited  Mos.  36.  (X)  1  Dick.  12a    Knigbt  r.  PIjn«>«^" 

Marriott  v.  Kinnersley,  Taml.  471.  Amb.  219.     Rowthv.  HoweU,  3^ es.  d^' 

(6)  Balchen  ».  Scott,  2  Ves.  jun.  678.  (i)  Wren  v.  Kirton,  1 1  Ves.  380.  Mi> 

(c)  2  P.  Wms.  241.    Chambers  o.  Min-  sey  v.  Banner,  IJ.  &  W.  247. 
chin,  fujmi. 


TRUSTEES  FOR    INFANTS   MUST    ACCOUNT.  Q3g 

the  conduct  of  the  other,  to  whom  he  has  delegated  the  management :     S; JVi. 

but  all  trustees  are  responsible  for  the  faithful  discharge  of  their  Ch.iv.s>iii 
joint  duty  by  that  one  which  they  have  substituted  (t) .     If  he  fltands 
by,  and  allows  his  co-trustee  to  commit  a  breach  of  trust,  he  beoomes, 
by  his  neglect  to  interfere,  personally  responsible  (/)•     And  in  such 
case  the  usual  clause  for  the  indemnity  of  the  trustees  will  not  help 
liim(fli).    However,  where  two  executors  were  directed  to   invest, 
and  aocnmulate  the  dividends,  and  one  received,  and  misapplied  the 
dividends  for  many  years,  without  the  knowledge  of  the  otlier;  the 
latter  was  held  not  liable ;  but  where  he  had  joined  in  selling  out 
stock  with  his  co-executor,  who  received  the  money,  and  misap- 
plied it,  he  was  held  responsible  for  the  loss:   but  he  was  held 
entided  to  an  inquiry  whether  any  part  had  been  applied  in  discharge 
of  clain»  against  the  testator  (o). 


SECTION  IV. 

2'he  General  Auhs  which  bind  Truateee  and  Executors  as  to  the 
Appropriation  and  Investment  of  Infant's  Property. 

There  are  ouuiy  rules  and  cases  respecting  the  validity  and  the  W  abe  ippro- 
node  of  appropriating  monies,  property,  and  legacies,  for  the  benefit  mir««tine  of 
of  the  persons  entitied,  which  are  binding  on  trustees  and  executors,  "-^^  ^^ 
but  do  not  relate  particularly  to  infants.     The  general  rule,  as  stated  guardians  and 
by  Mr.  JEU>per(o),  is,  that  where  the  appropriation  is  made  in  pais, 
by  executors*  or  trustees,  the  whole  sum  must  be  properly  invested ; 
and  they  must  proceed  in  the  same  manner  as  the  Court  of  Chancery 
would,  if  a  8oit  had  been  instituted,  to  have  the  legacy  secured,  in 
which  case  the  appropriation  will  be  good :  but  if  they  act  otherwise 
they  will  not  be  indemnified,  although  they  may  have  acted  bondfde, 
but  will  have  to  make  good  the  loss  {p\    With  respect  to  these 
matters  the  reader  is  referred  to  the  former  parts  of  this  Treatise 
mentioned  below  in  which  this  point  has  been  considered,  and  the 
cases  dted  (9). 

(fc)  Oliver  v.  Court,  8  Pr.  166.  2  B.  C.  C.  232.     Hutcheson  v.  Hammond, 

<0  Booth  V.  Booth.  1  B«av.  126.  3  B.  C.  C.  128,  144.     Hancom  j.  Allen, 

(«»)  Mncklow  V,  Fuller.  Jac.  198.  Dick.  499.    TniTonlv.  Boehm,  3Atk.  433. 

(n)  Waiiams  V.  Nixon.  2  Beav.  472.  Peat  v.  Crane.  Dick.  499.      Jj™V?  *• 

(»)     I  Vol.  800.  Frith,  3  B.  C.  C.  434 ;  1  CoJf.  24 ;  3  Dow. 

TtV'i^^  *****'  Boolt  I- Ch.  VII.,  S.II.  128.    Holland  v.  Hughe*.   If,  ^^^    *14. 

"J-  p-  Howe  V.  Dartmouth,  7  Ves.  IS*- 
19)  See  inter  aita.  Cooper  v.  Douglas, 
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CHAPTER  V. 

Of  the  Rules  of  Equity  with  Regard  to  ConvegaMes^  Securities  and 
Gifts  obtained  by  Guardians  and  Trustees  from  their  Waritand 
Pt.  III.  Cestm  que  Trusts. 

BookIL 
Ch.  v. 

Ofthe  rules  of      ^^  \i2C9e  next  to  Consider  another  grand  principle  of  the  Court  of 
«q»»«y  ^         Chancery  in  acting  for  the  protection  of  the  property  of  infants  from 
M^yances,    the  acts  of  Others,  which  is  partly  dependant  upon  the  rule,  that 
^ui^l^b^   executors,  trustees,  and  guardians,  and  all  other  persons  staodiog  in 
guudiam  and  a  confidential  situation  towards  in&nts,  shall  make  no  profit,  or 
IJI^^^^J^^^    obtain  benefit  to  themselves  by,  or  by  reason  of  such  relation :  and 
and  cestui  que  partly  on  the  public  and  general  policy  of  the  law.    The  principle 
after  mbority.  alluded  to  is  this,  that  equity  will  avoid,  and  set  aside,  all  gifts, 
conveyances,  securities,  bonds,  and  advantages,  obtained  by  guardians, 
trustees,  and  all  other  persons  in  confidential  situations  in  respect  of 
infants,  or  who  have  acquired  influence  over  them  by  reason  of  their 
infancy,  if  so  obtained  during  infancy,  or  afterwards  whilst  the  relation 
is  still  subsisting,  or  if  resulting  from  the  influence  or  confidence 
arising  out  the  same. 
General  princi-     The  Court  will  always  hold  a  very  strict  hand  over  all  deeds, 
S)atBiichg£  purchases,  and  conveyances,  obtained  from  young  gendemen  after 
and  McuntiM    coming  of  age,  by  persons  presuming  too  much  on  the  confidence 
minonty.aie  in  reposed  in  them  (a),  and  drawing  them  in  to  execute  the  deeds.    So, 
general  Toid.    according  to  Lord  Hardwicke  (6),  where  a  man  acts  as  guardian,  or 
as  a  trustee  in  the  nature  of  a  guardian,  for  an  infant  die  Court  is 
extremely  watchful  to  prevent  that  person  taking  any  advantage 
immediately  upon  his  ward,  or  cestui  que  trust,  coming  of  age,  or  at 
the  time  of  settling  the  account,  or  delivering  up  the  trust,  because 
an  undue  advantage  may  be  taken.    And  in  Hatch  v.  Hatch  (c)  the 
Lord  Chancellor  said,  it  is  almost  impossible,  in  the  course  of  the 
connection  of  guardian  and  ward,  trustee  and  cestui  que  trust,  that  a 
transaction  should  stand,  purporting  to  be  a  bounty  for  the  execu- 
tion of  a  moral  duty.    And  this  principle  has  been  extended  to  the 
case  where  all  accounts  have  been  previously  settled,  and  the  con- 
nection was  at  an  end,  the  transaction  appearing  to  have  grown  out 
of  the  influence  arising  from  the  relation  {d) ;  and  has  been  enforced 

(a)  Per  Cur.  Cray  v.  Manifield,  1  Yes.  (4)  Per  Lord  Ch.  Wiiflit  «.  Proud.  13 

379.  Vefc  137.   See  Hatch  ».  Hatch,  japm.  w- 

(6)  In  Hvlton  «.  Hylton,  2  Vcs.  647.  vett  «•  Harvey,  1  S.  &  S.  502. 
(e)  9  Vci.  292. 
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after  a  Jong  period  of  time  (e),  on  the  ground  that  the  influence    had       Pt.  hi, 
not  ceased,  and  on  public  principles  of  utility,  although  there  was  no       c7'v!' 
proof  of  actual  imposition  or  fraud  at  the  time  (/).      "  And  ^  the  ^.^^^^^  • 
Court  will  not  suffer  it/*  says  Lord  Hardwicke  ( ^),  "  although,  in  a  laBaeBce. 
particular  instance,  there  may  not  have  been  unfairness."     **  Since, 
he  continued, "  all  depended  upon  public  utility."    And  this  principle  j^^^j^ria^etioa 
is  extended  to  all  cases  in  which  the  relation  of  guardian  and  ^w'ard  may  extend 

y  •x     i_     beyond  ni** 

extends  beyond  minority  (A).      In  the  case  of  Hatch  v.  Hatch  (v  the  ^^^^^  till 
infant  had  continued  for  four  years,  after  attaining  her  age,  domiciliated  conMxion 
with  her  guardian ;  and  the  Lord  Chancellor  said  she  was,  t<y  all 
intents  and  purposes,  a  ward  during  that  time.     And  in  such  a  case 
the  connection  must  be  band  fide  dissolved  before  the  guardian  can 
take  anything,  by  way  of  gift,  from  his  ward  (^).     So  the  rule  is  ^^j^  extend* 
applied  to  tutors,  servants,   managers,  and  all  other  persons   in  a  ^^>^J^'  ^c. 
confidential  situation,  in  respect  of,  or  who  have  obtained  an  influence 
over  the  infant  by  reason  of  his  infancy  (/).     It  is  certain,  however,  ^^^^  g^ch 
that  these  gifts  or  grants  may  be  good,  although  made  soon  after  e^^^^*^. 
coming  of  age,  if  the  relation  of  guardian  and  ward  have  really  X^^ 
ceased,  the  trusteeship  be  at  an  end,  when  the  donor  is  mo  jurh^ 
and  the  transaction  takes  place  when  he  is  fully  aware  of  all  the 
circumstances,  and  is,  throughout,    fair.      This  appears  admitted 
throughout  all  the    cases   we    shall   consider    {m\    with   the   ex- 
ception of  those  of  marriage  brocage  bonds,  which  seem  never  to  Marriage 
be  sustainable.    In  Beasley  v.  Magrath  («),  although  a  bond  given  brocage  bonds 
by  a  daughter,  who  had  not  received  her  portion,  under  a  settlement  "*'''•'* 
for  the  immediate  payment,  to  her  stepfather,  of  a  considerable  sum 
alleged  to  be  due  to  her  mother  for  maintenance,  was  set  aside  as 
improvident,  and  the  mother  was  said  to  have  no  claim,  except  upon 
the  interest  of  the  portion  when  paid:  yet  it  was  held,  that  had  she 
executed  it  from  a  feeling  that  it  was  fit  and  becoming,  being  in 
possession  of  the  property,  and  having  immediate  means  of  payment, 
and  under  proper  advice,  it  would  have  been  valid.     And  it  appears  undoo  in- 
tbat  this  undue  influence  is  not  in  general  to  be  implied  (o).  JeTr^mii? 

(e)  Aylward •.  Kearney.  2  B.  &  B.  463.       ^   (0  Griffin  t,.  »•  V«i»«» ^  W«^d.  A»p. 

(T)   Oldh«n  t,.  Hand.   2   Vea.    259.       "^^^^'Ji^'T  ^  ^tZ^I  vl^  607  .nd 
mJ^  *.  Roy^.  1-i  Ves.  371.  («)  ^  ^ole  «.  GiUon,  I  Vea.  607.  and 


/i>  Hylton  p.  Hylton,  lupra.  ^^^*%^l    a,  T     ^1   37 

[U  M^h  •.  MelUah.  1  S.  &  8. 138.  g  ^^it.  CodJ/ls. 


/i)   Supra, 

(ky  Mooteiqiueav.  8aiidya,18V«a.312. 


Rhodea  v.  Cook,  2  8.  &  S.  488. 
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SECTION  I. 

Of  Securities  and  Settlements  made  to  Guardians  and  TrusUesfor 
Infants,  by  their  Wards  and  Cestui  que  Trusts  during  Mirmii^ 
Pt.  III.  or  just  after  Majority. 

Book]]. 

or  secuntiea  ^  First  Thcii  with  regard  to  securities  and  settlements,  executed  oi 
and  gifts  made  confirmed  by  parties  j US t  after  coining  of  age  in  favour  of  guardian! 
anditruLteelf for ^"^  trustees,  or  Other  persons  holding  this  character.  Articles  o 
infants  during,  agreement  entered  into  by  a  husband  before  marriage  with  the  wife' 
minority  by  guardian  for  releasing  him  of  all  accounts,  were  held  void,  as  beinj 
w/wrT^  *"***  obtained  by  undue  influence,  although  they  might  have  been  good  i 
fnu^,  made  after  marriage  {p).     In  Osmond  v.  Fitzroy  (y),  a  father  er 

Release  by      trusted  the  care  of  his  infant  heir  apparent  to  a  servant,  with  vhot 

husband  before  .  ,  .  .         .  • 

marriage  to      he  Sent  him  abroad,  in  order  to  prevent  his  being  imposed  upon 

wife?*'""^'      the  son  afterwards,  when  twenty-seven  yiears  of  age,  executed 

Bond  tea        bond  for  lOOO/.  to  the  servant,  which  was  secreted  from  the  fathei 

,^J^"°'-  and  it  was  declared  void.     In  GHffin  v,  De  VeuiUe  (r),  the  plainti 

a  guardian  with  having  lived  for  some  years,  before  he  came  of  age,  with  his  sisU 

iiv<Nr  *°^^°^     ^^^  ^^^  husband,  securities  obtained  by  such  husband  from  the  infai 

on  his  attaining  twenty-one,  were  set  aside,  the  Court  considering  hii 

as  much  answerable  to  a  Court  of  Equity  as  a  guardian.     In  Cray 

Mansjield{s),  the  defendant  had  been  steward  or  agent  to  the  plaintitf 

father,  and  kept  his  Courts  during  his  life ;  after  his  death,  he  was  a] 

Absolute  cove-  pointed  receiver  of  the  infant's  estate  by  Chancery :  the  plaintiff,  afi( 

a  steward.        coming  of  age,  executed  a  conveyance  to  him  of  the  reversion  of  leasi 

hold  estates  for  lives,  for  a  nominal  consideration  of  1802. ;  the  coi 

veyance  was  not  rescinded  by  the  Court  as  not  being  actually  iraudulen 

although  charged  to  be  so  ;  but  absolute  covenants  contained  in  it,  i 

in  the  case  of  a  purchase,  were  directed  to  be  released  by  the  granU 

at  his  own  expense,  which  release  was  to  recite  the  impropriety  i 

Advowson        them  in  a  deed  of  gift.  In  Hatch  v.  Hatch  {t),  the  plaintiff,  Mrs.  H 

briVh7r*b  Uw  ^*  ^^^  *8®  °^  ^^^^  yeBT%  became  seized  of  an  advowson,  and  G.  H 
and  guardian  who  married  her  sister,  was  her  guardian,  with  whom  she  lived  ti 
shewn.  her  marriage,  and  who  received  130/.  a-year  for  her  maintenance 

in  1779,  she  came  of  age,  and  in  1780,  conveyed  to  him  the  advowso 
in  consideration  of  gratitude  for  his  kindness,  an  attorney,  who  w^ 
his  brother,  drawing  up  and  witnessing  the  deed  ;  she  continued  I 
live  with  the  guardian  till  1784,  paying  for  her  maintenance,  whe 
she  married  the  brother,  the  attorney.    In  1800,  after  the  death  { 

(p)  Hamilton  cMohmi,  1  P.  Wms.  119.  (i)  1  Yes.  379  ;  Belt'kSttppieBeiit.lt^ 

(q)  3  P.  Wms.  131.  (t)  9  Ves.  292. 

(r)  Ibid.;  3Woodd.  App.16. 
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the  guardian,  the  husband  and  wire  filed  a   bill  against  his  repre-      Pt.  Iii. 
sentatives,  charging  fraud,  and  that  she  only  intended  to  grant  the  c^'k'sS 
next  preaentation ;  the  conveyance  was  cancelled,  but  on  account  of^ 
the  share  the  husband  had  in  the  transaction,  without  costs.     In  incowJiertSoD 
furcell  ▼.  M'Namara  («),  absolute  conveyances  and  assurances,  ob-  jJ^S'dorin" 
laioed  by  a  guardian  from  his  ward  just  after  age,  in  consideration  minority  by 
of  monies  stated  to  have  been  advanced  by  him  on  her  account,  were  *^"*^*"- 
set  aside,  after  a  lapse  of  seventeen  years,  upon  the  nature  of  the 
deeds  themselves,  want  of  information,  influence,  control,  and  ig- 
nmnce  of  her  rights,  and  ordered  to  itand  only  at  a  security  for 
vAa  on  an  account  should  actually  he  found  due.     So  in  Ayhoard  v.  L^ae  to  a  wn 
Mwney  (js)  a  man  of  weak  understanding  came  of  age  in  October,  **'^1J?2I^**  '* 
1779,  and  within  a  fortnight  after,  executed  a  lease  of  lands  at  an  rei^^^^*'** 
inadequate  rent  to  the  son  of  his  guardian;  he  married  in  1780,  and 
died  in  1792,  but  continued  during  his  life  under  the  original  domi- 
jiioD  and  control  of  the  guardian  and  his  family ;  his  son  came  of 
a^  in  1807,  and  filed  a  bill  in  1812,  to  have  the  lease  set  aside,  and 
it  vas  so  decreed,  and  the  length  of  time,  under  the  circumstances,  was 
held  no  bar  to  his  claim.     In  Jteveit  v.  Harvey  (5/),  the  solicitor  who  Ackno^iedi^. 
had  advanced  money  to,  and  acted  as  the  confidential  friend  and  adviser  "»«"•«<>  whci. 
of  the  phiintiff  during  the  three  last  years  of  his  years  of  infancy,  money  Surinf 
had,  on  his  coming  of  age,  induced  him  to  sign  a  memorandum  in  "»"**^"*y- 
blank,  which  he  afterwards  filled  up  with  the  figures  1218/.,  800^ 
more  than  was  actually  advanced,  acknowledging  that  he  was  in- 
debted in  that  sum  on  account,  and  vouchers  were  delivered  up. 
Upon  this  memorandum,  the  solicitor  had  obtained  a  verdict  at  law 
for  the  amount,  but  an  injunction  was  granted  to  restrain  execution 
being  sued  out  thereon;  accounts  were  directed,  and  the  memorandum 
ordered  to  be  delivered  up  and  cancelled.     In  Say  v.  Barwick  («),  L«Mieattod«- 
H  appeared  that  the  defendant  had  induced  the  plaintiflF,  while  still  a  ^^^«^^  tent^^; 
a  minor,  to  go  daily  to  different  publichouses,  and  drink  with  him  **"^^^^ 
^J  wtoxicated.    He  kept  the  plaintiff  concealed  from  his  friends  the 
^y  previous  to  that  on  which  he  came  of  age,  and  on  the  following 
looming,  came  to  him  at  seven  o'clock,  and  induced  him  to  sign  a 
«ase  to  him  at  a  very  inadequate  rent     The  lease  was  set  aside  with 
^  *  as  It  was  to  be  considered  to  all  substantial  purposes  the  lease 
0  an  mfant,  although  the  seal  was  put  to  it  a  few  hours  after  he  was 
age,  since  the  agreement  was  made,  the  terms  settled,  instruc- 
.       P^en,  and  the  engrossment  prepared  during  infitncy.     Of  a 
"n»uar  kind  was  the  case  of  Brooke  v.  GaUy  (a).   There,  a  schoolboy  ^^^  ^  ^ 

^contracted  a  debt  for  59^,  for  burgundy,  champagne,  and  claret  ^^^^A  ^^ 
*  victualler  in  five  month's  time.    In  a  few  days  after  he  came  l^S^**^;^^' 

^wL^^ll^v  •    ?]li    "^    *•   Wood  V.  (y)  1  S.  &  8.  602. 

(*)i  B V?- Ao^  («^  I  V.  &  B.  196, 201. 

T  T    2 


644  OF   SECURITIES    AND   GIFTS   OBTAINED    BY    GUARDIANS  AND 

Pt.  III.      of  age,  he  was  prevailed  upon  by  the  victualler  to  give  a  note  for 
Ch  °v\  s.  I.    *^®  ^9/.  without  the  producing  of  any  account  or  delivering  any  bill. 
On  the  bill  of  the  executor  of  the  debtor  who  had  since  died,  Lord 
Hardwicke,  after  declaring  that  if  there  had  been  no  fraud,  the  note 
might  have  been  good  (6),  yet  ordered  it  to  be  delivered  up  and 
cancelled,  declining,  however,  to  enjoin  the  party  from  an  action  at 
law  for  the  goods.     In  a  late  case  in  Ireland  (c)  it  appeared  that  A. 
Afsignment  by  being  about  eighteen  years  of  age,  and  possessed  of  considerable 
age"uMhe  con-  ^^^  *"^  personal  property,  entered  into  a  convent,-(whether  as  pos- 
vent.  tulant  or  pupil,  was  controverted),  but  upon  an  agreement  on  the  part 

of  the  nuns,  that  she  should  not  be  professed  under  age,  or  without 
apprising  her  friends  previously.  She  was  professed  under  age  and  in 
the  absence  of  all  her  friends,  and  there  was  no  evidence  of  notice 
having  been  given  to  any  of  them,  save  an  allegation  in  the  answer  that 
they  did  communicate  the  fact  to  her  sister.  Afterwards,  when  she 
arrived  at  full  age,  she  assigned  nearly  all  her  property  for  the  be- 
nefit of  the  convent,  previously  to  which,  she  had  been  excluded 
from  her  firiends ;  the  deed  for  the  purpose  having  been  prepared  by 
the  professional  agent  of  the  convent,  and  when  she  had  no  friend  of 
her  own  present.  She  afterwards  quitted  the  convent,  and  filed  a  bill 
to  set  the  deed  aside  and  for  a  re-conveyance  and  account,  which  were 
all  decreed :  the  Court  holding  that  the  transaction  fell  within  the 
principle  which  regulated  cases  of  guardians  and  wards,  and  decided 
that  dealings  between  them  ought  not  to  stand. 


SECTION  II. 

Of  Gifts  obtained  by  Guardians  and  Trustees  far  Infants  frm 
their  Wards  and  Cestui  que  Trusts  during  or  after  Minority. 

Of  gifts  and  Secondly.   With  regard  to  gifts  and  presents  made  by  parties 

'^uaj^^ns  wid  ^**"og  infancy  or  immediately  upon  coming  of  age-  In  Pierce  v. 
trustee!  for  Waring  (d),  heard  before  Lord  Hardwicke,  Waring,  the  guardian  ot 
wardB^aod^  ^^  Hall,  on  his  coming  of  age,  by  his  directions,  invested  3000^  in  East 
etitui  que  India  stock,  in  his  own  name,  beinff  part  of  the  ward's  property, 
infancy  which  transaction  the  ward  confirmed  by  deed  of  gift.     After  tne 

or  after  coming  j^^^j^  ^f  ^j,g  ^^^j^  j^jg  representatives  filed  a  bill  to  set  the  gift  aside. 

Gift  of  stock  to  I'he  chief  point  made  by  the  bill  was,  that  it  waa  to  be  considered  as 
gn^ian  on      ^^  ademption  of  a  legacy  given  by  the  ward  to  his  guardian  by  his 
will  just  before  he  came  of  age  ;  but  Lord  Hardwicke  set  the  trans- 
action aside :  the  decree  declaring  that  "  the  sum  of  3000i,  East  India 
stock  having  been  retained  by  the  said  S.  W.,  guardian  to  the  said 

(fr)  See  Smith    v.   French,   ibid.  24&  (e)  Whyte  v.  Me«de,  I.  Eq.  K.  430. 

Chesterfield  v.  Jauen,  1  Atk.  354,  n.  (d)  I  P.  Wma.  180,  o. 
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T.  H.,  the  infanty  out  of  his  estate  just  on  his  attaining  his  age  of     Pt.  IIT. 
twenty-one,  on  pretence  of  a  reward  or  present  for  his  trouble  in  the  c^*S.*il. 
guardianship,  ought  not,  under  the  circumstances  of  the  case,  to  be  Grants  6f  an- 
allowed  by  the  Court."    In  HyUon  v.  HyUon  {e)  the  uncle  was  exe-  Quity  and 
cuter  and  trustee  under  two  wills,  by  which  the  infant  became  en- 
titled Xo  considerable  property,  and  acted  as  his  guardian.     The  in- 
fimt,  coining  of  age  in  April,  1746,  in  October,  1747,  entered  into  a 
transaction  with  his  uncle,  granted  him  an  annuity  of  60/.,  gave  him  a 
general  release  and  two  written  dischai^s,  all  signed  with  the  same 
date,  upon  the  occasion  of  his  delivering  up  several  papers ;  the  gift 
was  avoided  on  general  principles,  and  as  savouring  of  imposition.  In 
Griffin  v.  De  VeuUle  (/),  the  infant  plaintiff  had  been  placed  by  the 
agents,  who  managed  his  estates  in  Jamaica,  with  the  defendant,  a  book- 
seller, for  his  maintenance,  under  certain  terms,  which  were  afterwards 
greatly  exceeded  and  considerable  sums  more  expended.    The  de-  Grant  of  an^ 
fendant,  who  had  married  the  plaintiff's  sister,  becoming  embarrassed  ^uiement  to 
while  the  plaintiff  was  yet  a  minor,  asked  for  a  settlement  upon  his  wife,  party  and  wife 
since  she  had  but  a  small  fortune,  and  representing  the  Jamaica  estate  as  infant  bad  been 
worth  three  or  4000/.  a-year,  the  fact  being  that  it  was  only  worth  430/.  P^»p«l  ^o'  «*«" 
a-year ;  the  infant  plaintiff  agreed  to  make  a  settlement,  and  accord- 
ing]j,  on  coming  of  age,  settled  annuities  on  the  defendant  and  his 
wife  for  their  lives  and  the  lives  of  their  issue.  On  a  bill  being  brought 
/bran  injunction,  and  for  cancelling  the  deed,  as  being  founded  in  fraud 
and  misrepresentation,  and  charging  that  the  defendant  ought  to  be 
considered  as  a  guardian  taking  advantage  of  his  pupil  just  at  his 
age  of  majority,  a  decree  was  made  accordingly* 

SECTION  III. 

0/  OifU  and  Securities  obtained  by  Parental  Influence  exercised 

over  Infants. 

mrdiy.  Under  this  head  fall  those  transactions  between  parent  and  Of  gifts  and 
child  in  regard  to  matters  during  or  immediately  succeeding  infancy,  [^•i,"^**bvpa' 
which  are  likely  to  be  affected  by  the  parental  influence,  and  over  rental  influ. 
whichy  therefore,  the  Court  keeps  a  watchful  eye.  A  deed  made  by  a      ^^ 
child  to  a  father,  doth  generally  lie  under  suspicion  of  a  trust  or  a  picioas,  but  nut 
fraud  by  reason  of  the  authority  the  father  hath  over  his  child,  but  "^j^"  ^ 
neither  law  nor  equity  saith  it  is  necessarily  void  {g).     Transactions 
of  this  kind,  between  father  and  child,  are  however,  to  be  looked  upon 
with   a   reasonable  degree  of  jealousy  only,  and  not  in  the  light  of 
reversionary  bargains  :  for  there  may  be  considerations,  as  to  enable  a 
father  to  educate  all  bis  children,  which  would  render  such  a  bargain 

C*)  H  Ves.  547.  (g)  Per  Lord  Ch.  2  Eq.  Cas.  Ab  282. 

C/>  3  Woodd.  App.  16. 


Bclamofor^ 

for  mainte* 
nance. 
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Pt.  Ill*      proper  (A);  or  the  son  may  be  richer  than  the  father  (t).    If  such 

Cr.  v!s.  ill.  transactions  be  reasonable  (i),  the  Court  will  not  invalidate  tbem; 

Iftnuisactkms  i^^r  if  part  of  a  fair  family  arrangement  (/);}  and  acquiescence  will  ie- 

feirorofthe     stroy  any  equity  the  children  have  (m) ;  but  loose  expressions  in  & 

family  arrange- letter  will  not  amount  to  such  confirmation  (n).     In  fFycherteyi, 

STwd^iil^  J^ycAerfcy  (o),  the  Court  even  enforced  an  agreement  of  this  kind, 

entered  into  by  a  son  on  his  marriage,  for  resettling  the  estate  for 

the  peace  of  the  family ;  and  as  is  remarked  by  the  reporter  (p)  in 

family  agreements,  the  Court  has  administered  an  equity  which  is 

not  usually  applied  to  agreements,  even  where  some   degree  of 

authority  has  been  exercised  by  a  parent,  or  where  a  party  may  have 

been  under  some  misapprehension  of  his  rights  (q). 

Where,  however,  a  freeman  of  London,  taking  advantage  of  his 

son's  necessities,  having  turned  him  out  of  doors,  and  left  him  destitute 

and  void  of  maintenance,  in  consideration  of  a  bond  for  securing  the 

son  an  annuity  of  50/.,  prevailed  on  him  to  release  his  share  in  the 

Conveyance  of  orphanage  part,  the  release  was  avoided  (qq).    And  the  Court  acts 

iramauider  by    upon  very  slender  evidence  in  such  cases,  as  where  a  father,  a  mere 

tenant  for  life,  drew  his  son  into  a  conveyance  in  such  maimeT  »s 

Under  prenuie  would  destroy  his  remainder,  it  was  avoided  (r).      In   Goulds* 

Okeden  («),  conveyances  by  a  son-in-law  to  a  father,  who  took 

advantage  of  his  distress,  were  set  aside  after  a  very  long  period. 

Father  exacu   So  it  is  a  principle  of  the  Court,  that  if  a  parent,  having  a  power  to 

ing  a  remune*  ..  4*i*l>ii  •  i 

ration  for  mak-  appoint  an  estate  to  any  of  his  children,  appoints  to  one  upon  a  bar- 
ment"  *^'**'"'^  gain  beforehand  with  him,  that  he  shall  pay  a  consideration  for  it,  oi 
otherwise  gain  an  advantage  by  it,  the  appointment  may  be  relieved 
against,  and  a  purchaser,  with  notice  of  the  fraud  will  be  affected  bj 
ConTeyance  it(^).  If  a  parent  obtain  an  absolute  conveyance  from  a  daughter  to 
perrerted  to  answer  one  particular  purpose,  and  he  use  it  for  another,  it  is  fraud  («)* 
another.  g^  where  a  child,  entitled  to  a  tenancy  in  tail  in  remainder  after  the  life 

for  aYoniSden.  ^^  ^^  father,  agreed,  in  conjunction  with  the  father,  to  give  up  oer- 
^^'  ^^'  ^°  interests  to  creditors,  upon  considerations  of  which  he  was  de- 
Bond  for  priced  by  the  conduct  of  the  father,  the  deed  was  held  void  (x).  In 
greater  amount  Carpenter  V*  Heriot  (y),  a  father  advanced  a  child  in  his  infancy,  and 


(h)  Tweddell  v.  Tweddell,  1  Tarn.  & 
R.  1. 

(t)  Blackborne  v.  Edgely,  1  P.  Wms. 
606* 

(Jk)  Cory  V.  Cory,  1  Vea.  19.  Glisaen 
V.  Oeden,  cited  2  Atk.  268. 

(0  Tendril  v.  Smith,  2  Atk.  85.  Kin- 
chant  V.  Kinphant,  1  B.  C.  C.  369.  Blon- 
den  o.  Barker,  1  P.  Wms.  639.  Brown  d. 
Carter,  5  Ves.  862. 

(m)  Brown  v.  Carter,  ibid. 

(ii)  1  Kd.  336. 

(o)  2  Ed.  175. 

ip)  Ibid.  181.  Jones n  Boulter,  1  Cox, 
288. 

(^)  See  also  Cann  t.  Cann,   1  P.  Wms. 


723.  Stopletonv.  Stapleton,!  Alk.2.  Fal- 
len V.  Ready,  2  Atk.  587.  Sleekier  r. 
Stockley.  1  V.  &  B.  23.  Morris  ».  Bv. 
roughs,  1  Atk.  388.     Cory  v,  Cocy»  I  Ve*. 

{qq)  Heron  v.  Heron,  2  Atk.  159. 

(r)  Ibid.  Blnnden  e.  Barker,  a»pro. 

(0  4  B.  P.  C.  198, 

(0  Sugden,Pow.6£d.  Vel.n.201,se9L 
13  Pri.  607;  M'Clell.  424.  M'Qwen  t. 
Farquhar,  11  Ves.  467.  Palmer  r.  Wheeler. 
2  Ball  &  B.  30. 

(tt)  Young  r.  Peachy,  2  Aik.  254. 

(r)  Rhodes  V.  Cook, 2  S.  &.  S.  4a& 

iff)  1  Ed.  338. 
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Upon  his  coming  of  age  took  a  bond  from  him,  to  a  greater  amount      Pt.  hi. 
than  the  sums  advanced;  it  was  held  that  the  bond,  as  obtained  by  CH^V^'sl^irr. 
parental  influence,  was  altogether  void,  and  was  not  even  to  be  a  than  the 
security  for  the  sums  actually  advanced.     In  Cocking  v.  Pratt  (a),  an  advancement, 
intestate  left  a  widow  and  infant  daughter,  who  four  months  after 
coming  of  age,  agreed  with  her  mother  concerning  the  distribution  of  Agreement  as 
the  personal  estate,  which  was  afterwards  ratified  by  the  daaghter's  ^,  dbtribution 

k    u     J      •  11  111  of  perBonalty, 

nusband ;  it  appeared,  however  that  the  value  of  it  was  much  greater  the  amount  not 
than  the  daughter  was  aware  of.    The  agreement  was  set  aside,  and  ^'°^  '^°®'^'*' 
partly  on  the  ground,  that  the  Court  always  looked  with  a  jealous  eye 
upon  any  transaction  between  a  parent  and  child  just  come  of  age,  and 
irould  interpose  if  any  advantage  was  taken.    Where  a  father,  on  his  Articlea  by 
marriage,  articled  that  he  would  settle  his  estate  on  himself  for  life,  ^^^^^^'  ^^  ^^ 
with  remainder  to  his  first  and  other  sons  in  tail :  but  no  settlement  the  son  to 
was  ever  executed,  and  when  the  eldest  son  atuined  twenty-one,  the  ^^J/^^  ^'^^^' 
father  prevailed  upon  him,  by  threats  and  promises,  to  execute  deeds, 
whereby  the  estate  was  limited  in  a  difierent  manner,  and  subjected 
to  a  jointure,  for  which  the  father  on  his  second  marriage  gave  a  bond ; 
the  articles  were  established,  and  the  bond  and  settlement  set  aside  as 
against  the  heir  (a).     In  Steadman  v.  Palling  {aa\  a  plaintifi^,  taking  Release 
certain  interests  under  the  wills  of  his  father  and  grandmother,  to  the  ^^re^^nta. 
former  of  whom  his  mother  was  administratrix,  and  to  the  second  tion. 
executrix,  on  coming  of  age,  on  the  representation  of  his  mother  that 
a  certain  sum  only  was  due  to  him  on  account  of  those  estates,  signed 
a  release  for  such  sum,  no  inventory  having  been  exhibited  in  the 
Ecclesiaatical  Court,  nor  any  account  given  by  the  mother :  she  after- 
wards died,  and  five  years  after  a  bill  was  brought  by  the  plaintiff  to 
set  the  release  aside  as  unduly  obtained,  and  for  an  account.     The 
Court  held,  that  the  procuring  releases  from  a  person  immediately  on 
his  coming  of  age,  was  always  a  circumstance  to  create  suspicion  of 
uniaimess,  but  as  no  particular  imposition  was  charged  by  means  of  the 
defendant^  the  Court  would  not  determine  the  question  of  the  releases 
till  the  Master  had  taken  the  account,  since  the  plaintiff  had  acqui- 
esced so  long.    In  Datvfon  v.  Massey  (6),  a  lease,  obtained  by  an  Lease  to  an 
uncle  from  his  nephew,  who  was  just  come  of  age,  and  to  whom  he  )^q  guardian 
had  been  guardian  and  agent,  was  set  aside,  on  the  general  considera-  ^^^  ag^Q^* 
tion  of  the  jealousy  with  which  the  Court  views  transactions  of  this 
nature  immediately  after  a  person  attaining  twenty-one.    ''  At  law,**  it 
was  said,  '*  all  his  acts  are  binding,  unless  there  is  some  distinct  case 
of  fraud  ;  but  it  is  not  so  in  this  Court;  those  relations  of  guardian  and 
ward  trustee,  and  cestui  que  trust,  which  are  little  regarded  in  a 
Court  of  law,  are  in  this  Court  decisive  against  the  validity  of  a 
transaction,  which  between  strangers  could  not  be  impeached. 

(z)  \  Ves.  40O.  {aa)  3  Atk.  422. 

(a)  Jevets  v.  Jevers»  I  B.  P.  C.  272.  (6)  I  B.  &  B.  219. 
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SECTION  IV. 

Of   Marriage  Brocage    Bargains^  respecting  Infants,  made  with 

„    ,„  Guardians  and  Trustees. 

Pt.  III. 

Book  II. 

Ch.  V.  s.  IV.  On  the  grounds  above  stated,  marriage  brocage  agreements,  or 
Of  marriage  bargains  that  a  guardian  or  other  party  in  his  situation,  shall  receive 
ga?M  respect-  some  benefit  for  marrying  an  infant  to  a  certain  person,  will  be  set 
ing  infants  aside.  It  is  the  well  established  law  of  the  Court  of  Chancery,  that 
guardians  and  bonds,  agreements,  or  securities  of  this  nature,  are  to  be  set  aside  on 
trustees.  grounds  of  public  policy  in  all  cases,  although  the  consideration  may 

be  good  in  a  Court  of  law,  and  although  the  marriage  may  be 
between  persons  of  equal  rank  and  fortune  (c) ;  but  when  such  con- 
tracts are  made  respecting  the  marriage  of  infants,  an  additional  ele- 
ment of  fraud  and  breach  of  trust  is  introduced,  which  alone  will  have 
the  effect  of  vitiating  the  contract.  And  whenever  a  parent  or 
guardian,  and  it  may  be  added,  any  person  who  has  the  care  of  the 
infant  or  stands  in  a  confidential  relation  towards  him,  insists  upon 
a  private  gain  or  security  in  regard  of.  his  marriage,  it  shall  be  set 
aside,  for  the  power  of  a  parent  or  guardian  ought  not  to  be  made  use 
of  for  such  purposes  (d).  Such  transactions  will  be  set  aside  after  very 
long  periods  of  time,  and  a  subsequent  confirmation  will  not  cure  the 
defect,  unless  express,  and  with  a  knowledge  of  all  the  circumstances; 
and  it  makes  no  difference  that  the  transaction  took  place  afl^r 
marriage. 
Covenant  Thus  in  the  Duke  of  Hamilton  v.  Lord  Mohun  (e),  Lady  Gerrard, 

extorted  by      ^j^^  mother   and   sfuardian,   before  she   ffave    her   consent  to  the 

mother  and  ^  ... 

guardian  from  marriage  of  her  daughter,  the  plaintiff,  with  the  duke,  insisted  upon 
band  to  release  having  a  Covenant,  with  10,000/.  penalty  from  him,  in  the  articles  of 
aU  accounu.  marriage,  that  within  two  days  after  the  marriage,  he  would  release 
to  her  all  accounts  of  the  mesne  profits  of  the  estate :  upon  which 
covenant  she  obtained  a  judgment.  After  the  marriage  the  duke 
filed  a  bill  with  his  wife  to  be  relieved,  stating  various  circumstances 
of  circumvention,  fraud,  imposition,  and  extortion.  Lord  Cowper 
set  aside  the  deed.  The  language  of  the  decree  is  to  this  effect  :— 
"  That  the  plaintiff  ought  to  be  relieved  on  the  ground  of  extortion, 
the  case  not  only  coming  near,  but  being  much  stronger  than  the 
common  cases  of  brokerage  contracts,  made  with  strangers,  for 
making  or  procuring  of  matches  to  be  made,  against  which  the  Court 
had  always  relieved :  this  covenant  being  made  with  the  mother  and 
guardian,  who  had  the  sole  care  of,  and  influence  over,  her  daughter; 

(r)  Show.   P.  C.   76.      Note  to  Scrib-  (rf)  Ibid. 

bleliUlr.  Brett,  4  B.  P.  C.   144.     i'onbl.  («)  1   P.   Wms.    117;   2  Vera.  662;  I 

Eq.  1,263.  B.  P.  C.  54. 
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and  although,  by  this  covenant,  there  was  no  money  actually  to  be     Pt.  III. 
paid  to  the  mother  for  making,  or  consenting  to,  this  match,  yet  the  (^„  y^^  jy^ 
giving  of  a  bond  or  covenant  to  remit  or  forgive  a  sum  of  money, 
which  was  really  due,  and  ought  to  have  been  paid,  or  to  release  an 
account,  in  general  is  the  same  thing  in  effect,  as  giving  a  bond  or 
covenant  for  the  payment  of  a  sum  of  money ;  and  that,  should  con- 
tracts of  such  a  dangerous  nature  receive  any  judicial  allowance  in  a 
Court  of  Equity,  it  would  be  directing  or  approving  a  way  whereby 
mothers  might  betray  or  defraud  their  children.     And  as  where  a 
£ither  has,  upon  the  marriage  of  his  son,  taken  a  bond  from  such 
son  for  the  payment  of  a  sum  of  money,  this  Court  has  looked  upon 
such  bond  as  obtained  by  fraud  and  extortion:    so  this   being  a 
covenant  to  release  an  account,  and  executed  in  consideration  of 
marriage,  is  an  imposition,  against  which  the  Court  ought  to  give 
relief.*'     In  Goldsmith  v.  Brunning  (/)  a  maidservant  had  prevailed  Bond  to 
with  the  niece  of  her  master,  and  who  was  about  fifteen  years  of  age,  yaiiing  with 
to  marry  his  journeyman,  and  received  a  bond  of  5Q0L  for  her  ^^^^  ^  "*"7 
services,  and  50  guineas  as  a  present;  the  bond  was  ordered  to  be 
delivered  up,  and  the  money  repaid.     So  in  Cole  v.  Gibson  {g)^  in  Gift  of  annuity 
a  settlement  between  a  husband  and  a  lady  of  fortune,  twenty  years  on  marriage, 
of  age,  his  wife,  in  1733,  the  first  clause  was  for  securing  an  annuity  *"  t*?«o^cr 
of  100/.  to  the  defendant;  but  every  other  provision  for  the  benefit  being revoca« 
of  the  wife  and  issue  was  made  revocable  by  the  wife  after  marriage  and  bond  by 
had.     At  the  same  time  a  bond  for  1000/.  was  given  by  the  husband  husband  to  a 
to  the  same  defendant.     Two  years  after  a  new  grant  was  made  of    '^ 
the  annuity,  which  was  continued  to  be  paid  till  some  time  afi;er  the 
wife's  death.     In  1 750  a  bill  was  filed  to  set  aside  the  grant,  on  the 
ground  that  it  was  for  procuration  of  marriage,  the  defendant  being 
a  nursery  maid  in  the  lady's  family,  who  had  got  so  absolute  a  control 
and  power  over  her  from  her  mother's  death,  and  was  so  entirely  in 
her  confidence,  that  she  could  put  a  negative  upon  any  match,  and 
had  the  government  and  disposal  of  her.     The  Lord  Chancellor,  in 
giving  judgment,  said  that  the  Court  was  extremely  jealous  of  any 
contract   of  this  kind  made  with  a  guardian  or  servant,  especially 
with  a  servant,  in  respect  of  the  marriage  of  persons  over  whom  they 
have  an  influence ;  and  justly,  as  nothing  tended  more  to  introduce 
improper  matclies :  and  by  rules  established,  not  regarding  whether 
the  match  is  proper  or  no,  if  brought  about  by  a  marriage  brocage 
contract,  the  Court  sets  such  contract  aside,  not  for  the  sake  of  a 
particular  instance  or  person,  but  of  the  public,  and  that,  though  the 
marriage  might  be  on  proper  grounds,  and  a  proper  match,  yet  for 
the  sake  of  the  mischief  that  would  be  introduced,  and  to  prevent 
that  influence  which   servants,  more  especially,  would  gain  over 

(/)  I  £q.  Cas.  Ab.  89.     See  Osmond  (g)  1  Yes.  503. 

r.  Fitxroy.  3  P.  Wms.  129. 
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young  ladies :  if  such  was  the  nature  of  the  contract,  he  did  not 
know  that  subsequent  confirmation  bail  been  permitted  to  stand  m 
the  way  of  the  relief  sought :  he  would  not  say  there  might  not  be  a 
confirmation  given,  but  it  must  be  applied  to  that  particular  case, 
doing  it  with  his  eyes  open,  and  knowing  the  circumstances.  "  Nor,** 
he  continued  (citing  Jrundell  v.  TrevilUan)  (A),  ''  did  the  bond, 
being  granted  after  marriage,  alter  the  case."  It  was  defended  on 
the  ground  of  gratitude,  and  that  so  it  might  be  good,  but  it  must 
be  always  clear  of  marriage  brocage.  He  strongly  renaarked,  that 
the  annuity  was  provided  for  the  servant,  who,  it  was  proved,  had 
strong  influence  over  her  mistress.  "  If  this,"  said  he,  ^*  had  been 
done  by  a  guardian  on  the  marriage  of  his  ward  under  age,  though 
he  had  not  made  himself  party  to  the  articles,  but  they  were  pre- 
pared with  his  privity,  and  one  of  the  provisions  was  for  100/. 
annuity,  to  take  place  on  the  marriage,  I  would  have  set  it  aside; 
and  this  servant,  it  appeared,  had  gained  as  much  authority  as  the 
guardian.  Abstracted,  therefore,  firom  the  marriage  brocage,  it  was 
not  to  be  countenanced,  unless  supported  by  better  proof  of  the 
intention  of  both  parties  to  make  some  provision  for  her.'*  And  he 
ordered  an  issue  to  try  what  was  the  consideration  for  the  marriage. 
On  the  same  principles,  in  MorrUon  v.  Arbuthnot  (»),  where  the 
fiither  of  the  intended  bride,  on  the  day  before  the  marriage,  pro- 
cured, from  the  infant's  husband,  a  bond  to  refund  and  discharge, 
when  of  age,  to  the  father  10,000  merks,  part  of  50,000  merks  which 
was  agreed  to  be  settled  by  him,  as  the  portion  of  the  daughter,  on 
the  marriage ;  and  when  he  did  come  of  age,  the  husband  took  pro- 
ceeding in  the  Scotch  Courts  to  invalidate  the  bond :  it  was  declared 
void  by  the  House  of  Lords,  as  fraudulent 


(h)  1  Ch.  R.  47. 


(t>  8  B.  P.  C.  247. 


Il 


651 


CHAPTER  VI. 

Of  the  Circunutances  which  will  bar  Relief  against  the  Acts  of 
Guardians,  TrusteeSy  and  others  holding  confidential  Situations  in 
Regard  to  Infants .-  or  will  excuse  Breach  of  Trust,  NegUgence, 
or  Default  as  to  their  Property  during  Minority.  j*,.  IH, 

We  have  already  (a)  had  occasion  incidentally  to  remark,  that  in  Ofdmedrcunh^ 
geoeraly  if  the  acts  of  trustees^  guardians,  executors,  and  others  have  •^nc«B  which 
been  for  the  benefit  of  the  infant's  estate,  they  will  be  excused  from  of  relkfj^^ 
answering  for  them ;   that  if  they   have  acted  bond  fide,  and  from  J^S***"*"*^^ 
mere  inadvertence  or  mistake,  the  Court  will  endeavour  to  deliver  breuh  of  troat, 
them  from  the  consequences  of  their  conduct ;   that  negligence  is  SSrST*^*'  *^' 
treated  much  more  leniently  than  corruption  and  fraud ;  that  they 
are  not  answerable  in  general  for  lasses  incurred  in  the  ordinary 
mode  of  transacting  their  business,  or  by  robbery  or  a  conduct;  that 
extraordinary  care  and  caution  is  not  required ;  and  that  it  is  suffi- 
cient, where  there  are  no  express  directions,  if  they  take  as  much 
care  of  the  infant's  property  as  they  would  of  their  own ;  and  that  they 
are  never  liable  if,  in  strictly  within  the  line  of  their  duty,  they  exercise 
reasonable  care  and  diligence. 

There  are,  however,  several  other  extrinsic  circumstances,  which  may  Infant  may  ^• 
bar  die  relief  which  Infants,  either  before  or  after  atuining  their  full  ^^^^l^. 
age,  would  otherwise  have  been  entitled  to,  in  respect  of  their  pro- 
perty, against  Guardians,  Trustees,  and  Executors,  or  others  standing 
JO  a  confidential  situation  towards  them.   It  appears  quite  certain,  that  a^  ^v,»i 
a  fair  settlement  and  release  of  accounts,  and  of  breaches  of  trust, 
or  an  express  confirmation  thereof  respectively,  or  a  waiver  of  any 
ngnts,  or  of  the  remedy,  or  a  concurrence,  or  acquiescence,  whether 
express  or  implied  by  the  infant  after  coming  of  age,  made  without 
undue  influence,  with  full  cognizance  of  all  the  circumstances,  under 
™II  information  of  his  right,  voluntarily  and  without  fraud,  the  con-- 
nection  having  bond  fide  terminated,  and  deliberately  entered  into, 
^»n  bind  the  infant,  unless  partial  or  conditional  only.     Length  of 
time  or  laches  in  the  complaining  party,  or  other  circumstances, 
*iiereby  confirmation  or  acquiescence  may  be  presumed,  as  well  a^ 
^y  fraud  in  the  infant  himself,  will  bar  the  ofiening  or  rendering  of" 
**^y  account,  and  excuse  or  confirm  any  wrongs  or  breaches  of  trust, 

(a)  Antt,  p   609,  ei  uq* 
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Pt.  III.  even  a  purchase  by  a  trustee  from  himselfl  These  several  circum' 
Ch^^vi  ^s  I.  s^<^<^s  ^^  must  now  consider  more  in  detail ;  first  observing,  that 
But  not  before,  neither  the  infant  himself  during  infancy  (A),  nor  any/ewe  c(wer<(/),  are 
A  feme  covert  in  general  capable  of  giving  any  such  efiect  by  their  consent,  implied 
underage,  ^^  Otherwise, to  the  acts  complained  of:  unless  indeed  in  clear  and 
never.  direct  cases  of  fraud  (m)  by  thero^  as  we  have  already  considered  at 

length. 


SECTION  I. 


How  far  a  Settlement  of  Accounts^  or  a  Release  by  a  fatly  after 
coming  of  Age^  is  a  Bar  to  any  Relief  he  may  Claimi  in  respect 
of  Acts  by  Guardians  and  Trustees,  as  to  his  Property  during 
Minority, 


How  far  t  seu  ^^  ^^  4^^^^  clear,  that  a  fair  settlement  of  accounts  come  to  by  an 
Uementor  infant  with  his  trustees,  guardians,  or  other  managers,  or  persons 
cotobg  of  age  pl^6<l  in  a  confidential  situation  in  respect  to  him,  aAer  coming  of  age, 
will  bar  an  if  obtained  without  undue  influence  or  fraud,  from  a  party  cognizant 
as  to  acts  by  of  all  the  circumstauces,  well  informed  of  his  rights,  and  voluntarily, 
uii8tees°d  ^^  ^^'^  ^^^^  ^^^*  prevent  any  further  account,  and  excuse  any  wrongs  or 
minority.  breaches  of  trust  (n).  **  If,**  says  Lord  Hardwicke,  "  a  man  is  fully 
informed,  and  with  his  eyes  open,  he  may  fairly  release  and  conae  to 
a  new  agreement,  and  bar  himself  of  that  relief  which  might  be  had 
A  fair,  free,  in  this  Court."  But  if  the  settlement  or  release  has  been  executed 
tiement^iS**  under  undue  influence,  fraud,  concealment,  imperfect  information, 
full  knoMriedgv  involuntarily,  with  suspicious  haste,  and  before  the  connexion  be  bond 
Bunces  will  be  fi^^  dissolved,  as  if  the  infant's  property  has  been  subsequently 
binding.  employed  in  trade  or  otherwise,  or  has  been  under  the  management 

of  the  trustee  or  guardian,  it  will  not  be  final  or  binding;  and  the 
Court  will,  on  complaint  of  the  injured  party  or  his  representatives  (o), 
open  the  accounts,  and  rescind  the  settlements  or  releases,  either 
against  all  or  any  of  the  trustees  or  guardians,  if  found  to  be  fraudu- 
lent or  unfair,  or  order  them  to  stand  as  discharges  or  securities  for 
the  money  actually  paid  or  found  due  only.    And  in  like  manner  it 
will  be,  if  the  settlement  or  release  be  only  partial  or  conditional 
w"if  before  M      ^'^  ^^^^  before  seen,  that,  although  at  law  guardianship  in  all  cases 
information  has  cuds  at  twenty-one,  yet  Courts  of  Equity  extend  their  protection  to 
"  afforded,   jngj^tg  j^  respect  of  all  persons  who  have  been  concerned  with  their 
property,  and  the  acts  of  such  persons,  even  after  miyority,  until  tbey 

(k)  See  Wilidnson  v.  Parry,  4  Ruaa.  (m)  AnU,4\%    Campbell  r.  Walker.  5 

276.  Ve«.  678 ;  13  Ves.  601.  Roche  v.  0  Bneo, 

(0  Ryder  v.  Bickerton,  cited  3  Sw.  80.  1  B.  &  B.  330. 

Smith  V.  French.  2  Atk.  243.     Needier'*  (n)  2  Ves.  168.                        ^,,   ^ 

case.  Hob.  225.     Lench  ».  Lench,  10  Ves.  (o)  Hylton  v,  Hylloo,  2  Ves.  547;  - 

617,  &c.  Ves.  304;  3Sw.76. 
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have  obtained  perfect  information  and  freedom  of  action  respecting     Pt.  III. 
their  concemsy  and  until  the  relation  of  trustee  and  cestui  que  trust,  ch.  VI.  S.*  I. 
guardian  and  ward,  executor  and  legatee  be  at  an  eAd{p),    In  Steads 
man  y.  PaUing  {q\  the  mother  was  the  personal  repFresentative  of  the 
father  and  grandmother  of  the  in&nt,  from  both  of  whom  he  derived 
property.    Ten  days  after  he  came  of  age,  on  a  representation  of  the 
mother  that  his  share  of  his  father's  property  amounted  to  no  more 
than  540/.,  and  that  of  his  grandmother  to  60/.,  he  was  induced  to 
sign  two  releases  for  those  sums,  but  no  inventory  was  ever  exhibited 
or  account  delivered.     On  a  bill  being  filed  after  the  mother*s  death 
against  her  representative,  to  set  aside  the  releases  and  for  an 
account,  Lord  Hardwicke  said,  that  although  the  procuring  releases 
from  a  person  immediately  on  his  coming  of  age  was  always  a  cir- 
cumstance creating  a  suspicion  of  unfairness,  yet,  as  no  particular 
imposition  was  charged  against  the  defendant,  he  would  not  deter- 
mine the  question  as  to  the  unfairness  of  the  releases  till  the  Master 
had  taken  the  account,  which  he  was  ordered  to  do,  and  to  report 
what  the  complainant  was  entitled  to.     In  Pierse  v.  Waring  (g),  Or  if  the  act 
where  an  infant,  entitled  to  two  fortunes  on  coming  of  age,  settled  i^uence!'*^*' 
accounts  with  his  guardian,  and  made  him  a  present  of  SOOO/.,  and 
shortly  afterwards  died:    on   the  bill  of  his  representatives  the 
accounts  were  opened,  on  the  ground  of  undue  influence ;  and  in 
ia  HyUon  v.  Hylton{r\  a  similar  decision  was  made,  on  the  ground 
that  a  general  release  and  two  written  discharges  were  extorted  from  or  if  no  proper 
the  infant,  as  the  condition  of  being  put  in  possession  of  his  property;  ^^^^^ 
there  having  been  no  real  or  fair  account  given,  or  vouchers  delivered 
up.      In  Mamsden  v.  Hylton{8\  sons  and  daughters,  then  very 
young,  became  entitled  to  certain  interests  under  a  settlement:  the 
first  son,  on  coming  of  age,  entered  and  acted  as  the  owner  of  the 
estate,  making  mortgages,  &c. ;  on  his  death,  the  second  entered  in 
like  manner ;  and  on  one  of  the  daughters  coming  of  age,  an  inden- 
ture was  executed  between  her  and  her  brother,  wherein  reciting 
that  he  was  seised  in  fee,  and  indebted  to  her  in  a  sum,  he  charged 
the  estate  with  it,  and  she  gave  a  general  release.     The  existence  of 
the  settlement  was  afterwards  discovered,  whereby  she  was  entitled 
to  a  much  larger  fortune.    The  release  was  set  aside,  as  made  under  or  if  there  be 
a  misconception  and  ignorance  of  her  rights,  and  a  sale  was  decreed  J^^^monmS 
for  raising  her  portion  under  the  settlement,  with  interest  at  four  per  uf  rigbtt. 
cent.  In  Srownell  v.  BroumeU  {t\  there  was  a  bill  to  open  an  account, 
settled  eleven  years  before.    The  father  had  devised  to  two  sons,  one 
a  minor,  certain  property :  the  share  of  the  infant  was  be  laid  out,  and 

(  •)  Per  Lord  Cb.    WaUier  v.  Symonds,  quien  v.  Sandys,  18  Ves.  312. 
3  Sw.   69.      AieUish  «.  Mellbb.  1  8.  &  8.  (p)  3  Atk.  422. 

!42.     Hatch  «.  Hatch,  9  Ves.  292.     Gib-  (9)  1  P.  Wms.  120,  n. 

un  V.  Jeyes,  6  Ves.  266.    £x  parte  Lacey,  (r)  2  Ves.  548. 

iM.  625.     Cycles  v.  Tiecotbick,  9  Ves.  234.  {t\  2  Ves.  304. 

Mor%    V.  Rojal,  12  Ves.  373.     Monies-  (t)  2  B.  C.  C.  62. 
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1^  m.      invested  till  twenty-three  for  his  benefit.     The  elder  took  possession 
Cb.  VI.  s.  T.  o*  "»e  property,  and  subsequently  made  out  the  account,  and  paid 
Fntud  and  mi,-  the  complainant  when  twenty-five  a  balance  of  39/.,  which  he  stated 
r.p«»»uuoa.  was  all  that  was  due,  and  the  complainant  accepted  it  without  r^ 
bdue.  d.«.    quinng  vouchers.  The  bill  was  filed  eleven  years  after  charging  fraud. 
The  account  was  not  opened  generally,  on  account  of  the  dehy,  but 
the  plamtiff  was  allowed  to  surcharge  and  fidsify,  but  only  at  to  the 
particuUr  items  of  error  chai^;  and  having  done  so,  the  defendant 
was  ordered  to  pay  the  balance  and  interest  at  4iL  per  cent,  with 
costs.     In  iVestem  v.  Cartwright  («),  an  infant  who  signed  Kveral 
accounts  just  upon  coming  of  age  to  two  executors  and  tnutees, 
but  without  examination,  on  being  told  that  his  brothers  and  risters 
bad  done  so,  on  filing  a  bill  charging  fiwid,  was  held  entitled  to 
have  the  accounts  opened.    And  the  general  principh»  before  stated 
were  afiirmed  in  the  House  of  Lords  on  appeal,  in  Wych  v.  Packing. 
ton  («).     In  Wright  v.  Proud  (y),  the  Lonl  Chancellor  said,  « that 
transactions  between  guardian  and  ward  had  fi«quentfy  been  set 
aside  where  aU  accounts  had  been  previously  settled,  aad  the  cod- 
OBxion  was  at  an  end,  they  having  appeaml  to  have  grown  out  of 

the  influence  arising  from  the  rektion."    So  lecriven  have  been 

opened,  when,  made  answerable  for  defiUcations  discovered  after  the  ward  it  ol 

Mortmre.       T^f!?°"*'*  **^  ""y  ''■'®  P*""^  *^'  ««»'«'«•  (4    h  Ar«ia 
aYoidedT  and    '*  ^  ^'miora  (a),  a  testator  left  legacies  to  his  daoahters  to  be  paid 

.n^r-  "'  •*  t'f-jy-one.  with  aU  his  plantations  in  TortoUto  hb  son  for  Hfe, 

opened,  made  w««»ainder  in  tail,  remainder  to  his  daughterB  in  tail,  with  the  readut 

wjj^aon^of  to  the  son.    The  daughters  were  respectively  dxteen  and  eighteer, 

t^^"  *^  n    ^  nineteen,  at  his  death;  the  daughters  were  in  London 

bebg'ignomnt  ""^  "''  **'»  °^  «»  »•»«  executors,  assumed  the  nwrdianshiik   Thf 

An/1  iin«*-  OAtl      OvKa      l^^Ji !.J1        1         >  .  .  ^  A 
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when. 


ReceiTeis' 
accounts 
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and .!»  «au,  of «»"«  ojej  to  England.    Dr.  M.  had  a  nephew  (the  defendant)  wh( 

^^SSted.  rfT^'*  "  °''*^"°«  «"»*  '"^''^  <^^  *h«  daughters,  who  ^en 

foolish  and  inexperienced,  and  afterwards  over  the  son;  he  obtains 

the  «,le  management  over  their  property,  and  from  time  to  tim 

receitred  huge  sums  on  their  account,   paying  them  but  scant 

aUowances,  and  by  a  series  of  deeds  and  other  instruments  obtaine; 

mortgages  and  other  conveyances  of  their  estates,  begimiing  in  I77(i 

to  himsetf,  under  pretence  of  accounts   being  settled,  snd  hi^ 

"T  ^'r?^*  *°  •*•'"•  amounting  ultimately  as  was  alleged  ti 

upward,  of  4«,()00i    A  bill  was  filed  by  the  «.n  «k1  daughlis  i. 

1801,  to  set  aside  the  deeds  and  open  the  accounts,  and  il  was  de 

eteed  that  the  accounts  should  be  set  aside  as  absolute,  and  onli 

stand  as  securities  for  so  much  as  should  be  found  due  upon  th( 


(u)  Sel.  Cas.  Ch.  64. 
(x)  3  B.  P.  C.  46. 
(y)  13  Vfs.  137. 


(0  2  Mad.  298. 
(«)  14  Ves.  90. 


Mm. 


RELIRF   AGAINST   GUARDIANS   AND  TRUSTEES.  655 

accounts  which  were  ordered  to  be  taken,  and  this  on  the  ground     pt.  tit. 
of  the  extravagant  nature  of  the  transactions,  the  undue  and  over-     ^"  ^^' 

bearing  influence  exerted,  the  confidential  relation  in  which  the  — ■ 

defendant  stood,  and  the  ignorance  of  the  parties  afiected.      In 
IValker  v.  Symondt(b\  a  party  by  a  voluntary  deed  settled  moneyi  infiuit  ignonnt 
secured  by  a  bond  from  his  son-in-law,  on  his  son«in-law  and  his  wife  J^^*^  ^^ 
for  their  lives,  the  interest  to  be  paid  to  one  or  the  other  of  them  truttett  refus- 
at  the  discretion  of  the  trustees,  with  remainder  to  their  daughter, ^^dof cmn-  ^ 
then  an  in£int  of  very  tender  years,  to  be  paid  at  twenty-one.    AtpromiwMt 
the  deatti  of  the  settlor  the  trustees  called  in  the  money,  invested  it 
on  mortgage,  and  paid  one  quarter  of  the  interest  to  the  husband, 
and  three  quarters  to  the  wife,  who,  with  her  in&nt,  lived  separate 
from  her  husband.     On  the  infant  atteining  twenty,  in  1796,  she 
wrote  to  the  trustees^  and  on  her  demand  they  allowed  her  KXM. 
a-year.    In  1799  she  married  Walker,  the  plaintiff,  and  a  settlement 
was  executed  of  her  fortune ;   the  father  died.     Walker  and  the 
trastees  of  his  settlement  i^pplied  to  the  original  trustees  of  the 
donor  to  invest  the  fortune  in  a  proper  manner.     It  then  appeared, 
that  in  1790  the  mortgage  security  was  paid  off,  and  that  the  trus- 
tees preferring  the  interest  of  the  parents  to  that  of  the  infant,  had 
invested  the  money  in  East  India  bills,  and  afterwards  lent  it  to 
one  of  the  original  trustees  on  his  bond,  who  died  in  1796,  insolvent 
and  intestete,  leaving  an  heir  at  law,  who  took  out  administration. 
It  appeared  the  infiuit  during  her  infancy,  and  afler  atteining  age, 
was  wholly  ignorant  of  the  contente  of  the  trust  deed,  and  thought 
her  interest  was  derived  under  a  will,  the  trustees  always  refusing 
to  give  her  any  information  respecting  it,  and  not  paying  any  attention 
to  her  requests,  made  in  1 796,  and  subsequently  oflen  repeated,  to  have 
the  money  invested  in  the  funds.   However,  under  the  influence  and  by 
the  representations  of  two  of  the  original  trustees,  she  was  induced, 
in  1797,  to  authorize  them  to  execute  for  her  a  deed  of  compromise, 
by  which  the  estete  of  the  insolvent  trustee  was  assigned  to  trustees 
for  the  payment  of  his  creditors,  and  they,  the  original  trustees,  relin- 
quished all  their  interest  in  the  bond  which  had  been  given  by  the 
insolvent  trustee,  which  secured  the  debt  separately,  although  bis 
representetive  was  then  stoted  to  be  solvent:  but  the  money  was  not 
paid.    On  a  bill  by  Mr.  and  Mrs.  Walker,  the  surviving  original 
troateea  were  declared  guilty  of  breach  of  trust,  and  declared  indi- 
vidually liable :  an  account  was  ordered  against  their  representetives, 
they  being  dead;  the  deed  of  compromise  was  set  aside,  as  executed 
upon  imperfect  information,  the  trustees  refusing  her  full  information, 
which  was  equivalent  to  concealment :  and  it  was  held  that  the  receipt 
of  the  interest  did  not  bind  her,  as  she  did  not  know  her  righte  (c) : 

(ft)  3  Sw.  2.  (<r)  See  Ryder  v.  Bickeiton,  2  Sw.  81,  n. 
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the  Court,  it  was  declared,  continuing  its  protection  over  infants  ^{\et 
majority,  until  they  had  obtained  full  information. 

The  decree  on  appeal  declared  (c{)  that  the  plaintiff  was  euV\M 
to  have  payment  out  of  the  assets  of  the  two  trustees^  without  regard 
to  the  deed  of  compromise,  or  compelling  any  account  of  the  esiaie 
of  the  insolvent  trustee,  she  not  being  bound  to  accept  the  benefit 
of  such  deed.     An  account  was  ordered  of  what  was  due  to  her,  and 
the  representatives  of  the  two  trustees  were  to  pay  it  out  of  tbeir 
assets,  if  they  admitted  assets ;  if  not,  they  were  to  account ;  such 
representatives  being  authorized  to   use  the  name  of  the  plaintiff 
in  any  proceedings  against  the  estate  of  the  insolvent  trustee :  but 
they  were  directed  to  pay  the  costs  of  the  proceedings  out  of  the 
assets. 

In  Revett  v.  Harvey  (^),  the  mother  of  an  infant  son,  aged  eighteen, 
entitled  to  considerable  property  on  coming  of  age,  but  then  in  dis- 
tress, put  the  son*s  affairs  into  the  hands  of  a  solicitor,  who  thence- 
forth acted  as  his  confidential  friend  and  adviser,  and  from  time  to 
time  advanced  him  money  till  his  coming  of  age,  expressed  to  be  on 
account  of  board  and  lodging,  for  which  he  was  induced,  during 
infancy,  to  execute  promissory  notes,  and  a  warrant  of  attorney  for 
a  sum  much  exceeding  what  was  advanced.  On  bis  coming  of  age 
he  wrote  to  the  solicitor  desiring  an  account ;  two  months  after  the 
solicitor  called  with  and  induced  him  to  sign  a  blank  acknowledg- 
ment of  his  being  indebted  to  him  on  the  account ;  this  he  after- 
wards filled  up,  with  the  sum  of  1218/.,  being  about  800/.  more  than 
was  actually  advanced,  and  thereupon  vouchers  were  delivered  up, 
but  no  account  was  ever  actually  stated.  An  injunction  had  been 
granted  against  the  solicitor  suing  out  execution  on  a  verdict  which 
he  had  obtained  on  the  securities  at  law,  on  the  sum  actually  ad- 
vanced being  paid  into  Court.  The  Vice  Chancellor  on  the  hearing 
said,  *'  the  case  must  be  governed  by  the  principles  which  apply  to 
a  guardian  and  his  ward.  The  defendant  thought  fit  to  place  himself 
in  a  relation  with  this  infant,  which  gave  him  great  influence  over 
his  mind,  and  he  could  not  be  permitted  to  conclude  the  plaintiff  by 
an  acknowledgment  signed  by  him  within  a  month  of  his  coming 
of  age,  and  without  the  intervention  of  any  friend  or  adviser  on  his 
part,**  the  injunction  was  continued,  and  the  accounts  opened  (/> 
In  Wedderhum  v.  Wedderbum  (g),  a  long  and  intricate  case, 
the  decision  in  which  was  aflSrmed  on  appeal,  the  same  principles 
prevailed.  An  account  of  a  deceased  partner's  estate  was  directed 
after  a  lapse  of  thirty  years,  and  repeated  changes  in  the  firm,  and 


(d)  3  Sw.  88. 

(«)  1  S.  &  S.  502. 

(/)  See  DawsoD  v.  Mauiey,  1  B.  &  B. 
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{g}  2  Ketfi,  722 ;  4  M.  &  K.  41. 


REUEF   AGAINST   GUARDIANS    AND    TRUSTEES.  ggy 

«fter  several  deeds  and  a  release  had  been  executed  by  the  parties     Pt.  hi. 
beneficially  interested,  the  surviving  partners  being  the  executors  of  c^n  ^s*i 
the  deceased  partner  and  guardians  of  the  cestui  que  trust,  and  the  been  grounded 
settlenoents  being  partial  only,  and  founded  on  insufficient  knowledge  ?°  inaufficient 
by  the  cestui  que  trusts  of  the  partnership  afiairs  and  accounts.  anSTaving' 
The  circumstances  were  these :  A.  B.  and  C.  became  partners  in  ^"^  partial 
1796  as  merchants,  under  articles  for  seven  years,  and  it  was  pro- 
vided that  if  either  partner  died  in  the  meantime,  the  partnership 
should  be  determined  as  to  his  share  from  the  Ist  of  May  following 
his  death,  and  that  thereupon  an  account  should  be  taken,  and  after    - 
payaient  of  debts,  '^  payment,  appropriation,  and  delivery  should  be 
made**    between  the  surviving  partners  and  the  executors  of  the 
deceased  partner,  of  the  residue  of  the  monies,  goods,  &c.  of  the 
partnership.    In  1801  B.  died,  and  appointed  his  wife  and  surviving 
partners,  A.  and  C,  his  executors,  and  guardians  of  his  infant  children, 
who  were  his  residuary  legatees.  A.  and  C.  only  proved  the  will,  and 
having  caused  a  valuation  and  account  of  the  partnership  assets  to 
be  made,  a  balance  sheet  was  settled  up  to  the  1st  of  May  1801, 
shewing  what  amount  was  considered  due  to  the  testator's  estate 
(which   included  outstanding  credits  to  a  large  amount)  and   his 
estate  was  credited  accordingly  in  the  partnership  books,  and  the 
partnership  was  continued  by  the  surviving  partners,  but  no  sever- 
ance of  assets  was  made.    In  May   1809,  the  eldest  son  came  of 
age,  and  an  account  was  stated  by  the  executors  of  the  testator's 
residimry  personal  estate,  but  which    assumed  as  its  basis,   the 
valuation  and  account  made  at  the   testator's  death ;  another  ac- 
count  was  stated  of  the  debts  and  credits  remaining  unpaid  and  un- 
collected,  shewing  what  was   then  divisible,  and  another  of  the 
monies  expended  for  the  eldest  son's  maintenance.    A  deed,  dated 
Vr^v!^'^'  ^8^.  between  A.  and  the  eldest  son,  was  executed,  on 
which  these  accounts  were  endorsed,  and  A.  covenanted  for  the  pay- 
ment, by  instalments,  of  the  share  due  to  the  eldest  son  so  far  as  the 
same  had  been  realized,  and  the  eldest  son  declared  "  that  he  was 
content  and  satisfied  with  the  disclosures  thus  far  made,  and  the 
Jaunts  thus  far  given."     And  it  was  provided,  "  that  he  should  not 
prevented  from  claiming  any  further' share  not  as  yet  received,  or 
chaT  "^'  ^^  *^^^"»ted  for."     In  1810,  1815,  18^1,  18^6,  and  1830, 
ges  took  place  in   the  partnership  firm.     There  were  three 
^^"^^■^'Wren  who  attained  twenty-one  respectively  in  1812, 1813, 
8tat*>/i        ^       similar  accounts,  founded  on*  the  same  basis,  were 
'^  ^^^  <>f  them  by  the  executors,  and  a  similar  deed  of  settle- 
forth  ^**^?^f *^  ^y  *®  two  elder,  and  a  release  by  the  youngest,  and 
the    ^\  ^*^"'°°*  of  the  testator's  assets  made  accordingly.     In  1816, 
was^"    ^*^^  ^^^^^  *®^  *"  infant,  and  then,  also,  a  division  of  assets 
^"6.    In  1822,  a  deed  of  release  was  executed  by  the  trustees 
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]'t.  111.      of  the  setdement  of  one  of  the  daughters,  in  respeet  oif  a  balance  not 
Cii^vi.  s.*T.  included  in  the  deed  executed  by  her;    The  bill  was  filed  in  1831 
by  the  several  children  Imd  their  represetotativesy  and  it  was  held, 
that  A«  and  C.  being  executors  and  guardians  as  well  as  snnriving 
^mrtners,  aifid  the  releases  being  partial  only;  and  founded  on  insuffi- 
cient knowledge  of  the  partnership  affairs  and  accduntSi  the  plaintifis 
were  not  precluded  by  their  dee^  or  lapse  of  time,  frbm  inqinring 
im^'th6  mode  in  wbkh  the  astots  of  the  bid*  firm  had  been  de&It 
with^  and  blaiming  a  share  in  the  profits  arising  firotn  the  testator's 
assets  having  been  used  in  the  business  of  the  successive  partnerships. 
An  account  was  directed  of  the  personal  estate  of  the  testator  of  the 
transactions  of  the  firm  u|>^to-the  1st  of  May,  180l|  not  disturbing 
any  account  settled  by  the  testator.    An  inquiry  was  ordered  of 
what  was  the^valiiet>fi  the^testator's  eonoern  on  the  ist  of  May,  1801 : 
an  acoQuntof  the  profits  of^the  partnersbipB  since:  iliid  the  Master 
was  directed  to  ascertain  what  sums  of  money  were  taken  out  of  the 
'  «diicer«i/dnd  paid  on  a(96out)€  of  the  esUlte  of  the  Vestator  or  of  the 
p^lilib  betiefieially  inti^eaited,  lind  the  iahiotiht  of  capital  employed 
by^the  successive  and  respective  partners :  juat  allowances  were  to 
*  be  tuAit,  and  as  to  soch  alfowanoes  as  were  cMmed  or  objected  to,  the 
'  Master  was  to  state  the  reasons  fdr  allowing  or  disallowing  theiD(i]. 
In  MnncA  v.  CockereU  (Jt);the' tmslxfes  of  ei  settlement,  acKn^  througli 
their  Indian  agents,  had  fitiled  to  invest  a  consideraMe  portioii  of  the 
fnnds  in  Indian  securities  according  to  the  directiont  of  the  deed, 
but  suffered  them  to  remain  on  the  personal  seetirity  of  Palmer 
Release  by      and  Co. ;  the  cestui  que  truste^  alwajrs  supposed  that  the  money  was 
t?iw?^*iftdw  i«v««ted  with  the  rest  up  to  the  insotveney  of  the  fihn,  after  which, 
■  ftiiteunpras*  however,  they  executed  releases.    The  Lord  Chancellor,  on  appeal, 
due  InvMuneot  considered  the  trustees  still  Kabie  notwithstanding  the  release,  the 
of  tbeiviida*    ceMiui  que  ^tufe  being  entitled  to  a  fiill  knowledge  of  dl  the  drcnm- 

stances  before  they  could  be  bound  thereby. 
Accoant  tsd        The  accouut  ^ust  be  made  to  the  prdper  persons.    In  Oibome  r. 
^^T^°u!!?r '  f^hapmanil),  the  defendant  as  guardiani  to  the  plaintiff's  wife,  bad 
nwde  with  pwK  managed  her  estate ;  on  the  treaty  for  the  marriage,  the  plaintiff  de- 
iDva^.  manded  an  aceoont;  whibh  was  giVen,  kiid  6rt  wbicb  ^002.  was  found 

due,  w^ich  the  defi^dant  secaredby  bond ;  tfied^ftmhtnt  paid  the 
800L,  but  the  plaintiff  gave  no  release,  and  i^d  aMl  t6  open  the 
afccount  and  to  be  relieved  from  the  bond,  l^he  ^Aei^ndant,  on  demur- 
rer. Insisted  that  the  plaintiff  was  bound  by  bis  bcmd  and  acceptance 
of  the  money,  but  the  Court  ordered  the  Ull  to  be  answered,  sajing, 
that  the  plaintiff  accepted  no  money  but  what  was  due  to  him,  and 
the  accooDl  was  before  marrii^e,  when  he  had  no  title ;  that  no  re- 
lease had  been  given,  and  there  was  no  delay ;  but  it  seemed  tobead- 

(i)  See  Cooko.  Colliogrkfire.  1  Jac!  632.  (/)  2  Ch.  Ca.  157. 

i,k}  Hil.  T.  1840;  L.J.  K.  ix.  166. 
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nitled,  duU  if  the  id^aae  had.  been  exasuted,  tbe  plaintiff  would  have     Bt.  hi. 
been  barred.    We  ha.ve  alreaii^  aeen  (»),  that  where  a  mother  and  ^  ^l '»  i 
guardian  extorted  from  an  intended  $on-in-law,  before  bis  marriage  or  if  in  order 
witb  her  danghterr  a  covenant  with  a  penalty  to  release  all  accOunieK)f  ^  compmas  a 
the  dai9ghter!s  eatate  within  two  daysafter  marriage  (it  was  setaside,  °^""^s®* 
and  tb^  account  ordered.    . 

It  may,  here  be  observed*  that  if  a  cestui  qus  ifuti  relcaae  the  Areie«aeofth« 


pcincipaL  ia  a  breach  of  tmsti  or  fraud  for  aay  purpose  he  caunDt  f  nn«p&|^T«. 
afterwards  proceed  against  the  other  partiea  who  would  hare  'been  ««coQdariiy 
aeoondaiily  Uahle  (a).  .    .      *^*»*«- 

SECTION  II.  ■..    :    < 

Of  the  fffhct  cf  MibuqumKi  Adt^pUm  or  {kn^kmation  in  hwrkig 
Infanit  of  BsUrf  agabut  iheir  Onardiam  or  TnaUes^  > 


// 


How  far  an  actual  subsequent  adoptim  or  confirtnationby  tbeittCMit  Wcw  far  •ob.e- 
OD  comiDg  of  age,  may  reoder.Talid  or  exisuse  breaches'  of  iruatpr  *i"*?'  coaar- 
miaappjications  of  property  during  minority,  or  improper  setUemeilta  Soption  may 
of  a^oouQta,  gifb,  or  securities  obtained  from  him  jijst  on  0mkhg\o{^^lJ^^^ 
ag^,  we  are  now  to  consider*    It  will  ba  reo^llected,  thatat  lawjyby  i>reaches  of 
9  Qeo.  4,c  14,  s.  5,  no  action  abaU  b^  maintained  whereby  t«>vhwBe  ^r^Jin^ 
any  person  ppon  any  promise,  made  after  full  age,  to  pay  any  d?bt  cpp-  »<^  J»  securitie., 
trwrted  dorii^  mfiwcy,  or.  upon  any  ratification  after  full  age,  eJf,a*y  dSrii^  w^SJ"** 
prqniise  ot  aimple  qontraqt,  made  during  minority,  iinieas  ««ch,prp- j;"^|j^ 
mise  or  ratification  shall  be  made  by  some  writing,  signed  by  the  party  m^ti\y.  .  , 
to  be  chaiged  therewith.  Inequity  "itiaesUblishedbyaUtbe^cas€is,-2J'»J*^ 
«ay^  Lord  Eldpn  in  ,»Wilf«-  t^  Symond^{nn),  "  that  if  the  q^^im.qm  csoSriJ^tioi^' 
f»^idD  with  the  trustees  in  that  which  is.a  hreai:h  of  trust,  k^aw- J^JJ^^^J^f  ^f 
mg  the  eiiicuinstaiic#s,  auch  a  oestui  9^  ^n«#/  can  never  cpmpliun  v^jy^ 
of  sach  a  breach  of  trust  (o)  and  that  either  the  concurrence  in  the  *^'^°*' 
**nff«»l.»H?ach./pf  trust,  or  acqwieaccnce  witliout  original  concur^^^^^^T' 
renc^  will  release  the   trustees,  bat  the  Court  will  inquire  into  wiu  inquire 
J*  cjroumstances  which   induoed   concurrence  or  ^cqaiescencf/^SJjS^nS^ 

**»  ^ys  Mr.  Roper*  "the  Court, can  discover  a  ^lear,  act  of  r*"'^**  »"*'*****' 
J  ^[«tee,  when  of  age,  cpvfiirmatojpy  of  the  application  of  his  "' 
I^^J^^fer  his,  benefit  by  the  e^cecutors  during  minority,  itwjU 
nold  bin  to  be  estopped  from  demaiiding  a  repi^ment ;  hence  if  a 
*^atee,afcer  attaining  twenty-one,  with  full  Ifnowledge  of  his  rights, 
f^  upon  full  consideration  of  all  that  had  been  done  for  him  during 
^^^^%  admit  by  any  act  that  the  advancements  made  for  him  whjle 

wS!\?S**  «f,H*«>"*teii  •.  MohttS,  1  P.  B«i,S73.    Oookerv.Qtfayto,lIl.aM. 

^  "J ;  2  Vera.  262 ;  2  B.  P.  C,  239,  636.    Nail  v.  Punter.  6  Sim.  666.    Alto 

i»«\STP**"''-^*"*«on.^B.C.C.164.  Newman  ».  Jones,  Pin.  38.     Fellow*  «. 

771    ^'^•^»*-Bl,n.;i  Rop.  Leg.  Mitchell,   1   P.   \Vn»^   gi.     Laogfonl  r. 

/ 'v  «     ,  Oa«royne,  1 1  Vee.  336;     Wfciw  *'  White. 

^•^  Se*  tiiccr  ulia  WUkiiHOD  ».  Parry,  4  5  Vee.  566. 
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s^^ioinor^  b^d  been  for  bis  advantage,  and  that  he  approved  of  them, 
9^d  was  willing  they  should  be  established,  he  will  pot  afterwards  be 
permitted  to  dispute  their,  propriety." 

fhe  ^ame  priaciples,  however,  are  hpre  to  be,  adopted,  as  in  the 
cas^  of  settling  accounte,  that  the  adoption  or  confinQation  shall  be 
unequivocal,  with  a  full  knowledge  of  all  the  circuaastances  (;?),  and 
qf  the  rights  of  the  confirmer :  without  frau4,  compulsion,  or  any  ad- 
yantage  taken  by  the  other  party  of  his  confidential  situation,  from 
ii^hich.  influence  or  pressure,  the  adopting  or  confirming  party  must 
be  free,  or  it  will  be  a  continuation,  not  a  confirmation />f  the  original 
fi-aud  or  breach  of  trust,  {q)    And  the  party  so  adopting  or  con- 
firming,  must  be  a^ware  that  he.  issuing  up  an  impeachable  trans- 
action (r).     But  an  infant  or  feme  covert  cannot  confirm  U).    Mere 
inadequacy  of  consideration  if  the  adoption  be  deliberately  made,  is 
not  sufliciient  to  set  it  aside  (0  :  though.it  may  furnish  evidence  of 
fraud  (u) :  and  if  it  be  a  reasonable  act,  although  the  right  were 
doubtful,  it  will  not  be  avoided  («)•    With  regard  to  expectant  heirs, 
indeed,  mere  inadequacy  of  price  is  a  sufficient  reason  for  setting 
aside  the  original  transaction  (jf),  but  not  in  other  cases.    If,  how- 
/Bvei;,  the  Court  can  discover  that  some,  advantage  has  been  taken, 
aome  information  acquired  which. the  other  did  not  possess,  mere 
inadequacy  of  consider^tiwi,  will  go  a  long  way  to  constitute  feaud(2). 
,    Such  confirmations  or  adoptions  ?nay  he  divided  into  those  which 
^are  E^ressp  ai^d  thpse  which  are  Implied^ 
, ,    1 .  Express  Confirmations  (a).— If  an  infant  contract  a  debt  during 
jwi^ority,  but,  after  age,  shews  his  consent  to  it,  by  confirming  it, 
tbi^  shajil :  effectually  bind  him,  ..although  it  was  voidable  at  his 
Section  (6).   .  It  was. laid  down  in   t,he  JSarl  of  CheHsrfield  t. 
Jannsmlc),  that  although  the  Court  might  have  relieved  upon  the 
pfigjmal  contract,  yet  that  it  wil}  not  against  a  subsequent  confirma- 
.tiotk  of  it. fairly  obtained.      "  If/'  says   Lord  Thurlow((i),  "a 
igen^lfim^.  of  rank,  fortune,  and  honour,  .under  pgP^  in  distress  or 
.qtheriwjse,  give  a  bond,  apd  aflerwaids  conceive  that  he  has  made  a 


I  ■ 
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(p)  Cann  v.  Cann,  1  P.  Wms.  723. 
<;Wct.  Gibsoti.  1  Vea.  703.  Bingham  r. 
BiQgbam,  1  Yes.  U6.  Rainaden  v.  Hylton, 
2  Ves.  304.  Cocking  v.  Pratt,  1  Ves.  400. 
£vao8  V,  Llew«ilya,  1  Cox,  333. 

ra).Gow]aod  V.  Do  Faria,  17  Yea.  20, 
Wood  V.  Downcs,  18  Ves.  120.     Dunbar 
< «.  Tredenoick,  2  B.  &  B.d04. 

(r)  Crowe  V.  BaUard,  2  Cox,  253 ;  3 
B.  C.  C.  117 ;  Per  Cur.  2  B.  &  B.  3l7; 
2  Seh.  ^  L  436;  3  M.  &  Cr.  31. 

(0  6  Yes.  678 ;  1  B.  &  B.  330. 

(0  Per  Cur.  1  B.  &  B.  363.  Pullen  v. 
Ready,  2  Atk.  687.  C07  v.  Cory,  1  V« 
19.  Penn  v.  Lord  Baltimore,  ibid,  444, 
450.  Cole  V,  Gibbons.  3  P.  Wms.  289. 
'I'aylor  o.  Roclifort,  2  Yes.  284.  Stephens 
V.  Bateroan,  1  B.  C.  C.  22.  Stockley  v. 
Stockley,   1    V.    &   B.    23.     Gregory   ». 


Gregory,  Coop.  202  j  I  Sch.  &  L.27Uc 
(tt)  Lnw  ,rrBarchaid,8  Ves.  137,aiKi 

cases  cited,  n.  27,  ibid.  . 

(X)  Cann  t;.  Cann,  1  P.  ^\^''  ^"/J 
AtLsM.  PuUeu  ».  Heady,  Cory  r.C«y. 
Cole  »•  GibsPD.  Crowe  J  Ballaid,  s^"-^ 

(y )  Gowland  v.  Dc  Fana,  tttpra.  r*. 
cock  ti.  EvtDS,  ib.  612 ;  2Sw.  If  .J- 

(z)  Per  Cur.  Morse  \^^^P\^?J^ 
37§ ;  1  Yes.  S.  219.  Whslley  t,  V\  haltey, 

1  Mer.  436.  . ,,    iat 

(fl)  See  French  1;.  Hob80D,9  v«.  I'^J- 

Wilkinson  v.  Parry. 4  Rob.  ^T*-,   „., 

(b)  Per  Loid  Hsfdwicke.  2  Atk.  246. 

Brooke  ».  Gaily,  ibkl.  36. 

(c)  1  Atk.  344,354;  2  Ves.  125. 
id)  Crowe  w.  Balla«<i.  3  B.  C.  C  »•  • 

I  Ye?.  151;  lYe8.jun.il. 
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brf  bargain,  and,  knowing  that  the  bond  is  bad,  will  give  a  new      pV.  iii, 
hond,  that  will  maintain  the  possession  and  right  of  the  holder  ^fc^yl  ^'ri. 
the  bond :  but  not  any  act  done  under  the  influence  of  the  fbrmei^  Bond  befoie 
transaction!  uid  the  opinion  that  the  bond  is  good.**    So  it  is  laid  age  confinncd 
down  (^),  that  if  an  infant  takes  np  goods  before  he  comes  of  age,  ****'' 
ftnd  gives  a  note  for  it  after  he  is  of  age,  if  there  be  no  fraud  it  is 
good  at  law;  but  where  an  unconscionable  bargain  is  made  with  dti 
infant  befi»re  he  come  of  age,  and  a  note  of  hand  is  taken  from 
him  immediate! J  on  his  coining  of  age,  the  Court,  on  a  bill  brought; 
even  by  his  executor,  will  order  it  to  be  cancelled.     However,  Ibose 
expressions  in  a  letter  are  not  to  be  considered  as  such  conflrma-^ 
tion  (y).    And  if  it  be  obtuned  by  paternal  influence  it  is  void  (gi).  Not  loose 
as  we  have  before  seen.     In  Lee  v.  Brwn  (A),  where  a  father  had  ^^^XS'i^ 
applied  a  legacy,  bequeathed  to  his  son,  with  interest,  for  his  mafn-^  influence 
tenance  in  binding  him  apprentice  during  his  minority,  the  question 
was,  whether  he  had  confirmed  these  payments  on  coming  of  age : 
it  was  held  that  he  had  not,  although  he  had  accepted  a  legacy  under 
the  &ther*s  will,  and  had  not  filed  the  bill  till  ten  years  hid  elapsed'.  AccepUnce  of 
The  Master  of  the  Rolls  said,  that  if  he  had  thought  fit,  with  hts  thiTSuSi^ 
eyes  open  and  fully  aware  of  his  right,  to  relinquish  it,  certainly  it  P^^y  °o*  »«cB. 
was  competent  to  him  to  let  those  payments  operate  as  a  discharge; 
and  if  by  any  evidettce  it  could  be  proved  he  considered  them  as  a 
satisftction,  he  should  not  claim  the  legacy.     In  Cofe  v.  Gib»on  (t), 
Lord  Hardwicke,  speaking  concerning  contracts  made,  just  after 
coming  of  age,  with  a  guardian  ot  a  servant  as  to  marriage,  said,  that 
he  would  not  assert  that  there  might  not  be  such  a  confirmation  or 
release  given,  as  might  release  the  remedy  of  die  party,  but  it  must 
be  applied  to  that  particular  case,  doing  it  with  his  eyes  open,  and 
knowing  the  circumstances.     In  Morse  v.  Moyal  (*)  a  purchase  by  P«reha«  from 
a  trustee  from  a  ceHui  que  trust  was  established  under  the  circum- 
stances, with  confirmation  and  acquiescence ;  and  in  that  case  Lord 
Erskine  said  that  the  doctrine  of  confirmation  stood  upon  several 
authorities;  where  a  man,  having  been  defrauded  with  complete  know- 
l^ge,  chooses  to  come  again  in  contact  with  the  person  who  defrauded 
bim,  abandons  his  right  to  abrogate  the  contract,  and  enters  into  a 
pWnt  distinct,  contract  of  confirmation:   but  when  the    original 
.    ^  18  clearly  established,  a  confirmation  of  such  a  transaction  is  so 
inconsistent  with  justice,  so  unnatural,  so  likely  to  be  connected  with 
"^"d,  that  it  ought  to  be  watched  with  the  utmost  strictness,  and  to 
^d  only  upon  the  clearest  evidence.     Coles  v.  Trecothick  (/)  was 
**«o  a  similar  case.     In  neither  of  these  two  cases,  however,  wer«i 

W2Atk.35u  (A)  4  Yes.  364. 

(i\  ^I^""^^  '*•  ^«™>*«  ^  Ed.  338.  O)  I  V«,  50P. 

SerH.i.   •«.  ^*^-  489 ;  I  P.  W-ma.  ti85u  C^)  12  Vw.  355,  ' 

^^  "ttet  t,  Fletcher,  \  AUt.  467.  (0  9  Vet.  234^ 


>  I  1 


662 

Pt.  UI. 

Book.  II. 

Ch.  VI.  S.  Tf. 

CoDfirmatioa 
obtained  by 
fraud  and 
«intrue  state- 
ments, and 
under  pressure 
of  poverty, 
Toid. 


,.» 


fra«lttTent 

?;rants  by  « 
ather  to  hit 
ag^ntcotifirtfa- 
ed  by  sott  in 
ignorance. 


Ilelief  against 
ftaudttTeot  con* 
veyance  barred 
by  length  of 
time« 


Confirmatioii 
or  adoption 
implieo. 

Not  loose  ex- 
pressions ;  or  a 
son,  tenant  in 
tail,  joining 
with  the  father 
•n  a  recovery 
Af  other  lands. 


OF  THE  CIRCUMStAMCES  WHICH  WILL   BAR  INT'AliltS  0? 

infants  concerned.  In  Roche  v.  Brien  (m)  the  filths  of  the  phmtiff, 
having  an  expectant  estatCi  granted  it  in  reversion:  the  grtnt  having 
been  obtained  by  fraud  and  imposition,  a  suit  was  instituted  b^  l\\e 
mother  and  the  plaintiff  for  setting  it  aside.  When  the  plaintiff 
attained  twenty-one  a  compromise  of  the  suit  was  proposed  to  h\m 
by  the  defendant,  who  was  in  possession;  and  he;  under  Che  advice 
of  his  solicitor,  as  being  in  poverty  and  unable  to  bear  the  expense 
of  the  suit,  executed  a  deed,  releasing  his  clums  for  SGOL,  which 
was  ultimately  paid  him.  This  deed  did  not,  as  it  appeared,  contain 
a  true  statement  of  facts;  and  the  defendant  kept  possession  of  the 
lands  without  paying  rent.  The  plaintiff  brought  an  action  for  the 
arrears  (16502.),  which  he  also  compromised  by  an  agreement  that  the 
defendant  should  pay  300/.  in  lieu  of  all  arrears,  that  the  rents  should 
be  reduced,  and  all  siiits  cease.  All  these  deeds  were  set  aside, 
together  with  the  original  grant,  the  Court  being  of  opinion  that  all 
being  done  under  the  pressure  of  poverty,  there  was  a  continuation  of 
the  oppression  originally  practised,  and  that  there  was  no  confinnatioo. 
In  Dunbar  v.  Tredennkk  (n),  in  1785,  a  father  executed  certain 
articles,  whereby  he  agreed  to  make  grants  in  &voar  of  an  agent  and 
trustee  of  an  impeachable  nature.  The  son,  after  coming  of  age  (in 
17dl),  and  after  the  death  of  his  fiither,  executed  a  conveyance,  in  1805, 
of  the  lands  to  the  same  person,  who  still  continued  agent  and  trustee, 
reciting  the  articles,  and  they  were  afterwards  assigned  to  a  purchaser 
for  valuable  consideration,  who  knew  the  drcumstances.  All  the 
deeds  were  set  aside  as  void,  the  grantor  being  ignorant  of  his  lights, 
and  the  fiduciary  relation  still  subsisting;  it  being  held  that  the  sub- 
sequent deeds  were  a  continuation  of  the  fraud,  not  a  confirmation. 
These  principles  were  also  fidly  acted  on,  by  Lord  Eldon,  in  the 
case  of  Walker  v.  Symonde  (o),  before  stated.  In  Chalmer  v. 
Bradley  (p)  one  of  the  parties,  two  years  after  he  came  of  age,  in 
1789,  executed  a  deed,  reciting  that  his  uncle,  who  was  trustee  for 
him,  had  advanced  him,  and  paid  his  father's  debts,  to  more  than  the 
value  of  the  estate,  and  thereby  conveyed  his  share  to  hiai.  The 
Master  of  the  Rolls,  in  1819,  held  that  such  a  transfer  at  that 
distance  of  time,  however  impeachable  at  first,  could  not  then  be 
impeached. 

2.  With  regard  to  impUed  confirmation  or  concurrence  it  has  been 
holden,  that  loose  expressions  in  a  letter  do  not  imply  any  such  con- 
firmation (q).  Where  the  tenant  for  life  was  directed  to  renew  certain 
church  leases,  but  did  not,  the  fact  of  the  son,  tenant  in  tail,  having 
joined  with  him  in  a  recovery  of  all  the  other  lands  when  he  came  of  age, 
was  holden  no  such  implied  confirmation  as  to  bar  him  of  bis  remedy 


(m)  1  B.  &  B.  331. 
<fi)  2B.&B.304. 
(jfi)  3  Sw.  1,  ante,  p.  di'u 


(p)  IJ.&  W.51. 

(9)  Carpenter  ».  Heriot,  1  Ed.  338. 
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„  mml  the  9886*8  of  tht  father  (r).     In  Smith  v.  Low  (f)»  the  mother^      Pt.  hi. 
acting  as  guaidian  for  the  infcnt,  demised  the  premises  on  a  building  c^\\  s.ii. 


leaa^  for  fbrty-ooe  yevs;  the  eldest  son,  who  was  iiineteeo>  joined  Acceptaoco^f 

in  making  the  leases;  the  children  all  came  of  age.  and  accepted  rent  from 

the  rent  for  ten  years  after  the  youngest  came  of  age»  but  then  a  voidable 

brought  an  ejectment  against  the  lessee,  who  filed  his  bill  to  have  the  J^^^. 

leaaea  established*    Under  the  circumstances,  there  being  no  fraud 

or  colUisioOy  and  the  lease  bein^  beneficiaU  the  decree  was  for  the 

pUinlifi^  who  was  to  have  costs,  both  at  bw  and  in  equity.    ''  There 

are  several  cases,**  said  the  Lord  Chancellor,  '*  where  the  Court  , 

binds  infants  to  contracts  made  on  their  behali^  ^  marriage  contracts^ 

especially  if  the  wife  accepts  pin-mooey,  or  after  her  husband's  death 

the  jointure  under  that  coaUaci'\t).  In  ZleufeUjfn  v.  Mwkworth  (»)«  Money  laid  out 

sufierini^  parties  to  lay  out  monies  upon  the  premises,  without  ob-  ^iiT.*'"*  *^'*^'^" 

jection  was  held  an  ioo^ied  confirmation.   In  Murray  v.  Palmer  («), 

consent  to  the  sale  and  receipt  of  th^  purchase  money,  and  of 

interest  for  twelve  years,  was.  not,  however,  held  sufficient  to  uphold 

an  inapeachable  conveyance  by  a  woman  just  of  age,  although  she  Consent  lomie 

consulted  with  her  friends,  they  and  she  being  ignorant  of  the  cir-  S^rmonSy" 

cumstances  of  the  transaction,  and  nothing,  as  was  said,  Qould  operate  and  interest 

as  a  confirmation  of  fraud,  unless  the  party  were  fully  aware  of  it;  J? Ihe'SJITml 

but  if  it  had  been  a  fair  transaction,  she  would  have  been  bound  (jr )..•*•«»<=«• 

In  ColeM  V,  Trscothiek  («),  it  appearing  the  cesitd  que  trwt  had  full  But  if  with  fuU 

informalion  and  the  maoageiDeitf  of  the  transactioii,  making  survqrs,  JIJlTcTaiTby 

BettU^g  the  particulars,  fixing  the  price,  the  Court  established  a  pur-  »'«•«<«  -e^  »P- 

chase  by  the  trustee  from  himself;  and  a  similar  decision  was  made  in 

Maree  v.  -Royai  («),  confirmation  and  acquiescence  being  proved. 

In  Lee  v.  Broum  (6),  as  we  have  seen,  a  legacy  from  an  executor  Acceptance  of 

charged  with  hreach  of  trust  received  by  the  infant,  although  larger,  ^J^J^J^^™ 

but  of  a  diflerent  nature  was  held  not  to  satisfy  it.     So  in  Gardiner  how  Ur  a 

▼.  FeU(c),  the  representative  of  a  party  who  held  possession  wrong-  confirmstioa. 

fiiUy ,  under  colour  pf  an  unattested  will,  was  not  held  excused  from 

restoration  or  account,  by  the  fact  that  the  wrong  doer  left  a  l^|acy  to 

the  infant  heir,  who  was  plaintiff,  and  sued  for  the  legacy  by  the.  same 

bai,  nor  was  the  infant  forced  to  elect ;  but  it  is  apprehended  that  gifts 

w  legacies  by  wrong  doers,  if  given  by  way  of  compensation,  and  so 

sccepted  by  the  ceetui  quetruet,  will  in  general  bar  his  remedy,  as 

implying  a  waiver  thereof.     In  Adams  v.  Clifton  (d),  infants  were 

entitled  to  alegacy  in  equal  shares,  which  was  appropriated  in  stock  by 

***«  executors  who  died ;  the  survivor  appointed  his  two  daughters  his 

^t\  f?^  ••  ^Wey,  a  M.  &  K.  225.  O)  ^  V«.  234. 

yl  Uik.489.  (a)  12  Ves.355. 

rl\  ^  "*^*«y  »••  AsMey,  3  Alk.  607.  (6)  4  Ves.  362. 

>\)  Strnard.  4o.  ^  (c)  IJ.  ik  W.  22.    • 

y\  2  Sch.  &  L.  48&.  {d)  1  Rum.  297. 
yy)  JnDkUn  t;.  Thornbury,  I  Vern.  131. 


nine  years  in 
ignoraoceof 
the  trust. 
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Pt.  Ill,  exectilrizes>  who,  however,  suffered  their 'brother,  R.  B.  ^  manage 
Ch^^^i!  s  it«  their  affairs.  One  infimt  coming  of  age  in  1809,  the  stock  was  sold 
Receiving  out  by  the  surviving  executrix  and  paid  to  R*  B«,  who  paid  the  minor 
payments  from  ^|,^  jj^d  attained  his  age  his  share,  but  retained  the  share  of  the 
of  breach  of  remaining  infant  (a  female)  in  his  hands.  R.  B.  made  pajnents  to  the 
knowirg^the  jounger  on  aecoant  of  the  interest  and  principal  of  his  share  down 
money  was  in  io  18£l ;  shc  knew  the  money  was  in  his  hands,  considered  him 
ignorant  that"  Uablc,  and  Occasionally  pressed  him  for  it ;  but  it  was  proved  she  was 
it  was  there  in  ignorant  it  had  ever  been  invested  or  soW,  or  the  proceeds  retained 

breach  of  trust.  ,,..,  ,«  •        nnii  i- 

py  him  in  breach  of  trust,  or  that  R.  B*  had  no  authority  to  act,  or 

that  the  executrix  who  sold  it  could  be  made  liable*    R.  B.  became 

insolvent,  and  she  signed  a  letter  of  license  to  him.     On  a  bill  filed 

against  the  representatives  of  the  aurviving  executrix  who  had  sold 

out  the  money,  they  were  held  liable  to  replace  the  stock,  as  it  was 

held  there  was  ignoruioe  of  rights,  and  no  confirmation.     In  Boicet 

Trustees  grant*  v.^o^^  London  WiUerfOork$  Company  {e\  trustees  for  an  infant 

5!eyond  the       tenant  for  life,  with  remainder  over,  had  committed  breaches  of  trust  by 

power,  tenant  grantioff  IcBses  in  reversion  beyond  their  power ;  the  infant,  after  he 

for  life  receiv-   ®  »  .,  /,i*..-  r 

ing  rent  for  Gxme  of  age,  received  rent  under  them  for  nine  years  m  ignorance  ot 
the  defect  in  them.  The  leases  were  declared  void ;  the  Vice  Chan- 
cellor saying  that, ''  if  the  plaintiff*,  when  he  succeeded  to  the  property, 
•had,  with  full  knowledge  of  the  imperfection  of  the  leases,  and  in 
consideration  of  the  defendants  continuing  tenants,  consented  to  leave 
them  undisturbed,  that  would  have  amounted,  not  to  a  confirmation, 
because  he  could  not  confirm  those  who  stood  behind  bin,  but  to  an 
agreement  by  which  I  should  have  held  him  bound  for  his  life,  if 
the  leases  continued  so  lotig :  but  it  is  plain  he  was  unaware  of  the 
imperfection  of  the  leases ;  he  ought,  however,  to  have  looked  into 

X  .  .  his  r^hts^Andas  by  his  negligence  to  obtain  information  with  respect 
to  them,  and  to  assert  than,  the  lessees  may  have  been  led  to  ex- 
penditure on  the  premises,  the  benefit  of  which  they  will  now  lose,  I 
shall  not  direct  an  account  beyond  the  filing  of  the  bill,  or  gi?e  the 

Lease  obtained  plaintiff*  costs."    In  Say  V.  Barwick  (/),  a  lease  at  an  undervalue 

['°™  "  1°!^°*  had  been  obtained  under  circumstances  of  fraud,  from  a  party  just 

J  ust  come  ot '  »  i^      .^  ^ 

age  not  con-  come  of  age ;  by  way  of  confirmation,  the  defendant  insisted  that  the 
pobtiogout  pl&intifi* had  six  weeks  subsequently  pointed  out  a  mistake  in  his 
mistake*  in  the  name  in  the  lease,  and  inquired  whether  it  would  not  make  it  void, 

lease  Mtwi 

putting  defen-  And  Said  he  was  ready  to  execute  it,  and  had  three  montlis  after  per- 
^on!  it  nl^t"**^  sonally  put  the  defendant  in  possession  of  part  of  the  lamds :  but  the 
being  shewn  Court  held  this  fiot  to  be  sufficient,  since  it  was  not  sh«wn  that  at 
ci?cumKa!lires.  ^^^^^^  period  the  plaintiff*  was  apprized  of  the  true  v^alue  of  the 
or  was  freed  estate,  or  knew  that  the  lease  was  injurious  to  him :  and  at  the  latter 
ence.  '  period  he  was  living  at  the  house  of  the  defendant,  and   in  the  same 

habits  (i.  a.  of  intoxication)  as  at  the  time  of  making  the   lease. 


(iS)  3  Mad.  382. 


(/)  1  V.  5c  B.  195. 


Ji  .J. 


in  A>0«|^  ^.  A)olik  (^,  the  Master  of  the  Roila  held,  in  aocordanee     p,.  in. 
<ridi  Lords  Hardwicke  and  Eldo&«  that  a  eeitui  que  irugt  concurring  c.fvL  s?  il. 
in  breaches  of  tnftt,  was  liable  to  compenaate  to  a  trustee,  oat  of  the  c,,,^.  ^J 
fiind  comina  to  Mm-  so  fat  aa  he  was  beneAttedy  any  loss  therelqr  «"*«*«  concur- 

.  _  ^       ^ ,  ringf  in  and 

meurred  to  the  trastee.  benefitted  by 

And  the  principles  above  lud  down  were  acted  upon  in  the  other  J>"»cbes  of 

*  ,  ,  ^  ^  tK       trust,  must 

eases  cited  below  (A).    In  several  cases  at  law,  acceptance  of  rent  after  compeiuAte 

coming  of  age  has  been  held  to  confirm  a  lease :  and  a  simikr  efi^  mituTgX^m. 

has  been  held  to  ariseftom  expressfonsused  towards  the  leasee  referrittff 

to  his  future  enjoyment,  as  wishiAg  him  joy  of  it  (f),  or  from  recital  in 

a  deed  made  between  the  parties :  and  in  Whahy  v»  Deewmm  (*),  the 

granting  of  leases  of  his  separate  aHottteht  after  coming  of  age,  and 

acquiescence  for  seventeen  years,  and  improvements  being  made  by 

the  other  tenant  in  common,  was  held  to  prevent  the  Court  firom  dis*-  ^*^*^*P^|JJ*  ^^ 

turbing  a  parol  partition  made  by  a  gnardian  of  an  infimt  tenant  in  peraoot  joj'^ff 

common  during  in&ncy.  But  where  minors,  defendAbts  in  a  foreclosure  ^ 

suit  pleaded  the  Statute  of  Limitations,  but  daring  the  progress  deed'**  "  * 

of  the  cause,  an  order  was  made  on  consent  fi)r  paying  the  phdntiff  Minors  plead- 

some  part  of  his  demand,  the  Court  would  not  allow  the  minors  to  ^f^^^^^^^/^^ 

be  bound  by  such  payment,  but  held  that  it  was  made  without*  pre-  bouod  bjr  order 

judice  to  their  rights,  and  subject  to  their  equities  {ty  ™rt''o7Sr  "^ 

demaod. 

SECTION  III. 

Of  the  ejj'ect  of  ^equietcence  and  Waiver  m  harnng  InfbfU*  ofretief 

affairut  their  Guardians  and  Truste^B. 

So  also  the  right  of  the  infant  to  proceed  agwnst  his  guardians  Of  tbeefl^t  of 
and  trustees,  for  breaches  of  trust  or  injuries  committed  against  hisj^"!;^^'* 
property,  may  be  loftt  bv  his  acquiescence  in  them,  or  waiver  of  the  after  minority 

-^^^A^    -J.  .  -       y  ^  •  .     .    . M.^  |.v^  oo«-.  ^  confirming 

^  the  same  breaches  of 

absence  of  "nstand  other 
acu  to  the 


trte«i  »>jr 
Sutote* 
limitatioo- 


property,  may  be  loftt  by  his  acquiescence  in  them,  or  waiver  of  the  after  minority 
remedy,  if^ovedhythe  defendant:  subject,  however,  to  the  ^font"^^^!^'^ 
conditions  of  fairness,  knowledge  of  circumstances,  and  absence  of  t^'nstand  otheJ 
influence  and  fraud.    And  it  will  be  observed  that  even  the  Statutes  ^^j.^^ 
of  Limitation  (m),  do  not  interfere  with  the  rules  of  Equity  on  this  |2[«^^during 
««bject ;  for  by  the  27th  section,  S  &  4  Wm.  4,  c.  27,  it  is  expressly  ^ot^fe^e 
enacted  that  notliing  in  the  act  shall  be  deemed  to  interfere  with  any  the  Sutotc 
™'e  or  jurisdiction  of  Courts  of  Equity,  in  refusing  relief  on  the  "^  ^'*'**' 
ground  of  acquiescence,  or  otherwise  to  any  person  whose  right  to 
bring  a  suit  may  not  be  barred  by  that  act.     However,  waiver  will 

Ca^*  ^»^- 125.    See  Monifort  v.  Lord  SmiUi  v.  French,  2  AtL  243. 

3  A^lll^  ^^'  ^-   Trafford  v.  Boehm .  (0  W.  Jones,  157 ;  4  Leon.  4 ;  2  Y.  & 

(hi  t?M  C.  607. 

Coirki,      A'""**"  '•  ^*"y.  4   Rusa,  272.  (fc)  2  Sch.&  L.  367. 

Puoter  *;V*y*e.  1  H.  &  Ai.  536.  Nail  v.  (0  Thwaiies   «.  M*DonOUgh,   Ir.    Lq. 

*uj   Ah      ?'"*•  ^^'       Newman  f.  Jones.  R.  97. 

"*^'    Harden  V.  Parsons,    I  Ed.    146.  (»«)  ^'"'.  p.602. 
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Pt.  ni.      n<k  act  as  a  bar  per  te  ;  it  signifies  nodiing  more  than  sn  inteation 

CH^VLS.ni.»<*^  ^  *"8's^  ^"  ^^  right:  which  in  Equity  will  not,  without  con- 

True  operation  sideration,  bar  the  right :  but  a  tery  sligbi  oonsideration  would 

of  waiver.        probably  make  it  equivalent  to  a  reJease  (i») ;  hence  in  general,  it 

seems  waiver  operates  as  furnishing  evidence  of  a  presumpdon  that 

some  act  has  been  done,  which  if  done  would  hate  barred  the 

demand. 

In  Mcrgan  v«  MorganXfi)^  Lord  Hardwid^  observes  thst  where 
any  persoui  wdiether  a  father  or  a  stranger,  enters  upon  the  estate  of 
the  infant,  the  Court  will  treat  him  as  a  guardian,  and  decree  so  ac- 
count against  hirai  and  will  carry  it  on  after  the  in&ncy  is  detemuned: 
but  that  from  the  inconvenience  of  such  long  accounts  whenever  it 
comes  in  proof,  that  the  m&nt  after  being  of  age  has  waived  ail  such 
Acquieiceiice   account,  the  Court  will  lay  hold  of  any  such  thing  to  put  an  end  to  it ; 
ieuVa'^fenl  ^^^^^^  '^^eeA,  he  said  that  in  the  case  of  a  father,  it  would  not  be 
will  not  Xmr     80  Strict :  as  imagining  that  the  parental  authority  might  hinder  an 
attempt  to  recover  possession.     In  Campbell  v.  Walker  (oe),  Lord 
Alvanley  held  that  long  acquiescence  under  a  sale  to  a  trustee  ought 
to  be  taken  as  evidence,  that  as  between  trustee  and  eetiui  qtie  tnut^ 
the  relation  had  been  abandoned  in  the  transaction,  and  that  in  other 
respects  it  was  fair.     In  Dagley  v.  Tolferry  (p),  the  executor  had 
paid  a  legacy  to  an  infant  to  his  father;  on  his  coining  of  age  there 
was  an  account  between  the  father  and  the  son,  in  which  it  appeared 
that  the  father  was  indebted  to  him  in  the  sum  of  800£,induding  the 
legacy;  the  son  passed  the  accounts  and  accepted  the  father  as  a 
debtor  for  the  same,  and  never  made  any  demand  against  the  executor 
for  thirteen  years :  however,  on  a  bill  by  the  assignee  of  the  son  (a 
bankrupt)  against  the  executor,  he  was  ordered  to  repay  it,  '^  and  in 
sudi  case,"  observed  Lord  Ck>lchester  in  Cooper  v.  Thami^n  (9), 
''  mere  acquiescence  by  the  son  afler  he  became  adult,  in  a  payment  to 
the  fiither  is  no  bar,  because  it  would  then  perhaps  force  the  son  to 
send  his  father  to  gaol  for  the  lault  of  the  executCHr."    In  Waiker  t. 
Breach  of  trust  Symondi  (r),  as  we  have  already  seen.  Lord  Eldon  said  that  acquies- 
by^oMCtti  tfH^   cence  by  a  cestui  que  trust  without  original  concurrence,  will  release 
'  *fa!!L^^W     ^^^^^'^  ^^^  ^  breach  of  trust ;  but  in  that  case,  and  that  of  ^der  t. 
tkem  of  relief.  Bickerion  (<),  it  was  admitted  that  a  trustee  could  not  be  protected 
by  the  acquiescence  of  a  cestui  que  trust  not  duly  informed.   In 
Bricev^Stokes{t),SLcaBe  where  infants  were  concerned,  a  trustee  was 
charged,  though  he  did  not  receive  the  money,  under  the  drcum' 
stances  of  having  joined  in  the  receipt,  the  sale  being  unnecessary^ 
and  permitting  his  co-trustee  to  keep  and  act  with  the  monej  cooi 
trary  to  the  trust :  but  he  was  held  not  chargeable  in  respect  of  the 


(ft)  Per  Sir  W.  Grant,  10  Ves.  466. 
(o)  I  Atk.  488. 
(c«)  5  Ves.  678. 
{p)  I  P.  VV  mi.  286. 


(q)  3  B.  C.  C.  97, 
(r)  3  Sw.  64. 
0>  Ibid,  81.  o. 
(0  1 1  Ve».  319. 
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interest  of  one  of  the  cHiui  gtie  «nit/#,  who  had  had  notice  of  tho  breach      Pr.  m. 
of  trust,  and  had  acquiesced  for  ten  years.     InBeckford  v.  JFade(u),  Ch^vu^Jii, 
the  Master  of  the  Rolls  held  that  not  only  in  circumstances  in  which       "     ' 
the  length  of  time  would  render  it  extremely  difficult  to  ascertain 
the  true  state  of  the  fact,  hut  where  the  true  stote  of  the  fact  is  easily 
ascertained,  and  where  it  is  perfectly  dear  that  relief  would  originally 
have  been  given  upon  the  ground  of  constructive  trust,  it  is  refiised  to 
a  party  who  after  long  acquiescence  comes  to  a  Court  of  Equity  for 
relief. 

In  MunchT.  Coekentt{x\hj  a  decree  in  1809,  trustees  h«^j2]^2^«- 
been  directed  to  invest  the  trust  funds  under  a  settlement  executed  «:q„ic.cea  io. 
in  1770,    upon   die    trusts    of  another   settlement    executed   in 
1791 :    however,  with  the  knowledge  and  acquiescence   of  the 
cestui  que  trtuU  this  was  not  done,  and  they  were  afterwards  held 
precluded  from  complaining  of  it,  and  the  Lord  Chancellor  drew 
an  important   distinction   between   Ae  degree  of  knowledge  and  uy^^ik^ 
sanction  necessary  to  exonerate  a  trustee  from  that  which  was  clearly  y^^Tn  by  ***" 
a  breach  of  trust,  and  Aat  which  is  necessary  to  preclude  the  eettm  ;cqDie«»Dc* 

'  ,,,,.  from  an  act 

que  trust  from  combining  of  that  not  being  done,  the  omission  to  dearly  a 
do  which,  vrith  the  concurrence  of  the  cestui  que  iruit,  never  consti-  ^^^i^VhT*' 
tuted  a  breach*     In  the  first  place  it  is  used  to  release  a  right  and  aon-perform- 
diBcharge  an  obligation  already  perfected  by  the  breach  of  trust ;  in  t°bfch*the  «1? 
the  latter  only  to  prevent  a  right  from  arising  by  the  nonperformance  ^>  J^^""^ 
of  a  duty  whidi  it  was  competent  for  the  cestui  que  trustt  to  dispense  ^Ifh.  "**"** 
with. 

In  JlforeA  V.  Mussett(t/)f  it  appeared  that  soon  after  1810,  one  of  the  Compromise 
two  trustees  appropriated  a  sum  of  stock  to  his  own  use,  the  other  con-  JjJJJ^S 
earring ;  in  1818,  the  father  and  mother  filed  a  hill  for  replacing  the  ;°^«^f  JJJ 
stock  which  they  afWrwards  compromised ;  the  eldest  of  two  children  *^^^  j^^ing 
entitled  attabed  twenty-one  in  1881 ,  and  the  other  in  1888 ;  in  1888, ««  knowled^- 
they  filed  a  bill  for  the  stock:  it  was  held  they  were  entitled  to  have 
it  replsced,  and  as  the  defendants  in  their  answer  alleged  no  circum- 
stances of  acquiescence  or  knowledge  of  the  breach  of  trust  or  com- 
promise, without  any  pievious  inquiry  as  to  those  facts,  which  it  %  In  a  suit 
«?«•  the  drfenianie  to  prove.     In  Smith  v.  Birch  («)  such  an  inquiry  Tb^SSch  of 
was  euted  tohave  been  granted  in  the  first  instance,  and  so  also  in  tnist.if  the  de^ 
CkalmertT.  Bradiey  («),  where  the  answer  expressly  made  acquies-  ^^^J;^^"" 
cence  and  confirmation  the  ground  of  defence;   but  in  Bennet  ▼•  *,^^^^J^J;^ 
^*^(&),  the  Lord  Chanoellor  said  it  could  never  be  seriously  con-  «.  ^  ""*'*5'' 
^nded  that  ignorance  and  want  of  notice  must  be  proved  by  the 
party  against  whom  acquiescence  is  alleged. 

^">  "  V«8.  97.  <*)  Cit«d,ibid. 

^)  3  M,fit  Ci.30,  ih)  2  M.  ac  K.  232. 
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Discourage 
stale  demands 
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where  reason- 
able diligeace 
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SECTION  IV. 

Of  the  operation  ofjaches  and  Lap^e  qftime  in  barring  the  Remedies 
^  If^fanta  in  Equity y  oi  to  their  property. 

We  have  befoie  shortly  flUted  the  operation  of  the  Statutes  of  Li- 
mitation against  infants  (a),  and  the  savings  which  tho^  eaaclmenu 
oontiip  in  fayopr  of  their  rights.  It  will  be  recollected  that  the  former 
Statute  of  Limitation  (i)  did  not  in  words  extend  to  equitable  interests, 
but  Ihat  the  lute.sti^ute  (c)  does  extend  to  them  in  seweral  cases,  by 
express  epaaotments.  It  will  be  proper,  therefore,  in  the  first  place, 
tQ.  consider  the  rules  of  Equity  with  regard  to  the  operation  ofkcha 
an4  Japae  of  time  on  the  rights  and  interests  of  infants,  as  they  existed 
up  to  the  passing' of  the  receiit  statute ;  and,  in  the  next  place,  the 
effect  of  the  recenl.  statute  upon^such  rights  and  interests. 

.1,  Atiaw.  it  was  bolden  that  the  saring  clause  in  the  Statute  o( 
Jaaaes.extekided  aniy  to  the  persons  on  whom  tJie  right /r^' 
descended,  and  therefore  when  the  time  first  began  t.o  rua  nothing 
COttU  stop  It  (d);  ao  that  tht  heir  of  a  person  dying,  in  whose  lite- 
time  4he  period  began  to  ron^  must  have  entered  withim  the  residue  ot 
thetten  years  allowed,  although  be  laboured  under  a  di  sahility  at  the 
death  of  his  ancestor  {e) ;  and  in  the  ease  of  a  fine  the  same  decision 
was  made  (/).  The.  aaving  clause,  in  giving  time,  it  will  be  recol- 
lected, allowed  .ft  period  of  ten  years  in  real,  and  of  six  in  niost 
personal  actions,  including  that  of  account,  beyond  the  period  ot 
limitation  in  other  casesi  within  which  infants  might  pursue  their 
remedies  in  respect  of  their  property  after  coming  of  age,  but  in  all 
other  respects  they  were  bound  by  the  Statute  Law. 

Although  Courts  of  Equity  were  not  within  the  enactments  of  these 
statutes,  yet  the  inoonvenieoce  of  stale  demands,  and  the  injury  which 
they  inflicted  on  the.  interests  of  the  public  was  so  great,  that  the) 
speedily  adopted  rules  whereby  such  suits  should  be  discouraged  anii 
put  an  end  to;  and  although  pecnliarly  the  protectors  of  the  pro^ 
perty  of  inlSuits,  they  held  that  they  also  must  be  boond  in  many  case: 
by  such  rules,  where  the  inconvenience-  otherwise  arising  to  th< 
public,  and  justice  to  third  parties  required  it.  "A  Coart  o 
Equity^"  said  *  Lord  Camden  (g),   "  which  is  never  active  agains 


(a)  Ante,  p.  600. 

(fr)  21  Jac.  1,  c.  16.  4  Hen.  7,  c.  24, 
Stat,  of  Fines. 

(e)  S&4W.4,c.«7» 

(d)  Doe  V.  Jones,  4  T.  R.  300.  Col- 
tercll  f.  Duttoo,  4  I'aunt.  826. 


(e)  Jenk.  4  j  Curt.  pi.  97.  Doe  v.  Je* 
son,  6  E.  SO. 

(/)  Ditlon  •.  Lemaa,  2  H.  BL684. 

(g)  Arab.  645.  Smith  v.  Cky.  3  B 
C.  C.  369. 
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conscience  or  public  conyenience,  has  always  refused  aid  to  stale     Pt.  hi. 

demands  where  the  party  has  slept  upon  his  right,  and  acquiesced  for  Ch^vi!  "iv. 

a  great  length  of  time ;  and  where  good  faith,  conscience,  and  a  ' 

reasonable  diligence  are  wanUng,  the  Ck>Hrt  is  passive,  and  will  not 

be  called  into  activity,"    "  As  often  as  Parliament  had  limited  the 

time  of  actions  and  remedies  to  a  certain  period  in  legal  proceedings, 

the  Court  of  Chancery  adopted  that  rule,  and  applied  it  to  similar 

cases  in  Equity  ;**  for  when  the  Legislature  had  fixed  the  time  at 

Law,  it  would  have  been  preposterous  for  Equity,  which  by  its  own 

proper   authority  always  maintained  a  limitation,  to  countenaacd 

laches    beyond  the  period  to  which   it  had    been  confined  by 

Parliament. 

Courts  of  Equity  have,  therefore^  acting  in  obedience,  or  by  in  obedience  to 
analogy  with  these  sUtutes,  held  that  laches  and  lapse  of  time  bar  wi^^th^!uS^, 
equitable  rights.  The  Courts  are,  according  to  Lord  Redesdalet 
within  the  spirit  and  meanii^  of  these  statutes,  and  act  in  obedienee 
to  them  (A) ;  the  sUtute,  he  says  again,  virtually  excludes  them  {i)i 
"  If  the  equitable  title  be  not  sued  upon  within  the  time  that  a  legal 
title  of  the  same  nature  ought  to  be  sued  upon,  the  Const,  aefmg  by 
analogy  to  the  statute,  will  not  relieve  (J) ;  and  this  dootrine  was 
confirmed  by  Sir  T.  Plumer,  in  Cholmondelejfv^  Clinton*  In  Stacks 
house  V.  Bametcn  (k)  the  Master  of  the  Rolls  said,  that  **  Equity 
adopts  the  statute  in  cases  which  are  analogous  to  those  in  which 
it  is  applicable  at  law ;"  and  according  to  the  opinion  of  the  Court  in 
Beckford  v.  fVade  (/),  they  give  great  eflfect  to  length  of  time  by  their 
own  rules,  which  refer  to  the. statute,  as  furnishing. a  convenient 
measure  of  the  length  of  time  which  ought  to  operate  as  a  bar  in 
Equity  («)^ 

Length  of  time  is  also  a  ground  for  presuming  that  the  transaction  On  the  ground 
complained  of  is  fiiir,  or  that  the  fiduciary  rdation  has  ceased  and  the  Soi  aC  J^ 
debt  been  satisfied,  or  the  purchase  fairly  completed  (»).    In  Chalmer  th«  the  iwn». 
V.  Bradhy  (o),  where  the  bill  was  filed  by  children,  who  were  infants,  ^   «" »  *"" ' 
when  the  testator  died,  for  an  account,  but  forty-five  years  after  diat 
event,  and  thirty  years  after  the  plaintiflF attained  age:  the  Master  of 
the  Rolls  said  that  it  was  not  by  analqsy  to  the  sUtute,  but  as  giving 
ground  for  presuming  in  favor  dT  the  posflMsbn^  that  length  of  time 
*«re  operated:  and  such  would  appear  to  ha?e  been  considered  the 
operation  of  lapse  of  time  in  the  cases  cited  below  (p>    So  lapse  of 

&  !*«£****"*'«"  "•  ^»d  Annesley.  2  Sch.       Sch.  &  L.  639 ;  1  Cox.  1 49. 

*  /r  ®0.  ^y»  -*  ^°-  ,„)  p„k^  „.  White,  1 1  Vtfc  aaSb  Mom 

2  J   A  Si;^'-    Cholmondeley  v.  Clinton,  *.  Hoyal.  12  Vet.  374. 

clifiS  A*^' ^52, 192.    Per  Lord  Mad  (o)lJ.&W.61. 

742       •  ^°^'"«*worth*s  case.  1  P    Wm».  ip)  Cholmondely  v,  CHDtoo,a}ile.  Pom- 

7\.  ^  fret  o.  Windaor,  2  Ves.  472.    Lord  Gren- 

(i\  i!?^  ••  Hopkins.  I  Scb.  &  L.  129.  Tille  ».  Blythe.  16  Ves.  224.     Pickering  v. 

)i\  iS  }^  4w.  Stamford,  2  Ves.  inn.  280. 683,  and  see  2 

J'\*jVtt.96.  Ves.jttn.l4. 

^""i  See  also  Medlicott  d,  O'Donnell,  2 
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<3n.  vi!s.  iv.  or  grant*  which  is  a  bar ;  as  in  Pickering  v.  Lord  Sktmfordf  where 
or  ihat  some  is  said  that  time  would  bar  a  suit  for  a  legacy^  on  the  ground  ot 
done  u^  presumption  of  satisfiictioD.  This  presumption  is  made,  not  that  the 
lemse  or  grant  Court  really  bdieves  what  is  presumed^  but  in  the  absence  o( 
in^eoQ  rma-     ^^^^^^  f^  |}|£  purpose  and  from  the  principle  of  qoiedng  tbe 

possession  (;)• 
or  that  the  Lapso  of  time  is  also  con«dered  by  the  Court  as  eridenoe  d 

a^u  ^^°'  acquiescence  (r) ;  and  this,  it  seems,  is  its  true  operation  when  there 
«iced.  18  fraud,  and  in  deidings  between  ^shd  que  irmi  and  trustee  (x)  So 

although  length  of  time  is  no  equitable  bar  to  a  rentcharge,  yet  the 
demand  may  be  ezeluded|  if  length  of  time  jjford  presumption  oi 
satisfiiction  and  acqiuesiBenee^ 
On  the  ground      Another  principal  reason  why  mere  length  of  dme,  and  locket 
anS^conv^  "^^  ttouccounted  for,  IS  a  bar  to  a  suit,  whether  by  in&nts  or  other 
'^^^^'^  persons,  for  breach  of  trust,  or  injury  to  their  property,  is  public 

policy,  and  the  danger  and  injustice  whidi  might  otherwise  be  occa- 
sioned to  others  (t).  On  ^s  |irindple  a  bill  of  refiew  does  not  lie 
after  twenty  years,  though  a  bill  of  re?iew,  founded  on  new  evidence, 
might;  nordida  bill  to  enforce  a  decree  succeed  after  forty-six  yean, 
tbe  pajrties  having  taken  no  step  to  carry  the  former  decree  into 
effect  (iiX  The  principle  Is  built  upon  reason,  tbe  nature  and  cha- 
racter of  man,  and  the  result  of  human  experience,  that  a  msn  will 
naturally  enjoy  what  belongs  to  him  (r);  and  hence,  in  Bilhrgi' 
WaUtr^  a  reconveyance  of  the  legal  estate  wau  presumed,  under 
obscure  circumstances,  after  a  great  lapse  of  time,  though  the 
possessioa  was  not  originally  adverse,  but  was  under  a  trust.  The 
decision  in  Winckcomh  t.  Htdl  (w)  was  on  this  ground.  In  Bwae% 
Y.  jRidgard  (x),  the  Mastdl*  of  the  Rolls  pnt  his  refiisal  to  allow  the 
matter  to  be  gone  into,  on  the  ground  of  inconvetrienee ;  **  there  woulJ 
be  no  security  for  men's  rights  if  it  were  otharwise***  "  Public  po- 
lioyi**  says  the  Master  €S  the  Rolls,  m  Chabner  r.  Bradley  (jf\ 
"  requires  that  persons  should  not  lie  by,  and  call  for  accounts  at  a 
distant  period,  and  when  the  accounting  party  is  dead,  under  all  iht 
difficulties  which  may  arise  when  the  vouchers  are  lost,  and  the 
memory  of  witnesses  is  gone."  In  Herey  v.  Dkmoodf/  (s),  io  i 
case  where  there  had  been  lanhet  for  tliirty«ttiree  years  after  tht 
coming  of  age,  the 'Master  of  the  Rolls  said,  that  independent  oi 

(y)  Cowp.  215.  (v)  Fletcher  v.  ToUie^  5  Yes.  % 

it)  Hercy  v.  Diowoody,  2  Ves.  juo.  90.  (v)  Per  Lord  Enkine,  Hilliry  t.  Waller 

PickeriDg  v.  Stamford,  tupra.    Per  Lord  12  Vet.  2S5. 

Ch.  Delortine  I;.  Brown,  3  B.  C.  C.  645.  (v)  1  Ch.  K.  32,  aad  m  cum  o\t^' 

(i)  Mono  V,  Royal,  12  Ve«.  374.  2  Ves,  jno.  15.  n. 

(r)  Pierson  v.  Belehier,  4  Ves.  627.  (x)  1  Cox.  149. 

Smith  V.  Clay,  Amb.  645 ;  3  B.  C.  C.638.  (v)  I  J.  &  W.  63. 

Lyitoo  V.  Lyitoo,  4  B.  C.  C.  441.  Shering-  (s>  SHjmi. 
ton  V.  Smith,  2  B.  P.  C.  52. 
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the  qiKstion  of  sfltisfkcUoiiy  but  on  aoeoont  of  tfie  Very  n^lect,  ^d     ^^?* 

of  tbe  mischief  and  disturbance  which  might  arise  to  famiHes,  though  Ch.  vi.  s.  i  v, 

the  pvesuoiption  of  satisfaction  is    not  strong,  y^t  the    laches 

4uid  M^gkct  flMvjr  be  such  as  to  make  it  natter  of  public  policy  that 

the  party  guilty  of  it  shall  abide  the  consequences ;  and  this  view 

WAS  iRostvated  at  great  length,  and  adopted  by  SirT.  Pluner,  in  the 

case  of  Cholmondeley  ▼•  Clinton  (a). 

II.  Now,  that  inAuits  a^  within  these  rules  of  Couru  of  Eipiity,  inAmts  have 
appesn  by  a  variety  of  decbions.    A  party  omnplaining  of  a  breach  bMa?by  thete 
of  trust,  or  other  mjury  to  his  property,  occurring  ahtecedently  to  '^^'^'l  ^^^ 
Ins  aiaiority,  mutt  apply  for  relief  widiin  a  reasonable  time  after-  ^  ^^^' 
wards,  and  bis  laoiei  after  attaittiog  age,  and  beeooing  aware  of  bis 
rights  and  freed  from  influence  and  compulsion,  will  bar  him  of  any 
remedy  that  he  miglit  haive  had  for  the  mis-application  of  his  pro- 
perty before  his  afttaining  mi^rity,  or  respecting  any  act  wbieh  he 
may  have  been  drawn  into  immediately  upon  coming  of  age.  (6)  'In 
an  anooyoNNis  ease  twenty-*five  years,  snd  two  purchases  intervening, 
was  bdd  a  aoffieient  bar,  asid  the  bill  was  dismissed  on  that  ground 
only,  (o)    In  2^foa%fi  v«  JfositoorM,  (d)  eighteen  and  tw«nly-five 
jears  were  respoetively  beldba#s  to  a  bill  seeking  to  overturn  a 
voluntary  settlement    In  Underwood  v.  CSemrloisyi,  («)  twefty4lve 
years  was  held  a  bar.    In  Jonee  v.  TurberviUe  (/)  fei*ty  years ;  and 
in  Lewie  v.  Lord  Teynham,  there  cited  thirty  years  were  h^ld  suf- 
fieient  to  bar  any  remedy  for  a  legkcj*    In  fVinehcomb  v.  HM,  (jg) 
twenty  yean  and  two  oonveyances  were  h^  a  bar  to  a  bill  chargihg 
fraud  m  a  convqrance^    In  Lgford  v.  Coward,  (A)  where  the  legal 
estate  in  a  copyhold  waa  outstanding  in  a  trustee,  twenty  years* 
adverse  possession  after  tbe  rofiust  came  of  age,  occasioned  by  mere 
ignorance  of  the  law,. was  held  a  bar.    in  Herey  v.  Dbuwoody^  (i)  As  to  biMchct 
where  a  creditor'  seven  years  after  coming  of  age,  filed  a  bill  to  ^ 
obtain  the  benefit  of  a  decree  to  acoeunt  made  whilst  he  was  under 
a^,  and  afterwards  took  no  step  for  tUrty^ree  years,  and  then 
fifed  another  bill  against  tbe  residuary  legatees  of  a  party  whose 
assets  were  diatribttted,  with  notice  to  the  plaintiff,  and  agsiust  other 
representatives^  the  bill  was  dismissed  upon  the  laches  only,  though 
the  qaeatioo  of  satisfaction  was  ^ubtfisl.  {^    In  irtisl>v.  Fktoker,  (Q 
where  tbe  8<in  aoquieseed  tor  forty  years  in  the  acts  of  his  mother 
as  adimniatratrix  to  his  fiither,  and  accepted  a  legacy  under  the 
mother's  will,  he  was  held  barred  of  relief  against  her  representative, 

(«)  2  J.  &  W.  138,  (/)  1  Vei.  jun.  11 ;  4  B.  C.  €•  116. 

{h)  Campbell  e.   Walker,  5  Vet.  680.  {g)  1  Cb.  R.  22. 

Cbaiaer  v.  Bndlef,  1J.  &  W.  59.    Kx  (h)  2  Ch.  Cas.  150;  1  Vers.  194.    See 

parte  Jame«»  8  Vei.  351.    Webb  v.  Rotke,  also  Cook  o.  Ambam,  3  P.  Wine.  283. 
2  Sch.  &  U  672.     Randall  v.  Erringtoo,  (O  2  Ves.  jun.  87  ;  4  B.  C.  C.  257. 

10  Vea.  427.  (A)  See  accordioglj  Peaiaon  ««  Belcbier» 

(c)  Max.  Eq.  40.  4  Vea.  627.    Fletcher  v.  TolUet,  5  Vea.  2. 

(W>  Baraard.  445.  (/)  1  Atk.  467. 

(r>  2Scli.&  L.41. 
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!  Pt.  III.      and  the  bill  was  dismissed  with  costs ;  but  we  have  seen  that  in 

ChJ[v'!s!'iv.  S^i^^f^  acquiescence  by  a  child  in  the  acts  of  a  parent  will  not  pre- 
vent  his  obtaining  relief  at  a  future  time.  In  Bonney  v.  Ridgard^[m) 
the  testator  had  devised  leasehold  premises  to  his  executors,  to  be 
sold,  the  produce  to  be  equally  divided  among  his  children ;  he  died 
in  1746,  the  youngest  of  the  children  came  of  age  in  1764;  in 
1748,  the  acting  executrix  mortgaged,  and  afterwards  sold  the  equity 
of  redemption  of  the  premises,  and  the  conveyance  contained  a 
recital,  that  the  debt  was  the  executrixs*  private  debt  to  the  vendee; 
the  property  came  into  other  hands,  and  in  1784,  a  bill  having 
been  filed  by  the  legatees  for  re-conveyance,  it  was  dismissed 
as  against  the  vendees  firom  mere  length  of  time,  although, 
if  it  had  been  recent  the  Court  would  have  given  relief;  but  the 
executrix  was  held  accountable.  The  same  point  nearly  was 
decided  in  Andrews  v.  Wrighy^  (n)  where  the  bill  was  filed 
against  the  purchaser  only,  and  in  Towruhend  v.  Towmhd 
there  cited.  In  Hovenden  v.  Lord  Annezley^  an  infant,  immediately 
on  coming  of  age  in  1735,  filed  a  bill  impeaching  deeds  executed  by 

I  the  party  under  whom  be  claimed,  of  fraud,  but  no  further  step  of  con- 

sequence seems  to  have  been  taken  UU  1794,  when  his  representative 

;  filed  a  bill  for  the  purpose  of  setting  aside  these  deeds,  but  it  was 

dismissed,  on  the  ground  of  mere  lapse  of  time.  In  Medlicoit  ?. 
0'DonneU{o)  the  same  principles  were  acted  upon  and  prevailed,  and 
an  acquiescence  of  twenty-seven  years,  the  fiduciary  character  having 
during  that  time  ceaaed,  and  the  transaction  having  been  recognised 
on  oath  as  fair,  was  held  a  bar  to  the  suit  In  Gregory  v.  Gregory  [p], 
a  testator  bequeathed  to  three  children  under  age  the  produce  of  his 
estate,  which  was  to  be  sold,  and  the  produce  to  be  divided  when  the 
youngest  attained  twenty-one ;  the  trustee  purchased  from  the  chil- 
dren after  all  were  of  age,  for  750/.  an  estate  worth  4800/.;  eighteen 
years  after  a  bill  waa  filed  to  set  aside  the  purchase,  but  it  was 

I  dismissed  on  the  ground  of  mere  lapse  of  time  (9).    Even  a  shorter 

time  of  lacheSf  if  unaccounted  for,  may  prove  fatal  (r) ;  and  in  Cham- 
pion V.  Eigbjf  («)  a  delay  of  eighteen  years  unaccounted  for  was  held 
a  bar. 
Mortgages  The  cases  where*  redemption  of  a  mortgage,  after  twenty  years' 

possession  by  the  mortgagee,  has  been  refused,  are  numerous,  even  in 
the  case  of  remainder  men.    But  if  the  mortgagee  be  only  tenant  for 

,  life,  then  it  will  not  bar  them  (t\ 

Aonoitiet*.  In  SL  John  v.  Turner  {u)  it  was  decided,  that  where  an  equitable 

(w)  I  Cox.  146.  (r)  Oliver  v.  Court.  8  Pr.  W. 

(n)  4  B.  C.  C   137.  and  ibid.  138.  n.  (i)  I  K,  it  M.  539. 

(0)  1  Ball  &  B.  156.  (t^  See  1  Ch.  R-  184;  4  J. *  W.  H9. 

ip)  Coop.  21.   aflr.  Jac.  631,  aod  see  RaflTety  o.  King,  1   K.  601.    HaniMa ». 

the  case  of  Price  v.  Pjrm,  cited  5  Vea.  678.  Hollins  1  S.  &  S.  471. 
1                                                 iq)  10  Vet.  467.  («)  2  Vera.  418. 
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bar  to  redeeming  a  mortgage  begins  to  run  against  the  ancestor,  it     Pt.  hi. 
shall  continue  to  run  against  his  infant  heir.     In  that  case  the  ances-  Ch.^  vi*^  "iv 
tor  had  acquiesced  for  twenty-four  years.     The  same  is  the  rule  as  ~~' 
to  possession  by  an  annuitant  (tr). 

In  TweddeU  y.  TweddeU  (to)  where  the  ground  of  the  bill  was  Conveyances  to 
that  ihe  son,  soon  after  coming  of  age,  had  been  induced  by  the  l^^!^^r^ 
&ther  to  execute  conveyances  in  favour  of  the  father,  and  to  his  own  ^"^tee. 
disadvantage,  the  Lord  Chancellor  appeared  to, doubt  whether,  after 
twenty  years,  such  a  suit  could  be  brought  at  all ;  and  such  seemed  to 
be  the  opinion  of  the  Court  with  regard  to  a  sale  by  a  trustee  to  him- 
self in  I^ice  v.  Bym  (x). 

So,  too,  as  we  shall  hereafter  see  (xx)  when  we  come  to  consider  Six  yean  un- 
the  time  from  which  the  compensation  to  infants  is  to  be  reckoned,  a*bar"S^  suJj 
a  lapse  of  six  years  after  coming  of  age,  unaccounted  for  and  unex-  ^^  rae«uc  pro. 
plained^  is  a  bar  to  a  bill  for  an  account  of  mesne  profits  or  interest  an  inter^in**' 
accruing  before  that  period,  where  none  has  been  before  demanded  or  P«'«>n«J«y- 
rendered  (y);  and  even  in  a  case  where  ignorance  and  fraud  is  alleged, 
where  an  account  has  been  settled  for  ten  years  before,  the  Court 
will  not  wholly  open  it,  but  will  throw  the  onus  of  impeaching  it  upon 
the  complaining  party  (z). 

However,  the  lapse  of  ten  or  twelve  years  after  age  without  any 
demand,  is  not  a  sufiBcicnt  laches  to  prevent  the  opening  of  a  sale  by 
a  trustee  to  hinoself  (a),  or  a  suit  for  the  refunding  of  a  legacy  misap- 
plied during  infancy,  it  not  being  proved  by  the  defendants  tfiat  the 
complainant  knew  his  rights,  and  that  a  breach  of  trust  had  been  com- 
milted,  and  was  satisfied  (b).  But  it  appears  such  a  period  is  a  sufficient 
bar  to  a  bill  for  an  account  merely. 

If  the  defendant  be  also  guilty  of  this  taches,  in  some  cases  it  Defendant 
appears  that  he  will  not  by  length  of  time  be  freed  from  liability  ;  g«%oflacliei- 
for  where  there  has  been  a  suit  pending  for  forty  years,  not  abated, 
and  remaining  in  such  a  situation  as  that  the  defendant  might,  at 
««y  time,  have  applied  to  dismiss  it  but  did  not,  he  shall  not  avail 
himself  of  the  laches  of  the  plaintiff  in  resisting  the  relief  prayed; 
hut  if  the  suit  have  become  abated  it  will  be  otherwise  (c).  This 
deasion  seems  inapplicable  to  cases  of  specific  performance  (d). 

Every  presumption,  as  we  have  seen,  will  be  made  against  a  stale  Nopreromp- 
cnaand,  and  length  of  time  was  always  a  presumption  against  any  f*on  against  an 
^niand,  as  much  in  Equity  as  at  Law  (e),  even  before  the  late  sta-  Sl^JuSTtor^ 
e.  and  even  in  the  case  of  infants.     But  a  presumption  from  mere  ^^'^ 
g^n  of  time  was  never  raised  against  an  infant,  under  the  statutory 

75^'^  Symnons  r.  Mortenin,  Hunt  on  Ann.       62.    Chalmer  ».  Bradley.  IJ.  &  W.  51. 

Pw,^  1  T  («)  **'^"  »•  ^oye».  cite**  3  Ves.  748. 

/,;  fL.^'  &  R.  i.  W  Lee  V.  Brown,  4  Ves.  365.    March 

(xi\  2^  5  Ves.  681.  V.  Ruwell.  3  M.  &  Cr.  38. 

( vT  r    ?'  ^^'  ^11-  »•  I-  (^>  ^'^""^  ''•  "ort,  1  Sch.  &  L.  388. 

Co  R^^y.?-  '^W.  Prec.  Ch.  618.  (rf)  Moore  v,  PUce.  1  b.  &  B.  69 

^  »w>wneU  r.  BrowneU,  2  B.  C.  C.  (0  P«r  Cur.  %  Ves.  jun  683,  ibid.  12. 
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period  of  twenty  years  after  attaining  age.  It  is  true  that  satis- 
faction may  be  presumed  at  an  earlier  period,  if  evidence  of 
knowledge,  confirmation,  or  acquiescence  be  given  in  aid;  as  if  an 
account  had  been  settled  in  the  interim,  without  taking  notice  of  the 
demand,  but  not  otherwise  (/). 

Further,  as  the  statute  virtually  bound  infants  to  proceed  within  the 
periods  of  limitation  there  provided,  so  its  provisions  extending  such 
times  in  case  of  infancy  to  certain  further  periods,  were  also  adhered 
to  by  Courts  of  Equity  (^).  Thus  a  bill  of  review,  to  reverse  a  decree^ 
might  be  brought  after  twenty  years  by' a  person  who  was  an  infant 
when  it  was  pronounced  (A). 

1.  But  it  is  here  to  be  observed,  that  mere  length  of  time  alone  is 
never  a  complete  bar  in  Equity,  as  it  is  at  Law*     There  is,  indeed, 
no  such  thing  as  setting  up  length  of  time  in  Equity  as  a  complete 
bar  (t),  except  in  the  particular  instances  mentioned  in  the  late  sta- 
tute ;  for  there  may  be  reasons  for  delay,  and  the  Court  will  always 
inquire  into  the  circumstances  which  may  have  occasioned  it.    In 
Pickering  v.  Lord  Stamford  the  bill  was  filed  in  179:3, /or  personal 
estate  secured  on  mortgage ^  the  testator  having  died  in  1754;  the  bill 
was  not  dismissed,  but  a  reference  was  ordered  to  inquire  into  the 
circumstances  which  occasioned  the  delay  (k).    It  has  been  laid  down 
that  a  bill  of  review,  founded  on  new  evidence,  might  lie  after  twenty 
years  (/) ;  and  in  Pomfret  v.  Windsor  (tn).  Lord  Hardwicke  said, 
that  every  case  of  the  kind  must  be  considered  on  its  own  cir- 
cumstances, and  determined  by  the  justice  and  equity  of  the  case 
arising  from  those  particular  circumstances.     The  ignorance  of  the 
plaintiff,  or  concealment  of  his  rights,  may  operate  to  enlarge  the 
period  usually  allowed  (m).    The  Court  cannot  hold  that  a  party  had 
abandoned  his  right,  who  did  not  or  could  not  know  what  it  was. 
In  Chalmers  v.  Bradley  (n),  a  testator  devised  his  estate  to  trustees 
to  be  sold,  for  payment  of  debts,  and  subject  thereto  for  the  tesU- 
tor's  infant  children  :     he  died,  leaving  four   children  the  eldest 
thirteen,  the  youngest,  the  son  and  heir,  four  years  of  age.    The 
testator  was  greatly  involved  in  his  circumstances,  and  the  uncle  and 
surviving  trustee  retained  possession  ofoneof  the  estates,  in  satisfac- 
tion of  debts  which  he  alleged  himself  to  have  paid.     The  son,  who 
was  educated  and  apprenticed  by  his  uncle,  the  trustee,  who  also 
advanced  him  money  for  his  business,  two  years  after  coming  of  age 


(/)  See  Oswald  t>.  Leigh,  1  T.  R.  270. 
Slackhouse  v.  BarnstOD,  10  Ves.  453,  466; 
Hillary  v.  Waller,  12  Ves.  265.  Morse  v. 
Roval,  ibid.  377.  Ex  parte  Dewdney,  15 
Ves.  496.  Beckford  v.  Wade,  17  Ve^.  87, 
96.  McLeod  p.  Drummond,  ibid.  165. 
Hodle  V.  Healey,  1  V.  &  B.  539.  Chol- 
mondeley  v,  Clinton,  2  J.  &  W.  1.  Hoven- 
den  0.  Lord  Annesley,  2  Scb.  Si  L.  636. 
March  v.  Russell,  3  M.  &  C.  31. 

(g)  See  Jenner  v.  Tracy,  and  Belch  v. 
Harvey,  3  P.  Wms.  287. 


(ft)  Lytton  V.  Lytton,  4  B.  C.  C.  441. 

(i)  Pickering  o.  Loitl  Stamford,  2  Ves. 
jua  582;  4  B,  C.  C.2I4. 

(k)  But  tee  now  3  &  4  W.  4,  c.  27.  s.  40. 

(0  2  Sch.&  L.  63L  See  Lee  ». Bro*B, 
4  Ves.  365. 

(m)  2  Vet.  482. 

(«)  1  J.  &  W.  51.  See  also  Cholmoo- 
deley  v.  Cliaton,  3  Mer.  362.  Randall  r. 
Erringtoo.  10  Vet.  427.  Roche  v.  O'Bneo, 
lB.&B.33,e.  Bennett  e.  CoUey»  3  M. 
&  K.  232. 
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execated  a  conveyance  of  his  share  to  the  uncle,  reciting  that  he  had     Pt.  ill. 
paid  debts  for  the  testator  to  the  value  of  the  estate,  and  recog-  CH.^?s?iv. 
nizing  the  justice  of  the  account,  and  that  the  son  wished   to 
recompence  the  uncle  for  his  expenses  and  trouble.    The  uncle 
and  trustee  died,  and  devised  the  estate  to  his  son,  who  devised  it  to 
two  of  the  defendants,  in  trust,  and  one  of  these  cestui  que  trusts  had 
died,  and  devised  his  share  ;  the  son  and  one  of  the  daughters  of  the 
original  testator  died  without  issue.    A  daughter,  thirty-nine  years 
after  coming  of  age,  and  the  representatives  of  another,  filed  a  bill 
forty-five  years  after  the  testator's  death,  for  an  account  and  convey- 
ance of  the  estate,  stating  they  had  only  recently  discovered  the  facts. 
The  Master  of  the  Rolls  expressed  an  opinion,  that  as  to  the  son's 
share  relief  was  barred,  as  the  relation  of  trustee  and  cestui  que  trust 
had  ceased  upon  his  conveyance,  and   so  as  to  a  daughter  who 
attained  age  in  1785 ;  but  holding  that  there  was  not  that  direct  and 
positive  evidence  before  him  as  to  exclude  all  doubt,  he  directed 
special  inquiries,  to  ascertain  whether  the  children  had  any  notice  of 
the  circumstances,  implied  or  otherwise:  whether  they  had  in  any 
manner  released :  and  whether  the  trustee  had  advanced  to  the  value 
of  the  estate,  intimating  that  if  he  had,  he  would  have  a  mortgagee's 
interest :  whether  any  ofier  was  made  to  sell  the  estate,  and  with 
what  result,  and  whether  any  account  was  rendered  by  the  executor, 
directing  that  if  he  had  kept  accounts  at  that  distance  of  time,  the 
onus  should  be  laid  on  the  other  party  of  impeaching  them.     So  the 
onus  of  impeaching  an  account,  settled  ten  years  before,  was  placed 
on  the  party  impeaching  it  in  BroumeU  v.  Brcwnell,  but  as  the  bill 
charged  fraud,  he  was  allowed  so  to  impeach  it  (o).  In  HarmoodY.  Og^ 
lander  (p),  a*bill  was  filed  for  fee  farm  rents,  received  by  trustees 
under  a  settlement,  by  which  the  ultimate  remainder  was  limited  to 
the  heirs  of  the  settlor  ;  but  there  had  been  a  possession  and  receipt 
by  other  parties  as  cestui  que  trusts,  under  a  will  (alleged  by  the 
plaintifils  to  be  revoked),  from  1764  to  1796,  and  three  descents.  The 
IVf  aster  of  the  Rolls  said,  the  Court  would  not  do  anything  to  further 
such  a  claim  ;  but  as  a  question  of  law  arose,  he  directed  the  bill  to 
be  retained,  with  liberty  to  plaintifis  to  bring  such  action  or  suit,  to 
try  their  title,  as  they  might  be  advised,  in  order  to  get  the  opinion 
or  a  Court  of  Law  (q).     On  appeal  (r),  inquiries  were  directed  as  to 
the  legal  estate,  and  what  acts  and  deeds  had  been  done  since  the  set- 
tlement under  which  they  claimed,  before  the  proceeding  at  Law 
should  take  place  ;  but  he  intimated  that,  if  the  plaintiff  made  any- 
thijag  of  it  at  Law,  the  Court  would  relieve  (s). 

We  have  seen  that,  in  Chalmers  v.  Bradley,  an  inquiry  was  directed 

1  V*>  2  B.  C.  C.  62.  of  3  &  4  W.  4,  c.  27. 
r /y)  6  Ves.  217.  225.  (r)  8  Ves.  132. 

^q  >  But  query  if  such  a  claim  would  not  (s)  See  Attorney  Gen.  %>*  Backhou.se,  17 

Dow^  tK  barred  by  the  24th  &  25th  lections  Ves.  283. 
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Ft.  111.  whether  the  plaintiff  had  not  acquiesced,  or  confirmed  the  breaches 
Ch^vi*  s!i  v.  ^^  trust.  However,  in  March  v.  Russell  (<)»  where  no  allegation  to 
Ignoianceor  that  cffcct  was  made  by  the  answer,  or  could  be  gathered  from  the 
want  of  notice  \^\\\^  ^yj^^y^  ^n  inquiry  was  refused,  although  ten  years  had  elapsed 
proved  by  the  sincc  the  y oungest  plaintiff  came  of  age ;  and,  in  Bennet  v.  Colley  [u\ 
infant,  but  if     ^yie   Lord  Chancellor  said  it  was  impossible  to  contend,  that  proof 

alleged  must  be  '^  .        * 

TeDutted  by  the  of  ignorance  or  of  want  of  notice  lay  upon  the  party  against  whom 

other  party.        ^^^^^^  ^^^  ^jj^^^ j^ 

Trust  direct  2.  It  appears  to  be  clearly  settled,  that  if  a  trust  for  an  infant  be 

ami  continuing,  jj^^^^  ^^ ^  continuing,  or  it  continue  consistent  with  the  plaintiff's 
title,  no  reasonable  length  of  time  will  be  a  bar  between  him  and  his 
cestui  que  trust  (t?). 

And  the  validity  of  this  rule  of  equity,  is  confirmed  by  the  enact- 
ment in  the  Statute  of  Limitations  hereafter  noticed,  that  where  any 
land  or  rent  shall  be  vested  in  any  trustee  upon  any  express  trust,  the 
right  of  the  cestui  que  trust  to  sue  shall  not,  for  the  purpose  ot  the 
statutable  period  beginning  to  run,  be  deemed  to  have  first  accrued, 
until  a  conveyance  to  a  purchaser  for  valuable  consideration,  and 
then  only  as  against  such  purchaser ;  hence  this  is  the  only  case  m 
which  the  statute  will  have  operation  as  against  an  express  trust 
In  LleweUyn  v.  Mackworth  («?),  this  rule  was  acknowledged  by  the 
Lord  Chancellor,  who  laid  down,  however,  that  no  stranger  could 
take  this  advantage.     In  Pomfret  v.  Windsor  (x),  the  bill  was  filed 
in  1746  by  Lord  Pomfret  and  his  wife,  daughter  of  Lord  Jeffries, 
for  an  account  of  Lord  Jeffries'  estate,  against  his  widow  and  Lord 
Windsor  her  husband,  and  to  have  execution  of  a  trust  for  raising 
20,000t  out  of  a  real  estete,  which  Lady  Jeffries  was  to  have,  suljct 
to  this  charge,  for  her  jointure,  which  20,000/.,  when  raised  according 
to  the  trust,  was  to  become  part  of  the  private  property  of  Lord 
Jeffries.  Lord  Jeffries,  however,  died  intestate  in  1702,  leaving  an  only 
daughter,  the  plaintiff;  four  years  of  age ;  his  widow  administered  and 
thereby  stood  in  his  shoes,  as  to  the  power  of  raising  money  out  o 
this  estate  and  as  to  the  personal  estate.     A  creditor's  bill  had  been 
filed  and  a  decree  made  under  it  in  1712,  but  it  was  not  pursued 
properly,  and  Lord  Windsor  stood  out  against  the  process  of  seques- 
tration, having  levied  a  fine  of  the  estate,  but  himself  paying  some  o 
the  debts.     In  decreeing  in  favour  of  the  plaintiff;  Lord  Hardwicxe 
said  that  it  was  true  that  Courts  of  Equity  did  discourage  old  stele  ac- 
counts, and  very  justly,  but  that  every  case  of  the  kind  must  depen 
on  its  own  circumstances;  and  the  result  of  his  observations  are  (^;, 
that  on  a  bill  for  the  execution  of  a  trust,  a  party  who  is  to  see  to  t  e 
execution  of  a  trust  out  of  real  estate  cannot  take  advantage  of  lengt 


(t)  3  M.  &  Cr.  39. 
(u)  2  M.  &  K.  233.    See  ante,  p.  667, 
post,  682. 

(v)  Watson  v.  Toooe,  6  Mad.  153. 


(w)  Barnard.  449. 

(*)  2  Ves.  472. 

(3f )  See  p.  483.  Belt'f  Supp.  380. 
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of  time;  but  that  it  lies  on  him  to  see  the  trust  executed.  In  Beck-  Pt.  jit. 
fordv.  Wade  {z)^  the  Master  of  the  Rolls  admitted  it  to  be  the  (^^  y"s.  iv. 
doctrine  of  the  Court  that  no  time  bars  a  direct  trust,  as  between 
ceitui  que  trust  and  trustee.  In  Harmood  v.  Oglander  (a),  the 
Lord  Chancellor,  on  appeal,  held  that  thirty-two  years  was  not 
sufficient  to  bar  a  continuing  trust  in  ultimate  remainder  for  the 
heirs  of  the  settlor,  where  the  question  turned  on  the  revocation  of  a 
will  forty  years  before.  In  Chalmer  v.  Bradley  (6),  the  Master  of 
the  Rolls  said  ''  that  till  the  relation  is  determined,  the  possession  of 
the  trustee  is  that  of  the  cestui  que  trust;  if  the  estate  be  given  him 
m  trust  to  sell,  it  remains  in  him  for  that  purpose  till  something  is 
done  to  put  an  end  to  the  character  in  which  he  stands,  and  he  con- 
tinues liable  for  ever,  or  at  least  for  a  considerable  period  of  time, 
the  Court  considering  the  trustee  bound  to  protect  the  interests  of 
the  cestui  que  trusty  without  his  interposition,  and  the  length  of  time 
during  which  the  trustee  has  omitted  to  discharge  his  trust,  is  not  a 
bar  to  its  performance.'*  In  Hovenden  v.  Lord  Annesley  (c).  Lord  Cases  where 
Redesdale  said,  that  in  every  case  of  equitable  title,  not  being  ^A^iscoSstwIt** 

case  of  a  trustee  whose  possession  is  consistent  with  the  title  of  a  ^^^^  **>« ,    . , 
,.,.  ,  t.i.  #••  1       claimant  s  title. 

ctawiant,  it  must  be  pursued  within  twenty  years  alter  it  accrue;  but 
he  laid  down,  also,  that  if  a  trustee  be  in  possession  and  does  not 
execute  his  trust,  the  possession  of  the  trustees  is  that  of  the  cestui  que 
trust,  and  if  the  only  circumstance  is,  that  he  does  not  perform  his 
trust,  his  possession  operates  nothing  as  a  bar,  because  his  possession 
is  according  to  his  title.  In  the  late  case  of  Wedderburn  v.  Wed- 
derbum  (d),  the  Master  of  the  Rolls  admitted,  that  in  cases  as  that 
was  of  direct  trust,  the  executors  and  guardians  continuing  the  assets 
of  the  testator  in  the  trade  for  the  benefit  of  the  children,  no  time 
was  a  bar,  it  appearing  that  the  relation  of  trustee  and  cestui  que 
trust,  guardian  and  ward,  had  not  yet  terminated,  though  it  might 
have  been  otherwise  if  there  had  been  a  direct  and  independent 
dealing  between  them  after  the  relation  had  terminated. 

3,  Where,  however,  the  trust  is  merely  continuing  and  inactive,  Tmsu  meralj 
or  constructive  only,  it  is  not  the  case  that  there  is  no  limitation  ^^  ioactife 
^^hatever  to  trust  estates  (except,  as  we  shall  see,  in  certain  cases  on 
a  constructive  trust  arising  from  fraud),  and  the  Court  will  not  act 
on  so  broad  a  principle,  that  let  the  legal  estate  once  get  into  a 
trustee,  the  cestui  que  trust  may  permit  others  to  enjoy  the  property 
and  come  to  the  Court  at  any  distance  of  time  for  an  account;  there 
must  be  some  limitation  {e).  In  Beckford  v.  fFade  (/),  the 
Af  aster  of  the  Rolls  said,  *'  there  was  no  ground  for  the  doctrine  so 
fa.tal  to  the  security  of  property,  that  the  Court  of  Equity  allows  a 

(*)  17  Ves.  97.  (d)  2  K.  74P,  anU,  p.  657. 

(«)  6  Vc8.  217.  (e)  Per  M.  R.  6  Ves.  217. 

(ft)  1  J.  &  W.  SI.     Ant9,  p.  674.  (/)  17  Ves.  97.    2  J.  &  W.  16Q. 
(c)  2  Scb.  &  L.  632,  636. 
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Ft.  III.      man  to  make  out  a  case  of  constructive  trust  at  any  distance  i^time; 
Ci^\L^lV.  ^^  ^^  ^^  ^^  where  the  length  of  time  would  make  it  extreme!} 
difficult  to  ascertain  the  true  state  of  the  fact,  but  where  the  true 
state  of  the  fact  is  easily  ascertained,  and  where  it  is  perfectly  deir 
that  relief  would  have  been  originally  given  on  the  ground  of  cod- 
structive  trust,  it  is  refused  to  a  party  who,  after  long  acquiesoence, 
comes  to  a  Court  of  Equity  for  relief.'*    So  in  Chahner  v.  Bradkf 
{g\  the  Court  intimated,  that  if  it  could  be  proved  that  the  pUintifi 
knew  or  might  have  known  the  circumstances,  the  length  of  tine 
would  have  precluded  them  from  relief.  It  is  evident,  therefore,  thatfor 
these  reasons,  apart  from  the  enactment  of  the  statutes,  length  of  time 
will  be  a  bar,  as  against  purchasers  with  notice  from  trustees,  after  a 
certain  length  of  time,  although,  as  against  the  trustees  themselves, 
the  remedy  might  not  have  been  barred. 
Where  contma-     4.  There  is  a  further  important  exception  to  the  rule,  that  length 
fraud,  aodTon-  ^^  ^^^^  ^^^  ^^^  ^^  in&nt  of  relief,  to  be  found  in  those  cases  where 
ceaiment  in  de-  the  influence  cxcrcised  over  him  by  the  party  against  whose  acts  he 
bar.  seeks  a  remedy  has  been  continuing,  or  where  there  has  been  fraud 

or  concealment,  whether  secret,  or  open  and  forcible  on  the  part  of 
the  trustee  or  guardian,  and  ignorance  of  that  fraud  on  the  part  of 
the  infant  In  Bennet  v.  Whitehead  (A),  where  A.  was  entitled  to 
a  leasehold  estate,  but  B.  concealing  the  deeds  remained  in  possesnon 
till  the  term  had  expired,  Lord  King  directed  an  account  of  the  rentt 
and  profits  from  the  time  A.*s  title  accrued,  on  the  ground  that  A.  had 
been  kept  in  ignorance  of  his  just  rights  through  B.*s  fraudulent 
concealment.  In  Llewellyn  v.  Mackwarth  (•),  it  was  agreed  by  the 
Court  that  there  might  be  such  a  voluntary  and  fraudulent  conceal- 
ment of  a  deed  by  a  trustee  or  guardian  as  might  prevent  length  of 
time  being  a  bar  in  that  Court  In  Pickering  v.  Lard  Stamford  {j\ 
the  Master  of  the  Rolls  said  it  was  true  that  in  cases  of  fraud  no 
length  of  time  could  cover  it  In  CottreU  v.  Purchase  (it),  it  was 
laid  down  that  where  there  is  fraud  and  that  fraud  is  concealed,  no 
length  of  time  can  bar  relief.  In  Coles  v.  Trecothick  (kk).  Lord 
Eldon  excepts  cases  of  fraud  and  concealment  from  those  in  which  a 
confirmation  of  a  purchase  by  a  trustee  from  his  cestui  que  trustee 
be  upheld ;  and  that  doctrine  was  confirmed  by  Lord  Erskine,  in 
Morse  v.  Jioyal  (I),  where  he  also  laid  down  that  under  suspicions 
cases  inadequacy  of  consideration  will  go  a  long  way  to  constitnte 
fraud.  So  in  Gould  v.  Okeden  (m),  a  very  great  length  of  time  was 
held  no  bar,  and  in  Booth  v.  Warrington  (n),  the  lapse  of  nine  years 

(f )  1  J.  &  W.  67,  ante,  p.  674.  (kk)  9  Vea.  234. 

(X)  2  P.  Wms.  643.  (0  12  Vet.  373.    See  Loir  *.  Bwrfainl 

(t)  Barnard.  449.  8  Yes.  137. 
( ; )  2  Yes.  jun.  280.  (m)  4  B.  P.  C.  198. 

(k)  Gas.  T.  Hardw.  61 .  See  Sel.  Gas.  Gh.  (n)  Ibid.  163. 

35;  2Atk.561. 
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was  held  no  bar  to  setting  aside  a  bond,  the  fraud  having  been  only      Pt.  hi. 

just  discovered,  and  the  ground  of  that  decision  was  (o),  that  during  ^^^  vhs.  iv. 

the  time  the  fraud  was  undiscovered  the  Statute  of  Limitations  did 

not  run.  In  Purcell  v.  JiPNamara  {p)f  the  lapse  of  seventeen  years  was 

held  no  bar  to  setting  aside  fraudulent  conveyances  to  a  guardian  and 

trustee,  the  parties  remaining  ignorant  of  the  fraud  up  to  the  time  of 

filing  the  bill ;  and  the  same  principle  prevailed  in  Hatch  v.  Hatch  (q) 

and  Affhoard  v.  Kearney  (r),  where  the  time  elapsed  was  still  longer, 

and  it  was  clear  that  the  ignorance  of  the  plaintiiBT  of  his  rights  and 

the  influence  of  the  guardian  continued  to  a  late  period.    In  Johm 

V.  MehinnioU  («),  legatees  who  never  were  aware  of  their  rights, 

were  declared  entitled  fifty  years  after  the  death  of  the  testator  to 

legacies  charged  on  property  of  which  the  daughter  took  possession 

under  the  will  without  acquainting  the  legatees  with  their  interest 

under  it.    In  Pomfret  v.  Lord  Windsor  (^),  one  ground  of  the 

decision  in  favour  of  the  plaintiff  was,  that  her  right  had  never 

been  disclosed  to  her  by  the  guardian  and  executrix  in  trust,  during 

or  after  infancy,  although  it  lay  upon  her  and  her  husband  to  do  so. 

In  Crotce  v.  BaUard  (»),  the  Lord  Chancellor  said,  that  abend  given 

after  age  to  confirm  a  fraudulent  one  under  age,  if  fairly  given,  is 

unimpeachable;  but  if  he  gave  it  under  the  idea  that  the  first  bond 

was  a  good  one,  it  is  void,  and  there  is  no  confirmation.     In  Bond 

▼•  Hopkins  {v\  one  of  the  plaintiffs  was  still  an  infant,  and  the  other, 

his  brother,  was  the  son  and  heir  at  law  of  the  former  claimant,  who 

had  obtained  a  verdict  at  law  against  the  will  under  which  the 

defendants  claimed;  the  former  bill  under  which  the  issue  resulting 

in  the  verdict  above  mentioned  had  been  directed,  was  filed  in  1756 

by  tbe  defendants  against  the  plaintiff's  ancestor,  and  dismissed  in 

1770,  with  a  decree  in  favour  of  such  ancestor;  but  the  defendants 

managed  to  keep  possession,  having  so  far  been  protected  in  it  by 

tbe  Court.    In   1776,  the  plaintiffs,  both  being  then  minors  and 

orphans,  filed  a  bill  for  possession  and  the  title  deeds  against  the 

defendants,  and  some  proceedings  were   taken.     In   1785,    one 

plaintiff  was  admitted  to  sue  in  formd  pauperis^  but  no  effectual 

proceedings  were  thereupon  taken;  the  plaintiff,  who  was  of  age 

became  so  in  1785,  and  in  1792  the  present  bill  was  filed  for  a 

discovery  of  title,  for  a  perpetual  injunction  against  the  defendants, 

and  for  possession  and  benefit  of  the  decree  in  1770,  and  a  final 

decree  was  made  in  favour  of  the  plaintiffs,  Lord  Redesdale  deciding 

tba.t  the  lapse  of  time  was  not  a  sufficient  bar,  since  such  a  bar  might 

be  put  out  of  the  way  in  equity,  if  used  against  conscience,  and  that 

(jif)  See  2  Sch.  &  L.  633.  (()  2  Ves.  482.  ante,  p.  676. 

<p;  14  Ves.  90.  (u)  1  Ve8.juo.  214;   3  a  C.  C.  117; 

<^  3  9  Vet.  292.  2  Cox,  257. 

<0  2  B.  &  B.  463.  (v)  1  Sch.  &  L.  413,  1802. 

i^»y  Cited  1  V«s.jaD.  91. 
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Ft.  III.  lapse  of  time  should  not  prejudice  a  person  who  has  title,  vhilst 
Git.  vT  s.  IV.  seel^ing  a  discovery  of  that  title  from  persons  who  ha?e  possessed 
themselves  of  the  evidences  of  it,  and  that  parties  who  have  obtained 
a  wrongful  possession  and  setting  up  a  false  title  under  colour  of 
instruments  finally  condemned,  during  the  investigation  of  which 
they  are  protected  by  the  Court,  shall  not  avail  themselves  of  any 
length  of  possession  pending  the  investigation,  as  a  bar  to  the  person 
who  ultimately  proves  to  have  right  In  Chalmer  v.  Bradley  {w\ 
continuing  ignorance  of  the  facts,  and  that  the  defendaat  was  a 
trustee  for  them,  was  expressly  alleged  by  the  plaintiffs;  but  forty- 
five  years  having  elapsed  since  the  testator's  death,  thirty-nine  since 
one  of  the  plaintiffs  was  of  age,  inquiries  were  directed  to  ascertain 
the  truth  of  the  allegation ;  but  the  Master  of  the  Rolls  observing 
that  there  might  be  something  which  might  have  led  them  to  the 
knowledge,  directed  an  inquiry  whether  they  had  any  notice  of  the 
circumstances  implied,  or  otherwise  (x). 

If,  however,  the  fraud  were  known,  or  might  have  been  known  but  for 
the  laches  of  the  party  defrauded  after  he  came  of  age,  or  it  were  other- 
wise acquiesced  in,  length  of  time  has  always  been  held  to  be  a  bar,  as 


Time  is  a  bar 
if  the  fraud  be 
known  or 

might  have ^   «.^«^^^  .„  ^«.  — 

been  known  by  .   """'  ~"'T"~""'"""  --->  •'^"©*"  «*  ».m-^  «-«  ...t.o^b  »#^w«  ««wv»  w  ^  -  — , 

due  diligence,  m  Other  cases,  and  the  statute  to  apply  (y).  In  Deloraine  v.  Browne  [z] 
such  seems  to  have  been  the  ground  on  which  the  plaintiff  abandoned 
his  proceeding,  the  transaction  complained  of  as  fi*audulent  being 
twenty-seven  years  old,  and  confirmed  by  a  deed  twenty-three  years  be- 
fore ;  and  the  Master  of  the  Rolls  remarked,  in  Hercy  v.  Dinwoody  (4 
that  the  case  o(  Deloraine  v.  Browne  showed  that  even  in  a  case  of 
gross  fraud  the  Court  does  not  do  justice  by  decreeing  an  account 
after  a  considerable  length  of  time  against  executors,  legatees,  and 
innocent  persons  claiming  under  the  firaudulent  party.  Such  seems  to 
have  been  the  ground  of  the  decision  in  Bonney  v.  Ridgard  (6),  which 
was  a  case  of  direct  fraud  committed  by  an  executor  and  trustee  during 
the  infancy,  but  acquiesced  in  for  twenty  years  after  age ;  and  relief 
was  refused,  as  it  would  therefore  work  injury  to  several  innocent 
parties  claiming  under  him.  As  we  have  seen  in  Booth  v.  Warring- 
ton (c)  reUef  was  granted,  notwithstanding  the  statute,  on  the  ground 
that  the  fi'aud  had  only  just  been  discovered ;  but  it  seems  that  in 
that  case  payment  was  refused  to  one  party  who  had  had  notice  of  the 
fraud.  In  the  South  Sea  Company  v.  Wymondsell  (d)  the  Court 
held  that  the  discovery  of  the  fraud  gave  a  jurisdiction  to  Equity, 
and  a  new  right  of  action  accrued  ;  and  if  the  plainliffdid  not  pro- 
ceed to  impeach  the  accounts  within  six  years  of  that  time,  he  was 
barred.     In  fFestern  v.  Cartwright  {e)  an  infant,  after  coming  of  age, 


(io)  IJ.  &  w.  51. 

It)  But  see  ante,  p.  676-^. 

(v)  See  3  &  4  W.  4,  c.  27,  s.  26. 

(t)  3  B.  C,  C.  633. 

(a)  2  Ves  jun.  92. 


(ft>  1  Coir,  145,  we  17  Ves,  97. 
(c)  4  B.  P.  C.  163. 
(W)  3  P.  WmsL  143,  and  see  Bicknell  r. 
(iouph,  3  Aik.  58a 
(e)  :?el.Ca.  Ch.34. 
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had  been  relieved  against  frauds  by  an  account  being  taken  against      Pt.  ill. 
executors  and  trusteesj  although  he  had  signed  the  accounts  just  q^  yx^^,  jV. 
after  he  came  of  age;  but  to  another  party  some  years  after,  who 
knew  of  the  fraud,  relief  was  refused.     On  these  principles,  in 
Hovenden  v.  LordAtmedey  (/)  Lord  Redesdale  held,  that  where  the 
fraud  was  in  the  knowledge  of  the  party  under  whom  the  plaintiff 
claimed,  and  such  party  had  actually  filed  a  bill  on  that  ground  sixty 
years  before,  it  was  a  bar  to  his  claim ;  and  although  the  plaintiff  and  ^•n  dUtreswd 
those  under  whom  he  claimed  were  in  embarrassed  circumstances,  by  qq  ground  fur 
means  of  this  fraud,  yet  the  Court  will  not  therefore  act,  as  the  effect  <*«**y  >»  ^"^""^ 

•'  *  cue. 

would  be  that  there  would  be  no  limitation  to  suits  by  distressed 
persons,  but  he  would  not  give  costs  against  the  claimant.  And  so 
in  Medlicott  v.  O^Donnellig),  Lord  Manners  laid  down  that  where 
the  facts  constituting  the  fraud  afe  known,  where  there  is  no  subsist- 
ing trust  or  continuing  influence,  an  equitable  tide  is  barred  by  time, 
as  a  legal  title  (A). 

6.  We  have  already  had  occasion  to  notice  the  cases  in  which  In  cues  of 
parental  regard  or  other  such  like  influence  may  have  prevented  the  l^ence. 
infant  from  taking  proper  steps  for  the  recovery  of  his  rights  when  of 

age.  Such  cases,  so  long  as  the  influence  has  prevailed,  form  ano- 
ther class  of  exceptions  to  the  rule,  that  length  of  time  shall  form  a 
bar  in  Equity,  on  the  ground  of  the  continuing  character  of  the 
Sr&ud  (f). 

7.  We  have  seen  that  embarrassed  circumstances,  where  the  fraud  Mere 


is  known  does  not  excuse  parties  from  coming  forward  to  claim  their  no  ground  to 
rights,  or  prevent  a  bar  by  length  of  time  (*) ;  and  from  the  same  ^^IJ^^J^j^^^ 
authorities  it  may  be  inferred,  that  the  same  rule  will  apply  where  operating  u  a 
there  is  no  fraud.     But  distress,  pro  tanto,  will  weaken  the  presump-  ^^' 
tion  against  him,  so  far  as  it  accounts  for  his  laches  {I). 

8.  But  the  infancy  of  the  defendant  is  no  excuse  for  delay  by  Nor  the  infancy 

the  plaintiff  («).  ofthedefend- 

9.  Where  there  has  been  a  decree  to  account  already  made  by  the  After  a  decree 
Court,  the  length  of  time  cannot  be  set  up  as  a  bar  (n).  Unrth^of  time 

10.  And  where  twenty  years  had  elapsed  before  an  efiectual  suit  no  bar ; 
for  an  account  commenced,  yet  where  the  delay  was  principally  occa-  ^^{^^^^'^ 
sioned  by  the  conduct  of  the  guilty  party,  he  was  held  still  liable  (o).  uonedby  gnilty 

1 L  Where  the  length  of  time  and  laches  has  been  occasioned  by  P*^'      . 
mistake  on  the  part  of  the  plaintiff,  time  was  not  held  to  be  a  bar,  for  no  W  in  case 

of  mistake } 

Cy)  2  Sch.  &  L.  636.  Gowland  v,  Faria,  17  Ves.  25.    Byrne  v, 

<^>  1  B.  &  B.  156.  Frere,  2  Moll.  171.     Roche  «.  O'Brien,  1 

<^>  See  also  Whalley  v.    Wballey,  3  B.  &  B.  330. 

Bli^b  ,1.  (m )  Jones  v,  Turberville,  2  Ves.  jun.  14. 

(r >    Dagley  v.  Tolferry,  1  P.  Wms.  285.  (n)  Lawley  v.  Lawley,  9  Mad.  32,  sUted 

Cooper  V.  Thornton,  3  B.  C.  C.  97  ;  4  Ves.  and  obsenred  upon  Cholncondeley  o.  Clin- 

129.       Morgan  v.  Morgan,   1  Atk.   488.  ton,2J.  &W.  171. 


e.Coliey,  2  M.  &  K.  225,  ante,  645.  (o)  Stacpoole  v.  Stacpoole,  4  Dow.  21 1. 

iky  2  Sch.  &  L.  636;  1  B.  &  B.  156.  Polteney  v.  Warren,  6  Ves.  73. 

(i>    HUlary  v.   Waller,   12  Ves.  266. 
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Pt.  ui.      the  Court  cannot  preiume  a  person  to  have  abandoned  his  right  w 
C»^'  "iv  ^'*°S  "  ^^  never  knew  what  it  waa.  As  where  a  lease  was  held  for  the 
Urea  of  A.,  and  his  two  daughters,  B.  and  C,  and  A.  a/ierward*  ow- 
ned again,  and  had  another  daughter,  who  was  named  B„  and  the 
landlord,  on  the  expiration  of  the  lease  by  the  real  c^atui  que  vie,  did 
not  enter,  the  defendant  was  decreed  to  account  for  the  mesne  proGu 
from  the  expiration  of  the  lease  (p).    So  in  Brooktbani  v.  Svtith  {q), 
trustees  had,  in  misapprehension  of  the  right  of  a  par^,  transierred 
to  him  a  certain  sum  of  stock  under  the  will ;  more  than  six  yean 
after  they  discovered  the  mistake,  and  filed  a  bill  to  compel  him  to 
refund,  which  was  decreed,  Baron  Alderson  holding  that  the  equitable 
bar  begun  from  the  discovery  of  the  mistake  only,  from  which  time 
six  years  bad  not  elapsed, 
nor  io  remnin.       12.  In  Betmelt  v.  CoUeg,  (r)  a  tesUtor  devised  a  freehold  etUle 
unani  for  lil^   to  A.  for  life,  with  remainder  to  his  first  and  other  sons,  in  tail  male, 
r*^  ^""^d^irii  ^"^  directed  that  a  church  lease  was  to  be  renewed  iroin  time  to  time 
he  join  ia  ■  n-  by  the  poftsessors  of  the  freehold,  and  be  enjoyed  with  the  same.  A 
^^  "f '''«    neglected  to  renew,  and  in  1798  the  lease  expired ;  in  1800  the  sod 
came  of  age,  and  joined  with  the  father  in  a  recovery  of  the  freehold. 
A.  died  in  1830,  and  in  1831  the  son  filed  a  bill  prayin^^  for  compen- 
sation for  the  loss  of  the  lease  out  of  his  father's  assets,  and  the  Court 
held  he  had  been  guilty  of  no  such  lachet  or  acquiescence,  as  to  debsr 
him  from  his  equitable  remedy,  on  the  ground  that  he  was  an  infant 
when  the  lease  expired,  and  lachet  could  not  then  be  imputed  to  lum, 
and  that  the  quantum  of  damages  after  its  expiration  could  not  he 
ascertained  till  the  tenant  for  life  died,  a  suit  respecting  which,  if 
he  had  brought  during  his  life,  the  damages  could  not  have  been 
conveniently  assessed. 

SECTION  V. 

0/tke  Optraiion  of  the  late  Statute  of  Limitationt  on  the  RighUof 
Infant*. 

EfTccioribe         We  have  now  to  inquirewhat 

u*  u'S'""  "'  ''"  ''*^  '"  altering  or  confirminf 

thi  rule*  of      just  been  considering,  with  rega; 

Upii'^fdM.    '"  barring  the  remedies  to  Infan 

The  principal  provisions  of  th. 

before  been  stated  generally  (<), 

abilities  of  infancy,  which  therel 

repeat. 

By  the  S4th  sect  of  the  late  s 


(p)  Boltos  V.  D«uu,  Pkc.  Cb.  616. 
(l)  2  Y.  &  C.  68. 
M  3  M.  &  K.  335. 
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Of  rent  in  equity ,  shall  bring  any  suit  to  recover  the  same  but  within      Pt.  III. 
the  period  during  which  by  virtue  of  the  provisions  hereinbefore  cn.  vl  s.  v. 
contained^  he  might  have  made  an  entry  or  distress,  or  brought  an  General  limi- 
action  to  recover  the  same  respectivelyi  if  he  had  been  entitled  at  law  ^t  u  to  lufte 
to  such  estate,  interest,  or  right,  in  or  to  the  same,  as  he  shall  claim  for  1*°<1  or 
therein  in  Equity.'* 

By  this  enactment,  then,  which  is  confined  to  lands  and  rents  only 
as  defined  by  the  first  section  of  the  Act,  the  equitable  bar  by  analogy 
to  the  legal  bar  is  abolished.  The  discretion  of  the  Court  is  done 
away  with.  An  express  bar  is  in  its  stead  provided  by  the  act,  incor^ 
porating  within  it  the  analogical  bar  which  formerly  existed  (^).. 

By  this  section  also,  the  savings  in  favour  of  the  disabilities  of  in-  Savinn  u  to 
fants  at  law  are  extended  to  Equity.  "  It  will  be  observed,"  says  ^^**"**'«^ 
Mr.  Hayes  («),  **  that  the  allowance  for  disabilities  is  confined  to  the 
person  to  whom  the  right^rf^  accrued^  and  that  from  the  moment  at 
which  such  person  being  under  any  disability  when  his  right  ac- 
crued, shall  be  free  from  every  disability,  the  ten  years  allowed  will 
begin  to  run,  and,  having  once  commenced  running,  will  run  on 
without  regard  to  any  disability  which  he  may  afterwards  contract ; 
while,  if  he  should  continue  to  labour  under  some  disability,  whether 
the  original  or  any  supervening  disability,  without  a  free  interval  till 
his  death,  the  ten  years  would  begin  to  run  from  his  death,  without 
regard  to  the  condition  of  the  next  claimant,  although  such  claimant 
should  at  the  time  when  the  right  accrues  to  him  be  actually  under 
disability,  and  that  the  right  will  be  absolutely  barred  at  the  end  of 
forty  years,  although  the  person  to  whom  it  first  accrued  should  con- 
tinue under  disability  for  the  whole  of  that  time,  having  never  there- 
fore been  personally  able  to  assert  his  right,  or  although  ten  years 
should  not  have  elapsed  since  he  ceased  to  be  under  disability,  or  died.** 

Under  this  enactment,  therefore,  an  infant  will  be  barred  of  any  EflectofMch 
remedy  in  Equity,  as  to  his  land  or  rent,  if  he  do  not  within  twenty  eoniteble  rig^ti 
years  from  the  time  of  his  attaining  the  age  of  eleven  years,  provided  o"nfeo^ 
the  wrong  was  inflicted  prior  to  that  time,  or  provided  the  wrong  was 
inflicted  subsequently,  if  he  do  not  within  ten  years  of  his  attaining 
twenty-one,  institute  a  suit  for  the  recovery  of  the  same.     If  he  die 
under  age,  the  suit  must  be  brought  within  ten  years  from  the  day  of 
bis  death,  by  his  representatives,  whoever  they  may  be.     If  such  re- 
presentative be  an  infant,  as  an  infant  heir  at  law,  he  will  be  likewise 
barred  at  the  end  of  such  period  of  ten  years,  although  still  under 
disability.   But  if  the  person  claiming  in  remainder,  as  a  tenant  in  tail  inlkDtfl  having 
or  in  fee,  or  as  a  reversioner  after  a  tenancy  for  life,  be  also  an  infant,  ^ernoo 
&€.,  will  not  be  barred  by  the  lapse  of  time  which  has  run  on  against '^°'*^*r. 
tbe  first  infant  (t;),  since  he  will  not  claim  through  him,  but  such  in- 

<t)  See  BerringtOD  o.  Evans,  1  Y.  &  C.  (v)  See  Doe  v.  Danvere,  7  £,399 ;  Sug. 

434.  V.  &  P.  2,  353,  10th  edit. 

<«)  Hayes'f  Conv.  1,  240. 


or 
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Ft.  III.      fant  tenant  in  tail  or  in  fe 

CkTv.sIV.  tl>fi  i'*"^  i"  '"1  '^^  *"  '^^  I 
tation  may  be  greatly  exti 
4th,  and  5th  sections  of  th 
are  saved  generally,  and  tli 
the  determination  of  the  pi 
or  person  through  whom 
the  creation  of  the  partici 
ceptiona  in  the  7th,  8th,  a 
tenancies  from  year  to  yei 
under  lease  in  writing,  an 
tul,  which,  by  the  Slat  a 
where  the  tenant  in  tail  h 
Burance,  however  they  ma 
Eipros  tnuu  g.  The  former  section  « 
bJVe'^M^..  to  ''ties  and  trusts  of  ever 
have  included  within  it  th 
have  seen  that  it  is  a  rule 
long,  shall  operate  as  a  ba! 
of  the  act  it  is  therefore  ei 
land  or  rent  shall  be  vesti 
right  of  the  cettui  que,  tn 
bring  a  suit  against  the  tru 
recover  such  land  or  rent, 
ing  to  the  meaning  of  the 
land  or  rent  thall  have  he\ 
nderation,  and  thall  then 
tuch purchaser,  and  any  p( 
of  a  purchase  for  valuable 
will  be  considered  in  the 
of  this  enactment  upon  th 
guardians  and  trustees  wh 
rules  of  Equity  exactly  n 
there  to  be  any  limit  to  1 
faction.  It  would  seem,  \ 
a  bar  would  have  existed 
logy  to  the  statute  of  Jan 
pleaded  accordingly. 
CaMioTfrtnd  3.  The  Statute  has  alsi 
IbeVcf^''  constituting  the  legal  lim 
of  fraud ;  and  in  this  ini 
rules  of  the  courts  which 
porated  them  into  an  ez}: 

(w)  Sec  1.  3,  4.  5.  {. 
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every  case  of  a  concealed  fraud,  the  right  of  any  person  to  bring  a  suit  Pt.  III. 
in  Equity  for  the  recovery  of  any  land  or  rent,  of  which  be  or  any  c^.  ^I.  S.  V. 
person  through  whom  he  claims  may  have  been  deprived  by  such  *" 
fraud,  shall  be  deemed  to  have  jftrst  accrued  at  and  not  before  the 
time  at  which  such  fraud  shall,  or  with  reasonable  diligence  mighty 
have  been  first  known  or  discovered.'*  Now,  although  it  is  not  there 
expressly  so  stated,  yet  it  is  conceived,  that  regard  being  had  to  the 
savings  in  favour  of  infants,  that  the  first  accruer  of  the  right  to  an 
infant  in  any  such  case,  provided  the  fraud  shall  have  been  committed 
against  him  personally,  can  only  arise  at  his  period  of  full  age,  not- 
withstanding another  person  as  his  guardian  or  trustee  might  have 
discovered  the  fraud  earlier.  If  the  fraud  accrued  during  the  time  of 
the  ancestor,  testator,  or  donor,  it  is  apprehended,  that  if  he  could  or 
might  with  reasonable  diligence  have  discovered  it  but  six  months  only 
before  his  death,  or  the  accruer  of  the  infant's  title,  yet,  if  he  took  no 
step,  previous  to  his  decease,  or  the  accruer  of  the  infant's  title,  yet 
that  the  infant,  unless  he  institutes  a  suit  during  minority,  will  be 
barred  by  the  lapse  of  time,  since  the  time  once  beginning  to  run, 
never  stops,  and  since  he  claims  through  the  person  to  whom  the  right 
first  accrued,  but  who  omitted  to  assert  it.  In  cases  where  the  infant 
claims  by  a  distinct  title,  in  reversion  or  remainder,  of  course  he  will 
have  a  distinct  period  of  his  own  wherein  to  institute  his  suit 

4.  We  have  before  considered  (a)  the  efiect  of  acquiescence,  con-  The  eflTect  of 
firmation,  release,  settlements  of  accounts,  mistake  by  the  infant  after  ^^^  l^^^  ®f°'* 
coming  of  age,  on  breaches  of  trust  or  wrongs  committed  against  him  equity  respeci- 
in  respect  of  his  property  during  infancy.    By  the  express  enactment  cence,  release, 
of  the  27th  sect,  these  rules  are  to  remain  in  force,  and  in  cases  where  wttlement. 

connrmatioQ, 

they  apply,  the  remedies  of  the  infant  will  be  curtailed  as  they  were  mistake. 
before.     **  Nothing  in  the  act  contained  shall  be  deemed  to  interfere 
with  any  rule  or  jurisdiction  of  Courts  of  Equity,  in  refusing  relief  on 
the  ground  of  acquiescence  or  otherwise,  to  any  person  whose  right  to 
bring  a  suit  might  not  be  barred  by  virtue  of  the  act"  {zz)» 

5.  With  respect  to  mortgages,  the  statute  under  consideration  As  to  raori^ 
enacts  (a)  that  when  a  mortgagee  shall  have  obtained  the  possession  ^^^^ees. 
or  receipt  of  the  profits  of  any  land  or  the  receipt  of  any  rent,  the 
mortgagor,  or  any  person  claiming  through  him,  shall  not  bring  a  suit 

to  redeem  but  within  twenty  years  next  after  the  mortgagee  obtained 
such  possession  or  receipt,  unless  in  the  mean  time  an  acknowledg- 
ment of  the  title  of  the  mortgagor  or  of  his  right  of  redemption  shall 
liAve  been  given  to  the  mortgagor,  or  some  person  claiming  bis  estate, 
or  to  the  agent  of  such  mortgagor  or  person  in  writing,  signed  by  the 
mortgagee,  or  some  person  claiming  through  him,  in  which  case  no 
suit  shall  be  brought  but  within  twenty  years  after  the  last  of  such 

(»)  Antt,  p.  662,  ees.  (w)  S.  27.  (a)  S.  28. 
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Ft.  ui.       time  at  which  such  acknowledgment  or  acknowledgments  mi  girai 

Ch.  VI.  s."  V.  {f>)'  »nd  there  are  no  exceptions  whate?er  niade  in  favour  of  any  di»- 
ability.  If  therefore  a  mortgagee  take  possession  of  an  infant'i  lui 
which  has  been  mortgaged  by  the  party  under  whom  he  cluon,  nd 
the  guardian  procure  no  acknowledgment,  or  institute  any  niit,  aod 
the  twenty  years  expire  during  infancy,  the  equity  of  redemption  ct 
the  infant  will  be  for  ever  barred  (c),  except  in  esses  of  fraud. 

^hiMaTon''         ^  There  seems  to  be  another  point  in  which  the  remedy  of  ihc 

land.jndg.      infiint  agfunst  his  trustee  seems  to  be  positively  curtailed  and  itni; 

j^JJ^""*"*'  be  destroyed,  by  the  statute.  By  the  fortieth  section,  "  no  soil  or 
other  proceeding  can  be  brought  to  recover  any  money  secured  upon 
any  land  or  rent,  at  law  or  in  equity,  or  any  legacy,'  but  within 
twenty  years  next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  ditcharge  or  nleau  for 
the  same,  unless  in  the  mean  time  some  part  of  the  principal  mone;, 
or  some  interest  thereon,  shall  have  been  paid,  or  some  acknowledg- 
ment of  Uie  right  thereto  shall  have  been  given  in  writing  bytbe 
person  by  whom  the  same  shall  be  payable  or  his  agent,  to  the  person 
entitled  thereto  or  his  agent,  and  in  such  case  no  such  action,  or  wit, 
or  proceeding  shall  be  brought,  but  within  twenty  years  ader  Euch 
payment  or  acknowledgment,  or  the  last  of  such  payments  or 
acknowledgments,  if  more  than  one  was  given."  In  Thill^  t. 
Munnings  (d),  it  was  decided  that  a  suit  to  make  an  executor  account 
fbr  a  breach  of  trust,  in  respect  to  a  sum  of  money  which  had  been 
bequeathed  to  him  upon  certain  trusts,  and  had  been  severed  by  bim 
from  the  testator's  personal  estate,  and  the  interest  of  which  bad  been 
fbr  a  time  applied  upon  the  trusts  of  the  will,  is  not  a  suit  to  recorff 
a  legacy  within  the  meaning  of  this  statute,  the  fund  ceasing  to  beir 
the  character  of  a  legacy  as  soon  as  it  assumed  that  of  a  trust  fund; 
the  reporter  intimates  a  doubt  whether  the  statute  would  apply  to 
any  legacies  charged  on  land,  and  Sir  E.  Sugden  echoes  it  (e). 

There  are  many  cases  in  which  it  would  appear  that  the  right  of 
an  infant  will  thus  he  wholly  barred,  although  the  period  of  limitation 
be  to  be  reckoned  from  that  of  the  capability  of  giving  a  discbar^i 
and  therefore  from  the  period  of  majority  only.     Thus  the  right  to  i 
legacy  or  portion,  or  to  mortgage-money  accrues  to  a  party  who  So 
forthwith  leaving  an  infant  child,  without  having  received  die  sanw; 
but  no  part  of  the  principal  or  interest  is  pud  during  miuority.   If  ibe 
period  expire  during  the  continuance  of  the  minoritv.  it  is  clear  the 
claim  of  the  in&ot  may  be  wholly  i 
administrator  take  due  steps  to  recovc 
It  is  not  clear  whether  a  residuary 
in  this  clause. 
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It  would  seem,  therefore,  that  except  in  these  particulars  where      Pt.  hi. 
an  express  statute  bar  is  provided,  the  powers  of  Courts  of  Equity,  q^  iv%.  vr. 
to  exercise  a  discretion  with  regard  to  the  effect  of  laches  and  Except  where 
lapse  of  time  on  the  remedies  of  infants,  remain  still  the  same.  Indeed,  f^f^^y  the'" 
such  power  is  expressly,  as  we  have  seen,  reserved  to  them  by  the  »»tutc,  the 

•  •      power  of 

twenty-seventh  section,  and  thereby,  it  is  apprehended,  their  authority  hourts  of 
as  to  questions  of  fraud,  mistake  (/),  concealment,  acquiescence,  and  Equity  m  to 
Other  matters  of  the  like  nature  is  expressly  recognised,  in  which  and  lapee  of 
they  will  be  governed  by  the  analogy  of  the  statute  merely,  and  [hTaamT*"' 
apply  it  only  according  to  the  circumstances  of  the  case. 

And  as  the  late  statute  is  confined  to  cases  of  real  property,  with  And  as  *<>  p«r- 
tbe  single  exception  of  the  case  of  a  legacy,  the  rules  of  Courts  of  unaffected  ex- 
Equity  as  to  mere  personalty  not  being  an  interest  in  land  (^),  of  [fP^^|^*° 
course  remain  unaffected. 

7.  It  may  be,  lastly,  observed,  that  with  regard  to  rights  of  suit 
or  action,  to  enforce  a  right  to  present  or  bestow  a  church  or  benefice 
as  patron,  the  period  of  limitation  fixed  has  no  saving  for  the  dis- 
abilities of  infiuits  (A). 


SECTION  VI. 


The  Bwr  by  lapse  of  Time,  haw  to  be  taken  advantage  of  in  Pleading , 

The  Statute  of  Limitations  is  not  pleadable  in  bar  of  a  breach  of  The  bar  by 
trust  (i),  unless  the  bar  does  not  appear  on  the  face  of  the  bill,  when  ho^to bcSkcn 
it  may  be  pleaded  (J);  but  it  seems  quite  clear  that  the  statute,  or  advaniapreof 
objections  in  analogy  to  it,  on  the  ground  of  laches,  and  appearing '°  ^  ^    °^* 
on  the  face  of  the  bill,  may  be  taken  advantage  of  by  way  of 
demurrer,  notwithstanding  the  decision  of  Lord  Thurlow  (k)  in 
Deloraine  v.  Browne,  who  considered  that  a  presumption  only  being 
an  inference  of  fact  could  not  be  opposed  to  a  claim  by  way  of 
demurrer.    This  appears  well  established  by  the  cases  cited  in  the 
margin  (J);  but  the  bill  will  not  be  demurrable  if  it  state  grounds  for 
avoiding  the  presumed  bar  (m).     The  defendant  may  pray,  in  his 
answer,  to  have  the  same  benefit  at  the  hearing  as  if  he  had  pleaded 
the  statute   (n).     These  modes  of  defence  may  be  adopted  even 
when  the  bill  charges  firaud,  unless  the  plaintiff  alleges  that  the  fraud 


(/)  Hicks  V.  Morant,  5  Bl.  N.  S.  620. 
Brooksbank  v.  Smith,  2  Y.  &  C.  68. 

igy  See  the  Interpretation  Clautie,  where 
chattel  interests  in  real  property  are  iuclnd- 
ed  under  the  term  land. 

(A)  Sees.  30,  31,32. 

(i)  Milnes  v.  Cowley,  4  Pr.  103. 

(J)  3  Atk.  225 ;  3  P.  Wms.  309 ;  2 
Atk.  295  ;  2  Yes.  400;  2  Yes.  jun.  5G9, 

(ik>  3  B.  C.  C.  645. 


(I)  Per  Lord  Hardw.  Gregoro  Moles* 
worth,  2  Yes.  109;  Belt's  note  to  3  B.  C.  C. 
633.  Beckford  o.  Close,  4  Yes.  476;  Mit- 
ford's  £q.  173.  Sherrington  v.  Smith,  2 
B.P.  C.  62  Fletcher  v.  Tolliet,  5  Yes.  2. 
Forsterv.  Hodgson,  19  Yes.  180.  Hovendea 
v.Lord  Annesley,  2  Sch.  &  L«  637. 

(m)  Ibid. 

(n)  Barber  v.  Barber,  18  Yes.  286,  &c. 
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Pt.  III.      was  only  discovered  within  the  period  limited  by  the  statute,  «lien 
^"slvil  ^^  defendant  must  either  deny  the  fraud  or  prove  the  plaiatifriuiew 

^ -'itw. 


SECTION  VII. 

Of  the  Operation  of  Purchatet  for  valuable  connierattoN  m  Barnij 
the  ^emedieM  oflnfantt. 

h«  remedia        {^  ^]i  [^  observed,  that  in  ireneral  the  foreiroine  rules  of  Equitr 
r  infiuitJ  haw  ,  „  '  ,  ,.?.,.. 

irred  in         ^pply  as  well  to  guardians  end  trustees  as  to  third  parties  cUunmg 

hS^^for  ^^''  ^'^'''''  °^  ^^^"  '^^°''  ^^  ^^^^  ^'  '"*^'  BU^J^'  ^  ^^  exception 
iluRblecon-    before  pointed  out,  will  be  liable  to  make  good  to  infanta  tlltoiaes 
™    "'        and  damages  accruing  to  their  property  by  injuries,  wrongs,  and 
breaches  of  trust,  whether  direct  or  constructive.    There  is  still, 
however,  an  exception  of  importance  to  the  right  which  infuiu  bin 
of  demanding  this  remedy  against  third  parties,  to  be  found  in  tbe 
Lnd  wben  in-  case  of  purchasers  for  valuable  consideration  without  notice  of  the 
'7  ted"!!  in-  breach  of  trust,  and  in  all  those  cases,  whether  of  volunteers  or  pnr- 
ocent  paitiM.  chasers  for    valuable  consideration  with  or  witliout  noUce,  where 
injury  would  be  caused 
restored  to  the  situatjor 
complained  of,  if  the  ext 
■heriglitiof        It  ia  g  well  known  r 
urchaMrafor 
aiuilie  can>    transactions  between  mai 

^uUv"" '"  ^^^  conscience  of  a  man 
without  notice  of  any  cla 
is  therefore  entitled  to  tl 
He  is  entitled  to  avail  hi 
;n  a  mortgage,  statute,  or 
defend  himself,  and  his  ad 
the  cases  have  gone  so  fi 
advantage  of  a  deed  wh 
third  party  by  fraud  and 
this  day  these  cases  woi 
tected  if  he  have  a  bette 
will  relieve  a  bondjide  p 

J>)  2Sch.&L.53T;  6  Sim 
p)  Baijea  v.  Wlimte,  1  Ed 
'»  on,  i  Fnem.  43.  MtD» 
Mil,  2  P.  Wm«.  681.  Willougl 
longhb;,  I  T.  R.  771.  Daobii 
Dick.  2  B.  &  B.  318.  Trevor  i 
P.  Wmi,  633.  Haniing  v.  Hi 
9.  Cole  c  Moore,  M«.  806. 
(f)  DiDieti  0.  D«Tuon,  16 
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gages  and  all  incumbrances  which  have  lain  dormant  for  a  long  time      Pt.  hi. 
without  demand  (t).  So  against  the  defective  execution  of  a  power  {u) ;  Cy^vi  V  Vll 

so  against  any  mistake  in  law  or  fact ;  and  ignorance  of  any  of  the 

parties  to  a  conveyance  (r),  and  even  the  fraud  of  the  vendor  shall 
not  affect  him  {tv).  So  if  a  purchaser  be  permitted  or  encouraged  by 
a  party  'having  the  right  to  an  estate  to  buy  it,  he  shall  hold  it 
against  such  party,  although  he  be  an  infant  (x) ;  and  so  even  though 
the  party  so  encouraging  him  did  so  under  a  mistake  (^). 

However,  it  seems  that  as  to  an  assignment  of  a  chose  in  action  by  if  the  purchase 
trustees  or  executors  for  infants,  the  case  is  different,  and  notice  to  ^  ^^  personal 
the  legal  owner  of  the  fund  is  necessary  to  complete  the  title  against 
all  the  world ;  for  it  is  said  that  every  person  who  takes  an  assign- 
ment of  a  chose  in  action  gives  personal  confidence  that  there  is  no 
lien  apoD  it  («).  It  is  the  invariable  practice  of  the  profession  to 
require  notice  of  the  sale  to  be  given  to  the  trustee,  and  equity  will 
prefer  a  subsequent  purchaser  who  has  given  such  notice  to  the 
trustee,  to  a  prior  purchaser  who  had  neglected  to  do  so  (a) ;  the 
notice  should  be  given  to  all  the  executors  or  trustees  (6).  But  this 
nodce  is  not  necessary  for  the  validity  of  a  mortgage  or  sale  of  an 
equity  of  redemption  of  real  estate  (c),  nor  to  a  sale  of  goods  in  market 
overt,  in  which  case  the  title  of  the  vendee  is  complete  without  no- 
tice (<I).  And  it  is  a  general  rule  that  a  purchaser  of  a  chose  in 
actum  {e),  or  of  any  equitable  title  (/),  must  always  abide  by  the 
case  of  the  person  from  whom  he  buys. 

Soy  although  a  purchaser  has  notice  of  an  equitable  claim  by  which  Purchaiet 
his  conscience  is  affected,  yet  a  person  purchasing  from  him  bond  fide  j  ^^^^  pw- ^* 
and  without  notice  of  the  right  will  not  be  bound  {g)\  and  a  person  chaser  with 
with  notice  of  an  equitable  claim,  will  not  be  affected  if  he  buy  of  a 
person  who  bought  hojid  fide  and  without  notice  of  it  (A),  although 
the  question  of  costs  may  be  thereby  affected. 

So  notice  of  a  voluntary  settlement  does  not  affect  a  purchaser,  by  Notice  of  a 
expreaa  enactment  of  the  Statute  of  Frauds;  but  a  volunteer  is,  in  Jettiieme^t. 
ireneral,  bound  by  a  trust  whether  he  have  notice  or  not  (i ).  Volunteers 

*^  "^  always  bound 

Ct)  AUl.  226 ;   7  Fin.  250 ;   1  Ch.  Cas.  Roae,  3  Mecs.  86.  Hamil  ».  Stokes.  4  Pr.  ^»'!*  °'  without 

52;   2  Moll.  612.  161.  °°^"- 

i  u)  1  AU.  370.    Per  Lord  Eldon.  (/)  Whitfield «.  Fansset,  1  Vea.  387. 

( «^)  2  Atk.  8 ;  I  Y.  &  C.  288.  (g)   Ferrans  v.   Cherry,  2   Vern.    384. 

C^)  Stnrge  «.  Starr,  2  M.  Ac  R.  195.  Martins  «.  JoUiflTe,  Amb.  313.    Lowther  t>. 

(:r)  Watts  V.  Creswell,  9  Vin.  415;  9  Carleton,    Barnard.  358;    Forrest,  187^ 

Sf4»d.^  38,  96.     Clare  v,  Bedford,  13  Vin.  Toth.  284.  Salisbury  v.  Bagot,  2  Sw.  608. 
536.      Cory  p.  Geitcken,  2  Madd.  46.  (A)  Harrison  v.  Forth,  Prec.  Ch.  51. 

<jf  3  2  B.  C.  C.  388;  Sel.  Cas.  Ch.  59.  Brandling  v.  Ord,  1  Atk.  571.     Sweet  o. 

^^>  Per  Lord  Thurlow,  Davies  v.  A  us-  Soutbcote,  2  B.  C.   C  66  ;   Dick.  671. 

ea.    1  Ves.  jun.  247  Lowther  v.  Carleton,  2  Atk.  242.     Andrew 

4^  A  >  3  Ru5S.  1 ;  1  Keen,  281  ;  1  M.  &  K.  v.  Wrigley,  4  B.  C.  C.  125. 
t97  ;    3  C).  &  Fin.  456.  (t)  Mansell  v.  Man«ell,  2  P.  Wms.  678. 

<  ^  >  Sngd.  V.  &  P.  3,  433.  Saunders  ©.  Dehew,  2  Vern.  271.     Lang- 

i  try   Jones  v.  Jones,  8  Sim.  633.  ton  o«  Askey,  2  Ch.  R.  30.  Pye  v.  George. 

<<<>  2Ch.  Cas.  126.  2  Salk.  680.     Burgess  v.  VVheate.  I  Ed. 

(^^y    Davits  V.  Austen,  I  Ves.  jun.  247.  219.    Spurgeon  v.  Collier,  I  Ed.  55. 
*iarC4>n  •.  Benson,  2  Vern.  764.   Priddy  v. 

Y    Y 


Of  the  Extent  of  the  Remediet  which 
and  Trustees  i 


Of  the  Time  from  which  the  Account 
Mesne  Profits,  or  Satisfaction  i 

Acconnt  and         O"  «  bill  by  an  infant,  before  or  af 

rwutn^on  ii  to  possession  of  his  estate,  real  or  perat 

b«  made  bj        "^  ' 

suanJiawand    and  profits,  guardians,  trustees,  exe 

s^nur  of  Ux    possession  of  the  infant's  property,  w 

infant't  title      to  restore  it,  and  to  account  for  the  | 

wrong  done.      '*'^^  accrued  (/).     So  in  the  case  o 

by  an  unauthorized  party  without  ti 

be  carried  back  to  the  time  of  such 

As  ■gaimi        loches,  in  such  case,  being  iinputabl 

cipmitTiuieei.  [i]g  account  is  sought  for  independent 

against  a  person  who  is  an  express 

Limitation  do  not  run  between  ceslt 

before  or  since  the  late  statute,  an  a 

^me  the  rents,  profits,  or  dividends  \ 

object  (A)  ;   and  this  on  the  ground  1 

was  tbe  inbnt's,  the  rents  and  pro! 

corpus  were  tortiously  intercepted  by 

Exception*.  But  this  rule  is  subject  to  several  i 

IftheSutaie        !•  Thus,  although  the  time  may  no 

b^  Vl"d'^t"«  bar  the  plaintiff  of  his  remedy  as  to  t 

■ccouDi  of       six  years  elapse  afler  he  come  of  age 

bunst'^wiil  bT  reason  assigned,  the  account  will  1 

limiied  to  «ix     statute  he  pleaded  (i) ;  but  it  seems  t 

jean  beroie  tbe 

DlioE  of  tha 

but,  (/)  Dormer  v.  ForteMae,  3  Alk.  129.      S 

Tillev  V.  Bridges  Prr-^-  Ch.  253.     Beauet 
a.  Wbitehead.  2  P.  Wm*.  614,  a  caK  of      I 
Iraad.    Burden  t>.  Burden,  cited  IJ.  &  W.       I 
122.     KDatchbull  v.  Ferohewl,  3  M.  &  C.       li 
124.  t. 
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even  in  a  case  of  gross  fraud  the  Court  would  not  do  justice  by      Pt.  itl. 
decreeing  an  account  after  a  considerable  length  of  time  against  eH.yjI^g.vn. 
executors^  legatees^  and  innocent  persons,  claiming  under  the  fraudu- 
lent  party;  and  his  sentiments  seem  to  have  been  confirmed  by  the 
Master  of  the  Rolls  in  Harmood  v.  Oglander  (^),  and  by  the  Privy 
Council  (f)  in  Beckford  v.  Wade*     In  Chalmer  v.  Bradley  («)  the 
trustee  continued  in  possession  for  thirty-four  years ;  on  his  death  the 
son  took  possession  and  enjoyed  it  as  his  own,  devised  it,  and  the 
devisee  again  devised  it  to  another ;  the  claimants  were  infants  at  the 
death  of  the  testator :  and  the  trustee  and  executor  had  originally 
taken  possession  in   satisfaction  of  some  debts  he  stated  he  had 
paid.    The  Master  of  the  Rolls  directed  inquiries  to  be  made  as  to 
acquiescence  and  release  by  the  cestui  que  trusts^  and  as  to  the  im- 
provements made,  intimating  that  if  it  could  be  proved  that  they  had 
acquiesced  or  released,  public  justice  would  require  that  the  posses- 
sion should  not  be  disturbed.     In  Keane  v.  Robarts  {v)  the  agents  parties  baying 
of  executors,  being  bankers,  who  paid  monies  to  executors  who  misap-  ?  *-®i*^^?JJi*h. 
plied  them  and  received  the  assets  in  re-payment,  were  held  not  liable  out  fraud  or 
for  the  misapplication,  as  having  had  no  notice ;  and,  in  general,  o^iocambrance 
parties  who  purchase  and  accept  securities  from  executors  and  ad-  will  be  entitled 
ministrators  fairly  and  without  notice  of  any  fraud  are  not  liable,  even  fnfa^'"^ 
though  the  executor  have  disposed  of  the  fund  to  pay  his  own  debt  (t&). 

We  have  already  noticed  that  there  is  a  special  provision  by  the  Effect  of  the 
late  Statute  for  the  Limitation  of  actions  and  suits,  respecting  pur-  LhnitotloM  on 
chases  for  valuable  consideration  of  land  or  rent,  subject  to  an  ex-  the  remedies  of 
press  trust ;  "  that  when  land  or  rent  shall  be  vested  in  any  trustee  purchaser  for 
upon  any  express  trust,  the  right  of  the  cestui  que  trusty  or  any  per-  \aJ«aWe  con- 
son  claiming  through  him,  to  bring  a  suit  against  the  trustee,  or 
person  claiming  through  him^  shall  be  deemed  to  have  first  accrued 
according  to  the  meaning  of  the  act,  at  and  not  before  the  time  at 
which  such  land  or  rent  shaU  have  been  conveyed  to  a  purchaser  for 
valuable  consideration  ;  and  then  shall  be  deemed  to  have  accrued 
only  as  against  such  purchaser^  and  any  person  claiming  through 
hinC*  (jff). 

So  that  in  all  cases  of  a  purchase  for  valuable  consideration,  whe- 
ther with  or  without  notice,  although  the  trustee  may  still  remain 
liable  to  account  and  satisfaction  to  an  indefinite  period  of  time,  yet, 
as  against  such  purchasers  from  them,  the  infant  must  pursue  his 
remedy  within  twenty  years  from  the  time  of  the  purchase,  or  within 
ten  years  from  the  expiration  of  his  nonage,  if  the  purchase  took  place 
before  he  had  attained  the  age  of  eleven  years. 

(«)  6  Ves.  217.  Andrew  «.  Wrigley.  4  Do.  124.      Hill  w. 

\t)    1 7  Vea.  97.  Simpson,  7  Ves.  162.     JM'Leod  ©.  Drum- 

(tt)   1  J-  &  W.  60.  mond,  14  Ves.  363,  17,  162;    1  B.  &  B. 

(v)  4  Madd.  348.  167. 

(w)  Seott  V.  Tyler,  2  B.  C.  C.  431.          (jr)  S.  26. 

Y    Y  2 
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Pr.  111.      since  he  entered  under   a  claim 

Ch.  vii.  s',  1.  '1'^  ''■"St,  until  the  bill    filed  ;   t 

Where  ihe  de-  *^here  a  man  enters  into   possess 

u^^"'  S'    ^"^  '*  permitted  to  continue   thei 

fidi  claim  Df     liim  in  a  Court  of  Equity,  the  C< 

"'  *■  back  than  it  is  given  in  damages  i 

but  the  infant  was  declared  enti 

before  the  filing  of  the  bill,  but  h 

defendant,  having  been  paid  into  i 

b^h^'i'o'lh'e  ^-  ^°  ^^^^^  circumstances  of  d 

piaincffwiii      the  remedy  will  be  very  greatly  i 

cU?m  wmcne  '■^^  filing  of  the  bill  (f).     Thus  ill 

profito  aoj  in.   interest  on  the  portion  which  ought 

railjtoihe       of  Lord  Windsor,  who  died  in  170. 

!^ue.^w  .h.  *^'^  ""'y-  "^  "^^'"^  """^  '■^'^'^  "« 
filmgaftiie  creditor's  bill,  which  the  party  bold 
and  so  to  be  sold,  had  evaded  ext 
lachet  in  the  plainiifT,  and  some  com; 
would  only  have  given  it  from  1 720, 
not  appeared  that  she  had  been  mail 
by  the  defendants.  So  in  Pickerin^ 
was  only  given  to  the  plaintiffs  on  ih 
the  bill;  ami  m  Lee  v. Brown {u),  i 
the  legacy  for  ten  years  against  the  e) 
onlyfrom  the  filing  of  the  bill,  and  ni 
ley  V.  Roe  {v],  possession  was  decree 
liir  H  like  reason  the  rents  and  profits . 
In  Cook  V.  Arnham  (mi),  an  account 
of  ihe  bill,  upon  the  ground  that  the 
laches  in  not  prosecuting  his  claim  fo 
moodv.  Oglanderd/),  on  the  ground  oj 
ing  an  inquiry,  ordered  the  bill  to  be  sti 
at  law.  So  in  Pickett  v.  Loggon  (a), 
were  set  aside  for  fraud,  yet  as  a  form 
account  of  the  plaintiff  not  appearing, 
the  account  was  limited  to  the  filing  of 
London  Water  Works  (a),  on  account  a 
coming  of  age,  the  account  was  confine 
iie  was  allowed  no  costs. 

(r)  Donner  v.  Forleacuc,  3  Ali.  129.         // 
De«n  t.  Wade,  1  Ch.  R  40.  .^4 

(i)  2  Va.  MD.  4B7.  ,: 

(tj  av«.jun.&8i.  a,, si 

<«)4Ve^36a.  'A, 

(»)5V«.655.    Reade  u.  Rode,  ibid.      Ih  l 

mI*  *"^  '"  '*"™'''  "■  H""'"^.  9  Va.     B.  4 

t")  3  P.  WDifcaas.  '°' 
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Pr.  III. 
Book  II. 

SECTION  IX.  ^"'^^'^'^^' 

Ofih$  effect  of  Fraud  in  the  Infant  in  barring  Ms  Itemedies  in 

Equity. 

L  A  seventh  case,  in  which  the  claims  of  infants  to  re\\e{  against  ^^^^^^  ^^^ 
their  guardians,  executors,  or  trustees,  will  be  barred  or  curtailed,  is  where  barred 
that  of  their  own  fraud ;  since,  if  they  are  old  or  cunning  enough,  Jj^n**f^°!j''''* 
for  that  they  thereby  deprive  themselves  of  the  plea  of  ignorance  or 
weakness,  the  reason  why  protection  is  given  to  infants  in  Equity. 
Thus,  in  Magtiaran  v.  Jamieson  (6),  where  a  minor  had  entered  into 
trade.  Lord  Ch.  Manners  refused  him  his  costs,  in  any  proceed- 
ings arising  out  of  the  trading,  as  being  a  fraud  on  the  Bankrupt  Laws. 
In  fFatts  V.  CresweU{c\  where  the  remainder  man  in  tail,  an  infant, 
witnessed  the  deed  by  which  tenant  for  life  mortgaged  the  estate,  re- 
lief was  decreed  against  him,  for  withholding  notice  to  the  mortgagee 
of  his  title.  In  Cory  v.  Gertcken  {d)^  a  married  infant,  being  twenty 
years  and  eleven  months  old,  by  solicitation  of  himself,  and  his  brother 
concealing  his  age,  obtained  a  transfer  of  stock  from  the  trustees,  and 
after  coming  of  age  received  the  remainder,  and  then  assigned  his 
property  to  two  creditors,  who  had  signed  a  docket  against  him,  they 
agreeing  not  to  prosecute  ;  it  was  held  a  fraud  in  the  infant,  that  he 
recognized  the  payment  when  of  age,  and  that  he  was  not  entitled  to 
call  for  repayment  of  the  money.  The  subject  has  been  considered  at 
large,  under  the  head  of  Disabilities  of  Infants  (e). 


(by  2  MoU.  520.  cited. 

c>  9  Yin.  Ab.  415;  2  £q.  Ab.  515.  (e)  Ante,  p.  412. 

if)  2  Mad.  40,  when  all  the  cases  are 
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Ft.  in. 
Book  II. 
Ca.Vn.S.n.  ccriTl 


Of  the  Period  ap  to  which  Accou. 
quired 

Of  the  period        As  to  the  period  up  to  which  t 
■L^tmoi  iDd      restoration  and  indemnification  reqi 


ID  mt;  or  executor,  or  other  party  standing, 
be  lauMi,  on.      .        .  n  j      -  ■.     .■       ■  j 

tiDD,  ID  a  fiduciary  situatioD  toward 

be  for  BO  long  a  time  as  the  party  to 

ceiptoftfae  rents  and  profits  or  inten 

For  w  long  •    wilfiii  default  or  neglect.  But  it  migl 

b^c'hof  trust  tl>at."tl»e  reladonahip  of  guardian  a 

or  wrong  the  in&nt,  firom  that  period,  IS  suppc 

eontinu   .        quentiy,  the  account  would  not  be 

on  the  footing  of  infancy.     The  n 

already  previously  found,  the  case  ; 

E*ea  ia  misT    practice  actually  continued  beyond  t 

'"fim  '"^        influence  and  management  not  cea! 

nuDed.  fully  cognixant  of  his  rights,  be  will 

still  an  infant     Thus,  in  Morgan  ^ 

said,  that  where  any  person,  whethi 

upon  the  estate  of  an  infant,  and  co 

will  consider  such  person  as  aguardi 

an  account  against  him,  and  will  carr; 

is  determined.     So  in  MeiUth  v.  Me 

the  ward  attained  full  age,  continuet 

request  of  the  ward,  and  before  the  a 

ments  during  minority  were  settled,  i 

tinuance  of  the  guardianship  as  to  t 

to  account  on  the  same  principle  . 

during  minority ;  for  that  reason  an 

restrain  him  from  proceeding  in  ai 

claimed  by  him  on  account  of  trax 

adult,  such  accounts  not  being  cogni 

same  principle  has  been  shown  (  m ) 

gifts,  securities,  settlements,  or  of  ac 

after  coming  of  age,  before  they  wer 

and  before  the  relationship  and  influ 

existed  during  infancy. 
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himself  of  the  statute  by  demurrer^  plea,  or  answer,  the  account  will      Pt.  III. 
be  granted  according  to  the  general  rule  (k);  and  also  if  the  plaintiff  Cu.  vn.s!l. 
had  been  prevented  from  proceeding  at  law  by  a  rule  of  the  Court  of' 
Law,  and  by  an  injunction  at  the  instance  of  the  occupier  (/). 

And  by  the  42nd  section  of  theS  &  4  Wm.  4,  c.  27,  this  analogical  Arrears  of  rent 
rule  has  been  in  some  respects  made  a  statutory  one.  "  No  arrears  of  coverablc'but*" 
rent  or  of  interest  in  respect  of  any  sura  of  money  charged  upon  or  within sU  years. 
payable  out  of  any  land  or  rent,  or  in  respect  of  any  legacy  or  any 
damages  in  respect  of  such  arrear  of  rent  or  interest,  shall  be  recovered 
by  any  distress,  action,  or  suit,  but  within  six  years  after  the  same 
respectively  shall  have  become  due,  or  next  after  an  acknowledgment 
of  the  same  in  writing  shall  have  been  given  to  the  person  entitled 
thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same  was 
payable,  or  his  agent.  Provided,  nevertheless,  that  where  any  prior 
mortgagee  or  other  incumbrancer  shall  have  been  in  possession  of  any 
land,  or  in  the  receipt  of  the  profits  thereof  within  one  year  next  be- 
fore an  action  or  suit  shall  be  brought  by  any  person  entitled  to  a 
subsequent  mortgage  or  other  incumbrance  on  the  same  land,  the 
person  entitled  to  such  subsequent  mortgage  or  incumbrance,  may 
recover  in  such  action  or  suit  the  arrears  of  interest  which  shall 
have  become  due  during  the  whole  time  that  such  prior  mortgagee  or 
incumbrancer  was  in  such  possession  or  receipt  as  aforesaid,  although 
such  time  may  have  exceeded  the  said  term  of  six  years.*' 

S.  If  the  defendant  was  a  bond  fide  possessor,  as  if  he  had  no  notice  if  defendant 
from  deeds  or  otherwise  of  the  title  of  the  infant  (wi),  even  although  ^^^0^*^, 
he  be  an  express  trustee,  but  ignorant  of  that  fact,  the  account  will  value,  or  title 
not  be  given  further  back  than  the  filing  of  the  bill.     So  if  the  title  r^cted^o 
be  disputable,  and  the  law  unsettled  (n).     So  where  there  has  been  a  filing  of  the 
mere  adverse  possession,  and  upon  application  to  the  Court  upon  g^  '^\^^^  mere 
grounds  of  equitable  relief,  the  plaintiff  appears  entitled  to  an  account,  adverse  pos- 
but  there  has  been  no  fraud,  concealment,  or  adverse  possession  of  ^J^J" 
any  instrument  without  which  the  plaintiff  could  not  proceed,  the  concealment. 
account  will  be  taken  only  from  the  filing  of  the  bill(o).     And  the  rule 
will  be  the  same  where  the  whole  family  and  parties  concerned  were 
ignorant  of  tbeir  rights  (p).  So  in  Drummond  v.  Duke  of  St  Albans  {q\ 
it  appeiared  that  a  Duke  of  St  Albans  being  entitled  to  the  office  of 
r^strar  of  the  Court  of  Chancery,  mortgaged  the  same,  and  a  subse- 
quent duke,  but  who  was  not  heir-at-law,  took  possession  and  received 
the  profits,  thinking  he  was  heir.     On  a  bill  by  the  heir-at-law,  who 
vas  an  infant,  for  an  account  of  the  profits,  the  Court,  after  deciding 
chat  the  present  duke  was  a  trustee  for  the  heir-at-law  and  the  mort- 
gagee, yet  inclined  only  to  give  the  profits  from  the  filing  of  the  bill. 


(Ic)  Itfonjrpenny  v.  Bristow,  ibid. 
(0  Piilteney  v,  V»^arren,  6  Vw.  72. 
(«)  Dormer  v.  Fortescue,  3  Aik.  1*29. 
(n)  Fordcr  r.  Wade,  4  B.  C.  C.  521. 


(o)  Palteneyo.  Warren,  aHt«, 

{p)  Edwarfl«  v,  Morgan,  ArClu*.  541. 

(V)  5  V'e*.  432,  a. 
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Pt.  hi.      restore  the  estate  and  account  for  the  profiu, 

Ch^'u  S-ill  '"f*"*  ''f  ^^^  Court  for  bim  (*) ;  and  they  are  dii 

"~^  what  they  have  made,  or  but  for  their  wi\tii\ 

made  (f),  the  cestui  qtte  tnut,  if  he  choose  the 

price  at  which  the  trustee  bought,  with  inlerest, 

Oftinde,  Such,  also,  is  the  law  of  the  Court,  if  the 

'  afarm,  a  trade,  mines,a  coal-factor,  or  otherbai 

perly  disposed  of  (u);  and  in  Wilkimont.  Sta 

ordered  to  account  for  all  the  proBts,  and  also  t 

have  been  made  if  the  infant's  property  had  be 

of  the  business  in  which  it  was  not  so  employ* 

OfalcMc  With  respect  to  teases  of  the  infant's  prop 

(tn^ed.  benefit,  in   fValley  t.  Wallet/  (c)  the  infant, 

renewed  lease  had  been  made,  was  declared 

possession,  and  to  have  the  benefit  of  the  lei 

Irom  the  alienees :  each  to  account  for  ihe 

possession,  but  being  allowed  for  repairs,  line 

When  nia  not      'f  ^®  sale  be  for  the  benefit  of  the  infant 

Mt  iwde.         unless  he  require  it,  when  of  age  (to). 

AllomneM  1*lie  trustee  will  have  all  just  allowanct 

niida  ia  redact  repairs   which    are  substantial  and    lasting 

held  that  where  the  contract  was  vitiated  b 

will  be  made  for  necessary  repairs  only,  and 

Tiilaofinr.        The  reconveyance  of  the  estate  will  be 

bmbmdfd*     titles  and  interests  of  lessees,  and  otherS  w\vi 

befDteauii        trustees  6 OTid^^e  before  the  pendency  of  t\ 

^meo  g^  j£  jj^^  j^^j  ^^  realty  be  directed  \.o 

compeDsaiion    and  it  be  not  sold,  or  at  an  under  value,  oi 

toofo'coD-'    thereby  become  deteriorated  in  value,  the 

Tenion  Of  nit  for  the  diS^rence  between  the  money  actu,-: 

gsDtif.iiUMioi  duced  on  a  resale,  and  for  the  intermedial 

complied  »iih.  quired  to  pay  the  money  and  the  interest 

moBt  for  the  infant's  benefit,  or  at  his  opti 

we  have  seen  to  l>e  estimated  by  the  Ala^' 

reasonable  diligence  in  the  management 

under  circumstances  of  haste  and  impro'vv 

the  interests  of  one  party  at  the  expense 

(t)  Killlck  E.  FltxMj,  4  B.  C.  C.  160.  «.  iwii 

D.  WheliHl^u.  Cooknu,  1  Ve<.8i6Ve*.  fia.    i 

627i  IB.  C.  C.  197;  aaCC.WO;  3  Da'«« 

B.C.  C.  117;  8  Voi.853.  <'^ 

(0  ISch.  &U  442.  ?« 

(u)  6  Mid.  IS3;  8  Vei.  3SI.  >^' 

(u)    Cook  V.   Colli[«ndn,  Jtc   607.  u«v   i 

DockcT  II.  Somei,  3  M.  &  K.  6SS,  vrfaere  Cr 

cam  CDllecUd,  &ad  I  Vei.  42.  <  „ 

(e)  1  Veen.  487.     Sea  aUo  limilBr  de  >  « 

creel  in  Keech  i>.  Sudibnl,  Sel.  C**.  Ch.  ^«r 
61.    Holt  V.  Holl,  Cm.  Ch.  191.     BlewiU 
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So  under  similar  circumstances  of  default  and  lacties^  although  not     Pt.  IIL 
sufficient  wholly  to  bar  relief,  yet  the  Court  will  sometimes  not  permit  q^^  vil.  s  I 
the  plaintiff  to  open  the  whole  account,  but  the  onus  will  be  thrown  and  the  onus 
upon  him  of  impeaching  the  transaction,  although  in  general  the  rule  ™*y^  \^™Jff 
be  that  the  executor,  guardian,  or  trustee  shall  shew  satisfaction  or  of  impeaching 
acquiescence  (ft).    Thus  in  BrowneU  v.  Brownell  (c),  under  the  will  *^*  *^^^^ 
of  the  fitther,  the  share  of  an  infant  son  in  certain  personalty  was  to 
be  laid  out  for  his  benefit  until  he  attained  twenty-three ;  the  de- 
fendant, the  elder  son,  settled  the  account  after  the  younger  came  of 
age,  and  paid  him  an  alleged  balance,  without  vouchers ;  certain  items 
were  discovered  to  be  fraudulent,  and  ten  years  after  the  younger  son 
filed  his  bill  for  relief,  but  he  was  not  sufiTered  to  open  the  whole  ac- 
count, but  only  to  surcharge  and  falsify  the  items  specified  {d}.    So 
io  Chalmerv.  Bradtey  (e),  where  the  delay  exceeded  thirty  years  after 
full  age  attained,  and  the  bill  was  for  an  account  and  reconveyance 
against  the  representatives  of  trustees  ;  accounts,  kept  by  a  deceased 
party  at  the  time,  were  directed  to  be  taken  as  primd  facie  evidence, 
throwing  on  the  other  side  the  onus  of  impeaching  them.    In  Cooke 
V.  Cottingridge  (/),  the  accounts  were  not  impeached,  but  the  plaintiff 
succeeded  in  setting  aside  a  sale  of  the  partnership  property  by  the 
executor  to  himself;  the  account  before  the  Master  was  limited  to  the 
last  account  settled  by  the  testator,  or  the  executors  since  his  death. 

It  will  be  recollected  that  executors  will  not  in  general  be  charged  Rule  as  to 
with  interest  but  from  the  end  of  the  year  after  the  testator's  death,  by^e'3S:StS!**'* 
on  the  principle  that  it  may  be  wanted  for  the  purposes  of  the  estate : 
the  general  principle  is  to  inquire  whether  the  fund  has  been  kept 
for  any  other  purpose  than  that  of  discharging  the  growing  claims 
upon  it  {g)\  but  a  difierent  rule  attaches  to  trustees — they  will  be  As  to  tnutee«. 
charged  from  the  accruer  of  the  infant's  title  or  the  time  of  the  wrong 
done ;  as  also  will  be  executors,  if  they  have  employed  and  made 
profit  of  the  infant's  estate  (A). 

4.  It  should  be  observed,  that  in  order  to  compel  a  party  to  Penon  not 
account,  he  must  be  made  a  party  to  the  suit,  unless  it  be  as  to  mat-  ™\he  su^t^nly 
ters  occurring  subsequently  to  the  infant  being  made  a  ward  of  Court ;  ^  account 
w^hen,  of  course,  he  is  liable  to  the  Court,  for  every  one  of  his  acts,  mencement 
The  jurisdiction  in  infancy  does  not,  therefore,  extend  to  order  a  ®*  **' 
person  who  had  intermeddled  with  the  minor's   estate  before  the 
minor  was  made  a  ward  of  Court,  to  account,  without  making  him  a 
pa.rty  to  the  suit ;  and  where  a  third  person,  indebted  to  the  estate  of 
the  minor,  and  having  refused  to  account  or  pay  the  balance,  was 
attached,  it  was  held  there  was  no  authority  to  act  thus  against  him, 
not  being  in  privity  in  the  matter  (f). 


ih^  4  Vcs.  366.  (/)  Jac.  607. 

Cc)  2  B.  C.  C.  61.  \g)  See  per  Lord  Tburlow,  2  Cox»  116. 

(^H)  See  also  Chambers  r.  GoMwin,  5          (h)  Burden  v.  Burden,  cited  1  J.  &  W. 

V^flw  837.  122 

CO  li.  &  W.  G5.  (i)  In  re  Brady,  1  MoUoy,  254. 
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Pt.  111.      at  the  option  of  the  infant,  or  which  will 

Book  II.       ,      ,        "^       ,  , '       , 

CB-Vii.s.nr.  he  be  merely  empowered  to  invest,  or  r 

ir  merely         ment,  but  he  do  not,  he  will  be  char 

tTia^ein.  *"**  required  to  replace  the  money,  wi 

would  have  purchased. 

InvMtiiiK  InPride  v.  Foois^  a  trustee  invested  on  i 

fccu!i*  ""^  !*■■  cents.,  in  which  he  was  directed  to  in 

ceeds,  and  he  was  ordered  to  purchase  i 

been  purchased  with  the  sum  invested  or 

mortgage,  at  the  fair  market  price,  togetl 

mulation  which  would  have  been  produc 

the  dividends. 

CisCT  wiieie         But  there  are  many  cases  in  which 

^"miXw       *'*^  guardian  or  trustee  will  be  greate 

charged  faigbei  every  farthing  he  has  or  ought  to  ha 

appears,  that  formerly  it  was  held,  that 

able  for  profits  or  interest  when  he  em 

Olil  rule  aF       otherwise  used  them,  as  the  law  then  w 

MymenVof^      ^ound  to  make  his  cestui  que  tnaft  esl 

iDtueu.  the  case  even  where  an  executor  called 

security  at  interest  by  his  testator,  and 

tinction  was  drawn  between  a  sohent  a 

between  specific  legacies,  and  general  t 

firmly  settled,  that  without  regarding 

Tnuu,  „„^     executor,  trustee,  ot  guardian,  shall  s 

ucoDDt  for  all  profits  he  may  have  or  ought  to  have 

the  loierem or     ~,  ,  .       7      .~  . 

profit  he  hu     The  rule  seems  now  to  be,  that  if  they  n 

M^mi^'  the  balances  in  their  hands,  unless  ii 

charged  only  at  th'e  rate  of  the  Court, 

or  a  greater  profit,  they  shall  be  charge 

they  shall  be  charged  five  per  cent,  if  ti 

it  be  greater :  or  in  case  of  their  havir 

if  they  have  done  damage  to  the  estate 

but  four  per  cent. -only  if  they   lia» 

DiMidction  be-  Without  employing  it  (v).   In  Tebbx  v. 

tween  Qwii-      j^jj  Jo,^  ti,j,t  ^  souud  distinction  is  t 

gence  and  cor-         ...  ,    , 

rupiion.  and  corruption  m  executors,  and  that 

(m)  Bocke  ..  Hart.  11  Vet.  58.     Ajh- 
bnrahani    v.    ThompwD,    13    Ve*.   402. 

(d)  Marth  v.  Hunler,  6  Mad.  295.  Fe 

(p)  Forbe*  tr.  Rosa,  2  Coi.   116.     Re  C- 
HiJliard.  1  Ves.  ina.  90.  Haakey  v.  Garret. 

1   Vet.   juiu   339.      Braon   t>.    LitloD,    10  v 

Mod.  21.    HilJ  0.  Hallel.  1  Coi,  138.  1-2 

Cf  >  GroiTcnor  d.  Cartwright,  2  Ch.  Cob,  \ 

21.   LiDchB.C>ppj,2Ch.  C«.  35.    Rat-  K 
elifii!  V.  GraTO>.  3  Ch.  Ca>.  1S3. 

(r)  BronGeld  v.  Wyiherly,  Prec.  Ch.  v. 

SOS.     Adamav.  GaU.2  Atk.  106.  2 
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sonally  responsible  to  the  suffering  party  for  the  loss(c).  Such  is  the      Pt.  III. 
rule  also  where  trustees  are  empowered  to  lend  money,  and  to  mort-  ^h^*  s^ili 
gage,  and  they  do  so  on  an  insufficient  security ;  they  are  charged  ' 

with  the  loss,  and  with  the  interest  on  the  money  which  is  deficient(£2.) 

If  the  bill  pray  a  resale,  a  reference  used  to  be  made  to  the  Master,  If  the  bill  pray 
to  inquire  whether  it  would  be  for  the  benefit  of  the  infant  that  a  re-  *  '•""^®' 
sale  should  be  made  (e) ;  but  now  in  such  a  case  the  property  will  be 
put  up  at  the  price  at  which  the  trustee  or  guardian  purchased,  and  if 
there  be  no  advance  he  will  be  held  to  his  bargain  (/). 

3.  If  the  property  be  personalty,  and  it  be  lost  by  the  act  of  the  if  property  be 
trustee  or  guardian,  or  be  retained  by  him,  he  will,  as  a  general  ,^bl?i"^m«'m' 
rule,  be  ordered  to  replace  it,  and  to  pay  interest  at  the  ordinary  rate  how  to  be  made, 
of  the  Court,  which  is  4/.  per  cent,  from  the  time  of  the  loss  or 
retention,  but  if  it  be  misapplied,  at  5/.  per  cent.  (^) 

If  the  property  be  stock  or  other  securities,  or  be  money  which  is  if  stock  or 
directed  to  be  invested  in  stock  or  securities  which  are  specified,  a  applied. 
question  may  arise,  according  to  what  rule  are  they  to  replace  the 
fund,  or  purchase  the  stock  ?     If,  then,  the  trustee  or  guardian  im- 
properly sell  out  the  stock,  or  suffer  another  to  do  so,  he  will  be  com- 
pelled, at  the  option  of  the  cestui  que  trusts,  or  of  the  Court  for  them 
if  they  be  infants,  to  replace  the  specific  stock  as  it  was  at  the  time  of 
the  misappropriation  (A),  and  repay  the  dividends  accrued  since,  or  to 
account  for  the  proceeds  of  the  sale  and  interest  (j)  at  Jive  per  cent, 
if  he  have  used  it  for  his  own  purposes  (A).  In  Brien  v.  O'EHen^  the 
trustee  had  yielded  to  the  excessive  importunity  of  the  cestui  que 
trust,  and  Sir  A.  Hart  held,  the  trustee  should  only  replace  the  stock, 
and  that  the  cestui  que  trust  was  not  entitled  to  the  option  of  having 
the  money,  as  the  trustee  did  not  make  any  profit  himself.  If  a  trustee  Trustee  neg- 
^iirected  to  invest,  neglect  to  do  so,  and  the  stock  rises,  he  will  be  ^^^^^^ 
ordered  to  purchase  so  much  stock  as  the  legacy  or  money  would  have 
produced  at  the  time  the  investment  ought  to  have  been  made  (/). 
So  if  neglecting  to  invest  when  directed,  he  will  be  charged  5L  per 
cent,  on  the  balances  in  his  hands,  whether  unemployed  or  not  by 
liim  (//),  or  the  stock  and  dividends  which  he  might  have  purchased 


<e)  See  Ord  v.  Noel,  5  Mftd.  440 ;  Aooo. 
6  3Iad.  1 1.  Pechel  v.  Fowler,  2  ADtt.  560. 
f^urner  o.  Harvey,  Jac  178.  Bridze§  o. 
Rice,  1  J.  &  W.  74.  Mortlock  o.  Bailer, 
lO   Ves.492. 

C<<)  Sckkney  v.  Sewell,  1  M.  &  C.  8. 
CO  Campbell «.  Walker,  5  Ves.  678. 
</)  Lister  o.  Lister,  6  Yes.  633.     £x 
nes,  8  Ves.  351.     £x  parte  Ben- 
eft,  10  Ves.  381.    Bobinson  v.  Ridley,  6 

% 
Cs)  Forbet  v.  Bom,  2  Cox,  116.    Hall 
^laUet,  1  Cox,  138.  Tebbs  v.  Carpenter, 
.  306 ;  In  re  HiUiard,  1  Ves.  inn.  90. 
0.  Soatiinuie,  3  B.  C.  C.  107. 
^o^lcy  V.  Ward,  1 1  Ves.  582.    Perkins  o. 
(^ w  nton,  1  B.  C.  C.  375.  Treves  «.  Towns- 
1  B.  C.  C.  386.    Hicks  ».  Hicks.  3 


Atk.  274.  Young  v.  Combe,  4  Ves.  101. 
Rocke  V.  Hart,  11  Ves.  68.  Hankey  v. 
Garret,  1  Ves.  jun.  236.  Carmichael  o. 
Wilson,  4  Bl.  N.  S.  146. 

(A)  KnatchbuU  o.  Femhead,  3  M.  &  C. 
123.     Adams  v.  Clifton.  2  Russ.  297. 

(t)  Bostock  V.  Blakeney.  2  B.  C.  C.  653. 
Ex  narte Shakestaft.  3  B.C.  C.  197.  O'Brien 
V.  O'Brien,  1  Moll.  353.  Raphael  o.  Boehm, 
11  Ves.  108. 

(ik)  Crackelt  v.  Bethune,  1  J.  &  W. 
586.  Mosley  v.  Ward,  11  Ves.  581.  Po- 
cock  v.  Reddington,  5  Ves.  794.  Piety  v. 
SUce,  4  Ves.  620.  Turner  v.  Turner,  1  J. 
&  W.  39.  Pride  v.  Fooks,  2  Beav.  430. 
/)  Byrchall  o.  Bradfonl,  6  Mad.  13. 

;//)  Urackelt  v.  Bethune,  supra. 
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Pt.  111.      not  in  general  permitted  to  question  tht 

Ch.  Vll.s.iv.  13A<^  by  the  executors,  unless  in  cases  c 

creditors  and  specific  legatees  can  alone  di 

monies  to  them,  and  receiving  aasels  in  n 

and  DOt  privy  to  any  misapplicatioo  of  the 

repay  the  assets  to  creditors,  although  laU 

Property  of  2.  But  if  the  property  itself,  from  any  c 

MTiTriihef  in  Preceding  scct I ons,  be  not  available  to  sa 

i.iioffDhaiiiii  then  the  property  of  the  trustee,  guard iai 

npicMDUtivei.  own  hands  or  in  those  of  his  represents 

without  notice,  and  shall  be  liable  there 

It  is  here  to  be  observed,  however,  it 

que  tnttt  of  a  guardian,  trustee,  or  exec 

contract  debt  only  (b),  and   was  only 

assets  after  his  death  ;  but  if  the  trustee  1 

formance  of  the  trust  under  his  hand  ar 

debt  (c),  and  if  he  covenanted  for  himsi 

bound,  in  respect  of  estates  descended ; 

devisees  in  respect  of  land  devised  {d)  ; 

4,  c.  104,  the  lands  of  a  debtor  are  lial 

by  simple  contract  or  specialty,  the  lat 

having,  however,  the  preference. 

At  btiween  As  between  the  several  trustees,  exec 

mubeh»iDg.     perly  of  all  will  be  equally  liable  who  ha 

the  trustee  may  proceed  under  the  deer 

at  hia  option,  collectivdy  or  singly  (e) : 

sitioo  does  not  mean  that  the  others  nee 

In  Manch  v.  CockereU{f).  the  Vice  CI 

the  authorities,  decided,  that  where  st 

in  a  breach  of  trust,  the  cestui  que  trta 

Alllmi«be      to  fecover  the  trust  fund  against  one  or 

the  trustees  who  are  living,  and  the  r 

who  are  dead,  parlies. 

By  the  xxxn  of  the  New  Orders,  it  i 
which  the  ptaintifi'  has  a  joint  and  s( 
persons,  either  as  principals  or  sureti 
bring  before  the  Court  as  parlies  to  a 
all  the  persons  liable  thereto;  but  th( 

(y)  Per  Lord  Eldon,   14  Vol.  361,  con-  «. 

firmiiw  Lord  Hirdw.  3  Atk.  235.  Scott  «.  aoi 

Tyler,  1  B.  C.  C.  431.  W 

(t)  Ketne  ■>.  RotarU,  4  Mad.  333. 

(a)  See  an  etrly  cue,  t/lttxt't  rue,  4  W 
InaL  86.     Bargbn.WenMDClb,  Ciry,  54, 

00  demurrer.  W 

(b)  Vemnut'.Viwdry,  3Alk.  119.  Cox  pa 
>.  Batemkn.  2  Vol.  19.     Keimu  v.  Fitz-        lo 


to  infaQli 
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charge  them  more  than  four  per  cent :  and  that  in  case  of  mere  negti-     Pt.  hi. 
gence,  only  four  per  cent,  is  given.  Ch.vils.iil 

It  seems  now  clearly  settled,  that  if  the  accounting  party,  unless  ^^  ^^   ^^  ^^ 
expressly  authorized,  use  the  infant's  money  in  trade,  whether  on  his  infont  umhI  io 
own  or  the  infant's  account,  he  shall  be  charged  5L  per  cent,  interest,  ^  ^' 
or  the  actual  profits,  at  the  option  of  the  Court  {w),  the  benefit  of  the 
infiint  deciding  the  choice,  or  of  the  infant  himself  when  of  age  (x).  In  and  mized 
the  case  of  Docker  v.  Somes,  the  fact  of  the  defendant's  paying  in  cer-  ^^i^^  trZtteJ 
tain  balances  admitted  to  belong  to  the  testator's  estate  into  one  general 
account  at  their  banker's,  and  drawing  as  their  occasions  required  interest  at  five 
upon  that  account,  as  well  for  their  own  ship  chandlery  business  as  ^^6tB°thU:ii 
for  that  of  the  testator  in  ship  building,  which  they  were  authorized  most  beneticial 
under  the  will  to  carry  on,  was  considered  as  a  use  of  the  assets 
of  the  testator  for  their   own  trading  purposes,  and  they  were 
charged  with  the  proportionate  share  of  the  profitsi  ascertained  by 
inquiry  before  the  Master.     Previously  to  this  case,  executors  and 
trustees  had  been  often  charged  5L  per  cent,  when  they  were  traders, 
and  had  lodged  the  money  of  their  cestui  que  trusts  at  bankers,  in 
their  own  names,  mixing  it  with  their  own  (y).     In  a  case  where  Cannot  unless 
the  trustee  acknowledged  he  made  great  profits,  though  he  could  not  ci^cumsraoceY 
fiimbh  the  particulars,  the  cestui  que  trust  waived  the  investigation  have  interest 
of  the  actual  gains,  and  5L  per  cent  net  was  charged,  with  annual  a^n/prVnts  for 
rests  («)•     But  unless  under  particular  circumstances,  the  plaintifis  another. 
must  choose  whether  they  will  have  interest,  or  the  profits  for  the 
whole  period,  and  they  cannot  take  interest  for  one  part  of  the  time 
and  profits  for  another  (a). 

And  it  seems  clear,  that  such  parties  may  be  charged  with  interest  Corruption  and 
at  five  per  cent  where  he  is  guilty  not  merely  of  negligence,  but  of  ^^f^asance. 
actual  corruption  or  misfeasance  (6),  as  where  he  called,  in  money 
out  at  five  per  cent,  and  kept  it  unproductive  (c). 

It  is  not  often  that  compound  interest  is  directed  to  be  charged  Compound 
against  trustees,  guardians,  or  executors,  but  in  some  gross  cases  it  ^^^h^^^^^^" 
'vrill  be  so  charged.  Thus  if  accumulation  be  directed  by  the  will  or 
deed*  and  the  direction  be  disregarded,  compound  interest  will  be 
charged*.  Thus  in  Raphael  v.  Boehm  (d),  a  case  previously  fully 
stated^  where  accumulation  was  directed,  but  the  trustees  and  executcMrs 
liad  employed  the  money  in  their  own  trade,  the  Master,  pursuant  to 


(v)  Burden  v.  Burden,  cited  IJ.  fie  W. 

<x>  Heatboote  v.  Hulme,  1J.  &  W.  122. 
JLaon.  2  Vee.  630.  £x  parte  Watson,  2 
V.  &  B.  414.  Docker  v.  Somes,  2  M.  & 
JC*  655.  Palmer  v.  Mitchell,  cited  ibid. 
672.  Treves  o.  Townshend,  1  B.  C.  C.  384. 
liocke  9.  Harte,  11  Ves.  61.  Attorney  Gen. 
C-.   Solley,  2  Sim.  518. 

(v)  TreTesw.  Townshend,jtipra,  Moons 
V.  I>B  Bemales,  1  Rnsi.  301.  in  re  Billiard, 


1  Ves.  iun.  90.    Sutton  v.  Sharp,  1  Ross. 
1 46.     Rorke  v.  Harte,  supra. 

(x)  Walker  v.  Woidward.  1  Russ.  107. 

(a)  Heathcote  V.  Halme,  I  J.  &  W.  122. 

(6)  Tebbs  v.  Carpenter,  1  Mad.  306. 
Bick  D.  Motley,  2  M.  &  K.  312.  Crackelt 
V.  Bethune,  1  J.  &  W.  588.  Docker  v. 
Somes,  2  M.  &  K.  670.  See  Meader  v. 
M'Cready,  1  Moll.  119. 

(c)  Mosley  v.  Ward,  11  Ves.  851. 

(d)  11  Ves.  92;  ante,  p.  611. 
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Pt.  III.  hence  cettui  que  tnut$  who  ba»e  to  co 
Ch.v1i  s.'iv.  ^^'''gi  »*  '"^  have  seen,  credilors,  are  ; 
assets  of  their  guilty  trustee  orguardlar 
mentioned,  or  where,  on  principle  of  pu 
be  occasioned  bj  taking  them  from  the 
occasioned  by  reducing  them  to  thei 
representatives  of  the  guilty  part;  who 
legatees  and  others,  without  satisfying 
breach  of  trust,  will  also  be  personally 
no  notice  of  the  circumstances  until  afl 
In  Marchv.  RuuellQ)),  in  1810  stock 
of  A.  and  B.,  in  trust  for  a  father  and  n 
to  the  children ;  A.  and  B.  afterwards  i 
B.,  who  wasted  it.  In  1818  the  father 
the  trustees  to  have  the  stock  replaced 
lifis;  but  the  father  compromised  the  i 
estate  was  distributed  among  his  lega 
having  received  their  legacies,  and  the 
one  of  them  was  paid  over  to  her  residu; 
being  made  in  ignorance  of  any  demai 
trust.  The  eldest  of  the  children  attain 
other  in  1823.  In  ISSSthey  filed  a  bil 
sonal  representatives  of  A.  and  his  surv 
representatives  of  his  deceased  lef;ate< 
one  of  those  deceased  legatees,  and  aj 
praying  to  have  the  fund  replaced.  ^ 
assets.  The  Lord  Chancellor  held 
representatives  and  the  personal  rep 
upon  to  refund;  in  so  decreeing  lie 
might  say  all,  the  cases  in  which  thi 
to  refund,  had  been  cases  in  which  i 
in  ignorance  of  the  clum,  and  legat 
was  not  to  take  security  to  refund, 
refund,  if  subsequent  demands  are 
blished  rule.  Chat  creditors  might  folic 
to  whom  they  had  been  delivered  in  ig 
and  that  there  was,  therefore,  nothii 
remedy,  unless  in  case  of  acquiescen 
on  the  part  of  the  plaintiffs,  which  I 
So  in  KnatchbuU  v.  Ferrihead  (r 
trustee,  on  a  bill  filed  against  them  b 
ment  of  the  trust  fund,  and  for  an 
assets  which  would  have  been  suffit 
committed  by  their  testator,  beside 

(p)  3U.  &Ci.m. 
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from  the  last  settlement,  as  if  the  partnership  still  continued,  for     Pr.  lii. 
the  profits:  interest  was  allowed  on  payments  out  of  his  estate  to  his  CHj^i.'&iii, 
fiunily,  which,  in  reality,  were  part  of  the  purchase  money,  at  51.  ""^ 
per  cent. ;  and  interest  on  such  payments  seems  to  have  been  allowed 
in  Carmiehael  v.  fFilsan  (jj),  and  Kilbee  v,  Sneyd  (pp),  where  the 
subject  of  the  accounts  was  not  matter  of  trade. 

It  may  be  here  remarked,  that,  in  calculating  the  compensation,  a  Trustee  not 
trustee  will  not  be  charged  with  imaginary  values  ( q) ;  and  being  re-  ^^^^y  ^"^ 
garded  as  a  mere  stakeholder,  he  will  not  be  liable  for  more  than  he  value. 
has  actuaUy  received  (r),  except  in  cases  of  very  supine  negligence, 
or  wilful  default  («). 

An  executor  will  not,  in  general,  be  charged  with  interest,  but  Kxecotor  how 
firom  a  year  firom  the  testator's  decease  (<),  and  he  may  set  off  all  pay-  ^  *'^* 
ments  made  on  account  of  the  testator ;  even  if  the  breach  of  trust  be 
committed  by  a  co-executor,  and  not  by  him,  he  is  entitled  to  an 
inquiry  to  that  efiect  («}. 


SECTION  IV. 

Of  the  Fund  out  of  tphich  Compemation  i$  to  be  nuide  for  Breaches  of 

Truet,  and  Wrongs  to  Infante* 

The  property  of  the  infant  itself,  so  misapplied  or  alienated,  will.  Fund  out  or 
in  the  first  place,  be  liable,  in  whosoever  hands  it  may  be,  if  consist-  ^^^  to°Sf*°' 
ently  with  the  rules  of  the  Court  it  can  be  got  at,  towards  satisfaction  made  u>  infants 
of  his  claim.     Thus,  as  we  have  seen,  purchasers  of  land  or  other  J**?  property 

itself 

property  alienated  by  trustees  or  guardians,  having  due  notice  of  the 
trustee  or  infant's  right,  must  restore  it  to  them,  together  with  the 
mesne  profits  (v),  they  being  in  all  cases  construed  to  be  trustees 
for  the  infant;  and  even  the  lessee  for.  valuable  consideration  of  such 
a  constructive  trustee  will  be  bound  (t£7)to  give  up  his  interest. 

So  in  Hill  v.  Simpson  {x),  where  an  executor  had  transferred  the 
testator's  property  to  a  banker,  to  secure  his  own  debt  and  future 
advances,  even  general  legatees,  one  of  whom  was  an  infant,  were  held 
entitled  to  follow  the  fund  and  have  a  re-transfer,  on  the  ground,  that 
the  bankers  were  infected  with  the  legal  fraud.  However,  it  is  a  well-  ^  cues  of 
known  rule  of  Courts  of  Equity,  that  residuary  or  general  legatees  are  propert7*for*°^ 

their  owa 

(p)  4  Bl%h,  N.  8.  leO.  3  Moll.  80.  2  P.  Wins.  681.  Wtlley  v.  Walley.  1  Vem'  pvposes. 

(to)  2  Moll.  235.  487,  and  the  cases  cited  p.  620.    Vande- 

(f)  Palmer  v.  Jooes,  I  Vern.  144.  bende  v.  LivingstODi  3  Swanst  625.   Adair 

(r)  Howaid  V.  Webster,  Sel.  Cas.  Ch.  v.  Shaw.  1  Scb.  &l  L.  262.      Parker  v. 

63.  Brooke,  9  Ves.  583.    Sanders  v.  Dehew, 

(9)  Pybna  v.  Smith,  1  Ves.  jun.  193.  2  Vem.  271. 

PaJmer  v.  Jones,  tupra,  (io)  Malpas  o.  Ackland,  3  Raas.  273. 

<t)  Fofbeev.  Rims»2  Cox,  115.  (x)  7  Ves.  152.     Taylor  v.  Hawkins,  8 

<«)  Waiiamsv.  Nixon,  2  Beav.  472.  ibid.  209.  M'Leod  v.  Dnimroond,  14,  353» 

(v)  Anu,  p.  688.    Mansell  v.  Mansell,  17,  152. 
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CHAPTER  Vr 


At  to  the  mode  by  which  Gitardiaiu,  Tn 
be  forced  to  restore  the  TnfanCi  Propert 


Ch.  VIII.  1-  There  is  no  way  of  forcing  an  execu 

Account  and  account  foF  and  restore  the  infant's  proj 

rotuution  in  ,j,gy  cannot  do  80  on  motion  before  the  ti 

respect  of  «n  ■'                                             .      ,.         >  ■ 

ioraoi'i  etute.  where  several  trustees  are  implicated  in  a 

C*"""!?  '*     be  true  that  the  cestui  que  tnut  may  pn 

■nU.  against  all  and  every  of  the  trustees  he  pi 

the  breach  of  trust  (6),  yet  (unless  it  be  con: 

reference  to  this  case)  the  tuU  must  be  b 

the  represenutivea  of  those  whoare  dead,  s 

be  made  parties  (c) ;  but  not,  it  appears,  s 

not  implicated,  if  the  defendant  admit 

But  iajunctioM  Upon  a  bill  beinfl  filed  in  Equity,  requi 

msj  be  ob.  '  .  ,   ~  ,      r, 

taioed  iQ  ihe      trustee  lor  an  mtant  to  account,  the  Lt 

mein  rime.       acting  in  the  trust  or  guardianship,  fro 

lodging,  or  a  balance   alleged   to   be 

the  transaction  complained  of  be  aide 

pleted  (e). 

ir  tgtinti  aie-       Where  a  bill  is  brought  against  an 

utmii  uMi*.     ^^g^Jt  or  satisfaction  for  a  breach  of 

answer  tiie  plaintiff's  demand,  the  acco 

he  deny  assets,  it  becomes  necessary 

taken  ;  but  if  by  his  answer,  although 

personal  liability  in  himself,  (as  where 

trustee,  to  whom  real  estates  were  beq 

personalty,  made  a  coropromiae  with  tr 

will,  by  giving  up  personal  estate  to  ti 

debts  and  legacies,)  he  will  be  orderei 

being  taken  (/). 

But  account  and  restitution  cannot 


(a)  lU  Burke,  1  B.  &  B.  14. 

(6)  3  SwiDtt  75. 

(c)  MuDch  V.  CiKkerell,  B  Sim.  49. 

{d)  WiIkiiuoae.ParTT,4R(>ii*.3T5.  Bt 
the  33Dd  of  the  New  Orders,  it  it  daclu«d 
thil  in  all  caw)  in  wbich  tfae  plaintiff  has 
made  a  joint  and  leveril  demand  Bgaiaat 
•everal  penona,  either  ai  prineipala  or  ■>»«- 
tie*,  il  liall  hM  it  nanuary  la  brin]'  before 
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one  or  more  of  the  persons  severally  liable.**    Whether  this  be  ap-     Pt.  III. 
plicable  to  the  case  of  co-trustees,  as  well  as  partners  or  joint  con-  ch.vii.s.'iv. 
tractors,  seems  questionable. 

However,  as  between  the  trustees  themselves,  and  as  between  the  but  contirrer 
trustees  and  third  parties  who  have  reaped  benefit  from  the  breach  f^ud  fixed  with 
of  trust,  the  Court  will  fix  the  loss  on  the  party  who  was  the  contriver  ^^  loss, 
of  or  gainer  by  the  fraud  (g). 

And  it  is  the  rule  of  the  Court,  that  if  a  trustee  err  in  the  manage-  Cettui^tnat 
mentofthe  trust,  with  the  approbation  of  the  cestui  que  trust,  the  ^^^i^ 
loss  must  be  made  good  for  it,  out  of  the  estate  of  the  person  who 
consented  to  it  (A),  but  the  consent  must  be  with  the  proper  forma- 
lities, if  any  are  required ;  for  where  the  trustees  of  a  marriage 
settlement,  whereby  property  was  limited  to  the  wife  for  her  separate 
use,  with  power  to  them  to  advance  the  trust  fund  to  the  husband, 
on  his  bond,  with  her  written  consent,  advanced  it  at  her  request, 
but  not  on  his  bond,  and  without  her  consent  in  writing,  they  were 
held  not  entitled,  on  its  loss  by  his  bankruptcy  (i),  to  be  indem- 
nified, so  far  as  the  wife's  interest  extended.   Where  a  tenant  for  life  Tenant  for  life 
has  been  wrongly  in  possession  of  the  dividends  of  stock,  which  ought  ^cemne^ 
to  have  been  converted,  he  will  be  accountable  for  the  excess  beyond  dividends. 
what  he  would  have  received  if  invested  {k) ;  and  the  executors  or 
trustees  are  chargeable,  also,  in  such  a  case  (Q. 

But  also,  as  before  mentioned,  the  assets  of  the  trustee,  executor.  Assets  of  mis. 
or  guardian  in  the  hands  of  his  representative,  whether  personal  or  real,  j^h^ndf  o  "^^ 
(but  as  to  real  only  in  the  way  pointed  out  by  the  statute)  (m)  if  he  be  reprpsent&tivee 
dead,  are  liable  to  make  good  the  loss  occasioned  by  the  breach  of  * 
trust,  together  with  interest  and  costs ;  if  they  admit  receipt  of  assets 
without  an  account,  but  if  they  do  not,  after  accounting  (n);  this  posi- 
tion IS  so  well  established  that  there  is  no  necessity  to  state  it  more  at 
length.  But  if  assets  have  been  distributed  in  ignorance  of  the  demand,  How  far  sucb 
thei^  questions  frequently  occur,  how  far,  and  into  whose  hands,  these  ^**^  *** 
assets  are  to  be  followed,  and  who  are  liable.     We  have  already  seen 
how  far  purchasers  for  valuable  consideration,  without  notice  or  even 
with  notice,  are  protected  {nn\  and  that  in  general  volunteers  are  not 
protected,  nor  in  any  case  parties  who  have  notice  of  the  breach  of 
trust  or  claim,  whilst  parties  buying  or  receiving  from  executors  in 
discharge  of  their  duty  are  so  (o).     However,  the  case  of  demands  by  ^  <^*»  ^[  ^^^ 

■•«■  •/•!  i.^1  .  i-i      ditore  and  spe- 

creditors  and  specific  legatees  are  found  to  be  exceptions  to  this  rule;  cific  legatees. 


(^)  £z  parte  Sbakeshaft,  fttpra.  Tmfford 
V.  3oehiii,  3  Atk.  440.  Lord  Montfort  v. 
C^ra  Cadogan.  17Vei.485;  19  Yes.  635. 
Howe  V.  Earl  Dartmouth,  7  Vet.  150. 

<Jk>  PerLoid  Hardw.  3  Atk.  44.     Per 

Lortl  £]don,  19Ves.635;3Mer.3.  Booth 

-.     Hooth,  1  Beav.  125.    Brice  o.  Stoker, 

1     \''es.  325.    Undervirood  v,  Stevens,  1 

^ler.  702.    NaU  r.  PuQter,5  Sim.  555. 

I  i)    Cocker  v.  Qaayle,  1  R.  Sc  M.  535. 


(k)  Howe  V.  Earl  Dartmouth,  7  Ves.151. 
Mills  V.  Mills,  Lewio,  313, 1835,  V.  C. 

(/)  Dimes  v.  Scott,  4  Russ.  195. 

(m)  3  &  4  Wm.  4,  c.  104. 

(fi)  Walker  v.  Symonds,  3  Lev.  88. 
Heathcoteo.  Hulme,  1  J.  &  W.  122.  Burffb 
v.Wcntworth,  1  Salk.  54.  March  v.Russell, 
1  M.  &  Cr.31. 

(nn)  Ante,  p.  688. 

(o)  Ram  OD  Assets,  573. 
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Pi.  III.  But,  as  we  have  seen  (^gg),  laches 

Cb  vui      "^  Limitation,  after  they  attain  full  a 
an  infant,  having  a  lef^al     title,   coi 
legal  remedy,  by  death    of  the  part 
guished ;  in  such  case   as    the    right 
a  remedy  at  Law,  Equity    will    not 
to  do  so. 
Ipqniriniaio       4.  In  cases  of  breach   of  trust,  on 
■hendiiM^   quiries  are  otlen  directed  before  the  JV^ 
Mute'''*        '"  ''**  «*■*!  where  they  are  not  clear, 
examples : 

As  to  whether  any  interest  or  advan 
trustee  (*) ;  but  inquiries,  as  to  balances, 
first  instance,  unless  misconduct  be  pron 
directed  as  to  whether  a  trustee  had  exceedt 
gamekeepers  (u) ;  as  to  whether  the  cettuigu 
but  this  inquiry  will  not  be  directed  vhe 
allege  or  show  any  circumstance  towarc 
escence  (u>) ;  so  as  to  whether  the  trustees  had 
according  to  the  directions  in  the  will  (x);  ai 
question  were  sold,  and  whether  in  s  provident 
estate  they  ought  to  have  been  sooner  sold,  and 
sustained,  with  liberty  to  state  special  circum. 
whether  certain  expenditure  by  the  trustees  was , 
as  to  what  time  several  sums  of  money  came  in 
trustees,  and  to  compute  interest  (a) ;  so  as  to  . 
hands  of  the  executors,  at  certain  limesi  and  flit 
those  times  (6)  ;  so  aa  to  whether  il  would  be  l 
vantage  of  the  infant  lo  take  interest  or  proStsi 
amount  of  profits  mBde(iOi  ao  as  to  vfietlier  it  i 
advantage  of  the  infant  to  compound  a  debt  or  tbs 
the  circumstances  (e) ;  so  whether  niici  were  prcj 
and  conducted,  and  whelber  any  money  hid  beei 
negligence  of  the  executor  (/)  j  k  whether  morlj 
vestments,  by  executors  and  iruBtees,  had  been  ben 
Infants  (g),  and  as  to  many  ether  circumstanees  of  the  B 

Bolton  V.  Drane.  Prcc.  Cb.  517 ;  HuHeg  fi)  Sricbnt  Stnll  I 

e.  Sinip»0D,3Vein.7M.    TiUj  ^  Biidpi,  (j)  Birt»,,BiiW,  I. 

Free.  Ch.  252.  (i)  UnUrir  n  Siri,  Ci 

(m)  Anu.  p.  689.  C»  tM. 

(r)  Bini»«]lii.Btrnw«ll,3B.P.CTl,  (a)  flipM t, ftnto, " 

HalloBv.  SimpwD,  3  Vera.  732,   NdtUb  (()  HkII(ii,  Butfti.H 

B.Frecker,  1  Alt.  525.  PulumjiWimt,  (()  Biniea  >  Bu**  owJ 

6  Vtt.  8S.  13j. 

(I)  Whiitlcrc  N«wm>n,)Vo.ia  (J)  Cool  t  (WMb.  Jn 

(1)  Law  V.  HuQler,  1  Rua.  lOO.  illi. 

<h)  Wtbbp.  Shifldibqry.TValBO.  |i)  NomiiN««u  I'C/i 

(b)  W.Ueru.  Sjniond».3S..H.Ckil.  [/)  CmicW  c  Hta«,)EI 

nut  *.  Bnulle;.  1  J.  *  W.  51.  1«. 

(■)  Mwih  r.  Riwtll.  3M,!.C:.4l  (()  Cottu.miihi.ft 
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held  chargeable  with  the  loss  occasioned  by  such  breach  of  trust,      Pt.  III. 
although  they  had  paid  all  the  debts  of  which  they  had  knowledge  Cb.vils.iv. 
out  of  the  assets,  and  had  distributed  the  whole  surplus  among  his  — — ""^ 
residuary  legatees  many  years  before,  and  at  a  time  when  they  had 
no  notice  of  the  breach  of  trust  or  of  any  claim  in  respect  of  it :  the 
Lord  Chancellor  observing  that  they  ought  to  have  passed  their  ac- 
counts in  Court ;  for  if  they  had  done  so  they  would  have  been  dis- 
charged from  future  liability,  and  the  creditor  have  been  left  to  his 
remedy  against  the  legatees;  but  that  if  an  executor  pay  away  the 
residue  without  passing  his  accounts  in  Court,  he  does  it  at  his  own 
risk. 

If  a  guardian  or  trustee  become  bankrupt  or  insolvent,  the  infant.  If  the  gaarditn 
by  his  guardian  (r),  may  prove  the  debt,  either  against  the  separate  come'i»^k- ' 
estate  of  the  trustees  («),  or,  if  they  are  partners  of  a  firm,  against  all  >^pt- 
who  on  inquiry  can  be  fixed  with  knowledge  of  the  breach  of  trust  {t) ; 
but  the  executor  or  trustee  cannot  prove  against  his  own  estate. 

In  case  of  the  bankruptcy  or  insolvency  of  any  parties  who  are  Or  party  is- 
indebted  to  the  infant,  he  may  prove  the  debt  by  his  guardian  («).  ^Qf^i, 
So  if  the  parties  who  have  received  the  trust  monies  of  the  infant 
are  in  this  situation,  the  executor  or  trustee  may  prove  under  the 
commission  of  the  person  to  whom  it  was  lent  (o).  If  the  trustees 
be  bankrupt,  as  well  as  the  person  to  whom  the  money  was  lent,  the 
latter  estate  is  first  liable,  but  cestui  que  trust  may  also  prove  against 
the  bankrupt's  estate,  for  the  value  of  the  funds  at  the  time  of  the 
bankruptcy  (to).  If  a  child  who  lives  with  his  father  earns  money 
which  the  father  receives,  the  child  is  entitled  to  prove  for  the  residue, 
afler  deducting  his  maintenance  (x). 

If  interest  would  have  been  decreed  in  equity  against  the  trustee 
himself,  it  will  constitute  part  of  the  debt,  in  the  proof  against  the 
estate  in  the  hands  of  the  assignees  (y).  And  if  the  breach  of  trust 
was  for  a  sale  of  stock  and  misemployment  of  the  money,  the  cestui 
que  trust  may  at  his  option  prove  either  for  the  proceeds  of  the  sale 
or  for  the  price  of  the  stock  at  the  date  of  the  commission  (is). 

(r)  £z  pvte  Bolton,  1  Atk.  251.    Wal-  (o)  1  Cox,  312. 

cot  ••  Hall,  3  B.  C.  C.  305.  (w)  3  B.  C.  C.  197. 

(9)  2  Roie,  413.  (x)  Ex  parte,  Macklin,  2  Ves.  len.  675. 

Ct)  £<  P^rte  Heatoo,  Buck,  386.    £z  {y)  Domford  v.  Domford,  12  Ves.  127. 

parte  WatMD,  2  V.  &  B.  413.  Bick  «.  Motley,  2  M.  &  K.  312.     Moons  v. 

<tt)  Ex  parte  Bolton.   Walcot  v.  Hall,  De  Bernales,  1  Rasa.  301. 

(s)  Ex  parte  Sliakeihaft,  3  B.  C.  C.  197. 
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Pt.  111.      vhere  they  jwrmna%  undertake  its  mana.S'e 

^^ix.''    *'^'  '"<^  "°'  '^  ^^  testator  has  left  them  a  les- 

and  coromission  was  allowed  where   a.     le^^ac^ 

character  of  executor  {k) ;  and  if  the  legpacy    bt 

renounce  it,  and  take  the  comroisaion  C'^- 

Allowed«h«a       So  the  trustee  is  allowed  all  the  coDsmission  i 

raciedbjthe    18  given  them  by  the  deed  or  will  under  wTiicb  t 

"*°"'-  Shafteiburff  (m),  a  commission  of  51.  per  cent. 

gross  annual  profits  of  the  estate  of  the  in/knt  v 

to  the  trustee  for  his  trouble  ;  and  he  was  directe 

as  he  should  think  proper,  and  out  of  the  rents  a 

taxes,  charges  of  repairs,  stewards',  bailiffs',  gameki 

expenses,  and  all  other  charges  which  he  or  they  si 

and  the  commission ;  he  was  allowed  all  these  chi 

but  not  to  appoint  an  establishment,   or   gatneke 

pleasure,  except  as  due  management  required  /  sO' 

directed  as  to  the  latter  point,  and  a  debt  due  to  hin 

at  his  death  was  disallowed. 

MMter  to  nttla      If  the  testator  have  not  named  the  amount  of  the  i 

Doi  filed.         Master  will  settle  it  (*t) ;  and  remuneratiou  conoot  b- 

acts,  where,  by  the  terms  of  the  deed,  it  is  onl/  ^i 

ments  and  liabilities  (o). 

An  agent  named  executor  cannot  charge  for  his  troi 

Allowed  to  So  constructive  trustees,  even  for  infants,  carrying  oi 

u^m^wbMi.  '*■*''  ™o"«y»  ™«y'  if  compelled  to  account  for  the  prof 

a  compensation  for  their  skill  and  management  of  the  ci 

Hat  allowed  ibr      But  guardians,  trustees,   and  executors,  accouati'i 

chi**^^      Master,  will  be  allowed  for  all  expenses  which  they  hi 

4  MJBM    incurred  in  the  execution  of  their  duty,  as  just  allows 

this  is  considered  part  of  the  nature  of  the  office  of  a  tnu 

expressly  directed  in  the  instrument  creating  him  or  aoi' 

in  Hall  v.  Yatet  {t),  a  guardian  of  devisees  of  lands,  vu 

necessaries  for  infants  which  he  had  expended  in  their  dit 

lodging,  and  schooling,  being   maintenance  and  edaad 

money  disbursed  by  him  on  their  account,  and  for  bixei  < 

ments  on  their  property.     So  in  Donur  y,  Domer  (»), 

were  allowed  their  "  chains  and  expeniea,"  and  the  giw 

<h)  Cbamben  v.  Goldwin,  5  Ve*.  834;  Broira  e.  0>  Tulei.  ill-  ^ 

9  Vo.  3S4.     Fonett  c.  EIwm,  3  Mar.  68.  v.  Colliu,  lb  Vo.  1!&       ,. 

Chetluin  v.  Lord  Aodlay,  4  Vm.  72.  (,)  Wonll  '■  HirM  >]' 

(i)  FraemiD  E.  Fairlie,  3  Jdad.  34.  DanicU'iCb-Pncl, <%'<"' 

(.k)  Coclwrall  «.  B*ib«r.  I  aim.  33)  3  (i)  Fia.!.                 _, 

Rom.  681  n)  Htw.  OoJfrtF.  f*  " V 

(i>  FrM•DU>t^  Furlie,itiiii.  b,,  I  B.  »B.  ISH   'Wt'L' 

(■)  7  V«fc  MO.  3  All. !«.    G«dft7  •■  "**■ 

(h)  EUi»D  *.  AiMT.  I  Vm.  111.  61B.   Vrntttt-H'*^'^ 

(a)  Hook  n.  Frowd,  8  H.  It  C.  46.  *.  Cliit,  IB  V«.  m 

(p)  Shciiffv.  Aic,  4  Rnaa.  33.  (■)  Tm.  U3. 
<l)  Cool   V.    Collingridgt.    Jac.    632. 
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not  party  to  the  suit,  for  any  acts  of  injury  or  wrong  to  the  infant's      Pt.  III. 
estate,  previously  to  the  filing  of  the  bill  ;  and  therefore  where  a    cL^vm. 
third  person  indebted  to  the  estate  of  a  minor,  and  having  refused  Accounting 
to  account  or  pay  the  balance,  was  attached,  it  was  held  there  was  no  P^^7  "^^^  }^ 
authority  to  act  in  that  manner  against  him,  as  not  being  in  privity  in  Wit. 
the  matter,  and  he  was  discharged  although  in  contempt  (g). 

2.  With  regard  to  the  mere  accounting,  irrespective  of  the  recovery  Account  of 
of  the  in&nt*s  property  itself,  there  are  two  modes  of  enforcing  it :  &c.  * 
either  as  accessory  to  other  reliefs  or  independently  of  any  other  relief* 

As  incidental  to  other  relief;  the  general  rule  of  Equity  is,  that  if  accessory  to 
if  the  suit  for  the  recovery  of  possession  of  lands,  or  other  pro-  ^^  ^ ' 
perty,  be  properly  cognizable  in  a  Court  of  Equity,  and  the  plaintiff  if  ^tle  legal 
obtain  a  decree,  the  Court  will  direct  an  account  of  rents,  profits,  di-  »«™«<*y  ™«^ 

bo  Et  Iew. 

vidends,  interest,  &c.,  as  incident  to  such  relief;  but  that  if  a  man  have 
a  mere  legal  title  to  the  possession,  he  has  no  right  to  come  into 
Equity  for  the  recovery  of  it ;  and  if  he  has  originally  recovered  the 
possession  at  law,  he  has  no  manner  of  right  to  proceed  by  bill  for 
an  account  of  rents  and  profits ;  as  his  title  to  the  possession  was  at 
law,  he  must  proceed  for  the  whole  there  (A).     But  an  infant  is,  Otherwise  a« 
nevertheless,  allowed  to  proceed  in  Equity  upon  the  legal  title,  and,  whobpermUted 
incidentally  to  the  relief,  may  have  an  account  of  rents  and  profits,  ^  proceed  in 
&c«  (•) ;  but,  as  we  have  seen,  the  general  rule  is,  that  if  he  lie  by  for  legal  title, 
six  years  afi:er  attaining  his  majority,  be  cannot  recover  beyond  that  pe- 
riod, particularly  if  he  proceed  on  a  legal  title  (A),  unless  he  be  kept  out 
of  the  estate  by  the  fraud,  misrepresentation,  or  concealment  of  the  but  not  after 
defendant  (/).     However  if  an  infant,  having  a  legal  title,  come  to  '**  ^*'"' 
tlie  Court  for  relief,  the  Court  may  elect  him  to  proceed  at  law,  and 
retain  the  bill  for  the  mesne  profits  {m)  if  his  tide  be  doubtful. 

3*  An  account  of  rents  and  profits,  interest,  or  dividends,  may  be  if  independent- 
sought  independently  of  this  relief.     The  rule  is,  as  before,  as  to  ^y^^^^^^^*'^^* 
parties  in  general  who  have  a  legal  title,  that  they  cannot  come  to 
£quity  for  relief  (n)  except  in  cases  where,  from  the  complicated  na- 
ture of  the  case,  or  other  circumstances,  they  cannot  have  adequate 
relief  in  a  Court  of  Law  (o).     But  infants  are  privileged,  and  may  infants  may  file 
file  a  bill  for  an  account  upon  a  legal  title  (p),  because,  as  we  have  i^\  (|"|J^ 
seen,  every  person  entering  upon  the  infant's  lands,  or  having  posses* 
sion  of  his  property,  is  regarded  in  the  light  of  a  bailiff  or  receiver  for 
the  infant  (q). 


^g)  R« Brady,  1  Moll.  254. 

<1>  Barawill  o.  Bamwall,  3  R.  P.  C. 
66.  Doiiiier9.Forte8cue,3Atk.  130,  Tilly 
9«  Bndgea,Prec.  Ch.  252;  1  Ch.  R.  32. 
Oaxdiner  v.  FeU,  IJ.  &  W.  22. 

Ci)  Dormer  o.  Fortescne,  supra,  Palteney 
«u  l^arren,  6Ve8.89.  Newburgh  v.  Bicker- 
fltmA,  1  Vem.  295.  Roberdeau  0.  Rout, 
1  Atk.  543. 

/  ik)  Prec.  Ch.  618,  see  ante,  p.  673. 

( i)  3  Atk.  130. 


(m)  Per  Cor.  3  Atk.  129.  Newburgh 
V.  Bickerstaffe,  1  Vem.  295. 

(n)  3  Atk.  362  ;  6  Ves.  136 ;  Comb.  95  ; 
1  Mad.  137. 

(o)  1  Sch.  &  L.  309 ;  13  Vea.  276,  &c. 

?p)  Gardiner  v.  Fell,  1  J.  &  W.  22. 
Roberdean  v.  Rons,  tupra.  Yallop  v.  Hoi- 
worthy  I  £q.  Can.  Ab.  7.  Newborgh  9, 
Bickerstaffe,  I  Vem.  293. 

(q)  Dormer  v.  Fortescne.  Pultcney  t-. 
Warren.    Newburgh  v.  Bickersiaffe,  supra. 
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Pt.  III.  will  generally  be  olloved  money  pa.it. 
^"^'l^  ia  a  gainer,  or  discharged  from  a  los  ' 
expenses  actually  incurred  under  ai 
the  executor  was  sole  proprietor  by  t 
which  was  set  aside  as  a.  breach  of  tri: 
an  executor  liable  to  replace  atocic  s 
breach  of  trust,  is  entitled  to  an  inq.\ 
Propeitj  naha  pHed  in  discharge  of  testator's  debf«  (h 

lima  lb«m.  ,  ...  ^  t       -  ■ 

Other  parties  standing  m  a  fiduciary  aitu 

allowed  for  monies  of  which  they  were 

kept  it  in  his  house,  and  it  was  proved  o 

robbed  (m).     And  so  money  lost  hy  fire  t 

dent,  but  not  if  they  have  been  guilty  of  pt 

administratrix  left  goods  with  her  aoUcitor  t 

entitled;  they  were  stolen,  and  she  was  not 

It  seems  a  regular  account  of  the  expens 

B«EnlirBc>     where  a  trustee  charged  a  sum  ofSSOOl  as  J 

kepu  Court,  after  consideration,  allowed  bim  ui 

WOOL  {p). 

Trancn  for         Trustees  for  sate  will  be  allowed  for  tueb  ihi 

und*  u  pro>'    **  produce  a  better  sale  (y),  as  in  one  case  foi 

dace  *  better    ptantatjons  made  (r),  but  if  they  deteriorate  t 

acts  they  will  be  answerable  («). 

Trustees  will  be  allowed  for  expenses  aJthoug 

be  giTan  to  them  for  their  services  (»). 

M«y  DM  Trustees  and  guardians  are  not  aUoired  to 

ntfge  for  "  ,  *  ^      , 

•genu,  but       except  in  a  speaal  case  {«) ;   but  a   tivatee  a 

lTCWr"if  n^"'*  ■PP'*''"*  *  collector  of  rents,  even  mth  a  salary  (e 

cmuj.  cwmstances  require  it    Thus  vhere  the  Kdicitor  . 

mother  of  the  plaintiff,  an  infant,  to  collect  rents 

endangered  by  the  deb;  of  spplying  to  the  Court 

charged  a  poundage;  the  Muter  not  hsTing  ailowi 

head  of  just  allowances,  the;  petitioned  that  the  Afutt 

his  report    The  Couitiroald  not  sub  the  order /br/ 

dent,  as  they  ought  to  have  applied  to  (be  Court  tor  i 

since  the  mother,  if  ^  bad  been  the  iccoua^  pi- 

employed  an  agent  for  this  piirpoK,  vould  btw  bees  illoi 

the  head  of  just  allovaoce!,  be  iroDld  put  it  oa  liii  t 


(0  WillLamiv.  Niioa,  2  Bu'.ITS.  (c)  Vilmi.Ilil,lld.iC 

(n)  Moilevv.  Morlev,  2Ci>.Cli.l.  }li,'tj  e.  BUtma,  O'a.  iSt 

<ii)  Se«6Ve«.696.;  lE&M.iSS.  (tJDini.Demlt.JMI 

(b)  JoiieitF.Law>,2  Va.m  in  ■  Hoin,  9  S.  C.  C.  K>  I 

(p)  HethendU. Holes,  1  a  11.118,  i.KiaKii,liiS.m  Sf 

"         ■"  3IS|9V«m  Goiftij'  * 

iii.5ia. 
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CHAPTER  IX. 

Of  Alhwancet  to  Guardians^  Trustees^  and  others,  respectitig  the 

Property  of  Infants.  ^^^ 

Ch.  IX. 


Itis,  as  we  have  already  seen  (a),  an  established  rule  of  Courts  of  No  reomovra- 
Equity,  that  no  trustees,  executors,  or  guardians,  or  any  person  in-  ^i*,^''*^  ^ 
vested  with  a  fiduciary  character,  can  benefit  themselves  by  any  of  their  trustee,  or  eze- 
acts  for  the  infant,  or  shall  have  any  remuneration  unless  expressly  ^fant'»g2tote. 
directed  (aa),  for  their  trouble  in  acting  on  his  behalf,  especially  if 
there  be  an  express  gift  or  legacy  to  them  for  their  trouble  (6) ;  and 
in  general,  not  even  if  the  residuary  legatees  bargain  to  pay  him,  if 
he  accept  the  trust  "  This  rule,"  says  Lord  Hardwicke,  "  is  extremely 
strict,  and  in  some  cases  does  infer  some  hardship,  as  where  there  has 
been  a  great  deal  of  trouble,  and  he  has  acted  fairly  and  honestly,  but  ^^°^{J"  ®' 
the  Court  has  established  the  rule  on  great  utility,  and  on  necessity, 
and  on  this  principle  of  humanity,  that  it  is  a  debt  of  humanity  which 
one  man  owes  to  another,  as  any  man  is  liable  to  be  in  the  same  cir- 
cumstances **  (c) ;  and  if  a  trustee  were  allowed  to  claim  compensation 
for  his  services,  his  interest  would  often  be  opposed  to  his  duty, 
and   as  a  matter  of  prudence,  the   Court  will   not  allow  it  {d). 
Although  the  counsel  for  the  infants  do  not  oppose  the  claim,  yet 
their  trustee,  on  a  petition  for  reference,  cannot  claim  compensation 
for  personal  trouble  and  loss  of  time,  however  great,  and  if  it  be  such 
a.  trust  as  he  oujght  not  to  undertake  without  compensation,  a  special 
case  should  be  made  in  Court  before  the  trust  is  accepted  {e).    The 
Court  does  sometimes  allow  of  such  bargains  between  trustee  and 
cestui  que  trusty  keeping  a  narrow  and  jealous  eye  over  them  (/)f 
binding  down  the  trustee  to  the  strict  letter  {g) ;  and  hence  it  may 
be  presumed,  the  Court  may  themselves  make  such  bargains  in  the 
oa^se  of  infants. 

Sut  trustees  and  guardians,  like  receivers,  are  entitled  to  charge  Commwipn  or 
the  regular  commission  for  East  and  West  India  and  foreign  property,  when  allowed. 

^4M ;)  Auu,  p.  609,  it  $eq,  (d)  Hylton  «.  Hvltoo,  2  Yes.  549.  Rat- 

^^Btf )  Robinson  v.  Pett,  3  P.  Wms.  260.       cliffev.  Greeves,  I  Vera.  197.  Hall  v.  Simp. 


V^^bb  V.  Sbaftesbnry,  7  Yes.  480.    Ellison  aon,  7  Yes.  152. 

^     J^ixey,  I  Yes.  111.  (d)  New  v.  Jones,  9  Jam.  Prec.  338. 

'  C^y  ^^c^"  ^'  ^^^>  ^  ^^*  j°"*  ^^>  ^  (')  Brocksopp  v.  Baraes,  6  Mad.  90. 

2^5  ^ .  £q.  444.    R$  Ormsby,  1  B.  &  B.  69.  (/  )  Ayliffe  v.  Murray,  2  Atk.  68.  Brock- 

R^ol>icason  o.  Pett,  supra.    Phayre  v.  Peree,  iopp  «.  Barnes,  nipra.     Maiaball  v.  Hol- 

1  Z>o^«  128.  Burden  v.  Burden,  1  B.  &  B.  loway,  2  Sw.  482. 

l-j^l^  ig)  Gould  v.  Fleetwood,  3  PAVms.  261. 
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Pt.  hi.      saying,  that  in  taking  his  account,  the  Co 

^*,j^'      proportioned  to  what  the  roainteDance  of  1 

jury  could  have  no  regard  {I).    Up  to  a  Ul 

allowed  tui>e    "^^  sanction  a  trustee  in  breaking  in  upon  the 

broken  in  npoD.  but  this  rule  is  now  relaxed,  and  the  tt 

that  a  trustee,  guardian,  parent,  or  execnl 

in  like  circumstAnces  would  hive  done 

payment  which  upon  examination  appears 

of  the  inlant  and  hia  estate  at  the  time ;  ai 

all  payments  to  or  for  the  benefit  of  infant: 

for  their  personal  advancement,  or  for 

intereit  on  ad-  estate.      If,    however,    an  executor  or 

"camt.  ^°      beyond  the  income   for  maintenance,  h 

allowed  interest  on  those  advances,  but 

where  jualice  requires  it,  or  where  the  inc 

a  reaaonable  expectation  that  the  sums  f 

the  whole  income  (mm). 

Another  rule  is,  that  executors,  tnistt 
persons  standing  in  a  similar  situation 
payments  of  l^^es  or  moneys  to  infar 
or  others,  although  for  their  benefit,  i 
indeed  few  necessaries ;  and  if  such  suit 
i«^^oc  pelled  to  pay  them  over  again.  It  is 
mooiMioia-  although  guardians  in  $ocag«  and  by  at 
for  ibwn.  into  their  possession  and  custody  tl 
payments  to  them  by  third  parties  on  b< 
as  we  have  already  seen,  considered  vt 
may  be  at  law  (n).  But  all  payments  tn 
for  infiutta,  provided  the  money  form  p 
valid. 
When  tllowad.  I*  is  ^6,  that  in  ffoUotoay  v.  Collin 
legacy  was  devised  to  an  in&nt  who 
executor  paid  it  to  the  father,  that  he 
unless  he  took  security  to  be  indemnil 
Court  was  always  very  tender  of  bin< 
them  or  their  parents  for  their  use  duri 
rule  was  laid  down  clearly  in  the  ci 
where  a  testator  had  bequeathed  leg 
appeared  by  evidence,  on  his  death  be 
them  to  the  father,  which  he  accordin| 
of  age,  a  settlement  of  accounts  too) 
the  son,  when   tbe  hther  appeared 

(0  Aniin.3Alk.S18. 
<«)  6Ve>.6T4. 

(mm)  KjlbM  B.    SMjrd,  3  Ho)).    335. 
Caimkhael  t.  Wilsoa.  3  Hull.  88. 
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mclading  the  legacy,  for  which  the  son  accepted  the  father  as   his      p, 
debtor;  the  son  acquiesced  fifteeo  years,  but  on  hit  bankruptcy  big      6<k 
assignee0  claiio^^   and   obtained  repaynient,  a    decree  which    was  — ^ 
affirmed  on   etpp^'h   the     Court  aaying  that  if  it  were  reversed  it 
m^g-ht  encourage  pajmenta  to  parenU  and  guardians  in  wrong  of 
infant  children-     J"  Cix^f'w-  ▼.  Thornton  (r),  Lord  Alvanley  thought 
thai  the  Court  waa  wrong,    in  the  former  case,  in  receiving  any  parol 
evidence  of  the  direction    of  the  tesUtor.     In  PhUiipt  v.  Paget  (a)  a 
lestatrix  bequeathed  to    tt:liree  infants    legades  of  lOOi,  each,   and 
appointed  the  defendant  esecutor,  leaving  him  the  bulk  of  the  eaUte 
OTOvided  he  paid  the  legacsies  within  a  year.     He  paid  them  into  the 
bads  of  the   infants,  tli^n  respectively  sixteen,  fourteen,  and  nine 
ears  of  age-      On  a  bill      for  the  repayment  of  the  legacies,  Lord 
H»rdwickc   recommende*i   a  compromise,  saying,  that  although  the 
vment  was  to  save  a  for<«iture  and  the  legacies  bad  been  lost  by  the 
^wlTCTcy   of    *^  father,    he  considered  the   point  doubtful.     In 
flowe*  »-  ^«'''*"  ^'^'  "*    ^^®  ^'^^  ***"'  '""^  '*"^  P®""'  *"■  decided, 
Q  l>agl«y  ^-  ^'Z**"*^   *»"d  •"  Cooper  v.  Thornton,  the  rule  of  the 
„  g  stated  to  be  the  same,  and  in  fact  such  is  now  well  known 

be  the  invaria*>l«  rule  of  the  Court  («),  particularly  since  the  statute 
"jj.       executors  to  pay  legacies  due  to  infanta,  and  mor^agors 
*      'g^^y  aue  to  infant  mortgagees,  into  the  Bank  with  the  privity 
^IZi  Accountant-General  (t.). 
Umav  *>e  "»«*"*  ***"  ^  recapitulate  the  caaes  in  which  payments  Reopiio 
on  behalf  of  in&nU,  out  of  their  property,  will  be  allowed  toPf*;^,^;* 
1-     -    ti-ustees,  and  executors  for  infants  and  others,  who  havine  mants  (<« 

tmudUaS,    *'  *"^  .  »  1  -    1      .  fmta  will 

pMsession  of  their  property,  stand  in  a  confidential  aituation  toward  ,ii„"rf  i 

Fint  As  the  most  general  rule,  such  payments  will  be  allowed, 
whether  out  of  principal  or  interest,  when  for  the  necessary  mainte- 
nance and  education  of  the  infitnt,  or  otherwise  for  necessaries 
for  him  or  such  payment  be  plainly,  on  the  whole,  for  his  ad- 
vantage- 

Stcondiy'  'Where  the  money  is  properly  expended  for  the  advance- 
ment of  the  infitnt  in  the  world. 

JTurdhl-  W"*™  P"'d  to  prevent  injury  to  the  infant's  property  ; 
as  to  prevent  an  ejectment  for  non-payment  of  rent,  for  rent  generally, 
for  improvements  and  repairs,  fines  on  renewal,  &c- 

fomihi^-  W'here  it  is  part  of  the  executor's  or  guardian's  express 
duty  to  make  such  payments,  and  would  be  compelled  thereto  by 
law ;  as  payment  of  incumbrances,  and  debts  aSecting  the  property, 
taxes,  reo^  &c,  and  matters  to  which  the  infant  is  bound  by  contract 


0>  3  fl.  C  C.  178  ;  1  V.  jaa.  247.  ^  U.. 
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i*T-  HE-      or  agreement  of  bia  ancestor,  or  bv  condiiic 

Bom  II.  °,.         ,  ' 

Cb.  IX.     or  rattone  tenurte. 

Fifthly.  Where  expressly  directed  to  be 
infancy  (tc). 

Sixthly.  Parties  so  paying  monies  will  1 
fant  has  by  his  own  fraud  induced  the  payni 

Seventhly.  So  payments  will  be  allowi 
the  will  or  deed  ($),  a  direction  is  given  to 
the  legacy  to  the  father  of  the  infant,  or 
in  such  case  the  payee  will  become  the  in 
the  intention  of  the  testator  be  so,  the  pay 
the  money  himself,  subject  to  a  charge  in  i 

Eighthly,  Where  the  legacies  are  Irinke 
tbey  may  be  given  to  the  infants,  or  the  fi 
BO  ordered  on  suit  (a). 

Ninthly,  Such  payments  will  be  allowi 
coming  of  age,  baa  settled  the  account,  or 
the  act  complained  of,  or  lost  bis  reme< 
rules  respecting  tbis  brand)  of  the  sul 
vestigated  {aa). 

Tenthly.  Payments  into  the  Bank,  tc 
under  the  statutes  36  Geo.  S,  c  53,  w 
Accountant-General  ia  to  be  a  aufficien 
14th  sec.  of  1  Wm.  4,  c.  60,  of  money  u 
paid  to  the  infant  represenlatives  of  mort 
the  cashier  of  the  Bank  is  to  be  held  a  bu 
will  be  allowed  to  the  parties  tnaldng  tt 
into  Court  under  an  order  to  that  effect. 

Eleveathly.  Sucb  payments  will  be  a 
nance,  or  of  a  fluctuating  income,  wb* 
ia  leas  than  that  of  another,  if  the  whc 
do  not  exceed  the  average  sum  total  of  t1 

Twelfthly,  Such  payments  will  be  all 
tora,  when  the  money  forma  part  of  the 
gusrdiana. 

(>)  Fir  Lord  H«d«.  3  a  C.  C.  97  (n).  (i 

<s)  Sm  •no,  p.  412.  and 

M  Sm  RobiDMD  V.  Tickdl,  6  Vm.  142.  (> 

FbAmp.  Bdl,3  btw.  437.  tc 
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CHAPTER  X. 


Of  the  Payment  of  the 


of  Proceedings  in  Equity ^  regarding  the 
Estates  of  Infants 


Pt.  III. 

Book  II. 
Ce.  X. 


exe- 


As  a  matter  of  course,  the  costs  of  all  proceedings  in  Equity,  in  General  ruJe 
regard  to  the  administrat  i  on  of  the  estates,  and,  indeed,  the  persons  of  ^^^^^y^^' 
•f   ts  instituted  on  their  behalf,  and    which  are  for  their  benefit,  o^"**^**"*"*'*- 

as'  a  general  rule,    to    be  paid  out  of  their  property ;  since  it  is 
.   *  ,  ^  they  should  pay    for  what  is  so  much  for  their  advantage. 
^  W    have    already  seen  this  to  be  the  case   where  guardians  or 
.  ba.ve  hccn  appointed,  and  where  maintenance  has  been  given 

bv  the  Court. 
R  t   there   are  several  exceptions  to  this  rule,  as  will  hereafter 

f    nil  -     a«d  as  to  the  costs  of  suits  by  or   against  infants,  the 
•    referred  to  the  last  part  of  this  Treatise. 
^^   With  respect  to  the  costs  incurred  by  guardians,  trustees,  and  exe-  Cort»  of 

in  the  execution  of  their  duty,  and  in  accounting  to  the  Court,  fj^*^^ 
^     vlrcacb  of  trust  has  been  committed,  and  their  conduct  has  been  *n»««^ 

^         chal>lc,  their  costs  and  those  of  their  representatives  (a),  will  Entitled  to 
X^^sbe  repaid  out  of  the  estate  of  the  infant  (ft),  and  even  the  costs  e^ution^f 
ftf  Staining  their  own  discharge,  and  that  as  a  matter  of  course  (c).  **»««•  <*»*y- 
WV\  TC  a  hill  has  heen  filed  against  executors,  to  compel  them  to 
«rfeT  a   fund  into  Court,  their  costs  will  be  paid  out  of  the  es- 
tate {i\  on  the  ground,  that  where  a  legacy  is  so  given,  the  difficulty 
has  been  occasioned  by  the  conduct  of  the  testator,  and  he  must 
answer  it  (e)  ;  ^"^  ^^  general  their  costs  are  the  first  charge  on  the 
assets.    But  they  will  not  be  allowed  their  costs  where  they  might 
have  paid  the  legacy  into    the  Bank,  under  the  statute  (/).     So  all 
such  parties  are  allowed  costs  when  seeking  the  direction  and  indem- 
nity of  the  Court,  as  to  the  execution  of  the  trusts,  or  respecting 
the    management  of  the  infant's  estate  (^),  unless,  indeed,  the  act 


<a>  Rasbleyo.Masterv,  1  Ves.  jun.  205. 
V^itU  KoatcbbuIJ  v.  Fernbead,  3  JVI .  &  C. 

(6>  Sanders  V.  Green,  Barnard.  390. 

(c>  Newrton  v.  fieonett,  I  B.  C.  C.  362. 
Hall  V.  UaUett,  1  Cox,  141.  Beames  on 
Costs.  77, 146.  Taylor  v.  Tabrum,  6  Sim. 
281. 

(d)  Whopham  ».  Wingfield.  4  Ve»-  630. 
Wilson  p.  ijrownsrohh,  9  Ves.  180. 


(«)  3  P.  Wms.  302,  and  caaes  cited  in  n. 
ibid.  Anon.  Moi.  5.  Joliiffe  ».  East,  3  B. 
C.  C.  27.  Harrington  ©.Tristram,  6  Vca.  345. 
Pearson  w.  Pearson,  1  Sch.  &  L.  12. 

(/)  Whopham  ».  Wingfield,  tujrra. 

(e)  Hicks  t>.  Wrench,  6  Mad.  93.  Hen- 
le??.  PhUlips.  2  Atk.  4a  Taylor  v.  Glan- 
rille,  3  Mad.  176.  I>)w  v.  Carter.  1  Beav. 
421. 
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Ft.  iiL     done  leads  to  no  responsibility,  or  the  moti 

^^x!"     '''^y  '''"  **  allowed  their  costs,  on  rend 

Although  ihey  ^°^  *"  account,  if  there  be  no  misbehav 

majr  noi  haye    be  found  Bgunst  them  (i)  1  unless,  indeed, 

in  t  prapat       tbey  act  irom  motivea   of  capnce  or  inc 

'"'"'•'■  are  usually  to  be  e:ieinpted  from  paying  co 

difficulties  and  delays  have  been  occasion 

ircandoct  n«  overlook  it  if  it  can  (fi  ;  nor  shall  they  n 

earrapt.  Costs  for  slight  misconduct,  as  mere  rei 

neglect,  although  they  are  charged  with  i 

motivea  are  not  corrupt,  and  no  loss  ii 

disentitled  to  costs  when  the  breach  of  tn 

and  promptly  ofiered  to  be  restored,  and  . 

sary  (n),  and  even  though  the  surviving  exe 

representaUve  of  a  deceased  executor  wa 

in  a  case  where  relief  was  given  against  a 

trust  fund  with  his  own,  so  far  as  that  : 

since  no  fraud  was  proved,  costs  were  g 

plaintiff,  and  the  fund;  since  the  rule 

acted  regularly  shall  pay  costs,  is  sub 

though  the  conduct  was  irregular,  the   d 

So  where  an  executor's  account  was  sa 

a  proportionate  part  of  an  annuity  paid  i 

honest  mistake,  it  was  held  no  falsifies 

to  costs  (j) ;  when  the  bill  did  not  ch 

default,  and  a  certain  degree  of  neglige 

sufficient  to  charge  the  executor  wiUi   tl 

aosldMogli     his  costs  (r).     Trustees  will  be  allowe* 

■gaiHt  the  iD-  ing  against  the  mfant,  if  they  do  so  by 

^!^"m^iiMr.  ^*""^  ****  "^"  '"  '***  Exchequer  have 
costs  to  executors.  In  Bennett  v.  jttfi 
and  married,  and  the  suit  was  institute 
counts  were  delivered  ;  a  balance  of 
executor,  on  the  account,  and  there  \ 
invest,  from  time  to  time,  after  paying  c 
tion  was  proved  to  him  to  invest,  an 
out  of  the  sum  in  his  hands.  So  eace 
therefore  charged  with  interest,  yet 

rt)  Cnnl,  V.  Cbiodici,  8  Mad.  123.        t»,,^ 
Knij-bl  B.  Martin,  1  R.  &  M.  70.  V 

<i)  BcDoeu  ..  Aikioi,  1  Y.  &  C.  61.  > 

PaiTOt ».  Traby,  1  Eq.  Cm.  Ab.  12S ;  Pree.  > 

Chanc.  264.  *»-! 

(i)Ibid.  Taylorti.OlaDT[|]c,3Mad.lTfi. 

0)  Ball  >.  Riltett,  1  Coi,  Ml. 

(••)  8annneio.Ricktn«n,3Vei.inD.36. 
Traren  c  I'owiueDd,  1  Hotl.  496.    Aab- 
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accounts  not    being  falsified  («).      So  in   Tat^lor  v.   Tabrum  (v\     p^  j^j 
although   the    trustees  were  charged   with  a  loss  by  refusing,  at  the      Bo^k  i  i. 
desire  of^n  interested  party,  6,600^  for  an  estate,  which  they  after-  — ^^^ — 
wards  sold  for  3,SO0L,    yet  their  costs  were  given  them,  as    their 
conduct  had  not  been    ^vvilful  or  perverse.     In  JDa/tnea  v.  Austen  (to), 
where  the  breach  of  trvast  consisted  in  improperly  paying  a  legacy, 
and  the  executor  bad    spent  more  about  the  infant  than  the  legacy 
came  to,  he  was  excused    his  costs. 

Administra^^"  are,  ii:^    like  manner,  allowed  in  general  all  their  AdmiiustAtori. 
costs  '  but  it  is  not  an  irm  variable  rule  that  they  shall  have  them  at  all 

events  («^/* 
Whether  an  cxecuto^r   being  a  solicitor,  and  acting  as  such  in  the  Executor  and 

administration  of  theeal».te,  by  bringing  or  defending  suits  or  other- Jj;^^,.^^ 

.     •    entitled  to  an  all  c>wance  for  costs,  in  respect  of  his  professional 

\  hour   beyond  costs  oi^t  of  pocket,  and  if  so,  whether  as  between 

..  .  '    and  client,  was   a  question  agitated,  but  not  decided,  in  the 

f  Ccirtnichael  v.  fl^iUon  (y).     Lord  Hardwicke  seemed  to  think 

'  ht    ^^^   entitled    (js) :    but    Lord   Lyndhurst  decided  that  he 

^  ij  not    make  any    such  charge  (a),  and  the  same  is  the  rule  as 

^       ^^^a  •    but  if  the  deed  or  will  expressly  declare  that  he  shall  be 
to  trustees,  *    /rx 

. ,   ,    Yie  ^^^^  obtain  such  costs  (6). 
^  .    J     toany  cases  executors,  trustees,  and  guardians  will  be  called  When  called 

*  i.     «>AV  theW  own  costs,  although  their  conduct  may  not  be  bad  ^^UomT^ 
upon  to  pay,  ^^  ./,    .^__,'l^  .L_  _t_ ^         r«,       -,     ..J.- 


enough 


to 


cbarg®  them  with  those  of  the  other  parties.    Thus  the  «<**^ 


Court  would   not  grant  trustees  and  executors  costs,  where  by  their  ^nd«ct^^[. 
,  t     *i.*»tr    bad  occasioned  all  the  expenses  (c).    Nor  where  after  i*»®«?»!  «">« 

delay  tbey       ,      ,.        ,  ^         ^        ,  ,         ^.  /jn       a        .  fraudulent  or 

Mt  o  tbey  declined  to  act  and  made  a  suit  necessary  (d).    So  where  criminal,  has 
ecuior  refused  to  pay  a  legacy  in  a  case  which  admitted  of  no  ^P^****°**  ^^ 

d    bi   although  he  was  not  made  to  pay  costs,  as  he  might  have 
acted'from  ignorance,  yet  he  was  not  allowed  them  (e).     So  in  general  Ncgligtnce. 
where  a  suH  is  occasioned  by  the  negligence  of  an  executor  his  costs 
will  not  be  allowed  him  (/).     In  cases  of  unnecessary  application  to  Unnccessaiy 
the  Court,  as  where  a  plaintiff  having  a  sum  of  money  in  his  hands  J^u  **'"°  ^^ 
belonging  to  an  infant  instituted  a  suit  to  have  it  secured,  when  he 
micht  have  paid  it  to  the  trustees  of  a  settlement,  he  was  refused  his 
costs  (g)-    ^^  trustees  and  guardians  instituting  suits  for  the  recovery 
of  debts,  but  prosecuting  them  negligently  will  not  be  allowed  their 
{^y    If  trustees  set  up  a  different  trust  from  what  it  really  is, 

M.  &Cr.46. 

[a)  New  «.  Jones,  9  Jarm.  Prec.  338. 
6)  Rb  Sherwood.  L.  J.  R.  x  2. 
'c)  Newton  r.  Bcnnet,  1  B.  a  C.  362. 
Cd)  Howard  ».  Rhodes  1  Keen,  681. 
U)  Knight ».  Mmrtin,  1  Russ.  &  M.  70. 
(  n  O'Callaghan  v.  Cooper.  6  Ves.  1 17. 
(i)  Ellis  V.  Ellis.  1  Russ.  368. 
(h)  Carmichaelr.  Wilson.  4.  »..f;rtt. 


<sft)  FUoagsn  o.   Nolan,   1   MoU.  84. 
"Woodhead  v,  Marriott,  1  Coop.  N'ew  Chan. 

(w)  6  Sioi*  381.    TniTeis  v,  Townaend, 


51. 


<«r)  1  Ves.  241. 

i*y  Wilkins  V.  Hunt.  2  Atk.  261. 

<y>  4BIijrh.  N.  8. 146  ;   2  Dow.  &  CI. 


(x)  2Aik.  68.     See  Moore  «.  Frowd,  3 
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Pt.  111.      or  claim  more  than  they  are  entitled  to,  they  c 

^"  "'     ''"*  if  they  claim  honestly  and  bond  fide  it » 

if  they  or  executors  improperly  retain  balai 

lowed  tliem  {t) ;  but  not  of  course,  as  they  a 

of  some  misbehaviour;    and  mere  negligt 

deprive  them  of  costs  unless  it  be  grosa 

found  indebted  or  decreed  to  pay  interest  ( 

Fraud.  njjt  a  fraud  he  will  not  be  allowed  his  cos 

he  should  be  reimbursed  his  expenses  [o). 

No  ord«r  for         It  sometimes  happens  that  no  order  is  m 

when.  a  great  part  oi  them  has  been  locurrea  in 

which  interest  was  to  be  calculated  on  the 

Cnoecaary         Unnecessary  litigation  respecting  the  tr 

sidered  in  some  degree  a  breach  of  trust,  a 

will  be  compelled  to  pay  his  own  costs  (r] 

not  the  practice  (<).     So  they  must  pay 

answered  a  bill  which  they   need  not, 

proceedings  {t).     Where  a  trustee  and  < 

account,  but  afterwards  on  bill  filed  sul 

account  proved  correct,  plaintiff  had  c< 

decree;  but  the  defendant  was  allowed 

the  tac/ui  and  acquiescence  of  the  infant 

age,  may  have  misled  the  trustees  and  pi 

their  steps,  he  will  be  forced  to  pay  his 

will  be  charged  if  they  unnecessarily  1 

cosu,  as  if  a  non-acting  trustee  put  in  a  ' 

lor  unnecessarily  make  his  co-executor  a 

irmere  length       If  upon  bill  filed  the  party  complain 

deh"^  '       justly  and  properly,  of  course  he  will 

where  mere  length  of  time  is  the  only  t 

wi«nl>efaeain  rally  to  be  given  on  dismissing  the  bill 

laciet  in  the  defendants  the  plaintifis  sh 

Wher««xocu>       HI.  We  have  next  to  consider  tho 

tan,  sutnlniii,  ,       ,  ■»   •         i  i 

■od  iniwen      trustees,  and  others  will  be  charged  ^ 

mun  pay  coiu^  ^(g  regarding  the  property  of  infants. 

Where  Uinr        Where  a  suit  has  been  instituted  by 

miDil,  or  the;    Other  misbehaviour  which  baa  been  coo 


(i)  Bills.  Mao%om«>y,aVei.iun.  191.  EIII 

S«e  1  P.  Wiri.  376.  ( 

(k)  Benoet  c.  Goini;,  I  Moll.  629  ( 

(0  D.WMI1  <i.  P.rnitt.3  B.  C.  C.  236.  232 

(n)  Trtveri  s.  Towiuend.  1  Moll.  496.  ( 

(it)  Parrott  t..  Treby,    Prac.   Ch,    254.  < 

Aihburaham  u.  Thompton.  13  Vol  404.  3  A 

(o)  Hid«  V.  Haywood,  2  Aik.  126.  < 

(p)  Ne«idn  «.Beanei,  1  B.  C.  C.  362.  i 

Rtphael  tr.  Uoelim,  13  Vei.  692. 
(r)  CaiDpbell  v.  Ctmplwll,  2  M.  &  C.  25. 
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to  deliver  up  the  property,  when  required,  to   those  entitled  to  call      Pt.  m. 
for  it  they  will  be  liable  to  all  costs  incurred  in  consequence  of  their  ^  ^„"'x"' 
conduct  (a)^      ^^  if  executors  commit  fraud  they  shall  pay  costs,  even  p^^^ 
. .      jj  ^e  testator  has  directed  that  for  any  expenses  they  should 
t  ^tto  they  should  be  allowed  their  costs  (6).     Trustees  were  even 
h  rS*  ned  with  the  costs  occasioned  by  their  having  made  a  mistake  Mistake. 
'h\r  powers  where     xio  fraud  was  proved  (c).    So,  for  instance, 
T       erecheirged  where   they  purchased  from  themselves  at  an  under 

T^       So  where    ^jsKecutors  obtained  a  release  of  the  legacy  Purchasiog 
'^'r  f inv  consideration  {e).     So  trustees  for  an  infant  renewing  in  t^emaeive.. 
without  a  y^^^^^  gjj ji  1^^  burthened  with  the  costs  of  the  suit  thereby 
their  own^    ^^  ^^^  ^^^^    ^^  declared  to  be  in  trust  for  the  infant  (/). 
occasione  ^^^^^^  ^^    ^^^  bring  an  action  to  recover  a  bond  debt 
So  where      ^^^^  ^  ha.ve  done  so  {g).     And  this  rule  will  be  more 
where  tney     ^.^^^^  \^  tli.^  case  of  infants,  since  they  are  not  compelled 
especially    ^^^  j^gainat  trv&atees  at  the  hazard  of  the  expense  attending 
to  seek  re         ^^^  were   charged  with  costs  for  unnecessarily  keeping  Con-upUy  unng 
it  (A)-     ^^s  and  by  false  pretences  resisting  outstanding  demands  (i).  *  ®  property. 
large  bala^  ^^  unfair    appraisement  (A?).     So  trustees  keeping  pos- 

So  if  ^^"^^^^^e  property  under  a  pretence  that  their  cestui  que  trust 
seasion  of  althoagh  it  appeared  he  was  eccentric ;  and  although 

was  insane  ^^^^^  misfeasance,  yet  trustees  will  be  always  liable  if 
there  be  ^"^       ^  g^eat  negligence,  as  where  by  the  neglect  of  one,  G««a  «>egii- 
there  has       ^^  ^^^  ^^^  ^^  ^^  insolvency  of  the  other  (w).     So 
the  ^^^^^e\x  disputes  they  had  rendered  the  suit  necessary  (n). 
where  by  ^ij^Uy  mistating  accounU  in  the  cause  (o).     So  if  they  put 
So  wViefi  y^i  answer  or  endeavour  to  keep  the  infant  from  a  true  Deceit, 
in  a  dec^*^     ^^  ^^    accounts   (^),  or  if  they   have   not  kept  them 
know\edg  ^^  ^^^.^  answer  be  falsified,  or  they  conceal  evidence  (q)^ 
propeT\y»    ^^^  fraudulently.     So  if  they  set  up  objections  to  the  per- 
V  ^^*ce  of  the  trust  which  they  fail  in  proving  (r). 

iH  these  costs  will  be  limited  to   those  consequent  upon   or 
■  ned  by,  or  relating  to  the  breach  of  trust,  or  other  wrongful 

Mosley  v.  Ward.  11  Ve».  681.  Piety  t;. 
Slace,  4  Ves.  620,  aod  see  Franklin  ».  Fnth. 
3B.  C.  C.433.  ^    ^,. 

(fc)  Sheppard  v.  Smith.  2  B.  P.  C.  372. 

(()  Brown  v.  How,  Barnard.  3M. 

(m)  Littlehales  v.  Gascoyne.  3  B.  »-.  U. 

73. 

(n)  DanieirsC.  P.63.     „   „    ^    __« 
(o)  Sheppard  i;.  Smith,  2  B.  P.  C.  372. 

See  1  Moll.  86.         ,  «       ^    oio 

^p)  Avery  v.  Osborne,   Barnard.  349. 
Nort)U7  V.  fcalbeck  2  Moll.  461 

176^     Mallabar  v.  MUlabar.Cas.  T.  Talb. 

^^Jr)  Willis  r     H..cot    4   M.  &  C.  198. 
Vide  Low  t.  Carter,  I  Beav.  496. 


r  ^  iVBrieo  ».  O'Bnen.  1  Moll.  633. 
r-  SSL  Darby,  6  Vea.  488.  Bretland  v, 
t^aaffiey  u- ^      J'^  ^7     Shepherd  t;.  Smith . 

^^P^d^72.      Lloyd  «.%iliet.  3   P. 

wT«.%i7.    Fell  V.  Lutwidjfe,  Barn.  314 
irv  m.  0*  ^^^  J  J  y^^  58J      j^awson  «. 

^i^|^*'3  B.  C.  C.  236.      Widtlowflon  v. 
r  M  Hide  V.  Heywood.  2  Atk.  126.  Piatt 

(c)  Earl  Pottlett  t>.  Herbert,  1  Vo».  jun. 

297 

(d)  Sanderson  u.  Walker,  13  Vo*.  601. 

C«)  Hoia'ey  »•  Challoner,  2  Vc8.  84. 
?/)  Griffin  V.  Griffin.  1  Sch.  Sc  L.  355. 
C/r)  Lowson  i>.  Copeland,  2  B.  C.  C.  158. 
(A)  Campbell  i-.  Walker,  13  Ves.  601 
(i)  Crackelt  r.  Bethune,  IJ.  ^  W.  396. 
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Pt.iii.      acts  (*).     Thus,  for  initance,  tniiteesvho 

Cn.\!     ^ci^  charged  the  costs  of  all  proceedings  as 

Limltadtowbat  those  of  their  other  accounts  (().    So  exet 

f^.f  "■""t'  osta  «P  to  the  decree  as  to  the  righte  of  t] 

by  Ihg  bleach        .  .     /  .      ,  .        .  .         ,    . 

oF  truM.  With  those  of  subsequent  inqumes  lelatiTe  l 

When  «icaMd  and  although  an  executor  be  choi^sble  wi 

■cdn'/iD  ""''    '''s  default,  yet  if  he  come  with  a  just  ac 

bieuh  ofxntu  felsiSed  he  will  be  allowed  his  general  cost 

of  establishing  the  charge  against  him  ( 

trustee  guilty  of  a  breach  of  tmit,  in  nt 

allowed  all  ^e  costs  of  the  administration 

as  much  as  had  been  occasioned  by  the 

we  haTe  seen  that  in  general,  although  th 

committed  a  breach  of  trust,  yet  if  his 

corrupt  he  'mil  not  have  to  pay  costs,  but 

them  (f).     In  a  case  in  the  Exchequer  a 

had  purchased  the  trust  property  in  tht 

^•^  "'.      years  afterwards  sold  it  at  a  profit,  he  ' 

whole  in  equity,  but  was  not  charged  will 

was  proved.     So  we  have  seen  that  a  trust 

costs  for  the  noiHaTestsient  of  a  balance 

Wilful  o^Uet.  invest  be  proved,  althoi^h  there  was  a  din 

but  where  he  is  aware  of  his  duty  and  v 

where  he  has  been  affiled  to,  aod  n 

indemnity,  he  will  have  to  pay  costs  {z). 

posing  the  trustee  had  not  misconducted 

of  it  it  be  found  that  he  has  done  so,  he 

Where  at  first  he  refused  to  account, 

filed,  submitted  to  do  so,  and  his  ace 

plaintiff  had  the  costs  up  to  the  decre 

after(&);  and,  in  general,  though  the  co 

the  remainder,  if  occasion  be,  may  bi 

trustee  had  not  paid  9001,  into  Court, 

he  understood  the  other  party  intended 

although  charged  with  interest  he  was 

Chimd  where  general  rule,  that  where  trustees,  guai 

ihcjhiteocci- improper  conduct,  occasion  the  neces 

RiDncd  (he  ml     ,  ,    „ 

b;  ihwr  inipro>  they  shall  pay  all  the  costs  incurred  b; 

per  conduct. 

(0  Raphiet  V.  Boehm,   13  Vei.  S90.  < 

Pocock  r.  Rcddin^n.  6  Ve*.  BOO.    San-  A 

dntooc.  WiIUi,13Vei.eoi.    Sc«  1  Cos,  i 

134,  HI.  < 

<0  Cimpbell  V.  Wtlker,  mpra.  Pacock 
9.  RcddingtoD,  5  Ves.  800. 

(b)  Telbi  r.  CsrMnter.  1  M«d.  290. 

(<■)  Par  ion!  Ch.  Htrt.  I  Moll.  499, 
coolirmed,   Tavlor  p.  T*brnni,6Sim.  281.         w. 

(»)2B«iv.430.  B 
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the  gait  be  thus  rendered  oecessaryt  they  must,  in  general  pay  the  Pt.  m. 
wbok  expe^^^  ^^  ^^  Thus  tbey  were  charged  with  all  the  costa  ^^^; 
here  by  ibcir  xronduct  a  «uit  was  rendered  necessary  for  securing  ■ 

I  fund  (/%  ^^  ^bere  one  trustee  had  authorised  another  to  sell 
ntbe  stock  (A)^  l?Vhere  a  trustee  improperly  refused  to  join 
f  "^  yevB^ce,  he  we^m  ordered  to  pey  the  costs  of  all  parties  in 
'"  *  ^r  I  him  to  do  so  CO-  So,  too,  an  executrix  putting  in  a  felse 
compeiJiDg  ^^^^^  fiiiodaaJenUy,  was  mulcted  in  the  costs  (*).  So  an 
answer  ^^^^  forced  U>  pmy  costs  up  to  the  decree  for  making  a  fidse 
execuwH*  ^  jjjg  aoswex*  ^vas  evaaiTe  and  unsatis&ctory  (i).  Where 
defencey  ^^^  oblis^^id  to  employ  an  accountant  by  reason  of  the 

^  \^t  conduct  of  the  executor  he  was  forced  to  pay  the  costs  (w). 
'^"^'^^tbe  executor  pva^  the  ne:^t  of  kin  to  prove  his  relationship  (n). 
So  where  ^^^^^  ^^q  ImjEid  not  acted  put  in  a  iiill  answer  he  was  when  uking 
^^^^  die  costs  only  of  so  much  as  was  necessary  and  proper  (o).  «J^ 
allowed  ^*^^^  executor  admitted  assets,  but  afterwards  it  being  found  Iq 
So  where  ^^^  ^^^^^^  ^^^  plaintiff  was  obliged  to  take  a  decree  for  an 
there  ^^^^  executor  wcm  ordered  to  pay  the  costs,  as  by  his  conduct 
"^'^^lire vented  the  a<xount  being  taken  at  the  proper  time  (i>). 
he  bad  ^^^^^^^^  pttramnii^  a  suit^  dismissed  as  against  his  testator,  to 
So  ^^^^^j^jb  lie  did  not  prosecute,  was  held  liable  to  the  costs  {q). 
appeal,  ^  executor  was  a  defendant,  and  put  in  an  answer,  insist- 

W^^^,     j^ght  to  the  surplus,  to  which,  however,  he  had  no  claim, 
iug  on  ^y^^^^  to  pay  the  Qoste  (r).    So  a  trustee  bringing  a  cestui  Claiming  t 
he  was  *^^     li^re  the  Court,  for  his  own  private  interest,  shaU  pay  the  J^^^^Juj ; 
V^  *7^       But  if  be  have  a  fair  title,  and  he  act  only  by  way  of  sub- 
coftU  («)•  .  ^^  ^  ^^  Court,  he  will  be  allowed  them  {t).     So  not  if  the;  hive 

™*"*^     -llbe  Sowed  bis  costs  wheie  the  point  he  has  submitted  to  •^ur  claim, 
"^rln^  is    doubtful,  and  the  decision,  if  favourable,  would  have 
^  ^tbe  advantage  of  the  estate  («).     In  Gardiner  v.  Feli,  where 
T*^    atioo  depended  upon  whether  lands  in  the  East  Indies  passed 
W  ^unattested  will,  and  the  devisee  had  received  the  rents  under 
t^idea  that  they  did,  be  was  not  burthened  with  costs  (v).    But  if 
trustees  attempt  to  defeat  the  infant,  by  setting  up  an  improper 
defence  or  cUim,  they  will  always  be  so  charged  (w).     Costs  will 
not  be  chaiged  against  executors  and  trustees,  where  it  is  a  case 


€  f)  "^^^  «'•  Newman,  4  Vm^  129. 

fg)  Ciiffwy  ••  I>"*>y»  'HP"",  and  casef 

belm  cit0ci* 

€h)  kdMXDM  V.  Chfton,  1  Rum.  297. 

rO  Jonei  V,  Lewi*,  1  Cox,  141 . 

Ch)  ^9,^^  V*  TbaratoD,  CoUes   F.  C. 

176;  Beani«'Corti,91. 

(I)  Keech  v.  KenniDgall,  1  Ves.  1 24. 

(m)  Toner  o.  Thompson,  7  Sim.  145. 

(n)  Lowioo  o.  CopelaDd,  2  B.    C.  C. 

IfiS. 

(9)lMoJi.  146. 


[, 


i  p)  Micmrthy  v.  Macarthy.  I  MolL  1S6. 
(i)  Horlock  V.  Pneffley.  8  Sim.  621. 
(r)  Bayley  v.  Powell,  Prec.  Ch.  92  ;  2 

^*(T)Hi;iey*.PWnip.2Atk.48.  Bay- 

ley  tJ.  Powell,  Prec.  Ch.  92. 
\)  Raahleyr.  M«ier..  1  Ve^  3«°.|J^- 
}w)  Wickett  V.   R»by,  2B.P.C.386. 
Curtii^.  Chandler,  6  M«i  123. 

fv)  Goodwin  v,  Jell.  1  J.  *,^'^*S: 
fj)Lloyd..Spillet,3P.Win.346. 
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Pt.  iu.      of  first  impresdon  only  {x).     Where  the  as 

^^j[''     and  executon  guiltj  of  nuacooduct,  are 

the  cestui  que  irutta,  they  will  also  be  bu 

of  the  suit. 

A*>gtiiut  IV.  But  tniatees  and  executors  are  not  I 

at     putiei.     JQfg^j'g  estate,  as  between  themseWes  and 

for  sale,  may  be  liable  to  costs  (a). 
iDbDd  liable  V.  In  suits  by  or  against  iniaots  they  b 
otiw^enoM.  persons.  As  to  costs  in  suits  by  credito 
the  administration  of  assets,  the  reader 
authorides  (b),  the  general  rule  being,  tbs 
to  come  to  the  Court,  to  establish  a  den 
a  person  deceased,  the  costs  of  such  pro- 
of the  assets  (c),  if  there  are  any.  As 
to  secure  a  condngent  interest,  or  is  o( 
(be  will  ((f);  but  if  the  bill  be  dismissed 
of  the  assets,  unless  the  plaintiff  had  a 
80,  each  party  will  bear  their  own  (e). 
to  have  it  secured,  the  costs  generally 
estate  (/) ;  but,  as  we  have  seen,  if  for  | 
the  same  dme,  out  of  the  infant's  propt 
law  impeaching  a  will,  will  be  ordered  to 
A  mortgagor  in  foreclosure  suits  usut 
mortgagee  (i) ;  but  where  after  an  eq 
gagor  died,  leaving  an  infant  heir,  anc 
and  ordered  the  iniant  to  join  in  convi 
of  the  conveyance  were  directed  to  b« 
^though  insufficient  to  satisfy  the  debt  {i 
a  share  of  a  fund  unsuccessfully,  the  c 
fund  to  which  he  was  held  entitled  {I). 
being  an  ungracious  demand,  he  was  re 
lDbDiiM;law      VI.  It  may  be  lastly  observed,  that  t 

light  ID  CD.U,  -       .  .  ,  L  .-      1      1  i_ 

how.  against  trustees  may  he  entirely  lost  by 

or  acquiescence  in  the  acta  complained 
This,  indeed,  necessarily  follows  firom 
in  which,  for  the  like  reasons,  he  has 

(x)  Docker  c.  Some*,  3M.  &  K.  655.  (c 

(y)  Marcb  i.   Ronall,  3  M.  &  C.  SB.  5  V 

KintcbbulJ  V.  Fernhead,  3  M.  &  C.  132.  (,1 

(■)  Daniell  C.  P.  3,  S7.  Seal 

(a)  Edwardi  i.  Harvey,  Coop.  40,  aton 

(b)  Sec  Danlelt'i  C.  P.  3,  CO,  &c.  v.  F 

(c)  Ibid.  63.  (.■ 
(4)  LeMer  d.  Sbeniaghun,  I  Ne»L  Cb.  <l 

Pnc.  397.  Cob 

(t)  Cogin  IF.  Stepbeni,  Lew.  TniM««B  < 


Appt.  ege. 
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to  deliver  up  the  property^  when  required,  to  those  entitled  to  call     Pt.  hi. 
for  it,  they  will  be  liable  to  all  costs  incurred  in  consequence  of  their      Ch'x.  " 
conduct  (a).     So  if  executors  commit  fraud  they  shall  pay  costs,  even  ^^^ 
although  the  testator  has  directed  that  for  any  expenses  they  should 
be  put  to  they  should  be  allowed  their  costs  (b).    Trustees  were  even 
bnrthened  with  the  costs  occasioned  by  their  having  made  a  mistake  Misuke. 
in  their  powers  where  no  fraud  was  proved  (c).    So,  for  instance, 
they  were  charged  where  they  purchased  from  themselves  at  an  under 
value  (d).    So  where  executors  obtained  a  release  of  the  legacy  Purchasiog 
without  any  consideration  («).    So  trustees  for  an  infant  renewing  in  ^•"'•***»- 
their  own  names,  shall  be  burthened  with  the  costs  of  the  suit  thereby 
occasioned,  if  the  lease  be  declared  to  be  in  trust  for  the  inEemt  (/). 
So  where  executors  did  not  bring  an  action  to  recover  a  bond  debt 
where  they  ought  to  have  done  so  (ff).    And  this  rule  will  be  more 
especially  enforced  in  the  case  of  infants,  since  they  are  not  compelled 
to  seek  relief  against  trustees  at  the  hazard  of  the  expense  attending 
it  (A).     Executors  were  charged  with  costs  for  unnecessarily  keeping  CorruptlyuiiDg 
large  balances  and  by  false  pretences  resisting  outstanding  demands  (i).  ^^  property. 
So  if  making  an  unfair  appraisement  (i).     So  trustees  keeping  pos- 
session of  the  property  under  a  pretence  that  their  cestui  que  trust 
was  insane  (/),  although  it  appea^red  he  was  eccentric ;  and  although 
there  be  no  actual  misfeasance,  yet  trustees  will  be  always  liable  if 
there  has  been  great  negligence,  as  where  by  the  neglect  of  one,  Oreat  negU- 
the  money  has  been  lost  by  the  insolvency  of  the  other  (x»).     So  ^°^' 
where  by  their  disputes  they  had  rendered  the  suit  necessary  (n). 
So  when  wUfuUy  mistating  accounts  in  the  cause  (o).    So  if  they  put 
in  a  deceitful  answer  or  endeavour  to  keep  the  infant  from  a  true  Deceit. 
knowledge  of  the  accounts  ( ;>),  or  if  they  have  not  kept  them 
properly,  or  their  answer  be  falsified,  or  they  conceal  evidence  {g)y 
or  have  acted  fraudulently.     So  if  they  set  up  objections  to  the  per- 
ibrmaDce  of  the  trust  which  they  fail  in  proving  (r). 

But  these  costs  vrill  be  limited  to  those  consequent  upon  or 
occasioned  by,  or  relating  to  the  breach  of  trust,  or  other  wrongful 


(«)  O'Brien  o.  O^Brieo,  1  Moll.  533. 
Caffiey  v.  Darby,  6  Yes.  488.  Bretland  v. 
Cope.  CoUes  P.  C.  97.  Shepherd  v.  Smith, 
2  B.  P.  C.  372.  Lloyd  v.  Spillet,  3  P. 
Wma.  347.  Fell  v.  Lutwidge,  Baro.  314. 
M<»ley  V.  Ward,  1 1  Ves.  58 1.  Dawson  o. 
Pamrtt,  3  B.  C.  C.  236.  Widdowaon  v. 
Dock,  2  Mer.  494. 

(h)  Hide  o.  Heywood, 2  Atk.  126.  Piatt 
V.  lU'DooeaU,  Tainl.  390. 

Ce)  Earl  Poalett  v.  Herbert,  1  Yes.  jun. 
297. 

(^d)  Sanderson  v.  Walker,  13  Yes.  601. 

fm)  Uorsiey  0.  Challoner,  2  Yes.  84. 

^/)  Griffin  o.  Griffin.  1  Sch.  5:  L.  355. 

(m)  Lowson  0.  Copeland,  2  B.  C.  C.  15^^. 

ih)  Campbell  t.  Walker,  13  Yes.  601 

(•)  Ciackelt  i\  Bethune,  1  J.  &  W.  346. 


Mosley  v.  Ward,  11  Yes.  581.  Piety  v. 
Stace,  4  Yes.  620,  and  see  Franklin  o.  Frith, 
3B.  C.  C.433. 

(k)  Sheppard  v.  Smith,  2  B.  P.  C.  372. 

(/)  Brown  v.  How,  Barnard.  354. 

(m)  Littlehales  v.  Gascoyne,  3  B.  C.  C. 
73. 

(n)  DanielPsC.  P.  53. 

(o)  Sheppard  v.  Smith,  2  B.  P.  C.  372. 
See  1  Moll.  86. 

(p)  Avery  v.  Osborne,  Barnard.  349. 
Norbury  v.  Calbeck,  2  Moll.  461. 

(9)  Yau^han  v.  Thurston,  Colles  P.  C. 
1 75.  Mallabar  v.  M  lUabar,  Cas.  T.  Talb. 
79. 

(r)  Willis  r.  Iliscox,  4  M.  &  C.  198. 
Yide  Low  v.  Carter,  I  Beav.  496. 


PART  III.-BOO 


CHAPTER  ] 
0/Stttim«nt$  of  Om  Prepartj/  «/ 


Ofieuiemeati  SsTTLKiuMTSof  the  property  ofin&n< 
of  ldf.r^'  kinds  :  >ri,  those  mule  before  or  after 
the  Court.        poaitioa  of  the  Court ;    Mecondtg,  tUoB< 


iDbal'i  pro- 


Ill  of  tBarriage  in  contempt,  or  trithout  leave  o 


partji 


of  ihiM  thirdlji,  thoK  in  which  there  haa  bee 
or .  of  the  guacdian,  but  in  which  the  tr< 
in£uit  ward  baa  been  begun  and  consul 
of  the  Court,  or  in  which  the  prcq>erty 
trol.  We  have  before  treated  at  len 
classes  (a),  we  shall  now  enter  upon  tl 
already  iocidenlaUy  fallen  under  our  < 
fonner  heads. 


Of  the  General  Principlet  vahich  guidt 
the  Property  of  InfanU,  and  the  Cm 
teili  be  made. 

orihe  Roerti      Lord  Hardwicke  (b),  after  renaarkini 

rahtoflha  .    ,  .  .  .       .J  .  , 

CMnnapKi-  that  provision  should  be  made  so  a: 

in;  MnlMDBDii  the  world,  in  a  manner  suitable  to    th 

raid*  under  ita  entitled  them,  sud,  that  the  Crown  ac 

irection.         ^^  ^  j  prudence  of  ttie  natural  pan 

Car*  of  ths        .  '  .  . 

Court  iaihb     its  Cafe  are  upon  a  treaty  oi  mamag 

pi«^i"'*     i°q"i«  if  Ae  settlement  proposed  be  ; 

refuse  them  leave  to  marry ;  and    this 

confirmed  since  (c),  and  the  Court  will 

if  already  made  (d). 
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This  principle,  it  seems,  does  not  extend  to  any  case  in  which  the      Pr.  iii.^ 
penoD  or  property  of  the  infant  is  not  under  the  care  of  the  Court ;     °g,'  i. ' 
but  the  mere  filing  of  a  bill  by  the  wife,  or  other  person,  enables  the  Zxito^  to  all 
Court  to  act,  unless  the   husband  have  reduced  the  property  into  ''•"^  only, 
posaeflsion,  when  the  Equity  is  gone  (e). 

In  any  case  where  any  money,  as  for  instance,  a  legacy,  is  paid  into  ^j{\'°  ^SS? 
Court,  widi  the  privity  of  the  Aocountant-General,  the  Equity  of  the  woman  ba*  mn 
ixi&nt  for  a  settlement  is  precisely  the  same,  although,  perhaps,  no  2]^2jf*Jf'JJ^ 
settlement  can  be  enforced  until  the  husband  seek  to  lay  hands  on  perty  cwmd 
tleproperty;  for  this  authority  of  the  Court  in  part  depends  also  upon  ^l'^^^^^' 
another  rule  of  Equity,  which  is  this,  that  whenever  money  w  stock  ever  tbe^t- 
has  been  carried  over  to  the  tteeount  of  a  married  toomaih  it  has  been  possMH. 
the  constant  habit  of  the  Court,  without  any  application  from  her, 
to  direct  an  inquiry  whether  any  settlement  has  been  made,  and  to 
direct  a  settlement,  not  only  upon  the  wife,  but  upon  her  children  (/) ; 
and  on  an  application  for  pay ment  out  of  Court  of  money  belonging 
to  a  feme  covert^  it  must   be  either  shown  that  there  has  been  a 
setdement,  or  agreement  for   a  settlement,  or  if  any  setdement  exist 
it  must  be  produced,  in  order  to  enable  the  Court  to  judge  whether 
it  affects  the  fund ;  and  it  is  not  sufficient  to  show  by  affidavit  that 
the  particular  fund  is  not  the  object  of  any  settlement    Where  the 
husband  has  not  reduced  his  wife's  property  into  possession,  but 
must  come  to  the  Court  to  obtain  it,  and  it  is  a  subject  (g)  of  clear 
equitable  recognizance,  there  he  is  always  bound  to  make  this  settle- 
ment if  required  (A).     So  the  assignees  of  the  husband,  whether  by 
operation  of  law  or  otherwise,  cannot  obtain  the  fund  without  making 
the  same  provision  the  husband  would  have  been  obliged  to  do  (t) ; 
even  in  the  case  of  a  particular  assignee  of  the  husband  for  valuable 

consideration. 

I^  is  further  observable,  that  this  right  does  not  attach  where  To  what  kind 
*c  husband  obtains  the  right  to  his  wife's  property  by  contract  with  SoSSJ^bi*™* 
a  third  party,  and  not  jure  mariii  /  that  it  applies  only  to  personal  *»*!•  the  wiie'. 
^^  and  to  cases   where   the  fund  is  in  Court.    But  where  thetach«iMr. 
"git  is  originally   itself   legal,  yet  if  it  become  the  subject  of  a 
second  suit  in  Equity,  the  same  Equity  attaches;  as  if  the  husband 
files  a  bill  to  establish  a  right  of  set  off  (*). 

W  Sgittncte  «.  HallHn.  1  GL  Sc  J.  64.  diiuton  ».  Kimdim,  1  B.  C.  C.  44.    Wor- 

v2r  iv**^"*!  t.EUbank,  13  Ve*.  6;  10  liirf,.  Marian,  1  Cox,  163.    Tamer'*  case, 

v«i.  80.    tX^  ^^  WiUJamat  1  Mad.  467.  1  Vem.  7.    Pit ».  Hoot.  ib.  18.    Tudor  •• 

Jounaon  »,  JoWn,  IJ.  &  W.  480.  Sanynoe,2  Vem.  470.  Parkers  Wyndham, 

/i*V  Q^**  ••  Rote,  1  Beav.  270.  p^J.  Ch.  412.   Walter  v.  SanndaiB,  1  Eq- 

-J^)  See  KepoTta,  imm.,  •ad  Staepole  v.  Ca^  Ab.  68     Bates  v.  Dandy,  2  AUu 

5««w«it.3  Ve..98Vl  Vern.718  j  2Vem.  207.  &c.  ^  ^        ^^ 

^7!.  ,  ik)  Roberts  «.  Robertii.  2  Cox,  423. 

(t)  Jtcobeou  V    WiUiams,  1  P.  Wmi.  ijie  v.  Beiesfoid,  3  Ves.  611.    UUl  ».  At- 

F^    ^*  P^c  Caysegamc.  1  A«k.  192.  kinson,  4  Ves.  630.    Mitfoid  v.  Mitford, 

V'?\;r*'*^»^^-280.  Watson  t.MaKsIl,  9  Ves.  100.    Wright  v,  Morley,  11  Vea. 

IP-  viBit.  459^  n.     WeomaD  u.  MasoD,  ^q.     Beresford  v.  Hobson.  1  Mad.  373. 

•bid.  JewiQn  ^  MouIsob,  2  Aik.  420.  8ad.  jjujot  v.  Cordell,  5  Mid.  166.    Johnson  v. 
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Pt.  III.  The  issue  have  no  Eqaity  independe 

ChTi.  sVi.  ^y  ^^^  consent,  or  by  contract,  or  under 
Righto  of  the  Stance  are  the  children  permitted  to  assert 
issue  of  the  their  own,  nor  in  any  instance  has  that  right 
""^'-  mother.      The  Equity  being  personal  to 

tution  for  her  interest  may  be  waived  by  1 
£<iiiity  of  the    her  children,  notwithstanding  the  decree  ( 
"^^Z^^U,  of  its  completion  (n) ;  and  this  is  permittt 
See  pott,  s.  II.  her  Equity  against  the  assignees  of  her 
a  case,  on  settling  the  minutes  of  th 
been  arranged  that  the  bankrupt  husbat 
assignees  their  interest  in  the  money,  s 
which  was  computed  in  the  sale  at  one  I 
husband  and  wife  for  the  whole,  it  was  I 
for  the  benefit  of  the  children,  and  could  i 
whole  transaction  was  undone,  nor  does 
make  any  difference  in  this  respect  {p), 
huiUBd^ia  i         Where  the  husband  is  in  contempt,  a 
contempt.        the  Master  for  a  settlement,  upon  which 
he  will  not  be  permitted  to  abandon  i 
fortune,  even  with  the  wife's  consent  (  q) 

doubt  wld**e  ^^  ^^^  ^^^®  ^^®  °®*  waive  the  Equity, 

the  Equity,  it    after  her  decease  (r).     It  is  not  bindin 

iL^hulSSnd!    death  of  her  husband,  though  after  a 

bound  by  an  agreement  with  her  husbai 

When  a  con-    approved  by  the  Court  (<).    If  the  agreena 

binding  on  the  Court,  and  a  settlement  ordered  to  be  r 

^^^  thought  she  would  have  been  bound  (u) ; 

and  on  behalf  of  the  children,  by  the  hi 

consideration  of  which  he  was  to  obtaii 

be  no  children  living,  yet  Lord  Hardwi 

be  afterwards  waived,  and  this  princ 

reversal  of  Sir  J.  Leach*s  decision  in  j 

tract  there  was  held  to  be  a   void  < 

infitnt  at  the  time  of  the  marriage,  an< 

contempt,  the  husband  was  held  boui 

Johnson,  1  J.  &W.  472 ;  Co.  Litt.351.  a.  ;  ( 

I    Fonbl.  313.     Steinmets  v.  Halthin,   I        an< 
Gl.  &  J.  64.    Stamper  v.  Barker,  6  Mad. 
167.  13 

(/)  Lloyd    V.  Wmiamft,    1   Mad.  450.        Ja 
Fenner  v.  Taylor,  2  R.  &  M.  190.     Hod- 
gens  V.  Hodgens,  4  CI.  &  Fin.  372.  P) 

(m)  Ibid.    Steinmetz  v.  Ualthin,  suf»ra* 
Hc^gens  v.  Hodgens.  Fc 

(n)  Ibid.    Murrey  v.  Lord  Elibank.  lO         19 
Ves.  88. 

(o)  Whiilem  i*.  Suwycr,  1  I5eav.593. 

(  p)  Hodgeos  V,  Uadgen^,  tupra. 
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to  the  property  itself  (o) ;  but  there  will  be  found  many  cases  in  ^li(^ 
which,  although  the  relief  prayed  for  has  been  granted,  the  com-  Ch.  x. 
plainant  has  been  forced  to  pay  his  own  costs  from  this  cause. 

VII.  The  costs  with  which  a  guardian,  trustee,  or  executor,  MCoetshowtobe 
charged^  will  be  calculated  as  between  party  and  party  (p) ;    those  ^^^  ^^  * 
which  they  are  entUkd  to,  in  general,  as  between  solicitor  and 
client  (9).    Not  so,  however,  if  there  be  no  fund  under  the  control  of 
the  Court,  or  the  trustee  has  not  accepted  the  trust  (r). 

Lord  Eldon  laid  down  that  the  ordinary  way  of  taxing  the  costs  of 
a  trustee  was  as  between  party  and  party ;  but  where  a  trustee,  in  the 
fair  execution  of  his  trust  incurred  expenses,  by  reasonably  and  pro- 
perly taking  opinions  and  procuring  directions  that  are  necessary  for 
the  due  execution  of  his  trust,  he  is  entitled  not  only  to  his  costs,  but 
also  to  his  charges  and  expenses,  under  the  head  of  just  allowances.  He 
said,  further,  that  with  regard  to  an  infant,  this  required  great  consi- 
deration; for,  as  the  infant  himself  could  not  incur  charges  and 
expenses,  if  they  could  not  be  claimed  under  the  head  of  just 
allowances,  and  the  next  friend  is  to  be  at  the  whole  expense  of  the 
infant,  beyond  his  costs,  persons  will  deliberate  before  they  accept 
that  office  («).  In  Amand  v.  Bradbum  {i)  it  is  laid  down,  that  where 
a  trustee  had  been  sued  in  Chancery  respecting  his  trust,  and  had 
got  a  decree,  but  only  taxed  costs,  and  he  subsequentiy  accounted  at 
the  suit  of  the  cestui  que  trusty  he  will  be  allowed  all  his  costs  in  that 
suit,  and  not  taxed  costs  only.  In  Osborne  v.  Denne  (tt),  where 
a  legatee  sued  for  his  own  legacy,  as  well  as  in  the  character  of  the 
proehein  ami  of  an  infant,  the  Master  of  the  Rolls  only  gave  him 
taxed  costs.  However,  in  general,  on  application  to  the  Court, 
guardians,  trustees,  and  executors  may  obtain  costs,  computed  as  be- 
tween solicitor  and  client  (9). 


(«)  Anttt  p.  651,  &c. 

(p>  Pride  V.  Fooks,  2  Bear.  430. 

<ff)  3  Daal.  Ch.  P.  77. 

(r)  Ibid. 

(f )  Fearns  o.  Young,  10  Ves.  484. 


(t)  2  Cas.  Ch.  138.  RamBden  v.  Lang- 
ley,  2  Vera.  536. 

(«)  7  Vea.  423. 

(o)  Beames  on  Costs,  157.  Pride  v. 
FookjB,  tufta. 
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Pt.  iil      personally  in  Court,  or  under  a  commissi 
Oa^L  ^\    ^^^  where  this  was  not  done,  her  property 
'  from  the  protection  of  the  Court,  except  I 
consequently  until  such  proceeding,  she  am 


Unless  the 
wife  have 

eaaity  in  Court  ^e  considered  ES  having  the  protection  of 

after  age.         and  he  confirmed  the  report.    In  Long  v. 

the  day  after  she  came  of  age:  after  the  n 

property  was  made  on  her  and  her  busban 

children  of  the  marriage  absolutely,  but 

confirmed  by  the  Court,  although  a  refer 

quire  if  there  had  been  any  agreement  h 

never  consented  in  Court  to  a  transfer  < 

After  the  husband's  death,  and  the  birth 

in&nt,  a  cross  bill  was  filed  by  the  wife  i 

infant  child,  charging  that  the  settlemen 

Ward  marry-    provision  for  a  second  marriage,  and  obtt 

i^fore  a  i^e-  by  means  of  the  precipitation  of  the  mar 

"  tt°tJ^ ' "  ^®'^»  ®°  ^  authority  of  the  last  case,  that 
romaiDi  in  her  without  any  settlement  the  day  after  she 

Iten inSTli?-"  setdement  was  to  be  considered  by  the 
tiemeot  after-    band  alonc ;  that  she  might  have  confii 

wards  made.      ^^^  j^   ^^^  ^^^  ^j^^^  ^  j^  ^^  ^^^  ^^^ 

would  have  made  if  applied  to,  he  decla 
lars,  and  made  a  reference  to  the  Mastc 
been  a  proper  settlement.    In  Barrii 

inftint's  money  petition  of  the  soHcitor  for  the  husbam 
was  to  vest  in  her  if  she  marrried  under 
consent  of  her  father),  who  had  married 
of  her  father,  was  taken  out  of  Court  i 
tlement  had  been  executed,  and  that  i 
married,  the  Master  having  reported  tl 
summary  application  by  petition  of  tli 
on  the  authority  of  BoweM  v.  Strathn 
restored  by  the  party  making  the  foro] 
in  the  cause,  who  had  in  his  possession 
infancy,  the  settlement  being  proved  t^ 
have  been  underage  when  she  married. 

mitted^o'take  ^^at  he  took  it  to  be  the  undeviating  a 
mit  the  husband  of  an  infant  ward  to 
that  he  made  a  proper  settlement  on  h< 
of  the  father  did  not  make  an  except 
that  consent,  as  it  gave  the  infant  a 
might  have  protected  the  husband  frc 
the  providence  of  the  Court  in  the  p< 

(g)  2S.  &9.  n.ll9. 

Qi)  Beatty,  214  ;  2  Moll.  2M. 


improperly 
taken  out  of 
Court,  how 
restored. 


Husband  not 


fortune  of  an 
infant  ward 
without  the 
Court  seeing 
he  makes  a 
proper  settle" 
menti 
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miinecl,  and  had  the  petition  trnly  stated  the  infancy,  the  Court      P-r-  ^n: 
would  not  only  have  referred  it  to  the  Master  to  inquire  into  the  fact  Cti?i!  s.  r. 


of  asetdement,  but  to  report  whether  it  was  a  proper  one. 

In  Hodgeru  v.  Hoddens  (J),  where  the  marriage  under  age  and  in  SetUement  by 
contempt  had  been  declared  void,  the  ward,  on  attaining  her  age,  and  iUegai  mar- 
retoming  with  her  pretended  husband  to  Ireland,  petitioned  to  be  ^'  ^*^ 
discharged  iix>m  her  wardship:  the  husband,  however,  presented 
anotberi  expressing  his  willingness  to  be  legally  married,  and  sub* 
mitting  to  execute  a  settlement  The  petition  of  the  wife  was  ordered 
to  stand  o^er  till  further  order ;  on  that  of  the  husband  a  legal  mar- 
riage was  ordered  to  be  solemnized,  and  that  he  should  lay  before 
the  Master  proposals  for  a  settlement.     It  appears  that  if  the  ward  ^^^^  ^^"^ 
come  of  age  during  the  treaty  for  a  settlement,  whether  with  or  with-  daiiDg  the 
out  leave  of  Court,  the  Court  will  sec  that  it  is  a  proper  one,  and  exer-  ^JJ!^,^*''^^. 
cise  iu  jurisdiction,  although  the  settlement  be  afterwards  actually  exe*  jurwdictioii 
cuted  and  marriage  had.   In  Me  Donne  (i),  a  case  of  this  nature,  where  lubJ^il^AT. 
the  treaty  for  the  settlement  was  without  leave  of  the  Court,  the  Irish  »««  had  and 
Master  of  the  Rolls  held»  on  an  application  by  the  guardian  of  the  tatiiy  »^°«i^ 
fortune,  that  though  the  Court  had  in  general  no  jurisdiction  over  ^^' 
the  acts  of  persons  of  full  age,  who,  however,  recently  had  been  wards 
of  the  Court,  yet  if  the  act  vhu  the  compktion  of  a  treaty  entered  into 
during  minorittf^  without  the  sanction  of  the  Court,  the  Court  had  power 
to  control  that ;  and  therefore  he  would  refer  it  to  the  Master  to  consider 
the  settlement  made,  and  if  necessary  to  have  a  new  settlement  executed, 
^  guardian  to  have  his  costs  out  of  the  interest  which  the  husband 
^ev  under  the  setdement.     In  a  case  in  18S0  (/),  where  the  Master 
'^  approved  of  a  settlement  which  the  parties  did  not  like,  and  the 
husband  would  not  execute,  it  was  intimated  that  he  intended  to 
^f^t  till  the  ward  was  twenty-one,  and  then  to  marry  and  get  her  for-  and  the  hoA- 
tune  without  executing  that  settlement;  but  Lord  Chancellor  Hart  said,  ^ISftrntweitj. 
the  powers  of  the  Court  were  extensive  enough  to  meet  that  case,  and  one,  and  then 
*At  he  should  be  held  to  the  same  settlement  at  any  future  time.    In  jTrt^by  Ibi 
^aUv.  Coutti  {m\  as  we  shall  hereafter  see,  a  settlement  made  after  wife.con«nt. 
the  marriage  of  the  infiint  ward  of  her  property  by  her  husband  whilst  .vlnt^ard^iL 
8till  an  infant,  was,  eight  years  afterwards,  at  the  suit  of  the  wife,  in  ^^^^^^ 
acme  particulars  reformed  by  the  Court-    But  the  Court  will  not,  .nd  bnS"f 
from  subsequent  circumstances,  disapprove  a  setdement,  which  if  called  ^^^^^^ 
to  the  consideration  of  it  immediately  on  die  marriage,  it  would  have 
approved  (n). 

2-  It  seems  clear  that  the  real  or  personal  estate  of  a  male  infant  SeuieineDts  of 
can  never  be  bound  by  himself,  or  by  the  agreement  of  his  guardian  pro^^"**^ 
or  trustee  for  him,  tmder  age,  by  way  of  marriage  setdement;  neither 
can  it  be  thus  bound  by  the  Court,  except,  indeed,  it  is  apprehended, 

l}})r  ^  ^  ^«-  3^-     ^^   Walker.  (/)  N.  ibid. 


I       i 


Real  estate  of 
iDfant  male  or 
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Pt.  III.      80  far  as  that  lie  may  have  taken  by  contra 
CiT?  s^^    beaefits  fromi  and  by  his  wife  in  her  propei 
settlement  of  his  property,  in  which  case  he 
to  elect  either  to  fulfil  such  contract  or  ( 
taken  in  his  wife's  property.    Such  a  rule  i 
the  law  of  the  Court,  that  unless  in  certain 
casesj  the  nature  of  the  infant's  property  si 
infancy,  so  as  to  alter  the  right  of  .success! 
by  his  guardian  or  trustee ;  and  next,  (toi 
tion  of  the  Court  does  not  extend  to  biud 
property  of  the  infant  by  any  discretioni 
prevent  him  from  having  as  full  and  perfc 
comes  of  age  as  he  would  have  had  ha< 
We  have  considered  this  point  at  full  len 
book  (o). 

3.  We  have,  also,  before  seen  {p)  th 

regard  to  the  real  estate  of  a  female  infa 

Master  of  the  Rolls  (g),  "  whatever  doubi 

on  the  subject  formerly,  that  the  real  est 

not  be  bound  by  a  settlement  made  ^ 

Court" 

But  personal        But  with  respect  to  the  personal  prop 

foKn^i^*  wholly  different  (r) ;  a  settlement  of  sucl 

tmuDd  by  let-   before  and  in  consideration  of  marriagi 

place,  so  as  to  bar  her  of  her  dower  anc 

agreement,  but  by  reason  of  the  consent 

and  of  the  statute  of  Henry  8 ;   and 

the  property  so  settled,  not  indeed  by 

wife,  since  an  infant  is  incapable  of  con^ 

settlement  and  contract  of  the  husbanc] 

interest  which  he  takes  in  her  personal 

limiting  any  rights  which  he  would   o 

personal  estate  of  a  female  infant  is  be 

her  marriage,  because  such  personal  e 

the  absolute  property  of  the  husband ,  i 

settlement,  not  hers;  and  such  is  the  i: 

made  by  order  of  Court. 

Except  wbero       There  seems,  however,  one  excepti« 

Sikand*8ewL  female  infant,  whether  personal  or  otl 

caie  nie.  whatsoever  by  the  Court,  or  otherwii 

where  it  has  been  given  to  her  before 

In  Simson  v.  Janes  (t\  an  infant,   ^^^r 


(o)  Ante,  p.  565. 
(p>  Anttf  p.  406. 
(9)  Simson  v.  Jonw,  2  R.  &  M.  377. 
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by  the  Master,  and  acted  upon  by  the  Court  in  several  orders,  nor      Pt.  III. 
could  the  Court  itself  alter  it,  although  the  wife  had  grossly  niiscon-    Cb?l  s.  i. 


ducted  herself,  and  the  settlement  was  never  actually  executed,  or  but  binds  the 
any  order  made  for  its  execution,  the  amount  of  property  being  ^^b^^^d* 
uncertain  (u?). 

This  Equity  for  a  settlement  does  not  extend  to  the  whole  fund,  ^^^  Equity 
but  only  to  a  reasonable  portion  (x),  and  if  a  settlement  has  been  a  reasonable  ^ 
executed  which  is  found  to  be  a  proper  one,  that  will  be  adopted  by  f^^^  ®^'**® 
the  Court,  and  the   husband  will  be  entitled  to  all  other  property  ; 
and  if  by  contract  the  husband  is  a  purchaser  of  his  wife's  fortune, 
and  makes  an  equivalent  settlement,  the  arrangement  will  not  be  and  not  where 
disturbed  (y).    The  Equity  will  not  attach  on  a  life  estate  unless  a^'pa'JS^^i'f 
the  husband  fail  in  supporting  his  wife  (s).    So  it  may  be  defeated  ^»  ^i^^**  ?^^ 
by  the  husband's  receipt  of  the  money,  or  transfer  to  him  of  the  Univalent" 
funds  (a) ;  and  if  he  refuse  to  execute  a  settlement,  yet  he  will  be  »c"leroent. 
entitled  to  the  interest  for  the  wife's  maintenance  {aa) ;  but  not  if  he  bie 
receive  a  great  part  of  his  wife's  property,  and  then  refuse  to  make  a 
settlement  of  the  remainder  (6). 

This  Equity  of  the  female  ward  is  of  course  quite  as  strong  or  even  This  equitable 
stronger  in  the  case  of  an  infant  than  an  adult  (c),  and  the  Court  will  ^ngfy  ^ 
act  precisely  in  the  same  manner,  and  enforce  a  settlement,  or  reform  '^nhntB. 
an  improper  one,  if  improper  at  the  time  it  was  made,  but  not  other-v 
wise,  unless  she  waive  that  right  {d  ),  although  the  ward  or  other  infant, 
whose  property  is  under  its  care  have  attained  her  majority,  and 
then  marries,  or  have  married  and  attained  age  without  any  settle- 
ment having  been  made,  if  once  it  gets  a  control  over  the  fund  (e). 
In  Atuten  v.  Austen  (/),  a  female  ward  married  shortly  after  she 
had  attained  twenty-one,  and  a  settlement  was  executed  of  her  pro-  ^^^  ^^^ 
perty  previous  to  her  marriage :  a  reference  was  made  to  the  Master  force  a  settle- 
to  inquire  if  it  was  a  proper  settlement ;  he  reported  that  it  was,  and  on  ^^qVwH^'s 
the  petition  of  the  husband  and  wife  for  a  confirmation  of  the  report,  property ; 
and  consequential  directions,  their  counsel  observing  that  such  a  re- 1|^'^^  *"^ 
ference  could  not  have  been  intended.  Lord  Eldon  observed,  that  he  if  already 
was  wrong,  for  he  fully  intended  it,  and  drew  the  order  himself,  since  ^^^ 
he  never  could  do  it  in  a  fairer  case,  and  that  he  did  so  to  prevent  a 
common  mistake ;  that  he  wished  it  to  be  understood  that  though  a 
female  ward  of  Court,  when  of  age,  might  make  whatever  settlement 
of  her  property  she  pleased,  and  might  effectuate  this  by  consenting 

(w)  Hodgens  v.  Hodgens,  4  CL  &  Cin.  (a)  3  P.  Wms.  11  ;  8  Ves.  206. 

323»  on  appeal.  (aa)  2  Ves.  sen.  661. 

(x)  Beresford  v.  Hobson,  1  Mad.  363,  (6)  3  Atk.21. 

and  the  ca«es  there  cited.  (c)  See  Jacobson  v.  Williama,  1  P.  Wmi. 

(v)  Lanoy  v.  Athol,  2  Atk.  448.    See  382. 

3  Atk.  720  ;  2  Ve«.  691 ;  3  Ves.  98  ;  5  Ves.  (d  )  Ball  v,  Coutts,  infra. 

737 ;  6  Ves.  395.  («)  Ball  «.  Coatts,  1  V.  &  B.  298.     Rt 

(0  2  Vea.  inn.  608 ;  ib.  680 ;  3  Ves.  Walker,  L.  &  G.  323—9. 

166;  ib.  421  ;  6  Ves.  517 ;  6  Mad.   165,  (/)  2  S.  &   S.  123,  n.  See  contra,  2 

414 ;  4  B.  C.  C.  430.  Beat  214  ;  2  Moll.  490. 
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in  Massey  v,  Parker  {w)  Lord  Cottenh 
had  pronounced  a  dictuniy  that  prop 
of  an  unmarried  female  might  by  he 
the  act  of  marriage  alone,  or,  in  other 
could  not  arise  upon  coverture  if  it  v€ 
and  the  Vice  Chancellor,  in  the  cases 
V.  Pocock  (y)  made  some  orders  whi 
decision  in  Sinison  v.  Jones.  In  TulL 
of  this  question  came  in  review  befc 
Rolls  who,  following  Sir  J.  Leach's  de 
held  that  where  a  testator  gave  prop* 
wife  for  life,  with  remainder  to  a  ferm 
band  or  husbands  should  have  or  a 
over"  her  interest "  nor  should  the  sam 
forfeiture,  or  engagements  of  any  sue 
of  alienation  or  anticipation,  both  th< 
restraint  of  alienation  became  effectui 
were  operative  before  that  event*  Tl 
the  Rolls  was  afterwards  confirmed 
cases,  thus,  as  it  would  appear,  overrv 
V.  Parker,  and  the  correspondent  aut 
This  equity  of  the  wife  is  not  lost  b 
if  she  be  a  ward.  It  is  true  she  fori 
the  Statute  of  Westminster  2nd,  but  n 
by  settlement.  And  in  cases  where  r 
but  the  fund  is  in  Court,  and  applica 
parties,  after  adultery  by  the  wife,  eau 
of  the  Court  in  such  cases  has  been 
and  neither  to  give  it  to  the  husba 
nor  to  the  wife,  lest  it  might  cause  h( 
to  force  the  parties  to  come  to  an  an 
therefore,  although  the  Court  may  se 
survivor  or  the  children  (<2),  the  cc 
remain  passive  and  not  interfere  at  he 
for  the  first  time  to  provide  maintenan 
be  as  to  a  settlement  made  previou 
Court  may  notwithstanding  give  her  g 
had,  since  they  look  in  such  case  i 
then,  not  what  they  are  now  (/)• 

(v)  2  M.  &  K.  274. 

(v)  4  Sim.  141;  2  R.  &  M.  210.  1 

(i)  1  Bcav.  1.  J 

(a)  See  Nedby  v.  Nedby,  4  M.  Ac  Cr. 
367.     TuUit  V.  Armstrong ;   Scarborough       4 
V.  Bonnan,  ibid.  377. 

(b)  Ball  o.  Coutts,  1  V.  &  B.  292.     Re        1 
Walker,  LI.&  G.  327.  Hodgens v.  Hodgens. 

4  CI.  &  Fin.  329. 
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mained,  and  had  the  petition  truly  stated  the  infimcyi  the  Court    ^f-  ™' 
woM  not  only  have  referred  it  to  the  Master  to  inquire  into  the  fact   Cn.  L  8.  i. 
of  asetdementi  but  to  report  whether  it  was  a  proper  one. 

In  Eodgeng  v.  Hodgens  (/),  where  the  marriage  under  age  and  in  Settlement  by 
contempt  had  been  declared  void,  the  ward,  on  attaining  her  age,  and  illegal  roar- 
returning  with  her  pretended  husband  to  Ireland,  petitioned  to  be  [||^^®' ^'[^^ 
discharged  from  her  wardship:  the  husband,  however,  presented 
another,  expressing  his  willingness  to  be  legally  married,  and  sub- 
mitting to  execute  a  settlement.  The  petition  of  the  wife  was  ordered 
to  stand  over  till  further  order ;  on  that  of  the  husband  a  legal  mar- 
riage was  ordered  to  be  solemnized,  and  that  he  should  lay  before 
the  Master  proposals  for  a  settlement.     It  appears  that  if  the  ward  i^^«  ^^ 
come  of  age  during  the  treaty  for  a  settlement,  whether  with  or  with-  during  the^ 
out  leave  of  Court,  the  Court  will  see  that  it  is  a  proper  one,  and  exer-  ^^^^^  '°'^* 

'  »^     »^  '  marriage,  the 

cise  its  jurisdiction,  although  the  settlement  be  afterwards  actually  exe-  jurisdiction 

cuted  and  marriage  had.   In  Re  Donne  (i),  a  case  of  this  nature,  where  ^tbouriTmar. 

the  treaty  for  the  settlement  was  without  leave  of  the  Court,  the  Irish  i»g«  bad  and 

Master  of  the  Rolls  held,  on  an  application  by  the  guardian  of  the  taaiiyoActe^ 

fortune,  that  though  the  Court  had  in  general  no  jurisdiction  over^^' 

the  acts  of  persons  of  full  age,  who,  however,  recently  had  been  wards 

of  the  Court,  yet  if  the  act  was  the  completUm  of  a  treaty  entered  into 

during  minority  ^  without  the  sanction  of  the  Court,  the  Court  had  power 

to  control  that ;  and  therefore  he  would  refer  it  to  the  Master  to  consider 

the  settlement  made,  and  if  necessary  to  have  a  new  settlement  executed, 

the  guardian  to  have  his  costs  out  of  the  interest  which  the  husband 

takes  under  the  setdement     In  a  case  in  1830  (Q,  where  the  Master 

had  approved  of  a  settlement  which  the  parties  did  not  like,  and  the 

husband  would  not  execute,  it  was  intimated  that  he  intended  to 

wait  till  the  ward  was  twenty-one,  and  then  to  marry  and  get  her  for-  and  the  hus- 

tone  without  executing  that  settlement ;  but  Lord  Chancellor  Hart  said,  ^n<l  cannot 

°  '  wait  till  twenty* 

the  powers  of  the  Court  were  extensive  enough  to  meet  that  case,  and  one,  and  then 
that  be  should  be  held  to  the  same  settlement  at  any  future  time.    In  Mrty  by  the 
BoUy.  Coutte  (m),  as  we  shall  hereafter  see,  a  settlement  made  after  ^fes  consent. 
the  marriage  of  the  infiint  ward  of  her  property  by  her  husband  whilst  i^feitTa^d^iL 
still  an  infant,  was,  eight  years  afterwards,  at  the  suit  of  the  wife,  in  formed  after 
some  pardculars  reformed  by  the  Court.    But  the  Court  will  not,  ^  bfith'of 
from  subsequent  circumstances,  disapprove  a  settlement,  which  if  called  c^i^ren. 
to  the  consideration  of  it  immediately  on  the  marriage,  it  would  have 
approved  (n). 

2.  It  seems  clear  that  the  real  or  personal  estate  of  a  male  infant  Seuiements  of 
can  never  be  bound  by  himself,  or  by  the  agreement  of  his  guardian  proll^^"^'* 
or  trustee  for  him,  under  age,  by  way  of  marriage  settlement;  neither 
can  it  be  thus  bound  by  the  Court,  except,  indeed,  it  is  apprehended, 

( i)  4  CI.    &  Fib.  829.    lU   Walker,  (I)  V.  ibid. 

Li  G.  323.  <m)  1  V.  &  B.  304. 

(It)  2  Moll.  490.  (n)  Ibid. 
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May  repudiate 
settlemeat  not 
proper  before 
mariiage,  or 
after  death  of 
husband  of  real 
property,  or 
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separate  use. 
Disability  of 
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meats. 
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settlement 
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Settlement  of 
wife's  property, 
how  may  oe 
confirmed  by 
her. 
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not  to  her  separate  use,  either  hefon 
or  before  {u)  or  after  marriage  {v),  if 
Court  has  no  power  to  alter  it,  and  wil 
inquire  if  the  settlement  be  proper,  bu 
transferred  to  the  trustees  as  she  shall 
property  which  is  hers  to  her  separat( 
and  when  she  is  of  age,  will  effectually 
alter  it  {vv),  notwithstanding  the  claua 

But  a  female  infant,  whether  marrie 
always  repudiate  at  full  age  before  i 
the  husband,  any  settlement  made  of  1 
and  it  can  bind  her  in  no  respect,  c 
probation  of  the  Court.    So  of  her  p< 
for  her  separate  use  (a?).    So  on  the  c 
repudiate  a  settlement  made  at  full 
still  remaining  in  Court,  where  she  r 
nor  had  affirmed  it  by  any  subsequent 
birth  of  children  (y),  they  being  ent 
her  {z).     But  it  seems  she  cannot  re] 
other  property  not  to  her  separate 
brought  under  settlement,  by  any  act 
nor  will  her  husband  be  allowed  to  ai 

But  it  seems,  if  the  husband  be  i 
permit  him  to  touch  her  fortune,  e 
entered  into  an  undertaking  for  a  sett] 
taking  or  proposal  is  quite  sufGcient 
mitting  it  to  be  done  (c). 

A  wife  may  also  confirm  a  settler 
her  property  in  the  hands  of  the  Co 
confirmation,  whether  before  or  aft 
Thus  the  receipt  of  pinmoney  or  joi: 
been  held  a  valid  election  by  her  t^ 
she  will  be  bound  to  it  where  her  < 
injustice  to  third  parties.  Receipt 
use  by  the  articles  of  agreement  or  se 
be  an  affirmance  (e) ;  but  this  implied 
must  be  made  after  full  age. 


(i)  Leeds  v.  Barnaidiston,  4  Sim.  538 ; 
2  S.  &  S.  123. 

(u)  Leeds  v.  Bamardistoo,  supra.  Siroson 
V.  Jones,  2R.&M.  376. 

(o)  Lonsv.  Long,  2  S.  &  S.  119. 

(vv)  Tullit  0.  Armstrong;  Scarborough  v. 
Borman,  4  M.  &  C.  377,  and  authorities 
there  cited. 

(ip)  See  ante,     Simson  v.  Jones,  tupra, 

(x)  Tullit  V.  Armstrong,  Simson  v.  Jones, 
tupra. 

(y)  Long  V.  Long,  stipra. 
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It  has  been  observed,  that  after  the  settlement  of  the  infant  wife's      Pt.  hi. 
personal  property  once  made  and  concluded  by  order  of  Court,  she    c^'^'^sVir. 
13  wholly  bound,  and  it  cannot  then  be  varied  or  altered  (/)  in  any  Scttieineni  of 
respect,  e?en  in  favour  of  children.     There  is  one  case  apparentlv  ^^\P^^V^^/ 

-_:i:.  ^       •  1  .  1      «  .  .  .  w      ^  oj  order  of  tne 

militating  m  some  degree  with  this  position.     In  BaUv.  Coutts  {g)  Court  cannot 
the  marriage  was  originally  in  contempt,  but  having  been  with  a  ^  '^"''^' 
gentleman  of  equal  fortune  and  eight  years  before,  and  no  complaint 
having  been  made  upon  the  circumstances,  any  regard  to  that  fact  so 
as  to  punish  the  husband  was  dispensed  with.     A  year  after  marriage, 
whilst  she  was  still  an  infant,  a  settlement  had  been  made  of  her  real 
and  personal  property  upon  the  children  of  that  marriage,  only  subject 
to  the  joint  appointment  of  the  parents,  or  of  the  wife  surviving. 
Seven  years  after  she  was  divorced  for  adultery  :  she  applied  to  the 
Court,  in  order  that  the  settlement  might  be  avoided,  and  the  whole 
property  settled  on  her  and  her  issue  by  any  husband,  on  the  ground 
that  the  marriage  was  in  contempt.     The  Master  having  reported  in 
favour  of  the  settlement,  except  as  to  certain  particulars,  the  question 
came  before  the  Court  on  the  confirmation  of  the  report,  when  the 
Court  confirmed  the  settlement,  but  gave  her  400/.  a-year  for  her  sepa- 
rate use,  instead  of  300/.,  and  gave  certain  interests  to  the  children, 
which  they  had  not  before,  but  did  not  make  any  provision  for  future 
children,  but  gave  her  some  interest  in  future  property.    However,  in 
re  Walker  {h).  Sir  E.  Sugden  observed,  that  this  precedent  did  not 
touch  the  case,  and  that  no  case  ever  came  before  the  Court  in  which, 
on  account  of  the  misconduct  of  the  wife,  the  Court  has  provided  for 
tne  children  out  of  the  property  of  the  wife,  whilst  living,  or  altered 
*  f^Jwenient  already  made.     In  that  case  (one  of  gross  contempt)  the 
"^g^nal  marriage,  under  age,  which  was  in  contempt,  was  declared 
▼Old  aaer  the  wife  had  attained  age,  and  had  had  children.     The 
owand  having  submitted  to  remarry  her  and  to  execute  a  settlement, 
^y  ^ere  accordingly  remarried ;  and  a  settlement  of  her  property 
wterwards  approved,  by  the  Master,  which  gave  a  large  proportion 
^  we  property  for  her  separate  use.    This  settlement  was  acted  on 
Ith^^^^  orders  of  Court,    and   the  parties  let  into   possession, 
ough  the  amount  of  property  being  uncertain  and  it  being  in 
1  gation,  it  was  never  executed  nor  any  order  made  for  its  execution. 
Afterwards  the  wife  eloped,  and  the  husband  applied  that  the  settle- 
"Bent  might  be  altered,  in    order  that  more  maintenance  might  be 
^^k!-^  *e  children ;  but  the  House  of  Lords,  on  appeal,  held  that 
to  be  impossible,  and  that  the  settlement  must  stand  as  it  was  (*). 

JJ)  Re  Walk«r.  Hodgens  v.  Hodgew,  (h)  LI.  &  G.  329. 

(g<  1  V   .   «  (0  <  CI.  &  Fid.  369. 

V5M  V.  fit  B.292. 


OP  THE  NATURE  AMD  PBOVts: 


Of  the  Nature  and  Prontiotu  of  St 
Boon  III.  Property  of  L 

Ch.  1.  S.  III. 

Mttlameau  bj  rules  to  which  the  Court  adheres,  in  di 
'^       shall  be  contained  in  these  settlements 

pi^id^**"  already  "een,  is  parental  (i)  and  the  C 

paiMi  would  to  act  as  a  wise  and  prudent  parent  i 
°'*  the  circumstances,  rather  than  tie  itsi 
any  strict  technical  maxims  or  ru) 
difference  or  equivalence  of  rank  or  i 
and  vill  be  taken  notice  of  by  the  Co 
will  be  modified.  We  hare  already 
acts  where  the  marriage  is  in  contemj 
husband,  and  it  is  not  intended  to  re[ 

Kuieaito       further  than  to  remind  the  reader  tha 

coDlempU.  .  1111 

IB,  m  such  a  case,  to  exclude  the  bus 
wife's  property,  and  to  give  her  bene! 
but  in  all  cases  it  seems  that  it  is  the 
that  alone  which  the  Court  ia  bound 
B^^avated  case  of  contempt  (Q,  the 
Master,  in  settling  the  property  of  tl 
gitjmate  brothers  and  Bistere)  upon  hi 
of  issue  allowing  her  no  power  over  i 
of  kin,  had  proceeded  upon  an  entire 
duty  of  the  Court  in  dealing  with 
Bcntiit  of  ibe  ward's  interest  was  to  be  consulted  ii 
*^  ibe'rule  ""'^^^  ^^  Other  and  subordinate  pu 
husband  could  be  accomplished  with 
where  her  interest  would  suffer,  the 
the  restruning  the  husband  firom  re 
be  regarded  in  settling  the  wife's  esta 
advantage  must  be  pursued,  althougl 
the  principal  wrong-doer.  In  ma 
property,  the  interests  of  the  chi 
because,  it  must  be  supposed  to  be 
the  Court  in  carrying  that  object  inti 
whom  the  mother  of  the  children  w< 
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SECTION  II. 

Of  Waiver,  or  Confirmation^  or  Avoidance^  or  Fariation,  of  the 

Settlement  or  Right  of  Settlement  of  the  Infant.  ^'''  ^Yu 

Cn.  I.  S.  IL 

We  have  already  seen  that  the  equity  of  the  wife  for  a  settlement  settlement  how 
maybe  renounced  by  her,  provided  she  be  of  age  at  any  moment ™«yi>«'![*>ved 
before  its  actual  completion ;  but  that  such  a  waiver  cannot  be  made  ' 

whilst  she  is  under  age,  unless  she  be  then  married,  when,  according 
to  one  precedent,  since  however  disapproved,  it  may  be  taken  in 
Court  (^),  nor  after  the  completion  of  the  settlement  and  her  mar- 
riage, since  she  is  then  under  the  marital  control.     If  having  been 
a  ward  of  Court  she  marry  after  coming  of  age,  without  a  settlement, 
or  with  a  disadvantageous  one,  it  has  been  said,  that  the  Court  has 
no  power  to  control  or  alter  it,  even  at  her  request,  although  the 
property  remains  within  its  control,  since  the  contract  was  made  when 
she  was  capable  of  contracting  in  law,  and  the  Court  has  nothing  to 
do  with  the  providence  or  improvidence  of  the  settlement.  (A)    But 
this  seems  entirely  contrary  to  the  decisions  in  Austen  v.  Austen  (t),  whether  if  she 
Lang  v.  Long  (i),  Hodgens  v.  Hodgens  (/),  and  Re  Walker  (m)  before  11?^  be  '  "^ 
noticed.    And  if  the  settlement  be  the  completion  of  a  contract  "^^^^*^* 
entered  into  during  minority  without  the  sanction  of  the  Court,  then, 
at  all  events,  the  husband  shall  not  be  permitted  to  defeat  it,  if  the 
wife  wish  to  prevent  him. 

An  infant  female,  when  she  comes  of  age,  may  therefore  come  into  Form  of 
Court,  and  there,  or  under  a  commission  after  separate  examination,  ^^^^''' 
consent  that  her  property  should  be  transferred  to  her  husband 
unconditionally,  provided  it  appear  by  affidavit  there  is  no  settle- 
ment (n) ;  and  if  she  be  married,  accordingly  to  one  authority  she  may 
do  so  even  during  infancy  (o) ;  but  the  Master  of  the  Rolls  subsequently 
refiised  to  take  such  consent  of  a  minor  {p).     But  it  would  seem,  that  Cannot  waive 
if  infant  when  married,  and  the  property  be  hers  to  her  separate  use(g),  ^2mwe  use  ^^ 
she  cannot  consent  to  alter  or  waive  her  interest,  as  immediately  on  her 
marriage  the  separate  use  clause  attaches  (r),  and  because  she  cannot 
dispose  of  it  during  infancy  in  any  manner.     So  if  a  settlement  of 
personalty,  however  improper,  be  made  on  the  infant  of  her  property, 

Cgy  Giilli&v.Gttllin,7Sim.236;conira,  (n)   Elliot  v.  Cordell,  6  Madd.  156. 

per    M.    R.    Stubbs  v.   Sargon,  2  Beav.  Austen  v.  Austen,  2  S.  &  S.  123  ;  Set.  Dec. 

446.  255  ;  Hand's  Free.  1 ;  2  Atk.  67,  213. 

<A)  BftiriDgton  0.  Grogin«  Beat.  214.  (o)  GuUinii.GulIin,  7  Sim.  236;coAtra 

Rs  I>oniie,2  MoU.  490.  Daniel's  Ch.  Pr.  127. 

<•>  2  S.  &  S.  123.  (p)  Stubbs  v.  Sargon,  supra. 

iky  Ibid.  119.  (q)  Minet  v.   Hyde,  2  B.  C.  C.  663. 

(I>  4  CI.  &  Fin.  329.  See  Tullitt  v.  Armstrong,  mpro. 

(hk)  IJ.  &  G.  323.  (r)  Simson  v,  Jones,  2  R.  £c  M.  376. 
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pT.  III.      Birkett  v.  Hibbert  (o).      In  same  cases 

CffTa  Vt'i     ^  jointure  an  after-taken  husband  (ji).    I 

nupUal  settlement  of  the  personal  propcrt 

bad  not  been  approved  of  by  the  Court, 

never  consented,  waa  declared  so  far  void, 

vi\nn  aepa-     a  second  marriage.     From  the  faine  case 

mIdJ'far  wife.   Couft  will  in  general  give  a  life  interest, 

able  extent,  in  her  own  property  to  (he 

There  the  wife  had  only  an  estate  in  ren 

of  the  husband,  and  the  aettlement  was 

same  point  appears  determined  also  in  L 

be  a  question  for  the  Court  to  decidewhai 

"provision  shall  be.     If  the  husband  settle 

perty,  it  would  seem  that  the  sum  to  be  \ 

the  wife  will  be  small ;  and  so  in  proport 

lD<«n«  of       him  (*).     If  the  husband  himself  mak 

hnilmnd  h<nr       ,  ,         ,     ,  ,. 

toiuulted.        although  the  gaardians  may  consent,  yet 

rule,  be  settled  to  the  separate  use  oft] 

not  inflexible  where  the  parties  are  ^rea 

contempt  which  are  not  aggravated.    Loi 

could  not  be  much  expectation  of  happi 

nothing,  and  the  wife  had  the  whole  co 

husband  ought  to  have  some  income  di 

ought  to  have  the  power  of  increasing  i 

Powerofdi*-    neral  it  would   seem  that  in  such  case 

^^w^-lfe!    ^"'ban'*  without  issue,  she  will  be  alio* 

It  hurtband  pre-  she  may  please  with  the  property  (o),  a 

an  er,      ^^^  ^^^^   ^p  y^   ^j^^j    take,  exclusi' 

appears  that  in  cases  where  the  Court 

It  Witt  tionto  the  next  of  kin,  and  the  wife  is  i 

iikgiumate.      no„g^  j^  unlimited  power  of  appointmt 

wiMiw'giti-a     '''^  without  children  (x).     The  Cour 

lochildren.       independent  interests  to  the  children 

although  one  of  the  parents  miscondu 

he  had  considerable  doubta,    wheth 

children  out  of  the  control  of  the    p; 

pendent  fortune  in  his  life  (y)  ;    am 

further  appears,  from  its  known   ant 


(«)  3  M. 

&  K.  230. 

ip)    WiDC 

h  r.  J*mt8.  4  Ve» 

.386. 

(,)  2  S.  i 

Si  S.  125. 

(r)   I    V. 

&  H.  2!I2.  arul  > 

«  Wincli 

ames,  .up. 

u.   siKfuiv  1.  1 

'.   3 

'e».98. 

0)  B.11« 

.  Coulti,  lUpra. 

(1)  Gordon  c.  Irwin.  4  B. 

P.  r.   358. 

a  .ppeal. 

I'e.  U.J  Eldon, 

1   V.  & 
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It  has  been  observed,  that  after  the  settlement  of  the  infant  wife's    ^f-  ^^t 
personal  property  once  made  and  concluded  by  order  of  Court,  she    Ch.i.  s.ii. 
is  wholly  bound,  and  it  cannot  then  be  varied  or  altered  (/)  in  any  Seuieimsnt  of 
respect,  even  in  favour  of  children.    There  is  one  case  apparently  t?order°of  ?^e 
militating  in  some  degree  with  this  position.     In  Ball  v.  Coutts  (g)  Court  cannot 
the  marriage  was  originally  in  contempt,  but  having  been  with  a  ^  ^^^ 
gentleman  of  equal  fortune  and  eight  years  before,  and  no  complaint 
having  been  made  upon  the  circumstances,  any  regard  to  that  fact  so 
as  to  punish  the  husband  was  dispensed  with.     A  year  after  marriage, 
whilst  she  was  still  an  infant,  a  settlement  had  been  made  of  her  real 
and  personal  property  upon  the  children  of  that  marriage,  only  subject 
to  the  joint  appointment  of  the  parents,  or  of  the  wife  surviving. 
Seven  years  after  she  was  divorced  for  adultery  :  she  applied  to  the 
Court,  in  order  that  the  settlement  might  be  avoided,  and  the  whole 
property  settled  on  her  and  her  issue  by  any  husband,  on  the  ground 
that  the  marriage  was  in  contempt.     The  Master  having  reported  in 
favour  of  the  settlement,  except  as  to  certain  particulars,  the  question 
came  before  the  Court  on  the  confirmation  of  the  report,  when  the 
Court  confirmed  the  settlement,  but  gave  her  4O0L  a-year  for  her  sepa- 
rate use,  instead  of  300/.,  and  gave  certain  interests  to  the  children, 
which  they  had  not  before,  but  did  not  make  any  provision  for  future 
children,  but  gave  her  some  interest  in  future  property.    However,  in 
re  Walker  (A),  Sir  E.  Sugden  observed,  that  this  precedent  did  not 
touch  the  case,  and  that  no  case  ever  came  before  the  Court  in  which, 
on  account  of  the  misconduct  of  the  wife,  the  Court  has  provided  for 
the  children  out  of  the  property  of  the  wife,  whilst  living,  or  altered 
a  settlement  already  made.     In  that  case  (one  of  gross  contempt)  the 
original  marriage,  under  age,  which  was  in  contempt,  was  declared 
void  after  the  wife  had  attained  age,  and  had  had  children.     The 
hasband  having  submitted  to  remarry  her  and  to  execute  a  settlement, 
they  were  accordingly  remarried ;  and  a  settlement  of  her  property 
was  afterwards  approved,  by  the  Master,  which  gave  a  large  proportion 
of  the  property  for  her  separate  use.    This  settlement  was  acted  on 
by  several  orders  of  Court,  and   the  parties  let  into  possession, 
although  the  amount  of  property  being  uncertain  and  it  being  in 
litigation,  it  was  never  executed  nor  any  order  made  for  its  execution. 
Afterwards  the  wife  eloped,  and  the  husband  applied  that  the  settle- 
ment might  be  altered,  in  order  that  more  maintenance  might  be 
^ven  to  the  children ;  but  the  House  of  Lords,  on  appeal,  held  that 
to  be  impossible,  and  that  the  settlement  must  stand  as  it  was  (t). 

(fy  Re  Walker,  Hodgeni  v.  HodgenB,  (h)  LI.  &  G.  329. 

pra.  (t)  4  CI.  &  Fin.  369. 

(^)  I  V.  &B.292. 


OF   THE   HODS  WHBRBBT  lETTLKl 


Of  the  Mode  aiereby  Settlement  o/ 
Pt.  m.  foade  or  reformed  bv 

Booi  III. 
Cm.  1.  3.  IV. 

Modo  whereby      -K^ft  Where  DO  Bettlement  has  beei 

a  KUlement  of  hu  DOt  vct  taken  place,  ve  have  alread 

inftint'i  pro-  ,         .»  i.iii'i-i. 

periT  it  to  be     taken  IB,  for  some  one  on  behalt  ot  tni 

^C^"^    praying  a  reference  to  the  Master,  to  8< 

Where  n^tber  propcr  party  for  the  infant  to  marry  vi\ 

"•""E*  ***"*  *"•*»  ■°'^  '*'  approve  a  settlement ;  wl 

tiemeot  eie-     cordingly,  and  the  husband  sends  in  his 

cut«d.  which,  after  the  Master  has  approved 

ported  to  the  Court  They  may  be  exc< 

Court  on  petition  by  the  opposing  pari 

firmatioQ  («),  and  if  found  improper,  i 

to  the  Master  to  be  reviewed,  or  lea'v 

refused;  or  the  proposed  husband  will 

the  ward  on  the  footing  of  the  said  pro] 

Settlement  to        In  mo8t  cases  the  settlement  will  b< 

l*.*"^**^      permitted  afterwards;  but  under  pecul 

riiee  pemLited,  marriage  having  been  declared  void, 

■mci»l°circniii-  hcing  unsscertuned,  this  order  of  procc 

•UDcee.  Secondly.  Where  the  property  is  yc 

Where  mar-     ),^  taken  place.    If  the  marriage  has  h 

ntge  hu  uksD  '  ^ 

place  bet  M  be  pursued  has  been  already  considere 
^'„^*  in  contempt,  the  Court  will  make  a  refe 
was  a  settlement,  or  agreement  for  a  s 
marriage  (y),  and  to  report  whether 
proper  one  (A);  whereon  he  may  requir 
the  title,  and  nature  and  amount  of  ih 
be  made,  it  seems,  on  further  direction 
petition  of  any  of  the  parties  interested 
band  seeks  to  lay  his  hands  upon  the  | 
the  Equity  in  the  manner  before  mentis 
found  improper,  a  reference  will  be  m: 

(if)  3ee  ■«!(,  p.  205.  ( 

(<}  See    Selon   Dec.  308.     Gordoa  v.  Loi 

Irwin,  4  R.  P.  C.  356.    Hilnv  s.  Halin,  He, 

9  Vet.  471.  ( 

(/}  Hclgrns  t>  Hodxene,  4  CI.  &  Fio.  ( 

341.  R<  Walker,  L.&G.3iai  lee  I  Dow.  . 

N.  8.  S7I.  < 

</)  P.  30S,  333.  < 
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cases,  to  approve  of  a  proper  settlement  (n),  if  the  wife  require  it;      Pt.  ill. 
and  that  although  the  marriage  and  settlement  made  be  both  after  c^rsViv. 
age(o). 

But  if  found  to  be  proper,  it  seems  that  the  husband's  interest  will 
not  be  disturbed,  and  that  he  will  be  entitled  to  the  remainder  of  her 
property  unsettled,  and  to  all  future  property  (p). 

Under  the  rule  we  have  before  noticed  {q\  ihBt  all  the  expenses  of  Costs  of  soch 
proceedings  in  Court  for  the  benefit  of  infants*estate,  in  general  come  "^  ^"^^^^ 
out  of  his  property;  the  expense  of  obtaining  such  settlements,  ex- 
cept in  cases  of  contempt,  where  the  husband  is  charged  (r),  will  be 
defrayed  by  the  in&nt 

(a)  3  S.  A  S.  120 ;  2  MolL  490.  (f)  AnU,  p.  721. 

(o)  lU  Donne.  2  MolL  490.  (r)  See  anU,  p.  241. 

Cp)  2Atk.448. 


OfElecUoafor  InfmU  by 

We  have  already  observed,  in  treating  o 

^'i^i'i     *^**  ^^y  "*  incapable  of  making  an  elect 

Ch.  II.      guardians  or  trustees  elect  for  them,  wil 

EleMiaii  tot      responsible  for  all  the  loss  or  injury  wbicl 

mkd«  by  C^rt.  inbnt  (<).     In  consequence,  Courta  of  Eq 

themselves  to  elect  for  in&nts  where  the  i 

quired  it,  where  it  was  for  their  benefit  t) 

made,  or  where  third  parties  might  be  inj 

not  made.     Where  an  infont  is  bound  to 

in  the  case  of  real  estate,  decide  for  the 

to  be  made,  supplying  in  him  that  discre' 

reason  of  his  infancy  he  is  supposed  to 

benefit  will  bind  him  at  full  age,  and  as 

being  given  him  to  shew  cause  against 

required  from  him  either  in  form  or  s 

allowed  such  day. 

iiuht  of  the         But  this  is  always  with  the  limitation, 

^deVfrull "   '"^^  election  when  of  age,  if  he  might 

H**  Court  had  not  elected;  for,  as  we  have 

no  authority  to  give  an  infant  a  power  o 

benefit ;  and  in  making  the  elecUon,  it 

exercise  a  disposing  power  over  his  f 

nor  guardian,  nor  the  Court,  has  the  pi 

binding  the  property  of  in&nts,  so  as  to 

those  rights  over  it  which  tbey  would  oi 

been  held  in  Ireland,  that  in  every  case 

the  Master,  to  ascertun  whether  the  pr 

of  the  infant,  the  election  of  the  Court « 

as  to  his  real  estate  (tc). 

Fonnerniln        There  appears,  however,  to  have  be 

ttSecSnr"  **>*  practice  of  the  Court,  in  making  su 

In  BrougkUm  v.  Broaghton  {x),  wl 

younger  son  by   a  will,  not  duly    at 

(i)  ^nte,p.44i).  M' 

(0  6imMniF..lane«,SR.  &M.  374,376. 
(")  Ibid.  39 

<u>  Clough  0.  ClouRli.3  Wood.  453,  n.  ; 
6Vea.  710.    Uurarordv.Une,  1  B.  C.  C.  26 

106.    Sloconibe  r.  Uinbb,  3  8.  C.  C.  545. 
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legacy    to   the  heir,  with   an  express    condition  of  forfeitare  if  she      Pt.  hi. 
controverted  the  will ;  on  a  bill  being  filed  by  the  devisee  to  force  her    ^c^!  n . ' 
to  elect,  I^ord  Hardwicke  said,  that  she  could  not  judge  for  herself, 
nor  could  the  Master  judge  for  her,  it  being  on  several  contingencies, 
sotbat  until  she  came  of  age  no  election  could  be  made  ;  the  decree, 
therefore,  declared  that  she  should  make  her  election  at  twenty-one 
years  of  Hge,  and  in  the  mean  time  that  the  intended  devisee  should 
be  put  in  possession  of  the  estate,  though  restrained  from  committing 
waste,  and  subject  to  account,  as  to  which  his  share  of  the  personal 
estate  was  declared  liable  to  make  satisfaction.     The  correctness  of 
this  decision  is   controverted  by  Mr.  Belt,  on  the  ground  that  the 
legacy  being  contingent,  the  election  of  the  in&nt  in  favour  of  ac- 
cepting it,  could  not  so  far  be  beneficial  to  him.     Somewhat  of  a 
simflar  ca«e  appears  to  be  that  of  Thomas  v.  Gyles  (  y),  but  from  the 
Registrar's  book  it  appears  the  decree  in  that  case  was  founded  on  an 
expresacon  tract  between  the  testatrix  and  the  ancestor  of  the  infant  heir. 
In5of  v-.  Sar  (»)  on  a  bill  by  the  devisee,  the  final  election  of  the  heir 
bctweea  liis  rights  as  such  and  under  his  grand-father's  will,  was  sus- 
pended   during  minority,  with  a  direction  that  he  should  in  the 
iater^^  receive  the  rents  of  the  devised  or  descended  estates,  at  the 
election  of  his  guardian ;  but  on  appeal  the  decree  was  reversed  on 
another  point.      In    Chetwynd  v.  Fleetwood  (a)  a  mortgagor  had 
aligned  his  mortgaged  estates  to  the  intestate,  who,  in  consideration, 
covenanted  to  pay  the  interest,  and  make  him  an  allowance  for  life. 
On  the  death  of  the  intestate  without  assets,  leaving  an  infant  family, 
the  original  mortgagor  being  called  upon  for  payment,  filed  a  bill 
against  the  infants,  praying  that  the  assignment  and  covenant  of  the 
intestate  might  be  crrried  into  efiect,  and  the  money  decreed  to  be 
paid  out  of  his  estate,  or  that  the  premises  might  be  re-conveyed  to 
faiiD.    Lord  Talbot  directed  an  inquiry  which  would  be  most  benefi- 
cial for  the  infant,  and   on  the  Master's    report  decreed  payment 
of  the  sum.     The   same  rule  appears    to    have  been  adopted  in 
Gaodwyn  v»  Goodwyn  (*),  but  in  Streatfield  v.  Streatfield  (c),  where 
the  infant  grandson  had  an  interest  under  the  articles  on  his  ances- 
tor's marriage  (the  settlement  actually  made  heing  not  conformable 
thereto),  and  also  an  interest  under  his   grandfather's  will,  who 
assumed  to  devise  the  lands  subject  to  the  articles,  it  was  held  that 
he  was  not  bound  by  the  articles  ;  but  on  a  WU  brought  by  the 
claimants  under  the  settlement,  his  election,  whether  to  abide  by 
them  or  not,  was  deferred  till  six  months  after  he  had  attained  his  ma- 
jority.   So  in  Sarvey  v.  Desbouverie  (i).  o"  *  *^'"  ^^  *  claimant  of 
the  orphanage  share,  the  same  judge  reserved  the  election  of  an 

(y)  2  Vern  M9  fb^  I  Ves.  228. 

W  1  B.  p.  c.  300.  C"*)  I''"''  •**• 
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Pt.  ui.  infant,  daughter  of  a  freeioBii  of  London,  to  I 
^'  IL '  twenty-one  or  marriage.  Id  Ruthoul  v.  R\ 
pluntiff,  was  bound  to  elect  between  £\Sa 
payable  at  eighteen  or  muriigei  and  thi 
marriage,  charged  on  distinct  furtds ;  Lord 
should  make  her  election  at  oghCeen,  «h 
instrument  This  decree.  Lord  Redea^e 
the  ground  that  the  Court  wu  bound  to  « 
of  the  infant  and  make  election  foi  hei,  Ii 
be  injured  for  want  of  that  election ;  but ! 
that  this  observation  is  hardly  compatib 
and  it  may  be  doubted  whether,  since  thi 
decree  could  be  made.  In  Biglatid  t.  J 
infant  was  plaintiff  and  prayed  a  declaratit 
his  fortune  secured,  it  was  referred  to  t 
ther  it  was  for  his  benefit  to  take  under  t' 
aettlement  So  wbere  by  decree,  in  a  • 
have  the  trusts  of  a  will  of  real  estate  a 
declared  that  the  infants  ought  to  elect  I 
or  against  it ;  it  was  referred  to  the  Ma&V 
for  their  benefit  (i) ;  and  a  similar  ori 
Tovmihend  {k),  and  in  Ebrington  v.  J 
RtmdelKtn),  where  the  eldest  son  took  c 
Prcwntrohof  and  also  imder  an  unattested  will,  whi< 
'      ""  be  the  execudon  of  a  power  in  the 

younger  children  contrary  to  his  Inte 
made  to  the  Master,  (o  inquire  and  r 
benefit  to  take  under  the  will  or  not,  a 
settled  practice  (  n)  both  as  to  real  and 
Cases  of  election  are  expressly  exen 
11  Geo.  4,  and  1  Wm.  4,  c.  60,  by  th 

(t)  6  a  P.  C.  89. 
ff)  3  Sch.  &  L.  367. 
(r)  13w.  415,11. 

(S)  3  B.  c.  c  ses,  D.  W 

(t>  Gietton  V.  Hinnid,  1  Sw.  413.  ki 

(k)  3  Vm.  rar.  3< 
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CHAPTER  III. 


Of  Partition  by  or  against  Infants 

Book  IIL 

As  is  well  known,  one  tenant  in  common^  or  joint  tenant,  or  co-      ^°'  ^^^' 


parcener,  or  heirs  in  gavel  kind,  may  file  a  bill  in  Equity  against  ^*^°?  Jy  ^ 
another  or  the  others  for  a  partition  (o) ;  and  the  jurisdiction  in  these  by  the  Court 
cases  is  not  exercised  by  virtue  of  any  statute,  but  in  consequence  of  ?*l"^'y  "**?. 

*k  »*o».i  1  .  decree  partition 

toe  Statute  32  Hen.  8,  which  made  one  tenant  m  common  account-  between 
able  to  another,  so  that  since  the  statute  they  are  become  trustees  one  "''*°'*- 
for  the  other  (p). 

A  writ  of  partition  lay  against  an  infant,  and  he  should  have  his 
%e  in  it,  and  after  judgment  he  is  bound  by  the  partition  (q). 
So  it  has  long  been  settled  that  a  bill  for  partition  will  lie  against  an 
infant  tenant  in  common  or  joint  tenant,  and  he  may  also  bring  a  bill 
for  a  partition  (r). 

On  a  bill  against  an  infant  for  partition,  a  decree  will  be  made 
against  him  as  a  matter  of  course,  since  the  proceeding  is  not  an  ap- 
peal to  the  Equity  of  the  Court,  but  is  a  matter  of  right  (rr),  although 
the  Court  may  impose  terms. 

It  appears,  that  although,  in  general,  infant  plaintiffi,  except  in  J^*»  ^  nlSon 
extraordinary  circumstances  («),  are  as  little  privileged  as  parties  of  bow  privileged, 
full  age  Q^),  yet  in  cases  of  partition,  where  any  of  the  parties 
interested,  plaintiffs  or  defendants,  are  infants,  this  is  not  the  case. 
Formerly,  where  decrees  were  made  for  partition,  and  some  of  the 
parties  were  infant  and  others  adult,  the  practice  was  to  direct  mutual 
conveyances,  to  be  executed  by  the  adult  parties  and  by  the  infants  at 
twenty-one,  unless  they  should  show  cause  to  the  contrary  (u);  now,  f^^^^^^^SS 
however,  the  practice  is  not  to  direct  a  conveyance  by  any  of  the 
parties  till  all  the  infants  shall  have  attained  twenty-one,  and  have 
had  an  opportunity  of  showing  cause  against  the  decree ;  in  the  mean 


(O  «£™-  Dig.  12 ;  Hiig.  n. ;  Co.  Lilt. 
169a.;Mitf.P1.97. 
(p)  Seel  Vem.  421. 
(g)  Co.Litt.17U. 
(r)  ToUul66.  Tuckfield  ».  Buller,  Amb. 

J?^Jr  ^   ^e*?n    ^^'     ^^^    "•   Hertfoid.    2 

F.  Wms.  519. 
(rr>  PtrUr  p.  Gerrard,  Amb.  236  ;   1 


V.  ft  B.  654. 

(f )  Effingham  v.  Napier,  2  P.  Wras.  401  ; 
3  B.  P.  C.  340.    Bonnet  v.  Lee,  2  Atk. 
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CO  Brook  V,  Hertford,  nipra.  Gregory 
V.  Molosworth.  3  Atk.  626.  Windham  r. 
Windham,  2  Freem.  127.      ^    ^    ,_^ 

(u)  Tockficld  ».  Bniler,  Amb.  197. 
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time,  the  decree  only  extends  to  make  tli 
and  order  enjoyment  accordingly  (v),  til 
'  be  made. 

Cases  of  partition  are  expressly  exen 
the  statute  1 1  Geo.  4,  and  1  Wm.  4,  26C 
are  not  afiected  by  1  Wm.  4,  c.  47.  a.  10 

If  no  cause  is  shown  or  allowed,  n 
decreed  (x),  and  the  decree  is  made  a1 
appearance  (y). 

The  costs  of  infants  should  be  direc 
shares  (»). 

(0  Anr>.Furfai,  17VM.M5.    AtL  («) 

Gm  •>.  HunOtDK,  1  Bdad.  214.    Hnbblo  k  (v) 

Had.  1  Dick.  343,  n.  SiTin 

(«)  3  M.  &  Ci.  1ST.  (t)  1 
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legacy   to  the  heir,  with   an  express  condition  of  forfeiture  if  she      Pt.  III. 
controverted  the  will ;  on  a  bill  being  filed  by  the  devisee  to  force  her      ^^'  n, ' 


to  elect.  Lord  Hardwicke  said,  that  she  could  not  judge  for  herself, 
nor  could  the  Master  judge  for  her,  it  being  on  several  contingencies, 
so  that  until  she  came  of  age  no  election  could  be  made  ;  the  decree, 
therefore,  declared  that  she  should  make  her  election  at  twenty-one 
years  of  age,  and  in  the  mean  time  that  the  intended  devisee  should 
be  put  in  possession  of  the  estate,  though  restrained  from  committing 
waste,  and  subject  to  account,  as  to  which  his  share  of  the  personal 
estate  was  declared  liable  to  make  satisfaction*    The  correctness  of 
this  decision  is  controverted  by  Mr.  Belt,  on  the  ground  that  the 
legacy  being  contingent,  the  election  of  the  infant  in  favour  of  ac- 
cepting it,  could  not  so  far  be  beneficial  to  him.     Somewhat  of  a 
similar  case  appears  to  be  that  of  Thomas  v.  Gyles  (  y),  but  from  the 
Registrar's  book  it  appears  the  decree  in  that  case  was  founded  on  an 
expresscontract  between  the  testatrix  and  the  ancestor  of  the  infant  heir. 
In  Bor  V.  Bor  («)  on  a  bill  by  the  devisee,  the  final  election  of  the  heir 
between  his  rights  as  such  and  under  his  grand-father's  will,  was  sus- 
pended during  minority,  with  a  direction  that  he  should  in  the 
interval  receive  the  rents  of  the  devised  or  descended  estates,  at  the 
election  of  his  guardian ;  but  on  appeal  the  decree  was  reversed  on 
another  point.      In   Chetwynd  v.  Fleetwood  (a)  a  mortgagor  had 
assigned  his  mortgaged  estates  to  the  intestate,  who,  in  consideration, 
covenanted  to  pay  the  interest,  and  make  him  an  allowance  for  life. 
On  the  death  of  the  intestate  without  assets,  leaving  an  infant  family, 
the  original  mortgagor  being  called  upon  for  payment,  filed  a  bill 
against  the  infants,  praying  that  the  assignment  and  covenant  of  the 
intestate  might  be  crrried  into  efiect,  and  the  money  decreed  to  be 
paid  out  of  his  estate,  or  that  the  premises  might  be  re-conveyed  to 
him*     Lord  Talbot  directed  an  inquiry  which  would  be  most  benefi- 
cial for  the  infant,  and   on  the  Master's   report  decreed  payment 
of  the  sum.      The   same   rule  appears   to   have  been  adopted  in 
Groodwyn  v»  Goodtoyn  (ft),  but  in  Streatfield  v.  Streatfield  (c),  where 
the  infant  grandson  had  an  interest  under  the  articles  on  his  ances- 
tor's marriage  (the  settlement  actually  made  being  not  conformable 
thereto),  and  also  an  interest  under  his  grandfather's  will,  who 
assumed  to  devise  the  lands  subject  to  the  articles,  it  was  held  that 
he  ^ras  not  bound  by  the  articles  ;  but  on  a  bill  brought  by  the 
claimants  under  the  settlement,  bis  election,  whether  to  abide  by 
them  or  not,  was  deferred  till  six  months  afler  he  had  attained  his  ma- 
jority.    So  in  Harvey  v.  Deshouverie  (d),  on  a  bill  by  a  claimant  of 
the    orphanage  share,  the  same  judge  reserved  the  election  of  an 

(y)  2  Vera.  232.  (*)  1  Ves.  228. 

(z)  3  B.  P.  C.  169.  (c)  Cm.  T-  Talbot,  175. 

{a)  I  B.  P.  C.  300.  id)  Ibid.  130. 
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Pt.  hi.  Tor  the  next  of  kin,  infant  execu 
c'^lv."  on  the  same  grounds  (e).  In 
purchased  a  copyhold  tenement 
eldest,  and  then  eleven  years  of  a| 
fines,  enjoyed  during  bia  life,  i 
plaintifi,  making  other  provision 
Chancellor  held,  that  he  being  ar 
although  the  father  did  enjoy  du 
was  an  advancement  for  the  son,  i 
the  fact  of  the  father  continuing  in 
for  deciding  otherwise,  since  it  m 
the  parental  authority ;  and  that 
of  the  sons  during  their  minorit 
of  Taylor  v.  Taylor  (A),  where  tht 
In  Kiiiff  V.  Denuon  (i)  a  testatri; 
seventeen  years  of  age,  and  two  o 
charged  with  annuities,  and  in  ti 
certain  persons  for  their  lives,  and 
to  the  infant;  on  the  intention  and 
held  to  take  beneficially,  and  that  t 
by  the  same  case,  it  appears  that,  i 
text  and  circumstances  of  intention 
And  in  StUeman  v.  Athdtnon,  it  wa^ 
that  where  the  purchase  is  in  the  nai 
tenants,  it  is  not  an  advancement,  an 
minority  the  father  would  have  bee 
vivorship  {k). 
Fond  pvcD  to  III.  A  further  rule  of  Equity  is,  i 
BorDD«e'^''h  '"/'*'''  /"*"  ""^  purpote,  and  it  cannc 
uiiohkllba  another  way  for  hit  benefit.  laBari 
■ny  oihcr! «  *'^  bequeathed  to  an  infant  to  bind 
Kencraii;  for  before  he  was  of  a  competent  age  to  I 
the  money  should  go  to  his  executoi 
made  in  NeviU  v.  Nevitt  (m).  So  in  1 
that,  where  a  legacy  was  given  for  the 
fantuntil  he  should  be  fit  to  be  put  ou 
sum  with  him  as  an  apprentice  fee,  thi 
teen,  and  not  having  been  put  out,  n 
Bolutely ;  and  so  it  was  said  it  would 
to  him  to  put  him  into  orders,  and  h< 
doctrine  was  conGrmed  in  the  U(e  case 

*    (■>  Blinkhoma  i.  Fmh,  2  Vc*.  39.  (I 

(f)  2  Vera.  19  :  Eq.  Cw.  Ab.  382.  (( 

if)  Stilemin  >.  Aibdown,  3  Aik.  479.  (> 

(X)  1  A(k.38ti.  .< 

(0  I  V.  4  B.  260.  (,. 


FOR    SUSTAINING  THE   INFANTS    ESTATE. 

There  a  sum  of  money  was  paid  by  A.  to  B.,  for  the  purpose  of  pur- 
chasing    C*  promotion  in  the  army,  and  remained  unapplied  in  the 
hands  of  B*  at  the  death  of  A*,  C.  having  been  compelledy  firom  the 
state  of  his  health,  to  quit  the  army.    C.  having  no  prospect  of 
able  again  to  enter  into  the  service  againi  filed  a  bill  for  the 
it  was  decreed  to  be  paid  to  him  on  the  authority  of  the 

(JP). 
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Hammond  v.  N«iiiie,  1  Sw.  36.  BoboMon  «•  Tickell,  8  Vm.  142.  fiamltj 
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PAR' 

OF  SUITS  BY  AND 

BOO 

OP   SUITS  ON    BEE 

CHAP' 
Of  the  BiU,  and  othet 

SECTK 

Of  ih$  next  Friend  or  Pertoa  6; 

Pt.IV^B..!.  '**  ■^"/'"''  "*■" 

Cm.  I.  S.  I. 
orihepenou  Am  infant  by  himself  is  incapal 
by  -honi  ■»]  account  of  Ilis  supposed  want  of 
which  luiu  on  himself,  and  to  make  himself  liabl 
fi^tot™  to  b.  ^^  ™"y  ^°  so  hy  another  person  o 
inwitnted.        after  pointed  out.     For  this  purpi 

Inftni  ctDDDi    Boon  as  it  is  conceived  in  the  woml 
doM  hunadf.    ,,,-,,        .    . 
iDhmtm         bebali  of  an  infant  en  vetitrt  ta  nu 
**MTt.  plication  in  such  suit,  grant  an  inji 

committed  on  his  property  (i),  or 

Robituon  V.  Litton  (d).  Lord  Han 
lojanciioD.       point  bad  never  actually  been  deci 

noticed,  the  injunction  was  actually 
*^'**'°blh!df       However,  there  are  cases  in  whii 
ofiDfuitiGu-  Equi^  either  by  himself,  or  anothi 
not  be  initi- 
tulcd.  (»)  MilfonJ  PL  28.     Turner  o.  Tunier. 

Str.  708. 
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CHAPTER  IV. 
Of  certain  Maxims  in  Equity  for  sustaining  the  Infants  Estate.       u^Jiu 

Ch.  IV.' 


I.  ji  trust  in  favour  of  an  infant  shall  not  fail  for  want  of  a  Auustfor 
trustee.    This,  indeed,  is  a  general  rule  applicable  to  all  cestui  que  *ot*fa!l°for^*^ 
trusts.    If  the  trust  can,  by  any  possibility,  be  executed  by  the  Court,  want  of  a 
the  non-execution  by  the  trustee  shall  not  prejudice  the  cestuis  que 
trust  (a).     But  it  seems  peculiarly  applicable  to  the  case  of  infants 
who  have  no  legal  capacity  and  over  whom  the  Court  of  Chancery 
exercises  a  parental  care.     In  the  case  of  Maberly  v.  Turton  {b)  a 
power  was  given  to  trustees  to  apply,  with  the  approbation  of  the 
father  or  mother,  the  dividends  of  certain  stock  to  the  maintenance  of 
the  children;  the  father  was  the  executor  of  the  surviving  trustee; 
Lord  Eldon,  on  the  application  of  the  infants  for  maintenance,  said, 
**  in  this  instance  there  are  no  trustees,  or  at  least  none  who  have  been 
acting,  and  that  circumstance  imposes  upon  the  Court  the  necessity 
of  examining  strictly  what  the  trustees  ought  to  have  done.     I  shall, 
therefore,  direct  a  reference  to  the  Master,  whether  it  would  have 
been  reasonable  and  proper  for  any  trustee  or  trustees,  acting  in  the 
execution  of  the  will,  to  apply  the  interest  towards  the  maintenance  of 
the  children." 

II.    Wherever  property  is  given  to  an  infant  it  is  presumed  that  it  wherever  pro- 
is  intended  he  should  take  beneficially.  perty  given  to 

__,      ■  1        ,  t  '   /*  /  V    an  infant  It  w  to 

We  have  already  seen  that  an  mfant  cannot  act  as  a  trustee  (c),  be  presamed  he 
hence  upon  any  gift  to  him  arises  a  strong  presumption  that  he  was  fi^^j^i^°^ 
not  intended  to  take  in  that  character,  but  for  his  own  benefiL  Thus 
in  Lamphigh  v.  Lamplugh  (d),  a  father  bought  a  property  in  the 
name  of  a  younger  son,  a  minor,  and  of  a  trustee,  and  paid  the  whole 
of  the  purchase  money;  the  father  died  when  the  infant  was  but  eight 
years  of  age,  and  on  the  bill  of  the  eldest  son  to  have  a  declaration  of 
trust  in  his  favour,  it  was  deemed  to  be  an  advancement  for  the 
younger  son,  and  principally  on  the  ground  that  the  younger  son, 
being  but  eight  years  of  age,  was  unfit  to  be  a  trustee,  and  therefore 
must  be  intended  to  have  been  named  for  his  own  benefit.  So  before 
the  11   Geo.  4,  and  i  Wm.  4,  c.  40,  which  made  executors  trustees. 

(a)  Brown  v.  Him,  5  Ve«.  505.    Gower  (e)  See  ante,  p.  446,  447. 
V.  Mainwaifing.  2  Ves.  87.  {H)  I  P.  Wms.  112. 

(b)  14  Vea.  499. 

C   C   C 
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Pr.IV.— Bi.I-  guardian  defeDdant  (o).  And  it  is  to  fa 
^'•^•^•''  infant  has  a  guardian  aasigned  him  b; 
will,  or  there  be  a  legal  guardiin,  yet  w 
is  not  to  call  the  guardian  by  tfant  nan 
friend,  but  if  he  be  so  misnamed  in  I 
murrer  (p).  So  general  is  the  permi! 
half  of  infants,  that  even  a  person  wbo 
action  may  fill  that  character  {q),  and 
not  necessary  to  any  proceeding  in  Cou 


Of  the  kind  of  Peramt  who  th<mld  i 
Change  or  Rm 

Nni  rriiDd,        The  nest  friend  of  an  infant  cannot 

at  length  (f).  It  is  therefore  most  ii 
the  next  fiiend  should  be  a  person  of 
svering  these  costs,  if  decreed  agains 
down  in  most  of  the  Books  (v),  that  f< 
Hi;  b«  n-  must  be  B  responsible  person,  or  pers< 
moved,  when.    .  i  i      li  ■  -.1 

turn  may  have  a  double  meaning,  eUl 

Give  Mcnrit;    that  he  raay  be  catied  won  to  give  ai 
forcnN.Hlwii.    ,  ,  . 

of  his  poverty. 

CuaMbeie-  I-  ^t'^  regard  to  the  removal  oj 
WW?  '"nl  po^^tSt  '•■  does  not  appear  that  the  C« 
removing  iheprochein  ami,  or  stayin) 
of  his  alleged  poverty ;  and  Lord  Th 
that  ground,  for  that  purpose,  sud  he 
ought  to  be  discharged  from  pover 
be  observed,  that  "  the  principle  u' 
would  not  be  deprived  of  the  oppoi 
for  justice,  is  similar  to  that  of  gettin 
an  infant  had  a  father,  who  is  the  i 
would  the  Court  refiise  to  hear  that 
get  another  "  (w)  ?  In  Davenport  - 
tution  of  a  new  next  friend,  on  the  al 
refused  all  inquiry   into  hia   circut 

(.0  Boben'acaw,  (upra. 

(p)  Toih.  9.    Prac.  Keg-.  24.1. 

(q)  Gilb.  For.  Rom.  64. 

(r)  MuL  f:q.  2,  an.  Andrew*  v. 
Cndock,  Pne.  Ch.  376. 

(i)  AnoD.  I  Vei.  j«n.  410. 

(I)  4  Mad.  461.  Turner  v.  Turner.  2 
P.  Wnu.  3gT;S.C.  ontppwliS  Eq.  Cav. 
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There  a  sum  of  money  was  paid  by  A.  to  B.,  for  the  purpose  of  pur-  Pt.  ill. 
chasing  C.  promotion  in  the  army,  and  remained  unapplied  in  the  Ch'iv. 
hands  of  B,  at  the  death  of  A.,  C.  having  been  compelled,  firom  the 
bad  state  of  his  health,  to  quit  the  army.  C.  having  no  prospect  of 
bemg  able  again  to  enter  into  the  service  again,  filed  a  bill  for  the 
money,  and  it  was  decreed  to  be  paid  to  him  on  the  authority  of  the 
preceding  cases  (p). 

(p)  SeoalioHftmmoDd«.NMiiie»lSw.36.  Bobniwii  v.  T1ckell»  8  Vci.  142.  Hain]«7 
•.Gabert,lJtc.364. 
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760  OF    DILLS  OM    BEHALF   Ol 

Pt.1v.— Bi.I.  awarded  to  him.  It  appears  to  have  bee 
■  "'  ' — '-  case,  that  the  application  was  analogoua 
out  of  the  jurisdiction  should  give  secui 
answer  to  that  it  was  ssid  by  Mr.  Die 
directs  security  to  be  given,  states  the  pla 
diction  of  the  Court,  consequently  the  Coi 
but  in  that  case  it  was  not  supposed  tha 
defendant  bad  a  double  remedy  :  he  may 
and  also  sequester  what  property  he  maj 
swer  the  contempt,  the  latter  ad  tatufaci 
three  or  four  years  of  age,  whose  paren 
circumstances,  verging  on  indigence,  bei 
personal  property,  which  is  withheld  iror 
holding  it  is  committing  waste,  and  a  bill  s 
if  he  is  to  stay  till  twenty-one  before  he 
of  property  will  adopt  his  cause,  and  \ 
proper  person  to  be  his  proehein  ami,  by  i 
cannot  be  so,  without  giving  security  fo' 
to  procure,  tfae  estate  may  in  the  interim 
property  wasted ;  were  this  to  be  the  ru 
as  paupers  would  be  in  a  worse  situation 
'  Thurlow  adopted  these  reasons,  and  der 
Irish  case  (/)lhe  Court  refused  to  make  \ 
for  costs,  and  in  FeUowt  v.  Barrett  {g)  t1 
the  next  friend  of  an  infant,  on  the  grou 
rity  for  costs. 

It  therefore  appears  that,  according 

proehein  ami  will  not,  except  under  ver 

stances,  be  called  upon  to  give  security  for 

this  kind,  yet  to  be  successful  the  applici 

answer.  (A). 

CMe«ini.hich       II.  There  are  many  cases,  however,  i 

wnlbeappiiiDi.  'J"  ^  appointed  by  the  Court,  and  whic 

ed  by  ibe         It  Jg  firgt  to  be  remarked,  that  a  next  ft 

ProcHnn  anj    ^ith*!™'  hioiself  without  a  reference  to 

)i  mih-  that  the  suit  is  improper,  or  has  been  imj 

next  friend  is  not  thus  to  escape  from  cosi 

The  Master  will  be  directed  to  state  w 

be  for  the  benefit  of  the  in&nt,  with  libei 

stances  ((};  and  in  all  cases  where  the  nei 

give  security  for  the  costs  already  incun 

(/)Sl.Jobns.  LcrdBwborouli,  IHoc.  (i>  1 

41.  (*) 

(fr)  IKwD,  119.  Bunon 

(A)  AnoD.  1  Vm.  JDD.  409  ;  Mitlbcd  PI.  «.  Dit< 


*  (roca  ihc 
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are,  where  by  the  rules  of  the  Courts,  the  infant  would,  if  he  sue-  Pt.iv — Bk.i. 
ceeded  in  his  demand,  himself  be  compellable  to  do  certfdn  acts,  — '  '  '  ' 
which,  by  reason  of  the  disabilities  under  which  he  labours,  he  cannot 
effectually  do,  or  bind  himself  to  perform.  For  this  reason  an  infant 
cannot  bring  a  bill  for  the  specific  performance  of  a  contract,  because 
in  such  cases  it  is  a  general  principle  of  Courts  of  Equity  to  interfere 
in  such  cases,  only  where  the  remedy  is  mutual ;  and  if  a  decree  were 
made  for  specific  performance,  there  would  be  no  power  in  the  Court 
to  compel  performance  on  his  part,  either  by  paying  the  money  or 
executing  a  conveyance  (/) ;  and  it  seems  clear,  that  an  infant  can 
maintain  no  suit  by  reason  of  any  act  or  contract  which  is  in  any  par- 
ticular voidable  by  him. 

In  order,  therefore,  that  there  may  be  some  person  responsible  to  ^^'J^"*''' 
the  Court  for  the  propriety  of  the  suit,  in  its  commencement  and  prochein  ami 
progress,  and  for   the  payment  of  costs,  an   infant  is  only  per-  ^^^  ^"^' 
mitted  to  institute  suits  by  means  of  another  person,  who  is  called  his 
Next  Friend  (g),  and  if  a  bill  is  filed  on  behalf  of  an  infant  without  a 
next  friend,  the  defendant  may  move  to  have  it  dismissed,  with  costs 
to  he  paid  by  the  solicitor  (A).     In  a  case,  however,  where  the  bill 
was  filed  by  the  plaintiff*  as  adult,  and  it  was  afterwards  discovered 
that  he  was  an  infant  at  the  time  of  filing  the  bill,  and  still  continued 
so,  whereupon  the  defendant  moved  that  the  bill  might  be  dis- 
missed, with  costs  to  be  paid  by  the  plaintiff's  solicitor,  the  Vice 
Chancellor  made  an  order  that  the  plaintiff  should  be  at  liberty  to 
amend  his  bill  by  inserting  a  next  friend  (i). 

On  the  filing  a  bill  by  an  infant,  he  may  immediately,  and  before 
the  appearance  of  the  defendant,  move  to  have  a  guardian  assigned  to 
him  (k). 

The  party  so  instituting  the  suit  on  behalf  of  the  infant  is  called 
his  next  friend,  because  it  is  presumed  that  the  person  who  wUl  step 
forward  to  assert  his  rights,  and  to  avenge  his  wrongs,  will  be  his 
nearest  relation  (1) ;  but  as  it  frequently  happens  that  the  nearest  re- 
lative himself  withholds  the  right,  or  inflicts  the  injury,  or  neglects  Any  penos 
to  move  for  the  protection  of  the  infant,  the  Court»  as  indeed  we  have  Xm  ^JTwid 
before  had  occasion  to  consider,  will  permit  any  person  to  institute  not  the  graar- 
suits  on  behalf  of  infants  (m) ;  and  whoever  thus  acts  the  part  which  oniy.**''*^"* 
the  nearest  relation  ought  to  take,  is  abo  styled  the  next  friend  of  the 
infant^  and  as  such  is  named  in  the  bill  (»)•    The  next  friend,  there- 
fore,   need  not  of  necessity  be  the  legal  guardian,  or  even  the 
guardian  appointed  by  the  Court,  since  he  may  frequently  make  the 

(/)  Flight ».  BoUand,  4  Rosb.  298.  (m)  Andrews  v.  Cradock,Prec.  Ch.  376. 

(^)  Stil.  369 ;  Yin.  Ab.  Garde.  N.  5 ;  Anon.  1  Atk.  570.     Roberts  v,  Roberts, 

Mitford  PI.  25.  Hard.  96 ;  14  Yin.  Ab.  202;  2  P.  Wms. 

(A)  r>anieirs  Ch.  Pr.  1. 94.  1  Yes.  inn.  195. 

(t)  Flight  0.  BoUand^npra.  (n)  Mitf.  PI.  26 ;  2  £q.  Ab.  239 ;  1 

(Ik)  Pendleton  v.  Mackroy,  Dick.  736.  Yes.  jun.  195. 
(I)  Mitf.  PI  25. 
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Pt.iv^Bi.1.  Master  of  the  Rolls  gave  the  defendant  I 

— '•■'-- — '-  ami  of  the  iofant,  aa  a  witness  for  his  ca 

Removed  if  Although  a  next  friend  may  not  hav( 

hitiDE  interest   ,  °  .  ,  .,  ,      , 

■dvene  to  the  impropnety  or  misconduct,  yet  if  he  t 

iDbDi.  gny  (,f  j|jg  defendanta,  or  have  an  adver 

to  render  it  probable  that  the  infant's  i 

ported,  be  will  be  remoTed  and  aaothei  i 

in  one  case,  it  appeared  that  the  next 

dtcuraBtances,  brother  of  the  infants'  fa 

witneas  for  him  in  the  Ecclesiastical  Ct 

endeavoured  to  set  aaide  the  instrun 

clumed,  and  that  the  intereat  of  the  fai 

New  ippoint-  adverse  to  each  other.     The  Vice  C 

™e™rce.°  '  remove  him  from  being  next  friend,  an 

a  proper  person  to  be  the  next  friend  i 

RefenDcedib  ever,  that  if  it  could  be  tendered  to  I 

X"'*  *"^      aubstance,  who  waa  himself  wholly  unt 

who  could  employ  a  solidtor  similarly 

undertake  the  office  of  next  friend,  he 

Bill  dinntawd    in  making  the  order  immediately,  wit 

j"f  oET,.   -^^^  («).  "I»e«  Ae  next  friend  ai 

p"^  "^        interests,  and  the  parties  would  come 

friend.  of  the  Rolls,  thinking  the  in&nts  entii 

being  able  to  adjust  the  queation  of  ct 

prejudice  to  the  plaintiffii  filing  anoth 

ings,  and  without  prejudice  to  any  q 

parties, 

goUcjtor  for         to  the  case  of  Peyton  v.  Bond  {y)  tt 

Hd'toTdiLd.  *°'  ^^  ^'^*^"  '^'  ■"'*  '"'^  **«"  *<>' 

>ai  iIm.  citor.     The  Vice  Chancellar  sud,  iba 

high  authority  in   aaying,  that   in  f 

the  same  solicitor  should  be  employei 

will  watch  with  great  jealousy  a  solii 

double  responsibility,  and  if  it  sees  i 

will  take  care,  where  the  plaintifi&  arc 

in  that  relation  to  a  defendant  undei 

interest;  and  upon  this  ground  he  d 

fiither  ought  not  to  continue  in  the  c 

friend. 

Probibilityof       I"  Bedwin  v.  Atprey  (a),  on  a   t 

llr&l?be  countingparties,  before  the  hearing 

■hewD  befara     that  the  next  friend  might  be  removi 


(w)  Pajtoa  V.  Boi 
(*)  1  Pmv.  AU. 
(9)  Sufn. 
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iVocMco/ iZe^M^  (y)  it  is  Stated,  that  where  a  suit  was  by  a  f>ro- Pt.  IV.— Bk.i 

chem  ami  not  sufficient  to  answer  costs,  the  Court  ordered  another   ^"'  ^'  ^'  ^^' 

to  be  named,  but  it  is  not  stated  whether  the  bill  was  on  behalf  of  a 

married  woman  or  not,  in  which  case  the  practice  is  undoubtedly 

such.     In  Pennington  ^*  Ahin  (z)  the  bill  was  filed  by  afemeco- 

vert  and  her  infant  child,  by  their  next  friend,  against  her  husband 

and  brother  ;  subsequently  to  the  answer  the  next  firiend  had  become 

an  insolvent,  and  the  defendant  moved  that  he  might  be  removed 

and  another  substituted,  on  the  ground  above-mentioned ;  the  Vice 

Chancellor,  Sir  J.  Leach,  said,  that  he  should  hesitate  much  before 

he  called  upon  the  next  friend  of  an  infant  to  give  security  for  costs, 

but  that  the  case  ot&f erne  covert  was  difierent;  and  although  he 

refiised  the  motion  as  incorrect  in  form,  yet  he  gave  the  defendant 

leave  to  apply  to  stay  all  proceedings  in  the  cause,  until  the  next 

friend  was  changed,  or  security  given  for  costs.     It  seems  clear, 

therefore,  that  the  next  friend  cannot  be  removed  for  poverty,  except 

in  a  very  gross  case  (a). 

The  next  question  is,  whether  he  can  be  compielled  to  give  Eicept  id  a 
security  for  costs,  and  in  the  alternative  of  not  being  able  to  do  JJS^n^J^*"" 
so,  be  removed.     In  Wale  v.  Salter  (i)  the  defendants  moved  that  ground  of 
the  prochein  ami  might  give  security  for  costs,  on  an  affidavit,  that  ^iitd  u'poa  to 
in  the  bill  he  was  styled  "  Perry  of  Colchester,"  and  that  he  had  f"^^  '^""^^^ 
absconded  and  had  not  been  at  Colchester  for  many  years,  and 
that  be  was  not  worth  a  groat.    The  Master  of  tlie  Rolls  made 
an  order  that  he  should  give  such  security,  the  quantum  to  be 
settled   by  the  Master,  and  all  proceedings  in  the  mean  time  to 
stay,  and  a  case  was  cited  where  the  same  order  had  been  made 
by  the  Lord  Chancellor  the  day  before.    In  an  Anonymous  case  (c), 
a  motion  was  made  that  the  prochein  ami  being  privileged,   as 
Steward  to  the  Duke  of  Bedford,  might  give  security  for  costs,  or 
a  new  one  be  appointed ;  but  the  Lord  Chancellor  said  that  he  should 
not  grant  such  a  motion  but  on  affidavit  that  the  prochein  ami  was 
insolvent,  or  in  mean  or  doubtful  circumstances ;  for  a  privileged 
person  is  subject  to  costs,  but  here  the  steward  can  have  no  privi- 
lege, because  the  Duke  of  Bedford  is  a  minor.     However  Sir  J. 
Leach,  in  Pennington  v.  Alvin  {d),  said  he  should  hesitate  very  much 
before  be  called  upon  the  next  friend  of  an  infant  to  give  security 
for  costs.      In  Squirrel  v.  Squirrel  {e)  an  application  was  made  to 
Lord  Thurlow  by  motion,  that  a  prochein  ami  might  give  security  to 
answer  costs,  not  because  since  filing  the  bill  he  had  left  the  kingdom, 
to  reside  out  of  the  jurisdiction,  but  because  he  was  in  indigent  cir- 
cumstances, and  the  defendant  might  lose  his  costs,  should  costs  be 

(y)  Ed.  Wyatt.  349.  (c)  Ibid.  86. 

(i)  1  S.  &  S.  264.  (d)  I  S.  6c  S.  264. 

(a)  Anon.  1  V'es.  jun.  409,  per  Cor.  (e)  Dick.  765. 

(fr)  Mo6.  47. 
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Pt.iv^Bi,i.  whether  the  suit  was  for  the  benefit  of  the  it 
Cb.  l  8.  iiL  p^op^  {]jg(  \t  should  be  prosecuted,  the    d 
[fnignatwl  to  report  within  a  month.     The  Master   report4 
i^m^'pet  th»t  he  thought  it  would  be  for  the  infant's     i 
modiru.  ,^  brought  b;  a  ptcpet prochein  afni.      In  th  i 

uKd'b^ro-  of  ^  defntdaots,  in  anticipation  of  the  repor 
per  putiM.  by  another  proekein  ami,  and  moved  the  L.01 
other  might  be  dismissed  with  costs  ;  upon  wli 
cecdingi  upon  it  for  the  present^  and  the  secon 
to  be  (^  an  objectionable  nature,  he  made  ao  ort 
later  case  {«),  where  the  next  friend  was  a  so7/ii 
nected  with  the  funilj,  on  the  motion  of  the  defeni 
party,  a  reference  was  made  to  inquire  whethei 
benefit  of  the  infant  that  the  suit  should  be  prosec 
undertaking  to  render  to  the  Master,  upon  affici 
demanded  by  the  bill.  Where  a  testator,  by  his  ■ 
eluded  his  wife  from  the  guardianship,  and  directed 
obtain  postession  of  them  the  maintenance  shoul 
widow  took  one  forcibly  abroad  from- a  school  whe. 
placed  them,  and  filed  a  bill  as  next  friend  for  ao  ace. 
ordered  the  account,  but  made  a  reference  to  inquire  : 
duct  of  the  widow,  and  ordered  all  proceedings  to 
the  report  was  made  (/}.  In  a  still  later  case  (g)  an  . 
made  by  the  defendants  that  the  next  friend  miglit  ber 
further  proceeding  with  the  suit,  and  for  a  reference  to  i 
next  friend.  Strong  affidavits  were  made  that  the  suit 
stituted  from  improper  motives,  and  to  benefit  the  soh'ci. 
request  the  person  named  as  next  friend,  but  who  ws: 
to  the  family,  and  was  lately  s  farm  serrant  or  baJli$ 
to.act  as  such  ;  and  Lord  Brougbsm  directed  an  inqurr 
whether  the  suit  was  for  the  benefit  of  tbe  tn&nt,  but  ir 
neU  friend  was  a  proper  person  to  continue  to,  sod,  in  at 
not,  who  was  die  proper  perstm  to  be  ao  (i),  and  (0  repc, 
circumstances.  In  Fox  v.  SuwvkTtf,ibit  Matter  baring 
on  a  reference,  at  the  instance  oflwooftbedelendiab,  ihtH 
behalf  of  infants  was  improper,  and  oagbt  not  to  be  pro 
on  petition  of  the  di 
Report  of  Reports  made  up 

Muter  OD  (uch         .   j  .  i.'     . 

i>fereac«  mij  "^Pled  tO,  Or  objeCt 
be  e<ceptod  to.  Cnta  V.  Da  Costa  (1 

in  Fox  V.  Suwerkroj 

overruled  ;  but  in  a 

ft)  RieliardBaa  d.  Hill 
(/)  Ainottv.  BlMtdit 
(j;)  N*ldcr  i'.  Heokini 
(A)  1  Bm*.  5B4. 
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die,  pending  the  suit,  a  new  one  will  be  appointed  (2):  the  proper  Pt.iv.^Bk.l 
course  of  proceeding  appears  to  be  for  the  solicitor  of  the  plaintiff  to 


apply  to  the  Court  for  leave  to  appoint  a  new  proehein  ami  in  bis  one  appointed. 
steady  whose  name  will  be  used  in  all  subsequent  proceedings.    The 
Court  willy  upon  motion  or  petition,  make  an  order  upon  the  pluntiff's 
solicitor  to  name  a  new  proehein  ami  within  a  given  time,  and  that 
on  default  it  may  be  referred  to  the  Master  to  appoint  a  next  friend  (m). 
An  order  of  this  description  was  made  in  Lancaster  v.  Thornton  (») 
on  an  attendance  in  Court,  on  the  authority  of  a  like  order  by  Lord 
Hardwicke  on  petition,  without  ordering  an  attendance.   In  this  case 
the  proehein  ami  died  after  decree,  and  the  defendant  petitioned* 
Such  was  the  case  in  Braceg  v*  Sandeford  (nn),  where  a  like  order  was 
made.     The  same  course  will  be  followed  where  the  death  is  before 
decree  (c),  and  without  ordering  an  attendance.     If  the  next  friend  So,  if  heneg^- 
of  an  infant  does  not  do  bis  duty,  or  if  any  other  sufficient  ground  be  be  gaUty  of  ^' 
made  out,  as  if  he  will  not  proceed  with  the  cause,  the  Court  will  iU-conduct. 
change  him  (p).     If  the  next  friend  takes  any  proceeding  in  the 
cause  which  is  incompatible  with  its  progress,  such  as  moving  to  dis- 
cbarge an  attachment  issued  by  the  solicitor  in  the  regular  progress 
of  the  cause,  the  Court  will  refer  it  to  the  Master  to  see  if  it  be  fit  that 
he  should  be  continued  as  next  friend  {g) ;  but  as  long  as  he  continues 
on  the  record  the  Court  looks  to  him  for  the  conduct  of  the  cause; 
and  the  Court  therefore  refused  to  make  a  reference  to  inquire  into 
delay  in  prosecuting  the  decree  and  to  appoint  proper  persons  on 
behalf  of  the  in&nt  to  assist  in  taking  the  accounts,  on  the  application 
of  the  infimt,  saying,  that  if  there  had  been  misconduct  he  would  assist 
the  petitioner,  but  that  it  must  be  in  the  regular  way,  u  e.  by  applica^ 
tion  to  remove  him  (r).     The  next  friend  of  the  plaintiff  is  considered 
as  so  far  interested  in  the  event  of  a  suit,  that  he  or  his  wife  cannot 
be  examined  as  a  witness  («)•    If  the  examination  be  necessary  for  How  next 
the'  purposes  of  justice  his  name  is  usually  struck  out  of  the  bill  and  ested  in  the  ' 
that  of  another  person  substituted,  which  the  Court,  upon  application,  ^^^* 
will  permit  to  be  done  (Qt  upon  the  terms  as  before  stated  of  the 
party  withdrawing  giving  security  for  the  costs  incurred  in  his  time. 
However,  in  one  case,  the  Court  gave  the  defendant  leave  on  motion,  Examined  as  a 
which  was  opposed,  to  examine  a  proehein  ami  as  a  witness,  saying  ^^°^' 
if  he  was  examined  as  to  any  point  in  interest  he  might  demur  (u). 
It  does  not  appear,  in  the  report,  whether  an  infant  or  a  married 
woman  was  plaintiff.  But  in  a  late  case  in  Ireland  (9),  O'Loghlen,  the 

(/)  Gilb.  For.  Rom.  64.  (q)  Waid  t».  Ward,  mpn. 

(m)  DanieirsPr.  1, 107 ;  New].  Pr.  62.  (r)  Russell  «.  Sharp,  tupra.    See  Grey 

(n)  Amb.  398  ;  Dick.  346.  v.  Grey,  L.  J.  R.  ix.  289. 

(im)  3  Mad.  468.  (f)  Head  v.  Head,  3  Atk.  511. 

(o;  Shelburne  v.  lachiquin,  1781 ;  Amb.  (t)  Str.  708.     Witts  t .  Campbell ;  Da- 

398,  D.  venport  v.  Darenport,  ante, 

(p}  RuMell  V.  Sharp,  I  J.  &  W.  482.  (u)  Bird  v.  Owen,  Mos.  312. 

Ward  ».  Ward,  3  Mcr.  706.  (r)  M'Neice  v.  Agnew,  1 1.  Eq.  R.  446. 
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Pt.iv.— Bi.l.  Master  of  the  Rolls  gave  the  defendant  leave  to  examine  theprocheiM 
Cm.  1.  s.  II.  ^^  ^f  ^^  infant,  as  a  witness  for  his  case,  on  the  above  authoritj. 
Removed  if         Although  a  next  friend  may  not  have  been  actually  guilty  of  asj 
adverw' to^the  impropriety  or  misconduct,  yet  if  he  be  connected  in  interest  with 
lofant.  mjy  Qf  ^1^^  defendants,  or  have  an  adverse  interest  to  the  infawt,  so  is 

to  render  it  probable  that  the  infant's  interest  will  not  be  duly  sup- 
ported, he  will  be  removed  and  another  appointed  in  his  place.    Thoa 
in  one  case,  it  appeared  that  the  next  friend  was  a  person  in  low 
circumstances,  brother  of  the  infants'  father,  and  had  been  a  malerul 
witness  for  him  in  the  Ecclesiastical  Court,  in  which  the  father  bad 
endeavoured  to  set  aside  the  instrument  under  which  the  in&nts 
claimed,  and  that  the  interest  of  the  father  and  infants  were  direcdy 
New  appoiiit.  adverse  to  each  other.    The  Vice  Chancellor  made   an  order  to 
referance.    ^  remove  him  from  being  next  friend,  and  made  a  reference  to  appoint 
a  proper  person  to  be  the  next  friend  in  his  place  (w),  sajring^  bow- 
Reference  dk.  ever,  that  if  it  could  be  tendered  to  him  by  aflSdavit  that  a  man  of 
wheo!^  ^^     substance,  who  was  himself  wholly  unconnected  with  the  parties,  and 
who  could  employ  a  solicitor  similarly  circumstanced,  was  willing  to 
undertake  the  office  of  next  friend,  he  should  have  had  no  hesitation 
Bill  dkmined    in  making  the  order  immediately,  without  a  reference.     In  Jacob  v. 
jodke^oQ  db-   ^^^  (^}»  where  the  next  friend  and  the  infants  had  conflicting 
puteswho        interests,  and  the  parties  would  come  to  no  arrangement,  the  Master 
frieiuL     ^^   ^^  ^bc  Rolls,  thinking  the  infants  entitled  to  equitable  relief,  but  not 
being  able  to  adjust  the  question  of  costs,  dismissed  the  bill  without 
prejudice  to  the  plaintifi  filing  another,  or  adopting  other  proceed- 
ings, and  without  prejudice  to  any  question  as  to  the  rights  of  the 
parties. 
Solicitor  for  '"  ^^^  <^^^  ^^  Peyton  V.  Bond(y)  the  solicitor  for  the  infiints  acted 

^^I^A^*  ml  ^^'  ^^  father  also,  and  had  been  for  ten  years  his  confidential  soli- 
ant  also.       '  citor.    The  Vice  Chancellor  said,  that  although  he  was  warranted  by 
high  authority  in  saying,  that  in  family  suits  it  was  proper  that 
the  same  solicitor  should  be  employed  for  all  parties,  yet  the  Couit 
will  watch  with  great  jealousy  a  solicitor  who  takes  upon  himself  a 
double  responsibility,  and  if  it  sees  a  chance  of  the  suit  miscarrying 
will  take  care,  where  the  plainti£&  are  infants,  that  he  shall  not  stand 
in  that  relation  to  a  defendant  under  circumstances  of  very  adverse 
interest ;  and  upon  this  ground  he  decided  that  the  solicitor  for  the 
father  ought  not  to  continue  in  the  character  of  solidtor  of  the  next 
friend. 
Probability  of       ^^  Bedwin  V.  Aeprey  («),  on  a  motion  by  three  defendants,  ac- 
daoger  to  the    counting  parties,  before  the  hearing  or  any  appointment  of  guardian, 
shewn  before    that  the  next  friend  might  be  removed,  on  the  ground  that  he  was  the 

next  friend 

ranored.  .    .      .. 

(w)  Peyton  v.  Bond,  1  Sim.  391.  (t)  V.  C.  Jan.  28.  1841.  Jvnrt*  May. 

(x)  1  Heav.  444.  1841. 

i}f)  Supra, 
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father  of  another  defendant,  and  that  the  same  solicitor  was  acting  Pt.IV.— B1.1. 

Ch.  I  S.  II 

for  him  and  the  said  defendant,  the  Vice  Chancellor,  after  referring  to  — '—^-^ — '- 
the  above  case  of  Peyton  v.  Bond,  said,  that  it  appeared  that  accord- 
ing to  that  case,  it  was  not  enough  to  show  a,  possibility  of  danger, 
but  that  sl  probability  of  injury  to  the  in&nt  must  be  proved,  and  that 
not  being  there  the  case,  the  motion  was  dismissed  with  costs* 

Where  a  suit  had  been  instituted  by  husband  and  wife  and  their  ]y^®°  ^^^^ 
infant  children,  by  their  father,  as  next  friend,  respecting  separate  be  removed. 
property  of  the  wife,  in  which  the  children  also  were  interested,  and, 
pending  the  suit,  the  husband  absconded  and  went  abroad ;  it  was  held 
that  the  Court  had  no  power  to  appoint  a  new  next  friend,  but 
ordered  that  some  person  should  be  appointed  by  the  wife  to  prose- 
cute the  suit  in  the  name  of  the  plaintiffs,  without  prejudice  to  any 
lien  which  the  husband's  solicitor  might  eventually  have  for  costs  (a). 
It  may  be  here  observed,  that  the  marriage  of  a  next  friend,  if  a  Marriage  of 
female,  abates  the  suit,  and  it  must  be  revived,  since  a  married  woman  friend\bates 
csannot  sue  without  her  husband ;   but  in  such  case  defendant  is  "^^« 
entitled  to  an  order  that  the  suit  may  be  revived  within  a  limited  time,     . 
or  stand  dismissed  against  him  (6). 


SECTION  III. 

Of  Dismissing^  Staying  Proceedings  on,  or  Amending  the  Infantas 

Bill. 

As  the  Court  wUl,  if  necessary,  change  the  next  friend  of  the  Bills  on  behalf 
infcnt,  so  if  the  suit  be  not  for  the  benefit  of  the  infant,  on  applica-  5"°^'^^^*" 
tion,  by  petition  or  motion,  by  a  proper  party,  it  will  dismiss  it  suywi. 
altogether  (c),  or  stay  proceedings,  sometimes  summarily,  sometimes 
after  a  reference  whether  it  be  for  the  infant's  benefit  to  continue 
it  or  not;  and  such  references  will  be  made  even  where  the  bill  is 
only  to  establish  the  custom  of  a  manor  (d).    But  according  to  an 
Irish  case,  such  a  reference  cannot  be  obtained  by  a  defendant  before 
answer  (e) 

I.  Thus,  where  a  bill  was  filed  on  behalf  of  infants  against  their  Reference 
mother,  for  an  account  of  the  personal  estate  of  their  father,  and  several  inquire  if  auit 
of  the  relations  of  the  infants  by  their  father's  side,  together  with  some  ^  for  in^nt*> 
of  their  relations  by  the  mother's  side,  nearer  than  the  prochein  ami, 
made  an  affidavit,  that  due  care  was  taken  of  the  infants  and  of  the  es- 
tate, with  which  they  were  well  satisfied,  and  that  they  believed  the  suit 
was  instituted  rather  out  of  pique  than  for  the  infant's  benefit,  the 
Master  of  the  Rolls,  upon  a  petition,  ordered  a  reference  to  inquire 

(a)  Greenaway  v.  Rotherham,  9  Sim.  (c)  Da  CosU  v.  Da  Coata,  3  P.  Wms. 

88.  140  ;  Strange,  709  ;  2  £q.  Cas.  Ab.  239. 

(h)  Crii^pe  V.  Braddy,  Law  Jouin.  \x,  {d)  Taner  v.  Ivie,  2  Ves.  469. 

108.  Adamson  v.  Half,  Turn.  &  K.  358.  («)  St.  John  v,  Besborough,  1  Hog.  41. 
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Pt.iv^-.BeJ.  whether  the  suit  was  for  the  benefit  of  the  infiuits,  and  whether  it  was 
Ch.  l  8.  IIL  pp^p^i^  ^iii^i  i^  should  be  prosecuted,  the  defendant  to  procoie  the 


iggestad  to  report  within  a  month.    The  Master  reported  against  the  snit,  but 


Ifsui 

from  improper  that  he  thought  it  would  be  for  the  infant's  benefit  if  a  proper  siut 
motivM.  ^^  brought  by  a  proper  j^roc Ami  amL    In  the  mean  time  the  agents 

ttttod  by^pro-  o^  ^be  defendants,  in  anticipation  of  the  report,  had  filed  a  new  biU 
per  parues.  by  anodier  prockein  ami,  and  moved  the  Lord  Chancellor  that  the 
other  might  be  dismissed  with  costs  ;  upon  which  he  stayed  all  pro- 
ceedings upon  it  for  the  present,  and  the  second  suit  not  appearing 
to  be  of  an  objectionable  nature,  he  made  no  order  thereupon.  In  a 
later  case  («),  where  the  next  firiend  was  a  solicitor  wholly  uncon- 
nected with  the  family,  on  the  motion  of  the  defendant,  the  accounting 
party,  a  reference  was  made  to  inquire  whether  it  were  for  the 
benefit  of  the  infant  that  the  suit  should  be  prosecuted,  the  defendant 
undertaking  to  render  to  the  Master,  upon  affidavit,  the  accountB 
demanded  by  the  bill.  Where  a  testator,  by  his  will,  expressly  ex- 
cluded his  wife  fipom  the  guardianship,  and  directed  that  if  she  should 
obtain  possession  of  them  the  maintenance  should  cease,  and  the 
widow  took  one  forcibly  abroad  fitmia  school  where  the  fiitlier  had 
placed  them,  and  filed  a  bill  as  next  friend  for  an  account ;  die  Court 
ordered  the  account,  but  made  a  reference  to  inquire  into  the  miscon- 
duct of  the  widow,  and  ordered  all  proceedings  to  be  stayed  till 
the  report  was  made  (/).  In  a  still  later  case  (^)  an  application  was 
made  by  the  defendants  that  the  next  fi'iend  might  be  restrained  fiom 
further  proceeding  with  the  suit,  and  for  a  reference  to  appoint  a  new 
next  friend.  Strong  affidavits  were  made  that  the  suit  had  been  in- 
stituted firom  improper  motives,  and  to  benefit  the  solicitor,  at  whose 
request  the  person  named  as  next  firiend,  but  who  was  a  stranger 
to  the  family,  and  was  lately  a  farm  servant  or  bdlifi*,  had  agreed 
to.act  as  such ;  and  Lord  Brougham  directed  an  inquiry,  not  only 
whether  the  ..suit  was  for  the  benefit  of  the  infant,  but  whether  the 
next  friend  was  a  proper  person  to  continue  so,  and,  in  case  he  was 
not,  who  was  the  proper  person  to  be  so  (h),  and  to  report  spedal 
circumstances.  In  Fox  v.  Suweriropf  the  Master  having  reported 
on  a  reference,  at  the  instance  of  two  of  the  defendants,  that  a  suit  on 
behalf  of  infants  was  improper,  and  ought  not  to  be  prosecuted* 
on  petition  of  the  defendants  dismissed  the  bill  out  of  Court. 
Report  of  Reports  made  upon  references  of  this  kind  may,  it  seems,  be  ez- 

refereocemaj  oepted  to,  or  objected  to  on  the  confirmati<m.    Lord  King,  in  Da 
be  excepted  to.  Coskt  V.  Da  Cosia  («),  held  that  such  exceptions  might  he  taken,  and 
in  Fox  V.  Suwerkrop  {k)  the  defendant  took  exceptions  which  were 
overruled  ;  but  in  a  case  where  a  reference  had  been  made  to  inq[ime 

(9)  Richardson  v.  Miller,  1  Sim.  133.  (t)  3  P.  Wmt.  141. 

(/)  Arnott  V.  Bleasdale,  4  Sim.  387.  (Xc)  1  Beav.  684,  eee  abo  Owcd  v.  Ow«b, 

{g)  Nalder  v.  HawkiDf ,  2  M.  &  K.  243.  Dick.  310. 

(A)  1  Beav.  584. 
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^hcfti^X'    the  suit  was  necessary,  with  liberty  to  state  special  circum-  Ft.iv.— Bk.t. 

stancea^  a^nd  the  Master  reported  the  suit  unnecessary ;  upon  a  motion  ^■'  ^-  ^-  ^^^' 

tocoafii-n,  the  report  and  dismiss  the  bill,  which  counsel  opposed 

withoxat  having  excepted :  the  Registrar,  Mr.  Dickens,  declared  that 

it  was  i:iot  the  practice  to  except  to  reports  of  this  kind,  and  that  the 

proper  course  was  to  object  to  the  confirmation  (/).     In  the  same  case 

it  waa  alleged  by  the  prochein  amiy  that  the  suit  had  been  instituted 

l>y  ^He  solicitor,  entirely  without  his  privity  or  consent,  and  he  applied 

diat  the  solicitor  might  be  directed  to  pay  the  costs  of  the  suit;   but 

the  Lord  Chancellor  thought  that  in  that  stage  he  could  not  make 

the  order,  but  the  next  friend  ought  to  make  a  direct  application  to 

the  Court  against  the  solicitor,  if  he  had  acted  improperly. 

II*  There  are  also  many  cases  in  which  the  Court  will  dismiss  i^ ills  for  in- 
the  bill  summarily,  and  without  a  reference  to  the  Master.     Thus  mu^'^.um.''^' 
^here  M.  J.,  the  personal  representative  of  a  deceased  trustee,  to*  mariiy  with- 
^ther  with  and  as  next  friend  to  infants,  were  coplaintifis  in  a  suit, 
^e  object  of  which  was  to  make  the  tenant  for  life  answerable  for 
breaches  of  trust  by  him ;  the  Court  being  of  opinion  that  the  trustees'  a»  ^hen  suit 
««sets  might  in  the  progress  of  the  suit  have  to  be  resorted  to  for  making  ^*?"**^  ***  **' 
^ood  these  breaches,  and  that  thereby  the  interests  of  the  next  friend 
And  infants  would  beeome  conflicting,  finding  it  was  impossible  to  set 
the  cause  right  on  account  of  the  costs,  recommended  an  arrangement ; 
'^hich  failing,  the  Master  of  the  Rolls  dismissed  the  bill  with  costs, 
without  prejudice  («»),     In   Sale  y.  Sale  {n),  on  a  motion  made  on  Where  suit 
behalf  of  a  sole  defendant,  the  Court  being  of  opinion  that  the  filing  ^^p^J^^^^;.*- 
^e  bill  was  clearly  a  coarse  and  crafty  attempt  to  defraud  the  infant,  fj»ud  the 
^smissed  it  with  costs,  without  a  reference.     In  Guy  v.  Ouy  (o),  an 
^«»fant  plaintiff  coming  of  age,  moved  that  her  name  might  be  struck 
^^t  of  the  bill,  and  as  to  her  sister,  the  other  infant  plaintifi;  be  dis- 
***i8«ed  with  cosU.     The  notice  was  as  to  the  latter  part  of  the  motion, 
^  a  reference  to  the  Master  to  inquire  in  the  usual  form.     The 
^^ter  of  the  Rolls  refused  to  make  the  order  as  to  the  remaining 
^«ineiir  on  this  application ;  but  on  a  subsequent  day,  the  plaintijBTwho 
^  attaisaed  age,  moved,  as  the  sister  and  next  friend  of  the  infant 
-^**^  ^d4T    mce,  that  the  bill  might  be  dismissed  with  coste :  and  it 
^Ppearira^  plainly  that  the  infant  could  derive  no  benefit  from  it,  and  When  evi- 
^hatit  h«.<i  been  filed  contrary  to  the  wishes  of  the  whole  family/the  fo'lhe^infalT 
^tion  ^jvas  granted  without  a  reference ;  it  was  held  no  objection  to 
^  appli<:ation  that  the  suit  had  abated  by  virtue  of  the  former  order. 
An  WalXc^r  V.  EUe{p)^  a  bill  filed  on  behalf  of  an  infant,  was  sum-  Or  instituted  by 
^«^ly  ordered  to  be  taken  off  the  file,  with  costs,  to  be  paid  by  the  *"J,"Xm 
*^xt  friend,  he  being  a  person  of  low  circumstances,  and  of  immoral  low  moiive«. 


(0  Wbituker  ..  Marlar,  l  Cox.  285. 


(o)  2  Bcav.  460. 
(i»)  7  Sim.  234. 


/ 


gation  of  the 
next  friend 
himielf. 


nor  dismiMed 
on  application 
of  minor 


twofiiiu. 
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Pt.iv Bi.L  character,  and  there  being  every  reason  to  believe  he  had  instituied 

Ch.  I.  s.  IIL  ^j^g  g^jjj  ^Qjjj  spite.     No  such  reference  or  application,  however,  will 
^h^^°*^*  u  be  ^^  granted  at  the  instigation  of  the  next  friend  himself,  because  the 
for  the  benefit   Court  considers  that  in  commencing  a  suit,  the  next  friend  under- 
made^atNosti-    takes  on  his  own  part  that  the  suit  he  has  so  commenced  is  for  the 
benefit  of  the  infants  (;)•     And  where  a  suit  was  instituted  in  tlie 
name  and  for  the  protection  of  two  infants,  and  a  receiver  was  ap- 
pointed at  their  expense,  a  petition  presented  by  one  of  them,  on 
attaining  twenty-one,  praying  that  the  receiver  might  be  discharged 
as  to  her  share  of  the  property,  and  the  bill  dismissed  as  against  her, 
or  that  she  might  be  indemnified  against  the  future  expenses  wu 
coming  of  age  dismissed  with  costs,  the  Master  of  the  Rolls  saying  that  the  purpose 
nm  answered,    of  the  suit  was  not  accomplished  till  both  attained  twenty-one  {qq\ 
This  rule,  it  is  to  be  observed,  applies  only  to  cases  where  an  appli- 
cation is  made  for  such  a  reference  or  dismissal  in  the  cause  itself. 
iinlMt  there  be  If  there  be  another  cause  pending,  by  which  the  infant's  property  is 
subjected  to  the  control  of  the  Court,  such  a  reference  is  not  only 
permitted,  but  is  highly  proper,  when  fairly  and  bond  fide  made,  and 
may  have  the  efiect  of  entitling  the  next  friend  to  repayment  of  his 
costs  out  of  the  infant's  estate,  even  though  the  suit  should  turn  out 
unfortunate,  and  the  bill  be  dismissed  with  costs  (r). 

It  is  essential  for  the  protection  of  infants,  that  suits  in  their  behalf 
should  not  be  discouraged,  and  such  an  inquiry  ought  never  to  be 
directed,  unless  there  be  a  strong  case  of  no  benefit,  or  an  improper 
motive  («)• 

III.  With  regard  to  the  manner  of  framing  the  bill;  if  the  next 
friend  does  not  lay  the  case  properly  before  the  Court  by  collusion, 
neglect,  or  mistake,  either  in  the  form  of  the  suit  or  proceedings,  or 
the  conduct  of  them,  a  new  bill  may  be  brought  on  the  behalf  of 
the  infant  (/),  or,  if  possible,  the  suit  rectified  on  application  (u)- 
And  if  a  defect  appears  on  the  hearing  of  the  cause,  the  Court  may 
order  it  to  stand  over,  with  liberty  to  amend,  paying  the  costs  of  the 
day.  Thus  where  an  infant  by  her  bill  submitted  to  pay  a  mortgage 
on  her  land,  which  according  to  the  construction  put  by  the  Court 
on  the  will,  ought  to  be  paid  off  out  of  another  fund,  the  Master  of 
the  Rolls  said  he  must  take  care  of  the  infant,  and  not  sufier  her  to 
be  caught  by  a  mistake  of  her  agent,  and  ordered  th^t  the  in&nt 
should  amend  her  bill,  paying  the  costs  of  the  day(9).  So  in 
Pritchard  v.  Quinchant  (fr),  a  creditor's  bill  was  filed  fcvr  payment  of 
debts,  and  a  cross  bill  by  the  infant  for  possession,  insisting  that  by 
the  true  construction  of  the  settlement  the  testator  couild  not  devise 
his  estate  to  pay  his  debts*     In  support  of  this  view  it   was  proposed 


Bill  when  not 
properly 
fremed,  how 
duimisaed  or 
amended. 


(9)  Jones  v.  Powell,  2  Mer.  141. 
Iqq)  Smith  0.  Lyster,  L.  J.  R.  z.  344. 
(r)  Taner  n.  I?ie,  3  Ves.  466. 
{*)  Stephens  v,  Stevens,  6  Mad.  96. 


(C)  Milf.  PI.  27. 


(tt)  1  Dan.  C.  P.   102- 

(v)  Serle  v.  St  Eloj,  SB  P.  Wins.  3S7. 


(iff)  Amb.  147. 


in  a 
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toTC%dL  tUe  instnicuons  for  the  setdcmeiit  emanating  from  the  settlor,  Px.iv.— Bm.i. 
nffho  waia  also  devisor;  it  was  ruled  they  could  not  be  read  in  sup,  C">  i«  s.  ill- 
port  of  ^^^h  a  bill,  but  that  the  bill  ought  to  have  been  for  rectifica- 
tion of   the  settlement;  but  since  it  was  the  case  of  an  infant,  it  was 
ordered   that  the  cause  should  stand  over,  the  infant  ta  be  at  liberty 
to  withdraw  the  replication  and  amend  the  bill,  by  charging  therein 
the  instructions,  and  praying  proper  relief,  the  prochHn  ami  paying 
the  costs  of  the  day.    One  reason  given  for  this  course  was,  that  no 
order  could  be  made  upon  the  present  bill  so  as  to  bind  the  infant, 
but  he  might  at  full  age  bring  a  bill  for  rectification  of  the  settlement. 
And  in  general,  where  persons  acting  on  behalf  of  infants  make  infkut  not 
submissions  or  offers  on  their  behalf  which  ought  not  to  be  made,  I'^^^ent -* 
the  Court  will  not  suffer  the  infant  to  be  prejudiced.    Thus  a  state*  *>«il  i 
ment  in  a  bill  will  not  bind  an  in&nt  if  to  his  disadvanti^e  (x) ; 
nor  the  compromise  of  the  suit  by  the  other  parties.    And  it  seems 

to  have  been  the  opinion  of  Lord  Eldon,  that  facts  could  not  be  not  b^  a  ei 

stated  in  case  for  the  opinion  of  a  Court  of  Law,  so  as  to  bind  ofVo,urt^" 
infants  (y).  1*^- 

IV.  An  infant  may  have  a  decree  and  relief  upon  any  matter  wrhether  bin 
arising  on  the  state  of  his  case,  although  not  particularly  prayed  for  ^J^^^  .^  ^^ 
by  his  bill^  or  insisted  on  at  the  hearing  («),  or  he  have  mistaken  his^  prayer, 
relief.    Thus  where  the  infant  by  his  bill,  as  eldest  son  of  his  grai^-  gjH  ^^^  ^^^ 
father's  heir-at-biw,  claimed  the  possession,  and  an  account  of  rents,  P?y  «"  the 

1  ,        ,.    '  ,       •         •  •  J*       *.   J    'Chef  wished, 

suid  general  rehef,  and  upon  the  heanng  an  issue  was  directed,  but  infant  may 
under  which  his  father  was  found  illegitimate ;  he  was  yet  allowed  i!!^;*i*  «»^^ 
^  set  up  a  claim  to  part  of  the  estate  to  which  it  appeared  ne  was  upon  the  state 
«»^tided,  under  certain  deeds  executed  by  his  grandfather,  but  which  "*  ^^  *^"*- 
^^aim  was  in  no  way  raised  or  insisted  on  by  the  bill,  although  the 
^urt  said  it  might  have  been  otiierwise  if  he  had  been  adult. 


W  2  P.  VTms.  387. 

vy)  Hafrkins  v.  Loscombe,  2  Sw.  392. 


(x)  Stapilton  v.  Stapilton,  1  Atk.  6.   See 
V«.  ©2.  Dufani  ».  Dttiint,  1  Cos,  58. 
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CHAPTER  II. 


Of  the  Proceedings  in  Suits  on  behalf  of  Infants  subsequently  to  the 

Institution  of  the  Suit, 


SECTION  I. 

Of  the  Manner  of  Proceeding  by  the  Court  where  there  are  several 

Pt.iv.— Bk.I.  iSttt^^  on  behalf  of  Infants  at  the  same  time* 

Ch.  IL  S.  I. 

Where  there         FURTHER,  as  any  penon  may  institute  a  suit  on  behalf  of  an  in- 
softT^wt      ^^*  ^^  frequently  occurs  that  two  or  more  suits  are  instituted  in  his 
makes  a  refer-  name  by  difierent  personsj,  each  acting  as  his  next  friend.     Id  such 
wMchls  most   c^^s  the  Court  will  in  general  direct  an  inquiry  to  be  made  which 
hL  ^  fi^  ^•°^^^'f  ^^^  ^  ™^^^  ^^^  ^^^  benefit,  and  when  that  point  is  ascertained,  will 
case  clear  the   Stay  proceedings  in  the  other  suit  (a),  or  dismiss  it  with  costs  (6).  It 
be  ma^^w^^-  ^^°^^  ^^  ^^  ^  motion  of  course  that  such  reference  should  be  made(<;)i 
out  a  reference,  on  the  allegation  of  the  counsel  that  both  suits  are  for  the  same  pur- 
pose, it  being  at  the  risk  of  the  party  moving,  in  case  the  allegation 
should  prove  untrue,  to  have  the  order  for  reference  discharged,  with 
costs,  upon  the  special  application  of  the  other  party  (d).     There  are 
many  instances  of  these  references,  and  since  each  case  must  depend 
upon  its  own  circumstances,  it  is  difficult  to  draw  out  the  exact  rules 
which  guide  the  Court  in  their  decision  upon  them.  It  is  tobeobserved, 
that  if  the  case  be  clear  the  dismissal  may  be  without  a  reference  (e). 
Power  of  the        Upon  such  a  reference,  the  Master  is  at  liberty  to  suggest  any  im- 
reference.        provement  in  the  frame  of  the  suit,  or  any  circumstances  which  might 
be  for  the  infant's  benefit,  or  to  report  any  special  circumstances  {f\ 
and  he  should  state  generally  the  differences  between  the  suits,  and 
the  reasons  why  one  is  to  be  preferred  to  the  other. 
Rules  of  the         In  general,  the  suit  which  has  priority  in  point  of  time,  most  pre- 
ciding  which     ^^^' )  ^^^  where  another  next  friend  takes  upon  himself  to  file  a  second 
suit  to  sdopt.    i)j)i .  it  is  incumbent  upon  him  to  shew  some  defect  in  the  first  lull,  or 
usually  pre^*"*  a  decided  preference  in  the  second  {g).    From  this  case  it  appears, 

Tails. 

(a)  1  Ves.  545.    Owen  v,  Owen,  Dick.  {d)  Sullivan  v.  SuUivaUy  mtpv* 

310 ;  2  Mer.  44.    Sullivan  v.  SuUiyan,  2  (c)  Walker  o.  Else,  7  Sin.  234. 

Mer.  40.    Mortimer  o.  West,  1  Le?.  358.  (/)   Mortimer  v.  West  SuUivaa  *.  Sd* 

{hi)  1  Ve9.  545.  livan.    Owen  v.  Owen,  supra. 

(«)  I  Dan.  Ch.  Pr.  d5.  {g)  Campbell  v.  West,  2  M.  &  (X  90l 
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d»^  ^^  fact  of  a  party  being  plaintiff  who  ought  to  be  defendant,  in  Pt.iv.— Bk.1. 
account  for  the  application  of  a  sura  of  money  belonging  to    ^»'^^^'^- 


order 

the  inFsi^ts,  of  which  he  was  trustee,  is  a  suflScient  reason  for  pre- 
ferring the  suit  wherein  he  is  defendant ;  and  the  Court  will  in  That  tuit 
general  ^ve  a  preference  to  that  suit  which  is  capable  from  its  frame  ^^'^^^  *»  n^o*t 
of  being  most  beneficially  and  effectually  prosecuted,  notwithstanding  be'^opted!*^^ 
that  in  point  of  form  the  relief  sought  by  the  other  is  more  extensive- 

^Here  a  decree  had  been  made  in  two  suits  framed  for  the  purpose  A  suit  by  moit- 
of  ^ministering  the  testator's  personal  estate  only,  and  the  devisee  ST?^^  ^^''  * 
of  the  real  estate  was  an  infant,  a  suit  by  mortgagees  for  a  sale  of  ^ui^r,  whSi^  a 
the  real  estate  was  held  properly  instituted  (/)•  me^7'  S?«d** 

^D  general,  after  a  decree  in  one  of  two  suits  in  the  name  of  an  in-  *^»ni»tration  of 
&n^>  it  is  not  usual  to  make  a  reference  to  inquire  which  suit  is  most  Such^r* 
beneficial,  yet  there  may  be  exceptions,  and  an  amicable  suit  may  be  ^  to  the  beae- 
an  exception  (y).    In  the  case  cited,  the  Master  had  reported  in  favour  the%*„S;^n^  ^^ 
of  the  first  suit,  considering  the  second  a  contrivance  to  elude  the  "^J^^*"  general 
effect  of  the  first,  and  to  place  the  conduct  of  the  suit  in  the  hands  of  in  o^.  '***^'** 
the  defendant's  friends ;  the  second  suit,  however,  had  come  to  a  Exceptiona. 
hearing,  and  a  decree  was  made  for  a  receiver,  under  which  the  son 
of  the  next  friend  was  appointed  receiver.     The  Lord  Chancellor 
said,  that  there  was  also  this  difficulty,  that  there  perhaps  never 
might  be  a  decree  in  the  first  cause ;  that  he  thought  it  not  right  that 
^e  son  of  the  next  friend  should  be  the  receiver,  but  that  instead  of 
staying  the  proceedings  in  the  second  suit,  it  would  be  more  according 
^  the  practice  of  the  Court  to  convert  it  into  an  adverse  suit,  by  giving 
the  conduct  of  it  to  the  other  parties,  rather  than  trust  to  the  chance 
^^the  first  suit  coming  to  a  hearing.     The  order  was  for  discharging 
^'^e  next  firiend  in  the  second  suit,  and  ordering  the  next  friend  in  the 
^^st  suit  to  be  substituted  in  the  second ;  the  receiver  to  be  discharged ; 
*^^  costs  to  be  paid  out  of  the  estate,  without  prejudice  to  any  appli. 
^^'oij  by  the  infant  plaintiff  to  reimburse  her  estate  those  costs. 

*^  seems,  however,  that  where  infants  are  creditors,  and  are  made  Proceedini?*  in 
^P'aintifis  in  a  creditor  suit,  although  the  Master  have  reported  that  Xre^uy'^. 
^  suit    i  s  more  for  the  benefit  of  the  infanU  than  the  other,  the 
tirtcaa:^  not  dismiss  the  bill  in  the  other  suit,   unless  by  consent 
Ofe  a  decree,  because  non  constat  that  a  decree  can  ever  be  ob- 
j    ?^  (^)-    The  order  made  by  consent  of  plaintiffs  and  defendants 
sta        ******  ^^>  that  the  proceedings  in  the  second  suit  should  be 
^yed,  ox^  payment  of  costs,  with  liberty  to  the  defendants,  in  case 
^e  plaint:iffi  in  the  first  suit  delayed  to  bring  their  cause  to  a  hearing, 
o  apply  for  leave  to  proceed  in  the  second  cause,  or  have  the  carriage 
^f  the  first. 

In  the  case  of  Talbot  v.  Shrewsbury  (»),  the  usual  reference  had 


(/)  Davis  V,  Dowding,  2  K   24/5 


m  Mortimer  r.  Wert,  ISw.  358. 

(t)  Nov.  10,  1B40.  V.C.  Jur.  4,  1031. 
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Pt.IV.— Bk.I.  been  made  to  inquire  which  of  two  suits  was  for  the  benefit  of  the  in- 
■  ^"'^^•^'   '   fants,  and  the  Master  had  reported  in  favour  of  the  second  suit;  it  was 
alone  not°uffi-*  held  not  sufficient  to  shew  priority  in  the  first,  but  some  disUnct  reason 
cicnt  t3  induce  ^jjy  tj^g  Master  had  come  to  a  wrong  conclusion ;  and  it  was  said  to 
prefer  the  first  be  a  matter  of  course  to  confirm  the  report,  unless  this  is  done.    The 
the\MKHrrof  ^  P"nc>P*J  grounds  for  which  the  second  suit  was  preferred  was,  that  by 
the  Master,      the  second  the  removal  of  a  misbehaving  trustee  was  asked,  which  was 
portedinfovoar  »<>'  ^y  the  first;  that  unnecessary  matters  were  introduced  into  the 
of  ihe  second,   firgt^  ^g  ^ell  as  unnecessary  parties.     The  petition  of  the  plaintiffs  in 
the  first  suit  against  the  report  of  the  Master  and  their  bill,  were  both 
dismissed  with  costs.     So  in  Walker  v.  Else  (i),  a  bill  prior  in  point 
of  time  to  a  second  bill  filed  by  the  mother,  was  ordered  to  be  taken 
ofi*the  file,  with  costs,  to  be  paid  by  the  next  friend,  it  being  esta- 
blished that  he  was  of  low  character,  immoral  habits,  and  had  insti- 
tuted  the  bill  from  spite. 

It  will  have  been  seen,  that  these  reports  of  the  Master  may  either 
be  excepted  to  or  objected  to  on  the  motion  for  confirmation. 


SECTION  11. 


int  ehofM  be  made  DefBndnU 
Complainant. 


of 


plaiatiff,  if 
more  for  his 
benefit 


Infiuit  wai  be       If  an  infiant  is  made  co-plaintiff  with  others  in  a  bill,  and  it  appears 

made  defendant  ^j^^^  j^  ^jjj  y^  ^^^^  f^^  j^jg  ^^^^^^  ^^^  j^^  gj^^^^l  j  be  m^de  a  de- 

fendant,  an  order  to  strike  out  his  name  as  plaintiff,  and  to  make 
him  defendant,  may  be  obtained  upon  motion  (/)•  An  infant  heir, 
against  whose  estate  a  charge  is  sought  to  be  raised,  ought  to  be  made 
a  defendant  and  not  a  plaintiff,  although  be  is  interested  in  the  charge 
when  raised ;  and  where  an  infant  heir  had  under  such  circumstances, 
been  made  a  co-plaintiff.  Lord  Redesdale  ordered  the  cause  to  stand 
over,  with  liberty  for  the  plaintiffs  to  amend,  by  making  the  heir-at- 
law  a  defendant  instead  of  a  plaintiff,  and  thereupon  to  prove  the  set- 
tlement anew  against  him  as  defendant  (m).  The  reason  given  bj 
the  reporter  for  the  practice  is,  because  an  infant  defendant,  where 
his  inheritance  is  concerned,  has  in  general  a  day  given  him,  after  at- 
taining twenty-one,  to  shew  cause,  if  he  can,  against  the  decree,  and 
is  in  some  other  respects  privileged  beyond  an  adult,  but  aa  in£uit 
plaintiff  has  no  such  privilege  (n). 


(k)  7  Sim.  234. 

(/)  Tappen  o.  Norman,  11  Vet.  563. 

m)  Pluoket  v.  Joice,  2  Scb.  &  L.  U9. 

n)  By  1  Wm.  4,  c.  47,  t.  U,  thk  pri- 
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decree  for  telling  hb  ettate  for  the  debts  * 
hit  ancettor  or  demor,  it  takta  twiy. 
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SECTION  III- 

0»*  the  Effect  on  the  Suit  of  the  Infant  attaining  Twenty ^One.       Px.iv— Bk.I. 

When  a  bill  has  been  filed  in  the  name  of  the  infant,  his  coming  if  infant  JttaitT 
of  ^ge  is  no  abatement  of  the  suit  (o),  but  he  may  elect  whether  he  5^««ty-one,  it 
^W  proceed  with  it  or  not.     If  he  goes  on  with  the  cause,  all  future  b  JV^he  mly*''*' 
proceedings  will  be  carried  on  in  his  own  name,  and  the  bill  need  JV"**^*^  with 

^  •  uic  suit. 

not  be  amended  or  altered  (^) ;  and  he  will  be  liable  to  all  the  costs 
ot  the  suit  in  the  same  manner  that  he  would  have  been  if  he  had 
^>®^n  of  age  when  the  bill  was  originally  filed  (^r). 

But  an  infant  may  also  choose   to  abandon  the  suit  on  coming  of  or  abaodon  it. 
^&\  and   he  may  move  to  dismiss  it  on  payment,  or  an  under- 
taking for  payment,  of  the  costs  of  the  proc?iein  ami  by  himself;  unless 
misconduct  be  proved  against  the  prochein  ami  (r),  or  it  be  proved 
that  the  bill  was  improperly  filed,  when  he  alone  will  be  liable  to  them. 

But  it  appears  that  there  are  several  cases  in  the  books  where  the  Costs  of 
costs  of  the  next  friend  have  been  reserved ;  and  where  it  clearly  P^'^^^"  *"»•• 
appeared  that  the  bill  had  been  filed  originally  not  for  the  benefit  of 
the  infants,  but  for  the  advantage  of  another  person,  and  against  the 
wishes  of  the  family,  and  one  of  the  infants  attained  twenty-one,  and 
moved  that  the  next  friend  might  be  restrained  firom  proceeding  in 
the  cause  in  her  name,  and  that  her  name  might  be  struck  out  of  the 
bill,  and  that  the  next  friend  might  pay  the  costs  of  the  application ; 
the  Master  of  the  Rolls  granted  the  motion  without  any  undertaking 
to  pay  the  costs  of  the  next  friend,  saying  that  the  next  friend  must, 
*t  all  times,  be  ready  to  prove  that  the  suit  was  instituted  for  the 
^nefit  of  the  infants.     The  suit  was  subsequently  dismissed  also  as 
^  the  other  infant,  and  the  next  friend  condemned  in  the  costs  (*). 

And  it  seems  that  where  an  infant  is  co-plaintiflTwith  others  in  a  suit, 
*^«  may  always,  on  coming  of  age,  move  to  have  his  name  struck  out ; 
^d  the  course  is  not  that  his  name  should  remain  on  the  record,  and 
^«t  he  be  indemnified  against  costs  (t). 

SECTION  IV. 

Of  the  Replication  by  an  Infant. 

An  infSantplaintiflTneed  not  reply  to  the  defendant's  answer,  although  ^"JjjVcplka""* 
^ewant  of  a  replication  in  the  adult  plaintiff^  would  have  been  an  admis-  uoo. 
^lonof  the  facts  in  the  answer ;  but  an  infant  can  admit  nothing(w).  The 
contrary   had  been  ruled  in  Thurston  v.  Dechair  (v),  by  Sir  J.  Jekyll. 


(«)  Pr.    Heg.  226. 

(p)  Moor  42;  P*,  Reg.  225  ;    1  Fowl. 
J^  P.  W 1  ;   1  Daoieli,  Ch.  P    i  ofl 
(,)  Cowp.  E.P..  Miiford  E  :P   26 
(r)lbHi.n.;    I  DanielJ.  ,08  ,     Beame. 


D    D 


on  Co8t«.  Ill,  n.  15- 

(O  (iuy  p.  Guy,  2  Beav.  460. 

(i)  Acres  v.  LitUe,  7  Sim.  138. 

(«)I^^rdr.  Sheffield.  3  Alk.  377. 

Xv)  2  P.  Wm«-  237,  n. 
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CHAPTEK    IZr. 

OfiU  Eject  of  Decreet  and  Orders  oj' tt\ 

in  Suits  on  their  behai 

Pt.IV.— Bi.1. 
Cii.ril. 

We  have  dow  to  coDsider   how  ikr    infaA. 
bound  by  proceedings  taken,  and  decrees    m 

the  Court< 

Inrtnt  in  gene-      It  is  a  general  rule  that  an  infant  IS  bound  bj 

dccneoror^er  *  '"''  wherein  he  is  plunliflT  as  much    as  any  of. 

in  »  m«  on  hit  reaiionably,  becaucie  the  Court  and  the  next  frie 

obuined'"'  infant's  benefit  solely,  and  the  Court  is  presutueo 
all  the  circumstances  which  may  possibly  favour 
in  Lord  Brook  v.  Lord  Hertford  (a),  a  biit  was  Gi 
the  infant  tenant  in  common  against  the  co-tenan 

tstolljuif  sge,  and  an  objection  was  taken  that  the  will  under 
plain  tiff  claimed,  had  not  been  proved ;  but  the  Coui 
material ;  for  an  infant,  when  plaintilf,  was  as  much  be 
privileged  as  one  of  full  age.  In  this  respect  the  Court 
follow  the  rule  of  law,  where  it  is  held  that  an  inf 
bound  by  a  judgment  in  his  own  action  as  an  adalt. 
principle,  where  the  subject  matter  of  the  dispute  w 
where  a  former  decree  signed  and  enrolled  in  d  suit  in  wl 
was  plaintiff,  was  pleaded  to  a  nev  bill  by  the  same  pis 
to  the  same  matter,  (he  Court  held  that  (fie  p/ea  was  gt 
in  Sheffield  v.  The  Dacheu  of  Buckingham  (c),  it  *»»  »• 
down  bj  the  Court  that  an  infant  is  alvays  bound  by  a 
his  beneBt,  unless  in  case  of  nev  matter,  fraud  or  coWasioi 
new  right  accrues  to  his  representatives  after  bis  death,  but 
be  bound  also.  And  in  no 
if  the  infant,  or  his  repn 
implication,  by  acting  upon 

Aiiopcrao-         It  appears  that  as  to 

bSlJJd'ibUi'.     *'°y"**  ^y  """=*>  *  decreeoi 

luielf.  Bition  of,  or  refraining  to  si 

like  matter  (e)     But  thert 

(.>  3  P.  Wni*.  519. 

I  A)  Giwirv  v.  Molttwonb,  3 1 

<e)  1  Atk.  631. 

(i()  Ibid.    Inw«od<F.  Tiriroe,A 
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intetitajdoe  of  the  infent  by  any  discretionary  act  of  the   Court,  for  Px.iv.— Bk.i. 
that  wovi\^  be  taking  on  the  Court  a  legislative  authority,  and  doing       G"-^^^- 
that  wUieli  is  properly  the  subject  of  a  private  act  of  Parliament  (/). 
We  have  had  occasion  to  see  this  often  previously.    Thus  the  Court  Not  uto  realty 
will  not    authorize  a  receiver  to  irrant  leases  beyond    the  infants*  JT*^**^^*  *»  ?P- 

^  ,  1  .  tion  reserved  to 

mmority  (^),  unless,  indeed,  the  infants  have  a  merely  equitable  then^  aifuU 
interest,  and  his  trustee  join  m  the  leases  under  a  power,  or  having  ***" 
the  absolute  legal  interest  (A).     Thus  too  in  Lord  Brook  v.  Hertford, 
above  cited,  although  the  Court  decreed  a  partition,  it  would  not 
direct  any  conveyance  to  be  made  until  the  infant  plaintiff*  attained 
twenty^ne.     And  in  Taylor  v.    PhiUipps  (»),  where  a  defendant 
ofiered  to  compromise  a  suit  brought  against  him  in  the  name  of  an 
M*^t  respecting  some  copyhold  property,  by  giving  up  his  claim, 
receiving  only  to  himself  an  estate  for  life,  the  Court  sanctioned  the 
compromise,  but  would  not  make  the  order  for  the  necessary  sur- 
render by  the  infant  without  inserting  the  words  **  without  prejudice 
to  the  infant  after  he  shall  attain  twenty-one."    Such  it  appears  is 
also  the  present  practice  (A).     In  jigar  v.  Fairfaxif)^  which  was  a 
bill  for  partition,  the  parties  under  disability  were  directed  to  join 
in  the  conveyances  when  capable ;  the  costs  of  issuing  and  exe- 
cuting the  commission  to  be  borne   according  to  the  value  of  their 
several  interests.    In  Cahnady  v,  Cahnady  (w)  on  the  authority  of 
which  the  last  cited  decree  was  made,  the  partition  was  ordered,  and 
the  parties  were  decreed  to  bold  and  ei^oy,  and  the  infant  and  the 
other  parties  were  to  execute  mutual  conveyances  at  twenty-one,  the 
*^st8  to  be  paid  as  in  Agar  v.Fairfax.  A  similar  decree  will  be  found  in 
3^  Mtorney  General  v.  Hamilton  (n),  and  Tuckfield  v.  BuUer  (o),  on 
l**«tition  bills  where  infants  were  defendants. 

In  general  where  decrees  are  made  in  suits  by  infant  plaintiffs,  it  is  But  a  day  to 
^^t  Usual  to  give  the  infant  a  day  to  show  cause  (p) ;  and  as  a  general  not'Lu'iSu 
^h  never  as  to  personalty  (q).     In  Gregory  v.  MoUsworlh  Lord  ^l^^;^ 
"^^rdwrfcke  observed,  that  he  knew  of  but  one  case  that  was  an  peiBonalty. 
^^^ptiofi,  which  was  that  of  Lady  Effingham  v.  Sir  J.  Napier  (r), 
"^fe,  uf>on  an  appeal  from  Lord  Macclesfield's  decree  as  to  real 
®^^te,  th«  House  of  Lords  gave  Sir  J.  Napier  leave  to  show  cause, 
*^en  he  c^ame  of  age,  against  his  own  decree.      In  this  case,  how- 
^^Mhe     till  on  behalf  of  the  infant,  claiming  as  heir  in  tail  under  a 
^Wemeat,was  to  set  aside  a  post-nuptial  settlement,  made  by  his 
**er  on    lis  wife,  and  there  was  a  cross  bill  by  Lady  Effingham,  for 


(/)  Taylor  t,  Philipps,  „,-_„ 

li\  ?vl*'o^^n'lri^-  C.  1833,  MSS. 
V»)  1  Vc».  23.  BeWs  Supn 

J^^^^'tl^h^u''*'"^^^'''^'^^  »■  White. 
chuTcb.  9  Mod.  128.    Price  .>    r*.ri,or    q 

H.aCr.  161 ;  Dan.  Cb.  P,  V  ^^^''  ^ 


(m)  Ibid. 

(«)  1  Mad.  215. 

(0)  Amb.  197.  ^w  o  a.i.    «.^ 

(>)  Gregory  v.  ^oleswoitb,  3  Atk.  e26. 
Whitechureh  ;.  Whitechurch.  9  Mod.  128. 


(9)  Per  cur.'  1  AUc-  631. 
(r)  2  P.  Win»-  401  ,   '* 
Mot.  67. 


3  B.  P.  C.  340; 
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Pt.iv.— Bk.l  a  conveyance  to  her  accordinct  to  the  settlement    Both  cases  were 

Ch  III 

^ — ^—  heard  at  the  same  time,  a  decree  was  made,  and  there  was  an  appeal, 

when  the  dismissal  of  the  infant's  bill  was  affirmed,  with  |a  day  to 
show  cause  after  he  came  of  age,  and  the  trustees  were  ordered  to 
convey  to  Lady  Effingham.     In  her  suit,  therefore,  the  infant  would 
have  been  entitled  to  his  day,  and  so  it  was  given  to  him  in  both  suits. 
When  Sir  J.  Napier  came  of  age  he  applied   for  leave  to  file  a 
new  bill,  or  amend  his  former  one,  on  the  ground  of  the  mismanage- 
ment of  his  solicitor,  and  to  amend  the  answer  to  his  former  bill 
He  was  allowed  to  have  both  causes  reheard,  and  to  amoid  his  answer, 
the  causes  to  stand  over  till  the  time  for  amending  the  answer,  <v 
putting  in  a  new  one  had  expired. 
Bnt  cause  may      The  course,  then,  in  such  a  case  appears  to  be,  to  have  the  cause 
'      reheard,  for  which  purpose  the  infant  must,  within  the  period  ap- 
pointed, usually  six  months,  present  a  petition  of  rehearing  («).    If 
he  does  not  so  apply,  and  there  be  no  allegaticm  of  surprise,  or  want 
of  justice,  he  will  be  absolutely  bound  (t). 
or  a  new  bill        If  laches,  or  fraud,  or  collusion,  be  proved  on  the  part  of  the  prth 
fraud'orcolltt.  ^^'^  ^*^h  01*  1^  obtaining  the  decree,  or  there  be  new  matter,  the 
fion.  infant  may  open  the  decree  by  a  new  bill  as  much  as  a  person  of  fidl 

age  («). 
Infants  gene-        We  have  seen  that  the  infant  will  not  be  bound  by  mistakes, 
the  cOTdua  of  collusion,  fraud,  or  the  imperfect  relief  prayed  for,  by  theproeheinawd; 
their  solicitor,    but  in  general,  in  matters  of  practice,  infants  as  well  as  adults  are 
orfrand\n?"  bound  by  the  conduct  of  the  solicitor,  acting  hondfide  on  their  bdiaUl 
collusion.         Thus  in  a  case  of  pedigree,  the  solicitor  for  the  in&nt  concurred  in 
the  use  of  affidavits  before  the  Master  instead  of  interrogatories,  and 
the  infants  were  thereby  held  bound  (t;),  although  such  affidavits  cannot 
be  used  without  consent,  and  an  infant  cannot  consent.  And  although 
the  Court  will  not  in  general  make  any  decree  by  consent  where  in- 
fants are  concerned,  without  referring  it  to  the  Master  to  see  wh^ber 
it  be  for  their  benefit,  yet  where  once  a  decree  is  pronomiced 
without  that  previous  step,  the  authority  is  exactiy  the  same  as  if  the 
reference  and  a  report  thereon  had  been  made  {w). 
Bonnd  as  to         Infants  are  bound  by  all  that  is  done  by  the  Court,  with  respect  to 
iTnT^vance-    ^^^^  maintenance,  advancement,  the  management  of  their  estates, 
nienL  as  we  have  already  amply  seen ;  and  what  is  done  in  these  matters, 

if  done  without  a  reference,  will  be  equally  binding  as  if  there 
be  one  (x). 

(i)  Pr.  Reg.  226.  (w)  1  Dan.  Ch.  Pi.  103. 

(0  Davis  V.  Dowding,  2  K.  248,  (*)  Per  Loid  Tbwlow,  1  B.  C.  a  4§7. 

(u)  1  Atk.  631 ;  3  Atk.  626.  &c. 
(»)  Tillotson  v.  Hargrave,  3  Mad.  494. 
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CHAPTER  IV. 

Of  the  Costs  of  Suits  by,  or  on  behalf  of  Infants.  I^.iv— Bk.!, 

Cti.IV. 

We  have  already  seen  that  the  prochein  ami  is  the  person,  in  the  f*r^t>chein  ami 
first  instance,  liable  to  the  costs  of  the  suit,  and  if  he  withdraw  from  ^^i^i^j^  ^^ 
the   suit,  he  must  give  security  to  pay  the  costs  already  incurred,  ^l  «hr «(»(•. 
But  by  liability  is  meant  that  he  is  in  the  first  instance  liable  to  the 
defendant  for  the  costs  (a),  not  to  the  infant ;  unless,  as  we  have  seen, 
in  the  case  of  misbehaviour,  or  the  improper  institution  of  the  suit. 
The  general  rule  is,  that  the  prochein  ami  shall  pay  the  defendant's 
costs  of  dismissing  the  plsdntifiTs  bill ;  and  so  if  a  motion  or  petition 
be  made  on  behalf  of  an  in&nt  plaintiff,  which  is  dismissed  with  costs, 
such  costs  must  be  paid  by  the  prochein  ami  (6).    In  a  case  in  Ire- 
land, a  petition  was  presented  in  the  name  of  a  minor,  (a  cause  being 
also  in  Court,)  in  which  the  name  of  the  next  friend  did  not  appear, 
it  was  dismissed  with  costs,  to  be  paid  by  the  prochein  ami,  as  a 
matter  of  course ;  if  the  solicitor  used  the  name,  or  took  any  step 
improperly,  the  next  friend  should  apply  against  the  solicitor  (c).     A 
Master  in  Chancery,  if  prochein  ami,  is  equally  as  liable  as  any  other 
prochein  ami  ;  and  it  will  make  no  difference  that  the  defendant  cUd  not 
«^pply  for  four  years  and  a  half  after  the  decree,  during  which  time  the 
in&nt  came  of  age,  and  got  the  funds  out  of  Court  {d).    Where  a  suit, 
however,  was  instituted  by  a  nextfriend  on  behalf  of  an  infant,  and  the 
defendant  was  ordered  to  pay  the  costs,  but  absconded,  the  prochein 
**^»  being  very  poor,  the  Court,  but  with  some  reluctance,  ordered  the 
^^t8  u>    be  raised,  and  paid  out  of  a  fund  which  had  been  realized 
r^'  the    infiint  in  the  suit  {e).     But  if  the  suit  be  not  improperly 
^'^stitute<3,  or  there  be  no  misconduct,  if  the  infant  attam  twenty-one,  Su^ect^^^be 
^deleoc  to  proceed  with  the  suit,  he  will  be  liable  to  all  the  cosU  ^X„\  Jien  of 
^^  it,  itt     the  same  manner  as  he  would  have  been  if  he  had  been  age^ifjj<>  "^ 
^^  age    -iwhen  the  bill  was  originally  filed  (/) ;  and  if  he  do  not  go 
^^  with      it,  and  on  attaining  twenty-one,  as  he  may  do,  move  to  dis- 
miss it,      the  Court  will   not   do   so   without  the  infant  paying,  or 
underta^leing  to    pay,    the   costs   of  the    prochein  ami   {g).       If, 

^^(,0)  Bcs^TOM  on  Costs,  111^  n..   Milf.  PL 

(b)  Ban  Ch.  Pr.   1,  109.      Buckly  v. 
Buderjdge,  1  Dick.  395.  yg,  i^an.  v.-  -         .  ^.  ^. 

(c)  R«  Wheeler,  2  Moll.  251 .  C<itt,  1 1 1 ,  n. ;  Anon.  4  Mad.  461 . 


r^\  i?r;.oil  »-  Hodgens,  2  MolL  456. 

(/)  Mitf.  PI-  V'?^i    '^' 
\g)  D.n.  Ch.  Pr-  »..  198j    Beamef 
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Pt.iV_Bk.i.  however^  the  next  friend  of  an  infant  should  die  daring  the  mi- 
- — ^^^— ^ —  nority  of  the  plaintiff,  who,  after  he  comes  of  age,  should  take  no 
ifprocfctinawt  gjgp  jjj  ^j^g  causo,  and  the  defendant  should  bring  on  the  cause 
again,  and  procure  the  bill  to  be  dismissed,  such  dismissal  must  be 
without  costs,  because  the  plaintiff  not  having  been  liable  to  costs 
during  his  infancy,  and  never  having  made  himself  responsible  by 
taking  any  step  in  the  cause  after  attaining  twenty-one,  and  there 
being  no  next  friend  to  be  responsible  for  them,  there  is  no  person 
against  whom  the  Court  can  make  an  order  for  payment  of  costs  (A). 
So  in  Morgan  v.  Compton  (t),  where  the  defendants  dismissed  the  in- 
fant's bill,  for  want  of  prosecution,  with  costs,  but  before  they  were 
taxed  the  infant  died,  a  motion  that  the  prochein  ami  might  pay  them 
was  refused,  and  the  costs  were  held  to  be  lost,  as  they  would  have 
been  by  death  of  the  prochein  ami.  In  Broton  ▼.  Jane^,  in  the 
Exchequer,  on  a  petition  by  the  prochein  ami,  that  the  in&nt  being 
now  come  of  age  might  repay  him  the  costs  expended  on  the  suit,  he 
was  ordered  to  show  cause  (k). 
Allowed  to  The  rule  that  the  prochein  ami  is  liable  to  the  defendant's  costs, 

out^ortheesiate  if  given  to  him,  is,  however,  always  subject  to  this  modification,  that 
oi  the  infant,  whereas  the  Court  is  always  anxious  to  encourage  persons  to  stand 
forward  in  the  character  o{  prochein  ami  to  infimts  (2),  it  will,  where- 
ever  it  can  be  done,  allow  to  the  next  friend,  out  of  the  infant's  estate, 
the  costs  of  any  proceedings  instituted  by  him  for  the  infimt's  estate, 
provided  he  appear  to  have  acted  bond  fide  for  the  benefit  of  the 
infant.  Therefore  where  a  suit  was  instituted  on  behalf  of  an  infant, 
m  which  there  was  a  decree  made,  under  which  the  money  recovered 
was  brought  into  Court  and  invested,  and  the  defendant  was  ordered 
to  pay  the  costs,  but  absconded  without  doing  so.  Upon  a  motion 
by  the  solicitor  of  the  plaintiff,  in  which  the  father^  who  was  the 
prochein  ami  and  very  indigent,  joined,  that  his  costs  might  be  paid 
out  of  the  fund.  Lord  King  granted  the  motion,  though  with  some 
reluctance  (m).  And  in  another  case,  where  a  supplements!  bill  had 
been  filed  on  behalf  of  an  infant,  for  which  there  were  apparent 
grounds,  but  which  was  eventually  dismissed  as  against  one  of  the 
defendants  with  costs,  which  were  paid  by  the  receiver  in  the  original 
cause ;  upon  a  petition  by  the  prochein  ami  to  be  allowed  these  costs 
out  of  the  infant's  estate  in  the  original  cause.  Lord  Hardwicke 
made  the  order,  observing,  that  the  next  friend  and  the  receiver  had 
done  nothing  but  what  any  man  would  do  in  his  own  case,  and  that 
though  it  had  turned  out  unfortunately,  the  Court  would  not  say  that 
they  ought  to  bear  the  costs,  as,  if  they  were,  nobody  would  undertake 

{h)  Turner  v.  Turner,  1  Str,  708,  on  (k)  2  Fowl.  Erch.  Pr.  375. 

hearing  2  P.  Wms.  297.  (I)  Whittaker  v,  Marlar»  I  Cox.  2S5. 

(i)  fiunb.  332 ;  2  Fowl.  Ezch.  Pr.  376.  (m)  Suines  «.  Maddoz,  Jlos.  919. 
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the  management  of  an  estate  for  an  infisint  (n).    And  no  degree  of  PT.lv.-rBi.i. 
mere  mistake  or  misapprehension  will  be  suflScient  to  deprive  the  — ^"'  ^^' — 
prochein  ami  of  those  costs  and  expenses  which  he  has  incurred 
bondjide  on  the  in&nt*s  behalf  (o). 

It  is  true,  as  we  have  seen,  that  a  prochein  ami  havinir  instituted  a  l^«ut  bepro* 
suit  must  carry  it  on  at  his  own  nsk|  and  must  be  always  ready  at  tuted  and  con^ 
any  time  to  prove  that  it  was  instituted  for  the  ben^t  of  the  infant  {p),  ^^^^' 
This  then  is  a  proper  restraint  upon  persons  from  rashly  instituting  ^^  ^  ^^  ^ 

,        .  A     1  xv  .    *  .  ^1  i_      J    •  lien  on  the  fiind 

such  suits.  And  as  the  proohetn  amt,  on  the  one  hand,  m  case  a  ncovered  for 
fund  should  be  recovered  by  means  of  the  suit  has,  through  his  ^®*°- 
solicitor's  lien  for  his  costs  upon  that  fund  {q),  an  adequate  protection 
from  losing  the  charges  he  may  have  been  put  to  in  the  suit ;  so  the 
risk  which  he  runs  of  losing  those  costs,  in  case  the  suit  should  prove 
unsuccessful,  tends  to  make  persons  cautious  in  undertaking  it  with- 
out having  good  reasons  for  expecting  success. 

It  seems  settled,  as  has  been  above  intimated,  that  a  solicitor  So  also  hat  his 
conducting  a  suit  on  behalf  of  an  infant,  has  the  same  lien  upon  the  ^, 
property  recovered  in  the  suit  by  his  means  and  at  his  expense  as  an 
adult  (r);  and  therefore,  if  the  suit  be  successful  the  prochein  ami  is 
in  general  secure  from  being  put  to  any  charges  on  the  in&nt's 
behalf;  but  it  seems  that  a  solicitor  who  obtains  possession  of  papers  bntnoton 
aa  prochein  ami  has  not  any  lien  upon  them  by  virtue  of  such  posses-  P'P®'** 
sion  (i).    A  continued  employment  of  an  attorney  by  an  infimt  client, 
afier  coming  of  age«  may  amount  to  an  undertaking  to  pay  a  prior 
bill  of  costs  (t). 

II.  There  are,  however,  many  cases  in  which  the  next  friend  will  Next  friend 
be  compelled  personally  to  bear  the  costs  as  well  of  the  defendant  as  peiied  to  pay 
his  own,  and  will  not  receive  repayment  out  of  the  infant's  estate.       ^^iJ^'* 

Thus  if  a  suit  be  improperly  instituted,  the  next  friend  will  be  com-  if  guit  imnro* 
pelled  personally  to  pay  the  costs,  whether  the  bill  be  dismissed  or  P^'^7  instituted. 
taken  off  the  file,  or  the  suit  stayed,  before  or  after  full  age  attained 
by  the  infant  (ti).     If  an  infant,  on  his  attaining  age,  who  has  been 
made  co-plaintiff  with  a  party  still  a  minor,  obtain  leave  to  have  his 
name  struck  out  of  the  bill  as  improperly  filed,  the  order  will  be  made 
without  any  undertaking  to  pay  costs  by  the  late  infant,  and  the  next 
friend  must  also  pay  the  costs  of  the  application  (o).    And  in  all  All  caaet  of 
cases  of  misconduct  or  improper  proceedings  by  the  prochein  ami,  j^JJ^rop*?  pro!^ 
the  costs  occasioned  thereby  must  be  borne  by  him  personally  {w).  ceedings. 
So  if  it  should  turn  out  that  the  prochein  ami  has  acted  from  improper 


t 


n)  Taner  v.  Ivie,  2  Ves.  466.  (t)  Guy  v.  Burgea,  1  Smith.  117. 

0)  WhittalteT  9.  Marlar,  1  Cox,  286.  (u)  Sale  v.  Sale,   1  Beav.  586.    Gny  v. 

(p)  Guy  9,  Guy,  2  Beav.  460.  Guy.  2  Beav.  460  ;  Beames  on  Coats,  111, 

(q )  Staines  v.  Maddox,  supra,  n.     Walker  o.  Else,  7  Sim.  234. 

(rS  Suinesv.  Maddox,  «upra.     Lawless  (e)  Guy  o.  Guy,  supra. 

,'l  Flan.&  K.  73.  (to)  Buckly  o.  Buckeridge,  Dick.  395, 

(s)  Monugu  on  Lien,  53.  and  aee  1  Str.  708 ;  2  P.  Wms.  297. 
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Ch.  IV. 

Want  of  dae 
diligence. 


Or  guilty  of 
false  represen- 
tations. 


Iftntstee 
eiecntor  do 
not  pay  or  invest 
the  legacy  as  he 
ought,  and 
forces  the  in* 
fant  to  come  to 
the  Court  for 
that  purpose* 
he  must  pay 
the  costs. 


Whether  next 
friend  entitled 
to  more  than 
taxed  costk 
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motives,  or  for  purposes  of  spleen  (x),  the  Court,  for  the  very  resson 
why  it  encourages  an  honest  prochein  amif  the  protection  of  the  infant, 
will  charge  a  dishonest  one  with  the  expenses  of  the  proceeding  (y). 
If  it  should  appear  that  due  diligence  has  not  been  exerted  to  inquire 
into  the  facts  of  the  case,  and  the  bill  should  be  dismissed,  or  an 
order  discharged,  on  those  fiicts,  which,  though  not  known  when  the 
bill  was  filed  or  thf  motion  made,  might  have  been  known  if  proper 
inquiry  had  been  made,  the  next  friend  will  not  be  allowed  his  costs 
out  of  the  infant*8  estate  («)•  So  where  it  appeared  that  the  writ  of 
ne  exeat  regno  had  been  improperly  obtained  by  the  next  friend,  on 
motion,  supported  by  the  affidavit  of  the  infant  plaintiff^  by  which  the 
infant,  who  was  eighteen  years  of  age,  swore  positively  to  fiicts,  which 
it  appears  he  could  not  have  known  himself,  but  could  only  hare 
been  told  by  other  persons,  the  Lord  Chancellor  Thurlow  discharged 
the  order,  and  directed  that  the  prochein  ami  should  pay  the  costs  of 
obtaining  it  (a).  So  where  the  prochein  ami  proceeded  to  compel 
the  defendant  to  answer,  after  a  reference,  he  must  personally  pay 
the  costs  of  those  answers  (6). 

It  may  be  here  observed,  that  where  a  l^acy  is  given  to  an  in£uit 
whereby  the  testator  makes  it  necessary  to  come  to  the  Court  for 
directions  to  lay  it  out,  the  costs  were  formerly  considered  as  an 
incumbrance  on  the  estate,  to  be  paid  out  of  the  assets ;  Sir  W« 
Grant  saying,  that  if  the  testator  wishes  to  prevent  the  costs  of  such 
a  suit  from  coming  out  of  his  estate,  he  ought  to  give  the  legacy  to 
a  trustee  for  the  infant  (c) ;  but  he  said  that  in  such  a  case  he  shoold 
not  in  future  give  the  costs  {tciL  out  of  the  residuary  estate)  for 
since  the  statute  (d\  the  executor  has  nothing  to  do  but  to  pay  the 
legacy  into  Court,  and  the  in&nt  may  petition  for  it  at  full  age.  It 
is  presumed  that  the  infant  would  still  be  entided  to  recover  against 
the  executor  by  bill  the  legacy,  with  costs,  if  he  neglected  under  the 
act  to  pay  the  money  in. 

It  seems  a  question  how  far  the  next  friend  of  an  infant  is  entitled 
to  receive  anything  beyond  his  taxed  costs  out  of  a  general  fund, 
in  order  to  reimburse  him  for  any  extra  expense  he  may  have  been 
put.  In  Osborne  v.  Denne  («),  the  costs  were  ordered  to  be  taxed 
and  paid  out  of  the  estate,  but  the  prochein  ami  applied  to  have  in 
some  way  costs  beyond  his  taxed  costs,  either  by  having  them  taxed 
as  between  solicitor  and  client,  or  by  a  reference  to  see  what  extra 
costs  he  had  been  put  to ;  but  the  Master  of  the  Rolls  refused  the 
order,  saying,  that  lidi  prochein  ami  to  a  certainty  is  to  have  all  that 


(x)  Walker  v.  Else,  tapra, 

?y)  Whitteker  «.  Marlar,  1  Cox,  286. 

(s)  Pearce  v.  Pearce,  9  Ves.  548. 

(a)  Roddam  9.  Hetherin^D,  5  Ves.  91. 

(6)  Talbote.  Shrewsbury, Jurist, 4,1840, 


1032. 

(c)  Whopham  v.  Wii^field,  4  Ves.  630. 
Anon.  Mos.  5. 

id)  36  Geo.  3,  c.  52. 

(#)  7  Ves.  424. 


OF  THE  COSTS  OF  SUITS  ON   BEHALF  OF  INFANTS.  779 

exceeds  the  taxed  costs,  it  would  lead  him  to  be  very  careless.  PtJV Bk.i. 

However,  in  Feanu  ▼•  Young  (/),  where  Lord  Eldon  refused  to  — ^''  ^^'  - 
give  trustees  coiUi  except  as  between  party  and  party,  he  observed  |^^)|^r°e^!^  ^ 
that  they  were  entitled  to  all  further  expenses  under  the  head  oijust  penaes  u  just 
oUowanceM.    With  regard  to  an  infant,  he  continued,  this  requires    ®^^*''^^* 
great  consideration,  for  as  the  infant  himself  cannot  incur  charges 
and  expenses,  if  they  cannot  be  claimed  under  just  allowances,  and 
the  next  friend  is  to  be  at  the  whole  expense  of  the  infimt  beyond 
his  costs,  persons  will  deliberate  before  they  accept  that  office. 

(/)  10  Ves.  184. 


PART  IV.-BOOK  II. 

Ot  BDin  AOUHST  IHF&tm. 


CHAPTER  1. 
Cf  the  Mode  vherm  Infantt  nuut  da/ml  & 


Of  the  compellittg  tha  Apptaranet  of  Iiifaiitt,  laii 

^^  Jl'_  «hom  they  mutt  d«/«nd. 

Cb.ls.  i. 

inhnt*  labia        As  suitB  may  be  prosecuted  on  behnU  of  xeSa 

Eg^r*' ""     **'®^  ""y  *^^  *'■**  **  agwuat  tjiein  i  »n4  ^n  ^ii*^ 

■ary  that  any  other  person  ihonld  be  joined  w\lV 

U  it  luua]  for  the  plaintiff  to  describe  them  urn 

fKMDe  question  turns  upon  that  fact  ifi). 

IMhodiMtby       Infants,  however,  from  their  sup^sed  wa 

allowed  to  defend  themselves;  and  tbeietorc 

suit  ia  an  infant,  the  Court  will  appoint  a  p 

defence  for  him,  and  generally  to  act  oiv  ^ 

and  management  of  the  case,  and  the  pera 

the  guardian  of  the  infant,  and  generaWy  t 

and  no  person  can  answer  for  an  intant 

Court,  unless  atsigned  guardian  by  tVie  C 

In  order  to  procure  the  appointment  c 

'  defendant  should  be  served,  vrith  &  su\ 


itbf  th^ 


guardian  is  sufficient,  as  upon  tbe  ni' 
if  to  hear  judgment  it  should  be  on  i 
authorize  such  a  service  should,  be  fi 
where  afler  such  an  order  and  servr  i 
was  on  motion  ordered,  that   the  pl> 


QF   THE  APPOINTMEE 


Pt.tv.  Of  the  Appointn 

Ch.  I.  3.  II. 

luiTd-jm  of  According  to  the  old  aui 
""'^T'" '^  make  a  general  guardian  for 
Ppomted.  or  two  or  three  guardians  ji 
those  guardians  may  make  ( 
or  defend  in  all  actions  (u). 
by  writ  out  of  Chancery  (v), 
and  it  seems  formerly  that 
before  the  Court  assigned  hi 
I  WiM  NBde  If  a  guardian  for  an  infai 
cause,  which  he  may  be  on 
or  vacation,  by  any  Judge  : 
tended  to  be  appointed  gu 
and  then  the  clo-k  in  Court 
containing  the  dtle  of  the  ca 
pointed  guardian,  to  answer 
in  Court  delivers  to  and  lea^ 
the  Court,  and  if  the  person 
the  appoinUnent  is  made  of 
the  day  on  which  the  appoii 
draw  up  and  pass  the  order, 
the  adverse  clerk  in  Court,  1 
in  conatijr.  If  the  infant  reside  in  the 
appointment  of  a  guardian ; 
be  made  by  motion  or  petiti< 
be  drawn  up,  passed,  and  en 
original  order  must  then  be 
with  the  names  of  the  comn 
commission.  The  commissi 
ex  parte,  and  when  sealed,  i 
quaints  the  commissioners 
settles  with  them  the  time  ai 
the  ezeculjon  of  the  commisi 
appear  at  the  appointed  timi 
be  produced  before  them,  an 
pearing  to  be  a  proper  perao 

(»)  F.  N.  B.  37  L. 
(■)  Pilm.  2S3,  citjag  9  Ed.  4.  32 
{»)  BertiB  B.  f^lkUnd,  3  Ch.  Cai 
(i)  Ungley  i^  Mirk,  Ctrj,  38. 
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B^wli  ' '  ""^  ^^'^  ^  remirted,  that  (be  goi 

Cb.  l  s.  in.  *o  defend  the  suit,  if  it  be  for  the  u 

Wben  for  id.   defend  or  to  compromiie  it   In  lippi 

SilStod^  ■  compromise  waa  .peed  10,  and  the  I 

faadtnkcHM  the  order,  without  a  reference  to  the  M 

tol  to"^^  *^^  benefit  of  the  infant,  on  applio 

appearing  to  be  for  the  benefit  of  the 

to  be  drawn  up  without  &  reference. 

made.     In  a  late  Irish  case  (tn),  ^ 

defendanU  by  supplemental  bill,  the 

inquire  whether  it  would  be  for  the 

their  name  or  that  of  the  trustee;  ai 

the  funds  applicable  to  the  defence 

Ude<na  h,     *****  '*™^  '*  ^"  ^"P*'  ^^ ''  *'"" 

oa  sub.  how         '^  ^^  defence  is  ■  by  answer  or  pli 

iw*^  to       upon  oath,  the  plea  or  answer  must 

f""*^  guardian,  and  not  of  the  infant  (n) ; 

to  take  it  without  oath,  which  is  f 

motion  or  petition  (o).     Where  tl: 

IfMtMMth.  without  oath,  the  order  for  that  pn 

and  entered,  and  left  with  the  defei 

such  order  the  plea  or  answer  a 

inscribed  "  tpithoul  oath,  by  order 

Where  die  guardian  of  an  infant  i 

and  one  answer  is  put  in  for  both 

answer  once  (q),  and  the  other  for 

cases. 

n5j.rii«  ;v(jg„  ji^^ guardian  resides  in  1 

London,  how    or  plea  at  the  public  office.     It  i 

uantt.  ^"  the  order  of  his  appointment 

made  in  open  Court  the  guardia 

though  the  same  cannot  be  Bled 

Wm  counity.        If  hg  reside  above  twenty  milt 

commission  or  dedtmut  should  ' 

country  (unless  an  order  has   bt 

in  which  case  no  coinaiission  is 

guardian  has  been  made  in  Cou 

order  of  appointment,    and  run 

S.  buiidingt,  thit         day  of 

the  infant,  purmant  to  an  orde 

^(0  1  B«...  413.  M  the  <»d«r  mx  Ieo| 
(■)  Harec.LonlMoDatcashell.Ir.  E 
(">  Wtotle«]«y  V.  Beaduh,   3   P.   M  i 
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out  an  attachment  against  them,  to  compel  them  to  appear  (A).  In  Ft.  IV. 
Ireland  it  was  lately  held  that  service  of  a  subpcana  to  answer^  on  a  Ch.  I%.  I. 
father  coming  within  the  jurisdiction^  was  sufficient  service  on  the 
infant^  who  remained  without  it  (AA);  hut  not  service  on  the  solicitor 
of  the  father,  who  had  appeared  and  answered,  showing  a  title  in  his 
infant  son,  who  was  out  of  the  kingdom  (AAA).  If  an  infant,  being 
served  with  a  subpoena,  refuse  to  appear,  on  affidavit  of  service,  an 
attachment  issues,  which,  however,  is  in  fact  never  executed,  as 
thereupon  counsel  moves  for  an  order  for  a  messenger  to  bring  the 
infant  into  Court,  which  is  granted,  and  the  Court  assigns  him  a 
guardian  {$).  It  seems  to  have  been  doubted  whether  this  can  be 
done  in  the  case  of  a  peer,  if  an  infant  (A);  but  in  LoriMohmii  case  (2), 
a  sequestration  on  default  in  appearance  issued  against  an  infant  peer 
seven  years  old.  The  same  plan  is  followed  where  an  infant  appears, 
but  refuses  to  answer  (m). 

An  infant  upon  being  served  with  a  subpoena  to  answer,  must,  if  Infant  relunng 
in  town,  appear  in  Court,  and  have  a  guardian  assigned  to  him,  by     *''^*'* 
whom  he  must  defend  the  suit;  if  in  the  country,  he  must  sue  out  a 
commission  to  assign  a  guardian,  and  put  in  his  answer,  and  whether 
he  pleads  answers,  or  demurs,  it  must  all  be  done  by  his  guardian  • 
for  a  plea,  answer,  or  demurrer  of  an  infant  without  his  guardian, 
will  be  irregular  {n).  Where  an  infant  is  too  ill  to  appear  in  Court 
to  have  a  guardian  assigned,  a  commission  will  be  ordered  (o),  or,  as 
is  the  present  practice,  upon  affidavit  of  his  illness,  a  guardian  will  be  In&nt  if  ai. 
appointed  in  Court  upon  motion,  and  the  presence  of  the  infant  and  a 
commission  dispensed  with  (p). 

In  cases  where  the  infant  is  brought  into  Court  by  the  messenger,  infant  brought 
the  Court  always  assigns  him  a  guardian,  and  if  no  one  offers  on  his  ^^  Govt, 
behalf  to  be  guardian,  the  Court  usually  orders  the  senior  six  clerk, 
who  is  not  engaged  in  the  cause,  to  be  assigned  his  guardian,  to  GaaidUm  ad 
answer  and  defend  the  suit  which  the  Court  orders.     In  general  the  '*'*^JJ^y  uj** 
guardian  is  usually  the  nearest  relation  of  the  infant  who  has  no  adverse 
interest  (q).    The  guardians  may  be  different  persons  from  the  testa- 
mentary guardians  (qq\  and  from  the  natural  guardians  (r),  but  they 
muKt  not  have  a  conflicting  interest  with  the  infant  («). 

It  has  been  decided,  that  an  infant  cannot  be  kept  in  custody  after 
a  guardian  has  been  assigned  him,  and  that  he  pays  no  costs  of  con- 
tempt, but  the  plaintiff  pays  the  messenger  {t). 

(&)  Baker  v.  Holmes,  Dick.  18.  (o)  Duke  of  Marlborough  v,  Ducbe«  of 

ihk)  Kirwan  «.  Kirwan,  1  Hog.  364.  Marlborough,  Dick.  71. 

(hkh)  Aubrey  o.  Deony,tfr.  268.  (p)  Hill  v.  Smith,  I  Mad.  290. 

(0  Pract  Reg.  223.  (q)  Prac.  Reg.  224 ;   Mitford.  PL  103. 

(fc)  Glib.  For.  Rom.  205.  Offley  v.  Jeuuey,  3  Ch.  R.  51. 

</)  2  Ch.  Cas.  163.  (99)  Loyd  v.  Carew,  Prec.  Ch.  106. 

<m)  Pract.  Reg.  ibid.  (r)  Hard.  96. 
<fi)  Gilb.  For.  Rom.  205;  Daniell,  Ch.*         (1)  Smith  Ch.  Pr.  182. 

Pr,  1, 231.  (e)  Perkius  «.  Hamoud,  Dick.  287. 
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Pt.  IV.  Where  an  infant  defendant  is  resiileni 

Cm^Ts'i'h.  "i'l  ^^  ^^"^  *"^  benefit,  t  commiMion 

Where  ir.faw    guarcUan  and  take   his  answer  at  the 

ibroul,  coia-    appears,  however,  that  in  Bome  cases,  i 

liguing  euar.    and  expense  of  executing  it  abroad,  tb 

•^""  *[  h"w"*  """^^  assigned  a  guardian  lo  put  in  an 

ciccaud.         V.  Pfiel  (.a)  this  was  done,  and  the  fai 

Lord  Eldon,  to  put  in  the  answer  of 

abroad,  on  an  affidavit  that  he  was  i 

question,  and  several  precedents  appe 

was  followed   in   Ltuhington  v.  Sen 

defendants  to  an  original  bill  were  i 

been  sent  abroad,  under  which  guai 

their  answer  put  in,  and  a  supplemen 

Vice  Chancellor  made  an  order  th 

answer  to  the  original  bill  should  ) 

mental  bill ;   but  this  order  appears 

these  cases  the  plaintiffs  consente 

Lord  Eldon  refused  an  applicatioi 

defendant,  who  was.  resident  abro: 

guardian  without  an  appointment  in 

then  stated  to  him  that  there  was 

Jongtma  v.  Pfiel  had  been  stated  t 

would  have  followed  it.     In  Ha 

Six  Clerk  was,  by  an  order  made 

an  answer  for  an  infant  defendant, 

Pltiniifli  may  jurisdiction,  by  his  parents,  to  Ai 

•PplyfotiL      j^^j  ^^^^  j^f^j  defendants  rei 

Court,  the  plaintifis  may  apply  t 
by  affidavit,  that  A.  B.  may  be  a 
their  answer  and  defend  the  auit 

(■>  9  Vm.  357. 

(A)  Mad.&GBld.28. 

(r>  Smitli'a  Cb.  Pr.  185. 
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to  be  guardian  to  the  infant,  to  answer  and  defend  the  suit  on  his      Pt.  IV. 
behalf.     The  personal  appearance  of  the  guardian  is  generally  dis-  ch.T*s.  ii. 
pensed  with  (a).      When  the  commissioners  have  appointed  the  " 

guardian,  a  certificate  of  such  appointment  must  be  engrossed  upon 
parchment,  and  annexed  to  the  commission:  when  so  annexed,  the 
following  return  is  indorsed  upon  the  commission,  and  subscribed  by 
the  commissioners : — **  The  execution  of  this  commission  appears  in 
a  certain  schedule  hereto  annexed  **  (6).  The  commission,  with  the 
certificate  annexed,  is  then  to  be  sent  to  the  defendant's  clerk  in  Court 
at  the  Six  Clerks*  Office,  and  thereupon  the  appointment  of  guardian 
is  complete  (c).  The  order  for  appointing  the  guardian  must  be  en- 
tered, served,  and  shown  to  the  clerk  of  the  public  office,  when  the 
answer  is  sworn  by  the  guardian  (d).  In  many  cases  the  guardian 
will  be  appointed  and  the  answer  taken  at  the  same  time  by  commis- 
sion, as  presently  mentioned. 

In  Smith  v.  Palmer  (e),  a  guardian  ad  litem  to  an  infant  resident 
in  Scotland}  was  appointed  by  the  Court  on  motion,  to  save  the  ex- 
pense of  a  commission,  upon  proof  of  respectability,  and  that  he  had 
no  adverse  interest. 


SECTION  III. 

Of  the  Duties  of  the  Ouardian^  and  generally  of  the  Defence  of  the 

Infant* 

When  the  guardian  has  been  appointed  it  becomes  his  duty  to  put  Duty  of  the 
in  the  proper  defence  for  the  infant ;  and  any  such  defence  without  {£^h"g^iu^ 
such  guardian  will  be  irregular,  for  the  guardian  is  liable  to  the  costs 
if  the  defence  be  improper,  or  if  the  answer  be  scandalous  and 
impertinent  (/)•     He  is  in  general  responsible  for  the  propriety  and 
conduct  of  such  defence.     Thus  if  the  answer  put  in  on  behalf  of  the  How  retpoa- 
infant  be  scandalous  or  impertinent,  or  if  the  defence  be  improper,  ^^^^ 
lie  will  be  liable  to  the  costs  {g).   Sometimes  the  guardian  is  ordered  How  far  liable 
or  decreed  to  perform  a  duty  on  behalf  of  the  infant,  and  his  refusal  ^  ^^^ 
or  neglect  to  do  so  will  subject  him  to  the  censure  of  the  Court  (A). 
If  the  guardian  does  not  do  his  duty,  or  any  other  sufficient  ground  How  far 
be  made  out,  he  may  be  removed  (j)  upon  application  for  that'^'"^ 
purpose.     But,  if  not  removed  or  dead,  he  will  act  in  the  original 
suit  and  in  all  supplemental  and  revived  suits  and  proceedings,  without 
Any  new  appointment  (£). 


(a)  Danieirs  Cb.  Pr.  1, 231.  (/  )  ICnde  and  Daniell,  quA  tupn. 

(»)  Ibid.  (g)  Hind      -     - 

(«)  n>id.    Hinde*b  Cb.  Pr.  24S.  (h)  Ibid. 


(»)  Ibid.  fe^  Hindc's  Ch.  Pr.  241. 

(d)  Bcamea'sOrd.  Ch.  309 ;  Newl.  Ch.  (i)  Russell  v.  Sharpe.  IJ.  &  W.  482. 


Pj-.  146.  (k)  Smith's  Ch.  Pr.  1, 184. 

<•}  3  B«aT.  10. 
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Ft.  IV.  exceptions,  compel  a  discovery,  the  di 
c^r  s''  1.  admiasioa  whatever,  and  if  he  did,  such 
against  the  infant.  In  Locat  v.  Lacat  i 
that  although  the  rule  be  that  no  discon 
infant,  but  that  the  plaintiff  must  provi 
rule  did  notgo  beyond  this;  and  that  an 
if  no  case  whatever  was  sbevn  against 
bill ;  but  it  was  held,  that  in  all  cases  tl 
out  his  case  from  the  ansver,  and  unl 
answer,  see  the  equity,  it  would  not  ii 
same  case,  and  that  of  Ci^eland  v>  I 
plaintiff  cannot  show  exceptions  for 
injunction,  upon  the  coining  in  of  thi 
may  undertake  to  show  cause  upon 
gain  time  till  the  next  day  of  motions 
Wh»t  urt  of  Although  an  infant  cannot  he  calli 
iaf*Dt'(m«;be.  to  the  plaintiff's  bill,  yet  he  may 
which  he  means  to  prove  in  the  w 
whatever  is  expressly  for  his  benef 
held,  in  Bolden  v.  Heam  (k),  that  ai 
ing  for  the  avoidance  of  a  deed 
properly  advised  in  stating  facts  in 
to  form  his  defence,  as  itenabled  hli 
which  would  not  be  in  issue  in 
plaintiff  of  the  case  intended  to  be 
answer  cannot  be  read  against  the 
tendered  by  tht:  defendant  was  sue 
the  necessity  of  proving  his  case. 


Of  the  Coiet  wherein  the  Infant 
twtr,  or  put  in  a 

Aq  inrint  ma;      An  infant  may,  before  he  com 

toputhis'llet''^''*'' answer,  if  he  show  any  foi 

or  imeadad      another  defence ;  as  if  it   be  nei 

iDf»ncy.  """^  and  the  Court  will  order    the  c: 

that  purpose  (l).     So  a   like  pei 

he  is  not  able  to  come   a.t  the  si 

fact  he  wishes  to  examine  into  i 


(g)  4  B.  c  C.  156. 

(A)  1  DiDisllV  Cb.  Pr.  237. 

(j)  Per  Lord  Ch.  Bar.  Richanla,  . 
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me,    {Signature  of  Master)  (/).     If  the  appointment  of  guardian      Pt.  iv. 
has  been  made  by  commission^  and  the  plea  or  answer  is  put  in  in  cti.i?s.  ill. 
London,  the  guardian  must  attend  at  the  public  office  with  the 
answer  and  certificate  of  his  appointment,  and  swear  to  the  contents 
of  the  plea  or  answer,  and  the  following  jurat  is  then  inscribed, 
"  Sworn  this  day  of  ^hy  A.  B.,  guardian  of  the  said  C.  2)., 

the  defendant^  assigned  pursuant  to  a  certificate^  dated  the        day 
of  ,  at  the  public  office  in  S.  buildings,  before  me.     {Signature 

of  Masterf  {u). 

The  commission  for  taking  the  plea,  answer,  or  demurrer  of  an  Commission  for 
infant  defendant  by  his  guardian  is  nearly  the  same  as  if  the  defend-  oVan^inftmi  by 
ant  were  adult,  and  may  be  taken  out  without  order,  though  formerly  h»  guardian. 
it  was  otherwise  (v),  but  notice  of  execution  should  be  given.     By 
the  order  of  the  25th  of  October,  1699,  "  the  Master  shall  not  take 
a  plea  or  answer  from  any  guardian  until  an  order  of  this  Court, 
under  the  hand  of  one  of  the  deputy  Registrars  of  this  Court,  shall 
have  been  produced  to  him,  whereby  such  infant  shall  appear  to  have 
a  guardian  duly  assigned  by  the  Court"  (w). 

The  course  of  appointing  the  guardian  and  putting  in  the  answer  Two  commia- 
of  an  infant,  by  means  of  two  separate  commissions,  is  only  resorted  issued. 
to  in  cases  in  which  both  the  infant  and  guardian  reside  in  the 
country,  and  in  places  where  they  cannot  conveniently  meet.  If  they 
can  meet  it  is  usual  to  proceed  by  one  *'  commission  to  appoint  a  Usually  ap. 
guardian  and  to  take  the  answer  of  the  infant  by  such  guardian'*  {x) ;  ^ardiao  and 
and  if  the  solicitor  be  concerned  for  adult  defendants,  he  may  include  J°»^er  uken   . 

,  by  the  same 

in  one  order,  by  petition,  a  direction  for  the  commission,  to  take  the  commiMion. 
answer  of  one  or  more  adult  defendants,  to  assign  a  guardian  to  one 
or  more  infants  and  take  such  answer,  ancl  for  time  to  return  the 
same  (y).     On  the  day  of  executing  the  commission,  of  which  notice  Proceedings  on 
should  be  given,  the  parties  meet  and  appoint  a  guardian  in  the  answer  by 
manner  before  stated,  and  the  guardian,  after  appointment,  exhibits  comroissjon. 
his  answer  for  the  infant,  and  being  duly  sworn  or  affirmed  thereto, 
a  certificate  of  the  appointment  and  caption  of  the  answer  is  written 
at  the  foot  of  the  answer,  and  subscribed  by  the  attending  commis- 
sioners ;  the  answer  being  then  annexed  to  the  commission,  the  return 
is  subscribed  and  endorsed  by  the  commissioners,  the  whole  folded 
up  and  sealed,  and  sent  to  the  defendant's  clerk  in  Court,  in  the  Six 
Clerks'  Office ;  the  formalities  attending  the  carriage  and  of  filing 
the  answer  are  the  same  as  in  ordinary  cases  {z). 

(I)  Hinde'sCh.  Pr.241 ;  1  Dan.  Ch.  Pr.  (x)  Dan.  Ch.  Pr.  1,  234 ;  Smith's  Ch. 

^33;  Smith's  Ch.  Pr.  183.  Pr.  1,  182.     • 

(tt)  Ibid.  («)  Smith,  ibid. 

(©)  Order  IX.,  2l8t  Dec.  1833  j  Hinde's  (z)  Dan.  Ch.  Pr.  234 ;    Hinders  E.  Pr. 

Ch.   Pr.  242;     Smith's  Ch.  Pr.   1.  183,  242,249;  Smith's  Ch.  Pr.  1,  183,  where  a 

«irbere  see  the  form  of  the  return.  form  of  the  return  is  given. 

(v)  Beames'  Order»,  310. 

EEC 
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Pt.  IV.      a  decree  for  a  reference,  to  ascertain  w' 

ch*ii's7il.  '"*"""**  *'"'  ^^^  "**'*  "^  **  ™*  •* " 
, ...    J       Bale  in  the  first  inBtance,  as  if  the  defer 
aod  if  he  do  i   i        ' 

not  he  will  be   was  discovered  that  the  infant  bid  atta 
'~""^'  it,  and  afler  really  attaining  hii  age  1 

new  defence,  or  applied  for  leave  to  re 

an  immediate  sale  decreed. 
Cen>e(|uencei       The  consequence  of  ao  infant  putti 
«rB^i°  '  have  seen,  that  if  it  U  replied  to,  b 

to  prove  hia  defence,  which  may 

before  (w). 

(w)  NijMT  V.  Lord  Effingl 
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CHAPTER  II. 


Of  ike  Answer  of  the  Infant. 


SECTION  I. 


Of  the  Infants  Answer  generally.  ^^'  ^y.' 

Cu.  II.  S.  I. 


An  infant's  answer  is  expressed  to  be  made  by  his  guardian,  and,  Uraai  answer 
generally  merely  submits  his  rights  and  interest  in  the  matters  in  °'* 

quesdon  to  the  Court;  the  general  saving  at  the  beginning,  together 
with  the  denial  of  combination  at  the  end,  common  to  all  answers,  is 
omitted,  as  well  as  the  general  traverse ;  for  an  infant  is  entitled  to  the 
benefit  of  every  exception  which  can  be  taken  to  the  bill,  without 
expressly  making  it,  and  he  is  considered  incapable  of  the  combina- 
tion charged  (a).     It  is  not,  in  &ct,  the  answer  of  the  infant,  but  of  is  the  answer 
the  guardian :  the  infant  may  be  ignorant  of  the  nature  of  the  answer  n^J  q*  ^"****° 
put  in  for  him,  or  may  be  of  so  tender  years  as  to  be  unable  to  judge  infant. 
of  it  (&).    And  for  these  reasons  it  has  long  been  an  established  rule  Does  not  bind 
of  equity,  that  the  answer  of  an  infant  shall  not  bind  him,  and  cannot  ^"^* 
be  read  against  him  (c),  for  he  can  admit  nothing  against  himself; 
hence  it  would  be  useless  and  occasion  an  unnecessary  expense,  to 
call  upon  the  infant  to  put  in  a  full  answer  {d).    For  these  reasons,  cannot  be  ex- 
also,  the  answer  of  an  infiint  cannot  be  excepted  to  for  insufficiency  («),  ^Jj^/^an". 
though  it  may  for  scandal ;  and  if  found  to  be  scandalous,  the  guardian  daL 
shall  pay  the  costs,  it  being,  in  fact,  his  answer  (/). 

As  exceptions  will  not  lie  against  an  infant*s  answer,  they  cannot  injunction  to 
of  course    be  shown  as  cause  against  dissolving   an  injunction  ^jil^y^iaw 
obtained  by  plaintiff  to  restrain  proceedings  at  law  commenced  on  commenced  on 
behalf  of  an  infant ;  hence,  in  general,  a  plaintiff  is  prevented  from  ^Qf^Qt^  ^^^ 
showing  cause  against  dissolving  an  injunction,  obtained  to  restrain  caoae  may  be 
proceedings  at  law  on  behalf  of  an  infant ;  for  as  he  cannot,  by  support. 

(a)  1  Dan.  Ch.  Pr.  237 ;  Mitf.  E.  P.  (d)  Strudwick  v.  Pargitcr,  Bunb.  338. 

315.  (ff)  Copeland  v.  Wheeler,  4  B.C.C.  256. 

(h)  Wrotteslay  v.  Bendisb,  3  P.  Wnif.  Lucas  v.  Lucas,  13  Yea.  274  ;  Mitf.  PI. 

236.  315;  IB  &  B.  553. 

(<r)  Ibid.    Carth.  79.    Thurston  v,  NuU  (  /  )  Fowl.  Ex.  Pr.  465 ;  Newl.  Cb.  Pr. 

ton,  3  P.  Wma.  237,  n.     Lq^aid  v.  Shef-  147. 
6eld,  2  Atk.  377. 

E  E  E    2 


£^;'-j  Of  Evidence  in  Smtt  ag 

Cw.  IV.' 

Ad  inEiDi  nu        Wb  have  already  seen  that  an  infai 

■dmiiDoihiii;.  ^g^er  but  that  which  is  forWs  beneBt. 

any  other  stage  of  the  cause  can  possib 

ThuB  where  an  infant  is  concerned  n 

Court  of  Chancery  for  the  opinion  of  i 

infant  would  not  be  bound  by  the  admis 

it  appears  an  issue  can  be  tried  of  devisi 

tion  of  an  infant  heir-at-law;  and  such 

apply  for  it.     So,  if  it  clearly  appear  I 

that  the  will  was  a  valid  one,  the  coun; 

lDin;rp>tor  ask  for  that  issue  (d).     In  a  forecloB 

their  joint  answer,  with  other  adult  d< 

Limitations,  to  bar  part  of  the  interes 

debt  and  the  rest  of  the  interest,  and  i 

with  the  consent  of  the  guardians,  for  p; 

without  any  reservation  of  the  point  ma 

payment  was  accordingly  made;  the  Cc 

transaction  had  been  between  adults, 

form,  would  have  defeated  the  bar  by 

were  concerned,   the  payment  was  to 

without  prejudice  to  their  rights  and  eq 

to  defeat  any  defence  they  might  make  I 

Henr*  ill  ib«        The  consequence  of  this  rule,  which 

ihem'i^ihe    where  there  are  infant  defendants,  and 

.irictljr  prored,  ;„  order  to  entitle  the  plaintiff  to  relief 

might  have  admitted  them,  must  be 

the  bill  stated  that  one  of  the  defeiidan 

and  all  the  defendants,  some  of  whom  vi 

M  ■  will ;        Sir  J.  Leach  said  he  could  not  act  upc 

the  same  reasons,  where  a  will  is  to  be 

it  is  always  necessary  to  establish  the 

witnesses,  except,  as  before   mention* 

(c)  Htwkini  D.  Liucombe,  3  Lev.  393.        97. 

(d)  La*y  <i.  Levv,  3  Mul.  345.  f 
(>)  Thuailet  E.  M'DoDough,  1,  E.  R.  " 
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consequently  very  old,  and  may  die  before  he  arrives  at  twenty-      Pt«  i v. 
one  (m)  ;  but  it  is  not  of  course,  as,  if  it  were,  the  infant  might  make  c^n!s.  il. 
proceedings  endless  and  vexatious.    In  Savage  v.   Carroll  {n)  an  Butpenniasion 
infant  was  allowed,  without  putting  in  a  new  answer,  to  adduce  new  to  do  bo  is  not 
evidence  subsequently  to  the  decree,  and  that  without  making  out  a 
special  case ;  but  it  was  subsequently  held,  in  the  same  suit,  that 
where  an  infant,  before  twenty-one,  obtains  leave  to  put  in  a  new 
answer,  he  will  henceforth  be  considered  as  plaintiff,  and,  as  such,  be 
bound  by  the  decree. 

So  also  if  an  infant,  after  coming  of  age,  whether  before  or  after  So  also  after 
decree,  wish   to   make   a  new  defence,  or  is  dissatisfied  with  the^i^^^  ^'^'* 
answer  put  in  by  his  guardian,  he  may  apply  to  the  Court,  by  motion 
or  petition,  for  leave  to  amend  his  answer,  or  put  in  a  new  one  (o) ; 
and  such  application  may  be  exparte^  and  is  a  matter  of  course,  and 
permission  is  granted  of  course  (p).    And  it  seems  that  even  after 
a  decree  made  against  an  infant   defendant,  in  a  creditor's  suit,  Even  after  a 
notwithstanding  the  provision  of  the  1  Wm.  4,  c.  47,  on  coming  of^^"*** 
age  he  has  the  privilege  of  putting  in  a  new  answer,  stating  a  dif- 
ferent case,  and  of  going  into  evidence  in  support  of  that  case.    But  Except  in  fore- 
this  privilege  of  a  new  answer  is  held  not  to  extend  to  foreclosure    °*"'®  "^^ 
suits  (j).     In  Powys  v.  Matufield  (r),  the  decree  pronounced  during 
his  minority  against  an  infant  for  payment  of  a  portion  to  a  third  party, 
was  held  binding  on  the  infant,  by  the  Vice  Chancellor ;  and  that  by 
the  1  Wro.  4,  c.  47,  the  parol  demur  being  abolished,  the  infant  could 
have  no  day  to  show  cause,  or  put  in  a  fresh  answer  after  coming 
of  age#    But  in  Price  v.  Carver  («),  a  foreclosure  suit,  as  we  shall 
presently  see,  the  Lord  Chancellor  held  the  contrary  ;  and  that  al- 
though the  parol  demur  was  abolished  in  all  cases,  the  day  to  show 
cause,  or  privilege  of  putting  in  a  new  answer,  may  not. 

An  infant,  however,  wishing  to  make  a  new  defence,  must  apply  to  Bat  must  appTy 
the  Court  as  early  as  possible  after  attaining  twenty-one,  for  if  he  is  ^^^.  '•'**?" 
guilty  of  any  laches^  his  application  will  be  refused  (t).     In  Cecil  v.  age, 
Xiord  Salisbury  {u)  a  minor  had,  by  his  answer,  submitted  to  perform 
certain  acts  as  to  his  estates,  whereby  a  sale  would  be  avoided ;  he 
came  of  age,  and  took  no  steps  for  four  years  after  ;  the  Court  held 
bim  to  his  ofier,  saying,  that  if  he  would  have  departed  from  his  offer, 
be  ought  immediately  to  have  applied  on  coming  of  age  to  amend 
bi3  answer,  but  instead  thereof  he  had  made  no  complaint,  and  up  to 
that  time  he  had  acquiesced.    So  in  Davis  v.  Dotoding  (t?),  where 


rw^y  Bennett  v.  Lee,  2  Atk.  531,  and  see  see  aL<4>  3  P.  Wma.  352  ;  1  Vera.  295 ;  3 

J   J».    %Vma.737.   -  Vee.  314;  18Vefl.B3;  19Ve9. 114;  IB. 

/^,«  >   1  B.  &  B.  548.  &  B.  51. 

(«,>    Ibkl.    Bennet  v.  Leigh,  1  Dick.  89.  (r)  6  Sim.  637. 

Fountain  V.  Cain.  1  P.  Wmg.  504.    Napier  (s)  3  M.  &  Cr.  157. 

«r    Klfin§ham,2  P.  Wms.  401.  (t)  Iknnett  v.  Leigh.  1  Dick.  89. 

'  Cpy    ^^-    l^refoftis  v.  Cotton, Mos.  308.  (tc)  2  Vern.  224. 

l^y    Kekall  v.  Kel<all.  2  M.  &  K.  409,  (o)  2  K.  246. 
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Pt.  IV.      the  evidence  upon  the  origii 

Cu!*i\'.     amended  bill,  waa  refused,  the 

might  coDseDt  thereto^  but  ths 

K«hibitam»j    Howerer.iiiJtfbntoouterwv.  A 

tia  prnired  viDi  , ,  '         _  '      ,       ^    _ 

voet  igaiut      It  would  be  for  the  benefit  oi 
iabou.  j,^^^^  „p^  ^  pleadings  and 

been  partiei  from  the  b^Dning 
the  cause  was  heard,  and  a  dei 
House  of  Lords.  In  a  creditoj 
parties  after  the  report  had  b« 
pluntiff  a  reference  was  made 
their  benefit  that  the  report  s 
going  into  the  accounts,  and  the 
ordered  accordingly  (n).  But  i 
further  directions,  id  a  suit  by  ci 
there  was  an  infant  tenant  in  tail 
prior  to  the  filing  of  die  bill ;  oi 
by  which  the  in&nt  was  first  bro 
were  directed  to  be  taken  over  a 
liberty  to  the  Master  to  adopt  an 
inbnt  to  adopt. 

It  seems  Uiere  is  do  rule  in  tht 

the  proving  of  exhibits  vivd  voce  b^ 

are  concerned ;  but  it  seems  it  ws 

Strictly  speaking,  where  infant: 

Master's  office  must  be  taken  uj 

How  evldcDM   affidavits ;  however,  it  seems  that 

lo  b«  tiLea.        .  -      .l  .        .       . 

to,  or  acquiesces  in,  tfast  mode  of 

Where  the  decree  directed  that  wil 
interrogatories,  and  on  a  question 
ceeded  upon  affidavits  obtained  trt 
upon  motion  fbr  that  purpose,  din 
upon  the  affidavits,  widi  liberty,  ui 
to  the  Court,  if,  by  desth  or  otb 
obtain,  under  a  commisuon,  the  e' 
made  the  affidavits  (r). 

(0  Quinlock  u.  Itullen,  5  MhI.  BI. 
(■)  I  BI.N.  8.391. 
(■)  Bniokfieklc.  Uradhf,  Ju.633. 
(o)  Uaillie  v.  JickwD.  10  Sa.  IGT. 
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CHAPTER  III. 

■ 

Of  the  Replication  to  the  Infanfs  Amwer*  ^'  '^• 

Ch.IIL 

In  general,  as  the  infant  can  admit  nothing  which  it  is  not  ex- Answer  of  the 
pressly  for  his  benefit  to  admitj  his  answer  must  be  replied  to,  and  ^^'^yj^™"*^  ^ 
the  fact  which  it  is  necessary  to  establish  be  proved  by  evidence.     If, 
however,  the  case  of  the  plaintiff  is  such  as  that  it  is  evidently  for  the 
benefit  of  the  infant  to  admit  it,  as  where  an  infant  claims  an  interest 
under  the  same  instrument,  or  concurrently  with,  the  plaintiff,  in  such  Unless  it  be 
case  it  is  not  necessary  to  reply  to  the  answer,  or  to  go  into  evidence  f^e  benefit^of 
to  prove  the  execution  of  the  instrument  relied  on,  and  the  cause  may  **»e  iof'^nt  to 

11  i»i.  i«*iii  /vmi-  admit  the  case 

be  set  down  for  heanng  on  the  bill  and  answer  (a).     The  instrument  made  bv  the 
being  recited  in  the  bill,  with  a  reference  to  the  original,  becomes  ^^. 
part  of  the  record,  and  for  this  reason  the  general  traverse  is  omitted 
in  the  infantas  answer. 

If  however,  the  instrument,  or  other  matter  stated,  be  in  some  other  but  not  if  in 
point  derogatory  to  the  infant's  benefit,  it  must  strictly  be  proved, [^toiTto it?* 
and  the  answer  replied  to;  as  where  a  plaintiff  claims  as  devisee  of  a 
real  estate,  and  the  infant  defendant  also  claims  under  the  same  will, 
but  is  also  heir-at-law  of  the  testator,  in  such  case  the  will  must  be 
established  per  testes;  and  so  in  all  cases  in  which  anything  is  stated 
in  the  defendant's  answer,  which  the  plaintiff  does  not  think  proper 
to  admit,  the  answer  should  be  replied  to,  that  the  infant  defendant 
may  have  the  opportunity  of  proving  his  case  (b). 

(a)  1  Daniell's  Cb.  Pr.  240.  (6)  Ibid. 


Of  the  Caiei  in  which 

v^Hi.  '■  ^■^  '*"  ■^*™'""  ^'^^"^ 
Cb.  v.3.i[.  It  was  an  ancient  rule  of 
Of  ihe  aocieai  the  Specialty  of  the  aocestor, 

rule  of  the  l  i..        .  .  .. 

demur  paioi  b  "^  ought  not  to  answer  uotil 

bfil*"**^         demurred,  or  all  further  pre 

twentjFHsne  (g).     In  imitatioi 

that  in  all  cases  of  suits  for 

fee  descending  upon  an  infar 

the  same  cases  in  which  it 

alone  (i),  and  that  whether  th< 

such  was  also  the  cose  wht 

marshalled. 

Ibti^-  '*  appears,  Howerer,  (hat  t 

d«nir  ^ral,     cases  only  in  which  the  infan 

it.  might  demur  (n)  j  nor  would 

or  there  were  not  really  a  desc 
or  bills  of  foreclosure  against , 
and  Courts  of  Equity  always 
murring,  as  injurious  to  the  i 
AH  these  distinctions  are, 
recent  statute,  1  Wm.  4,  c. 
from  and  after  the  passing  of 
proceeding,  for  the  payment  i 
comtnenced  or  prosecuted  bj 
together,  with  any  other  perse 
but  such  action,  suit,  or  olh 
carried  on  in  the  same  mannc 
suit  could,  before  the  passinj 
cuted  against  any  infants,  w 
not  demur. 
II.  A  decree  will  not  bind 

(g)  Com.  Dig.  Inbat  (D)  3.  1 
Pleid.  a,  (E)3; 

(*>  ChapliD  V.  Chiplin,  3  P.  Wnu. 
Sw  Plukat  V.  Btebj.  4  £.  485. 

(0  Per  Lord  Ch.  3  M.  tc  Cr.  1B2. 

U)  Uxhmen  v.  BraiiBr,  2  J.  & 
287.  Sciith  B.  Couon,  Ca.  temp.  Talb. 

(t)  Wilwn  ...  Poll»H,  S«t.  bee.  21 

(I)  CliapliB  V.  Chaplin,  .upra.  Vwe 
V.  Umlale,  3Alk.II7.  SwotiB.  Pattri 
]  Co*.  133;   2  Cm.  Ch.  164;    F<w», 
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Thus,   where  the  mortgagee's  executor,  under  a  former  decree,  had      Pr.  iv. 
by  fraud  obtained  from  the  trustees,  by  order  of  Court,  payment  CH^vrs/ii. 
of  his  mortgage  money,  which   had  in  fact  been  satisfied  by  the  Decree  ob- 
ancestor  in  his  lifetime,  and  the  trustees  and  the  infant  filed  a  bill  to  ^'°«^.  ^^-^"^^ 
be  relieved  from  this  over  payment ;  the  plea  of  the  former  decree,  does  not  bind 
report,  and  proceedings   by  the  executor  was  overruled,  and  the  "n^*"^- 
money  decreed  to  be  repaid  (q).     So  in   Colclough  v.  Bolger  (r)  in- 
cumbrancers had  obtained  a  decree  for  sale,  the  remainder  man  in  tail 
being  an  infant ;   the  Master,  though  directed  by  the  decree,  did  not 
state  the  yearly  value  of  the  estate,  or  the  parts  proper  to  be  sold. 
A  sale  was  managed  before  the  Master  to  B.,  at  an  undervalue,  by 
collusion,  of  parts  of  the  estate  ;  the  son,  on  coming  into  possession, 
thirty  years  after,  filed  an  original  bill  to  set  aside  the  sale  as  fraudu- 
lent, and  it  was  decreed,  with  an  account  of  intermediate  profits. 

The  infant   may  proceed  to  impeach  a  decree,  on  the  ground  of  How  sm^ch 
fraud  or  collusion,  either  by  a  bill  of  review  (*),  or  supplemental  bill,  f^^^J^ 
in  the  nature  of  a  bill  of  review  (0»  or  by  an  original  bill,  which  is 
the  usual  course  («) ;  and  he  need  not  wait  for  this  purpose  till  he  is 
twenty^ne  (r),  nor  apply  for  the  leave  of  the  Court  to  do  so  {w).  The 
bill  should  specially  allege  the  errors  in  the  former  decree  («.) 

Thisright  of  the  infant  will  extend  so  far  to  decrees  in  foreclosure  Even  in  cases 
suits,  and  fraud  and  collusion  therein  will  be  cause  for  setting  them  ""^  ^«»^«cio*ure. 
aside,  as  in  the  case  of  adults.  In  Lloyd  v.  Barnes  (y)  a  bill  was 
entertained  by  the  Court,  which  was  filed  by  the  heir-at-law  of  the 
mortgagor,  to  set  aside  a  decree  of  foreclosure,  which  had  been 
made  against  his  ancestor,  who  was  adult,  under  circumstances  of 
gross  fraud. 

The  infcint.  then,  or  the  late  infant,  endeavouring  to  avoid  a  de-  Mode  of  im- 
cree,  on  tbe  ground  of  fraud  or  collusion,  is  not  bound  to  proceed  by  S^^^iT  »"«h 
way  of  rehearing,  or  by  bill  of  review,  but  may  impeach  the  former 
decree  by  an  original  bill,  in  which  it  will  be  enough  for  him  to  say, 
that  the  decree  was  obtained  by  fraud  or  collusion  (z).  In  case  of 
gross  fraud  or  collusion  the  Court  will  entertain  an  original  bill,  for  the 
purpose  of  impeaching  a  decree,  although  the  party  complaining  was 
not  an  infant  at  the  time  of  the  decree  pronounced  (a). 

III.  A  decree  witt  not  bind  an  in/ant  if  it  be  in  error.  I>ec,^  will 

If  there  be  error  in  the  decree  on  the  original  bill,  the  mfant  may  S,^^^"^  .^ 

73.   GaUeyr.  Baker,  Cm.  temp.  Talb.  201. 
Barnslcy  v.  Powell,  1  Vc«.  120. 

^i;)  Wortley  v.  Birkhead,  3  Atk.  811  ; 
3  B.  P.  C.  558 ;  1  Sch.  &  L.  356 ;  ibid.  386. 
(w)  3  Atk.  81 1 ;  I  Vern.  120 ;  Cas.  temp. 
Talb.  201. 

(x)  1  P.  Wmi.  736. 

(v)  2  P.  Wmi.  73. 

(i)  Richmond  v.  Tayleur,  lupra. 

(a)  Lloyd  v.  Mansel,  2  P.  Wma.    73. 
Sheldon  v.  Forteicne,  3  P.  Wms.  111. 


(9)  Pooley  r.  Ray,  1   P.   Wmi.  366. 
See Carew  «.  Johmtone,  2  Sch.  &  L.  292.  ' 
Savage  v.  Carroll,  1  B.  &  B.  648.    Rich- 
mond «.  Taylear,  1  P.  Wms.  734. 
(r)  4  Dow.  64. 

(0  Richmond  i>.Taylenr,»upra. 
(t)  Danicll's  Ch.  Pr.  1,  222  ;  Mitf.  PL 
93.  94. 

(tt)  Richmond  ».  Tayleur,  lupro.  Pooley 
V.  Ray,  1  P.  Wro».  366.  Carew  v.  John- 
»toae,  iujtra.    Lloyd  v.  Mansell, 2  P.  Wms. 
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Pt.  IV.       impeach  it  either  b;  wj  of  rebearini 

Ca.  v's.  n.  or>si°B'  'oil!)  <^d  ^^  '^  no'  obliged  t( 

How  neb       attain  twenty-one  {c) ;  but  he  cannot « 

'*"'**  proceedings  to  set  Slides  decree,  if  ii 
must  be  by  bill  of  reriew,  oi  if  nol 
plementil  bill  in  the  nature  of  a  bill 

If  icfODDt  be    bill  («).    However,  io  the  cskb  dted, 

traior.  payments  as  adminiitiatoT  duiing  v 

erroneous  (/). 

In  an  Irish caae(y),theCoartdlr 

of  the  decree,  and  after  a  fomier 

favour  of  an  infant  defttidant  who  h 

as  to  the  interest  on  certain  cbargi 

the  Master's  report,  without  any  su 

Error  ma;  be        It  may  be  assigned  for  error  in  i 

"^^°*^'  a  suit  for  the  administration  of  am 

of  the  real  estate  had  been  decreet 

the  ancestor,  before  a  sufficient  aci 

ifonmMleor  aonal  estate  (A);  but  the  Court  )i 

retl«(Uieiio    chaier  under  such  a  decree,  shoi 

mrcoqallakaD       _.         ,    ,        ,  ,  , 

or  pemui      anected  by  the  error,  because  h< 

™"h^*^ar  ^°'"*  *""  *"'"°  ****  •»«*"*wy  ^^ 
■fToctipg  a  parties,  and  that,  on  the  invesUga 
chu^  nnSar'  although  he  is  bouod  to  See  that 
lie  UccrM.  before  the  Court,  and  that  he  do 
peached  alia»de  (i)  . 

But  in  Lechmtre  v.  BTotier 
directed  during  the  infancy  of 
demurred,  a  purchaser  upon  tnt 
his  own  request,  dischai^ed  fro 
were  proceeding  to  rectify  it. 
Error  Jiieciw  So  it  IB  error  if  a  decree  aga 
bj  ™t^  ***  "P  ^3  consent,  for  an  infant  caj 
but  if  a  reference  be  made  to  b< 
the  Court  have  con&rmed  the 
reversible ;  but  the  consent  mi 


(d)  Per  Cor.  2  Scb.  4  L.  S74. 
<«)    Wortlej  V.  Birkhead,    3    Atk.    I 
Guile*  r.  Baker.  Ca.  tamp.  Talb.  301 . 
If)  Hindmanh  v.  Soutbgmte.    3    I 
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It  i»  to  be  observed  that  fraud  is  not  error,  and  cannot  be  assigned      pt.  IV. 
•^suchCm).  Ch^V.'"'!!. 

IV.  Another  and  principal  cause  for  error  in  a  decree  against  an  Fraud  is  Dot 
infant  is,  where  it  doet  not  give  the  infant,  in  cases  where  he  is  entitled  ^"^^' 
to  it,  a  dajf  to  thew  cause  against  the  decree  after  arriving  at  twenty^  nemis  if  it  does 

one  («).  not  give  a  day 

XT    L       •    I  •  1  1  ^  «hew  cause, 

Mow  the  cases  m  which  the  infant  is  entitled  to  that  privilege,  are  when  proper, 
all  cases,  such  as  those  of  foreclosure,  partition,  payment  of  por-  ^J^  ^ Jul^ 
tions,  &c.,  in  which  the  real  estates  of  an  in&nt  are  to  be  sold  or  con-  to  this  privi- 
vejed  under  a  decree  of  the  Court,  and  it  is  requisite,  in  order  to  ^®«®- 
complete  the  tide  to  such  estate,  that  the  conveyance  should  be 
executed  by  the  in&nt  (o).     In  such  cases,  as  we  have  8een(j)),  the 
conveyance  is  deferred  till  the  infant  has  attained  twenty-one,  and  until 
the  mtining  that  age,  he  has  had  the  opportunity  of  shewing  cause, 
if  he  pJease,  why  the  decree  should  not  bind  him.     The  words  of  the 
decree  in  all  such  cases,  are  the  following :— "  And  this  decree  is  to 
^  binding  upon  the  in£uit,  unless  being  served  with  process  for  that 
purpose,  he  shall,  within  six  months  after  he  shall  have  attained  his  age 
of  twentyK>ne  years,  shew  unto  this  Court  good  cause  to  the  contrary.*' 

NowUiere  is  an  entire  exception  to  this  rule  made  by  a  late  statute(^),  of  tH«  excep- 
which  it  will  be  as  well  immediately  to  mention.  By  the  1 1th  section  "^^  ^  *^,^te- 
of  that  statute  it  is  enacted,  **  that  where  any  suit  hath  been  or  shall 
be  imtituted  in  any  Court  of  Equity  for  the  payment  of  any  debts  of 
*ny  person  or  persons  deceased,  to  which  their  heir  or  heirs,  or  de-  Where  estate 
viseeor  devisees  may  be  subject  or  liable,  and  such  Court  of  Equity  c^*^*^*;old 
shall  decree  the  estates  liable  to  such  debts,  or  any  of  them  to  he  sold  ^or  B^a«faction 
for  zaXisfaciiaM  of  such  debt  or  debts,  and  by  reason  of  the  infancy  l^^^^l^Z 
of  any  such    heir  or  heirs,  devisee  or  devisees  an  immediate  con- 
veyance thereof,  cannot,  as  the  law  at  present  stands,  be  compelled, 
in  every  such  case  such  Court  shall  direct,  and  if  necessary,  compel  A  conveyance 
such  infimt  or  infants  to  convey  such  estates  so  to  be  sold,  by  all  ,^\^*^^«°^*^.' 
proper  assurances  in  the  law,  to  the  purchaser  or  purchasers  thereof,  g«Ued  from 
and  in  such  manner  as  the  said  Court  shall  think  proper  and  direct;    ****- 
and  every  such  infant  shall  make  such  conveyance  accordingly,  and 
every  such  conveyace  shall  be  as  valid  and  effectual  to  all  intents  and 
purposes  as  if  such  person  or  persons  being  an  infent  or  infants  was 
or  were  at  the  time  of  executing  the  same,  of  the  full  age  of  twenty, 
one  years," 

Under  this  section,  it  has  been  decided  that  the  act  applies  to  To  whaiura«» 
cases  where,  in  a  creditor  suit  the  decree  for  the  sale  of  the  estates  for  exTeXtTde"' 
the  payment  of  debts  had  been  made  prior  to  the  passmg  of  the  cree  in  credi- 

«>r  8  suit  before 

(m)  Sheflield  ..Buckingham.  West.  685.  &  K  411     Per  ^oni  Ch  CoUeoham   3  M.  ^^'"^  -'  »-'• 

(n)  Bennett  v,  HamUir2  Sch.  &  L.  666.  &  Cr.    67    oferroling  V.  C,  Fowy,  ,,. 

Eyte  D.  SViafte*bury,  2  P.  Wins.  102.  Mansfield,  6  Sim.  637. 

Co)  Ibid.    Richmond  v,  Tayleur,  1  P.  (P)  ^"l?'  P\^^^'fJ** 

WiDfc  734.  Per  Lord  Ch.  Brougham,  2  M.  (9)1  ^m.  4.  c.  47. 
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Pi^  IV.  act  (r).  And  it  hu  also  been 
C».  V.  s.  n.  *  devisee  may  be  compelled  ti 
TabeiroT  although  the  words  of  the  ac 
devine.  or  devisees  of  the  person  or  ] 

satisfied  (t). 

i^^nMn"        '*  ^^'"''  '"  have  been  he 

&oi  for  mm     MarufUld  (m),  where  the  deci 

pJi^o"ch1^  '''*'>  **"■  payment  of  a  portion 

OD  lud.  clause,  giving  the  io&nt  a  day 

demur,  but  also  the  day  to  s^ 

mentioned  section,  and  he  he: 

that  where  there  is  any  decree 

font,  if  the  Court  thinks  right  t 

by  ordering  conveyances  to  be  i 

NottomdMretare  declared  by  the  statute  tol 

ID « crediiot't        >  ]■  < 

■■ii,  where  e%-  *n*re  creditors  sought  to  obta 

utenMorfer«J  real  estates  of  the  testator,  the 

defendant,  who  was  the  teatato 

common  answer  by  his  guard 

hearing,  and  for  taking  the  ace 

the  usual  clause,  giving  him  a 

On  coming  of  age,  he  moved  fo 

a  different  case,  and  offering  fn 

Brougham  granted,  holding,  tl 

Nor  lo  •deem  demur,  did  not  afl^t  him.     In 

merely  for  (ore- , 

cloMinigtiDM  enMtment  again  came  under  th( 

-itlilXrSLe  '*"*  '^"^  ^^  *"  ^'"^  ^y ""  eq 

hi  »B  I  d.j  10    perty,  by  deposit  of  copies  of  C 

'ttetl^'^"   some  of  the  parUes  interested  ii 

fants.     A  decree  was  made  for 

question  arose,  whether  the  inf 

shew  cause  after  they  attained  ti 

Dittinciiont*.  between  the  parol  demurrinc. 

■wevn  ihe  parol  r  ,.  °' 

demitmng  ud  »onner  case  nothmg  is  done  to  a 

m^d^ie  .hew  decree  is  complete,  and  the  infai 

it,  if  he  do  not  he  is  bound,  a 

most  apparent "  (»).     "  All  cases 

all  others  in  which  a  conveyani 

those  in  which  the  parol  would  t 

day  is  given,  but  the  parol  does  i 

fr)  Chtpmuv.  Tannani,  3  B.  &  H.T4 
(•)  Brook  0,  Smkh,  2  B.  &  M.  73. 
(w)  6  Sim.  637. 
(0  2  M.  I  K.  M9. 
<«)  3yi.lt  Cr.  157. 
<»)  Flukei ,.  Beeby,  4  E.  486.      Uve- 
d»Ie  «.  U»edale,  3  Atk.  1 1 7.      CUpliD  p. 
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Statute  takes  no  notice,  and  affords  no  remedy  for  them,  except  that 
by  the  eleventh  section,  it  enables  the  Court  to  take  from  the  infant 
the  legal  estate  of  property  decreed  to  be  sold  for  payment  of  debts, 
but  for  that  purpose  only ;  in  all  other  cases  in  which  a  conveyance 
is  required  from  an  infant,  the  law  remains  as  before,  and  the  prac- 
tice, therefore,  remains  the  same."     The  decree  ordered  a  reference 
as  to  the  amount  of  principal  and  interest,  and  to  tax  costs,  and  upon 
the  defendants  paying  the  same  within  six  months  after  the  report, 
at  such  Ume  and  place  as  the  Master  should  direct,  the  plaintiffs  were 
to  deh'ver  up  the  securities,  and  execute  releases ;  but  in  default,  the 
defendants  were  to  stand  foreclosed,  and  the  plaintiffs  to  have  posses- 
siott;  the  infants  to  convey  at  twenty-one.    The  decree  was  to  be 
binding  on  the  infants,  "unless  on  being  served  with  a  subpoena,  they 
snaii,  widiin  six  months  after  attaining  twenty-one,  shew  cause  to  the 
contraiy^**  and  for  the  production  of  books  and  papers,  and  making 
just  alJowrances, 

It  appears,  therefore,  clear,  that  the  11th  section  of  the  act  ex- EMctm^nt 
tends  only  to   cases  when  and  after  estates  are  ordered  to  be  sold  for  cL^^^wifert*^ 
the  satis&ction  of  debts,  and  that  the  old  practice  of  the  Court  ^^®g^7^««^  *® 
remains  unaltered  in  all  other  particulars;  and  therefore  where  a  con- 
veyance is  required  from  an  infant  for  any  other  purpose,  and  also  in  Not  to  ^^y 
a  decree  on  the  hearing  which  does  not  order  a  sale  (jr),  the  clause  ^^V,  ^^*«  i 
giving  a  day  to  show  cause  must  still  be  inserted.     Thus,  in  cases  of  caaei'V.^^y^*'^ 
partition,  where  mutual  conveyances  are  to  be  executed,  and  any  of  jj^®^  k^^*^ 
the  conveying  parties  are  infants,  the  conveyances  cannot  be  executed  k%  i^  ca^of^ 


by  the  infants  till  they  are  twenty-one  (^),  consequentiy  a  day  must  P^'^tion. 
be  given  them  after  that  age,  for  showing  cause  against  the  decree  («). 
It  seems  to  have  been  the  old  practice  in  decrees  for  partition,  where 
some  of  the  parties  were  infants  and  others  adults,  to  direct  mutual 
conveyances  by  the  adult  parties,  and  by  the  infants  at  twenty-one, 
unless  they  should  show  cause  to  the  contrary  (o).  The  practice  at 
present  seems  to  be,  not  to  direct  a  conveyance  by  any  of  the  parties 
till  all  the  infants  shall  have  attained  twenty-one,  and  have  had  an 
opportunity  of  showing  cause  against  the  decree  ;  in  the  meantime, 
the  decree  only  extends  to  make  the  partition,  give  possession, 
and  order  enjoyment  accordingly,  till  eflFectual  conveyances  can  be 
made  (6). 

But  where  under  tiie  1 1th  section  the  Court  does  order  the  No  day  pVen 
estates  of  infanU  to  be  sold,  for  payment  of  debU,  and  the  infants  to  ^^©^e  infants 

*  «  1/1  *'***©r©Q  iq  con* 

convey,  no  day  will  be  given  them  to  show  cause,  but  (always  except-  yey  under  the 
ing  fraud,  collusion,  and  error,)  the  decree  will  be  as  final  against  SKj^'trnAi 

^        them  finallT. 

(a)  Tack6eld  v.  Boiler,  tupra ;    Dick.  ^ 

242. 

(i)  See  anU,  Agar  v,  Fairfax,  17  Vee. 
545.  Attorney  Gen.  o,  Hamilton,  I  Mad. 
214:  Set.  Deer.  270. 


<  jr)  KelMll  V.  Kelnll,  2  M.  &  K.  413. 

^)  Tttckfield  r.  Buller,  Arab.  197.  Set. 
I>ecr.  ^96,  n. 

(«)  Hubble  V.  Read,  Dick.  243,  n.  Per 
Lord  Ch.  Price  v.  Carver,  3  M.  &  Cr.  163. 
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Pt.  IV.      them  »8  in   the   case   of  ui  idult 

CH?v.'s.'il.  f*^  (•=)'  equitable  mortgagees  filed 
waa  an  infant,  and  another  party,  ft 
Chancellor,  having  conferred  wi(!h  tl 
as  the  decree  directed  a  sale,  the  infs 
six  months,  but  if  it  had  been  for  i 
been  allowed  it  (d).  So  do  day  was  ( 
in  Ztftfif  V.  Johnt  (;),  which  was  a  d( 
table  mortgagees.  But  in  Ireland, ' 
for  foreclosure  and  sale,  it  appears  s 
such  casea,  a  day  to  ahow  cause  oug 


Of  the  Day  gieen  to  the  Infant  to 

We  have  now  to  inquire  what  a 

under  the  Rules  of  Equity,  the  iofa 

show  cause  against  the  decree  when 

CuM-berea       I„  Ewe  V.  Shafletlmry  (g)  it  is 

nau  u  ^ren  infants,  even  in  the  plainest  cases,  ( 

cmu^iaA^ti  *""**  wHen  they  come  of  age.    I 

and,  according  to  Lord  Hardwicl 

Onlj  whar*  a   Court  to  give  B  day,  unleu  a  conve 

di'rtSrf^      «/A<r  in  form  or  ntbetance.     And 

or  oMMMiy.     pose  of  establishing  or  avoiding  tl 

heir  or  the  devisee  at  law,  do  da; 

Not  niM  of    without  an  issue  tried  (i).     So  al 

^,^_^"     trusts  for  payment  of  debts,  or  oth 

is  in  trustees,  and  an  execution  < 

held,  that  there  it  no  oceaHon  to  gi 

eetttd  que  tnut  {k).     So  in  casei 

infiuits  are  bound,  the  Court  prev 

the  step  proposed  be  for  their  bei 

be  given  (^ 

Nodajgim        Thus,  in  JFUtechtirch  v.    Wli 

"""••in  opinion,  that  the  decree  (w 

(c)  7  »n.  667;  8^0.470. 

id)  Sm  Price  B.  Cirrer,  ante,  p.  BOl. 

(.)  Cmd.  NewCh.  Cat.  U. 

(/)  SMJoDav-Hun,  31.E.B.  6S,66 
Flood  B.  Sutton,  I  Flu.  U  Kelly,  179. 

(t)  2P.  Wms.  102. 

(  a)  Sbaffiald  e.  Bnckingfaun,  W«M.  684 
Wtutednuch  «.  WhitaclnTch,  9  Mod.  139 
Per  Lordi  CommiwoMn,  Munsn.  GotiM 
Dick.  443. 
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should  be  final,  for  that  in  cases  of  trust  infants  were  always  bound(n). 
Thus,  too,  in  Cook  v.  Parsons  (o),  where,  in  an  old  case,  lands  had 
been  devised  to  trustees,  to  be  sold  for  payment  of  debts,  and  the 
heir-^t-law  was  an  infant,  no  day  was  given  him  to  show  cause,  since 
nothing  descended  to  the  infant,  so  that  there  was  no  necessity  for 
him  to  jom  in  the  conveyance.     So  in  Scarth  v.  Cotton  (p),  where  an 
estate  descended  to  an  infant  heir,  subject  to  a  trust  to  sell  for  payment 
of  certam  specified  incumbrances,  it  was  holden,  that  it  might  be  so 
soJd,  and  no  day  was  given  ;  and  the  rule  was  agreed  to  be  as  above 
'^*^'"  *®  ^e  otBlatch  V.  Wilder  (q).    In  Fountain  v.  Caine  (r), 
indeed,  where  a  man  devised  lands  to  his  wife,  to  be  sold  for  pay- 
ment ofdebts,  the  infant  heiress-at-law  seems  to  have  had  a  day  given 
er  to  show  cause  at  twenty-one ;  but  the  case  is  not  very  clearly 
ported,  and  is  probably  capable  of  an  explanation  consistently  with 
the  above  rule. 

"flcre,  however,  there  was  no  specific  devisee  of  the  trust  for  sale  >y here  n©  spc- 
named,  but  only  a  general  devise  or  charge,  the  infant  heir-at-law,  Jhe^i^t  ^*  **^ 
^nhough  holden  to  be  a  trustee  for  the  creditors,  had  a  day  given  (*). 
^0  where  the  testator  devised  one  of  his  estates  to  his  heir-at-law, 
charged  with  tyifo  legacies ;  on  a  specialty  creditor's  bill,  it  was  holden, 
that  the  estate  might  be  sold  for  satisfaction  of  both  classes  of  de- 
"Qands,  but  the  infant  had  a  day  given  (t). 

There  is,    however,  another  exception  to  the   rule  that  a  day  in  foreclosure 
should  be  given  to  an  infant  at  twenty-one,  only  where  a  conveyance  *^.*®«»  allowed 
is  Teqiriredfrom  him,  namely,  that  of  a  decree  in  a  suit  for  foreclosure  /  ^fter*a^*\o 
for  in  that  case,   although  no  conveyance  be  required  in  form  or  auiT^  <^u«e, 
substance,  he  virill  be  allowed  six  months  after  coming  of  age,  to  shew  ^^<>^e^Ln^ 
cause  agrinst  it  (u) ;  and  this  privilege  has  been  held  to  be  existing  n^^J^^I^**- 
in  full  force,  unaffected  by  the  recent  statute  (v)  of  1  Wm.  4,  c.  47 :  ing  Uie  uti"'^' 
but  the  cause    which  may  be  so  shewn  is  limited  in  the  manner  '^*^«*«- 
prcsendy  mentioned. 

Where  a  mortgage  in  fee  had  been  executed,  with  the  usual  cove^ 
nants  for  title  by  the  mortgagor,  but  it  afterwards  appeared  that  the 
mortgaged  premises  were  in  fact  copyhold,  and  never  having  been 
surrendered,  they  descended,  upon  the  death  of  the  mortgagor,  to  his 
infant  heir ;  Lord  Alvanley,  Master  of  the  Rolls,  although  he  was 
clearly  of  opinion  that  the  covenant  in  the  mortgage  deed  was  a  con« 
tract  for  a  valuable  consideration  affecting  the  heir,  would  not  make 


(«)  S«e  Bingham  v.  Lord  ClanmorrU,  2 
Moll.  39a. 

(o)  Prec.  Ch.  184  ;  2  Vern.  429. 

(  p)  Jac.  635,  n.  And  tee  Brookfield  v. 
Bradley,  ibid. 

Cq)  3  Atk.  421.  See  also  Davison  ». 
Go«idard,  Gflb.  66. 

(r)  1  P.Wmg.  604. 

(«)  Blatch  ».  Wilder,  1  Atk.  421.  Ure- 
a^le  V.  Ovedale,  3  Atk.  1 19.    Hargrave  v. 


Tindal.     Per  Loid  Hardwickc,  1753;  i 

B.  C.  C.  135,  n.    Pope  t;.  Gwyno,  8  Vee. 

28,  n. 

(t)  Mould  V.  Williamson.  2  Cox,  386 
^tt)  Mallock  V.  Galton,  3  P.  Wms.  352. 

Lyne  v.  Willis  ibid.  n.     Gordon  v.  Wil- 

lamsoo,  19  Vet.  114.      Anon.  Mos.   66. 

Bennet  v.  Edwards,  2  Vera.  392. 

(»)  Per  Lord  Ch.  Price  ».  Carver,  3  M. 

&  Cr.  157. 
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Pt.  IV.      a  decree  directing  tbe  heir  to  Burrem 

C«.  v!"8.  in.  Payment  ^  be  foreclosed,  but  s&id,  ll 

legal  estate  conveyed  to  him  before  hi 

decree,  however,  was  afterwards  ma 

bound  the  land,  and  ihe  usual  decree 

of  payment,  the  plaintiff  was  lo  be  1 

and  to  hold  and  enjoy  the  same  until 

upon  doing  which  the  defendant  was 

gaged  premises  to  the  plaintiff,  and 

unless  the  infant  shewed  cause  in  the 

Inbuini*;  It  appears  that  the  infant  is  also 

■giinit  order     against  the  order  for  making  the  fore 

for  mtking       apply  Bt  any  time  before  the  decree 

•oluie,  and       to  put  in  a  new  defence  or  redeem  (i 

mVi'lEt«!°        In  Ireland,  it  appears,  the  decree 

Biumr  and  to  foreclosurc,  and  then  a  sale,  and  it 

m,  w  isD.  ^jjgjijgr  ^  jgy  j(,  g|,g^  cause  shoul 

authority  of  Price  v.  Carver  does  n 


SECTIOI 

0/ Decrees  for  Sale  of 

We  have  before  seen  (a),  that  V 

be  given  lo  the  infant  to  shew  cau 

estate  for  the  debt  of  the  party  und 

tute  enables  the  Court  to  compel  t 

such  sale. 

-**L'*!*"  "^  "■•       '"  cMCi  where  no  sale  is  prayet 

i»  order  of  Um  closure  suit,  it  was  said  by  the  Cc 

*^""-  proper  way  was,  where  an  infant  \ 

m.j'S,'di  «  be  sold  to  pay  the  debt,  and  thai 

in  1  rarecioiura  and  such  It  appears  ia  the  ordina 

>ui(  wRbout  >      1      I,       ,  ,  , 

jitayer.  dually,  however,  became  the  praci 

foreclose  in&nts ;  and  Sir  W.  Grt 
refused  lo  make  a  reference  to  thi 
would  be  for  the  benefit  of  the  in 
foreclosure.  In  Monday  v.  Moi 
ifpaitiMcoD-  prayed  foreclosure,  or  a  sale,  in 
take'piice""''  would  be  too  much  to  let  an  infa 

<w)  spanner  v.  Boyei,  4  V«>.  370. 

(«>  Price  o.  JoDc^  Stt.  Dec.  274.  Gor- 
don V.  Williamiaa,  IS  V'a.  114. 

(5)  Davit  e.  Unding,  2  Kenn,  24&. 

<(}  I.  E.  R.  64, 65,  D.  flood  ■>.  Sutton, 
IFUn.  SiKct.  179. 
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gagee  wouU  consent  to  a  sale,  a  surplus  might  be  procured,  consi- 
dered as  real  eaUte  for  the  benefit  of  the  infant ;  and  he  made  a  decree, 
the  mortgagee  consenting,  for  a  reference  to  see  whether  a  saJe  would 
be  for  the  benefit  of  the  infant    So  in  Nicholas  v.  Draper,  and  JUop 
V.  Mawley  (/),  Lord  Camden  seems  to  have  decreed,  that  an  estate 
which  descended,  the  ancestor  dying  intestate,  charged  with  a  mort- 
gage, and  portions  for  daughters,  should  be  sold,  if  the  produce  of 
the  timber  felled,  and  the  personal  estate  proved  deficient,  with  con- 
sent of  the  mortgagee,  and  without  a  reference,  iipon  a  clear  conviction  Even  without 
It  was  tor  the  benefit  of  the  infants.     In  Pace  v.  Maraden  (g),  the  fo^lo^Bt?'  '^ 
aecree  was  made  on  the  consent  of  the  mortgagee,  but  a  sale  was  beoeat. 
prayed  for  by  the  bill,  but  no  reference  was  made  to  inquire  whether 
it  was  for  the  infant's  benefiu     And  in   Wakeham  v.  Lome,  and  Even  ^v^ithout 
Hamond^  v.    Bradley  (A),  like  decrees  appear  to  have  been  made  ^o^^^"" 
^thout  it»  being  stated  that  they  were  made  by  consent,  or  even  that 
a  sale  was  prayed. 

Where  the  bill  of  the  mortgagee,  or  of  creditors,  prays  a  sale,  it  if  nao»^gage« 
IS  apprehended  from  the  foregoing  cases  that  a  sale  may  be  directed,  Cy  ^^'^ys  be 
if  the  Court  sees  fit,  without  any  reference  to  the  Master,  although  direct^*!  eveo 
such  a  reference  is  usual.     In  Hargrave  v.  Richardson  (i),  where  the  reference  ; 
estate  was  charged  by  will  with  debts,  the  sale  was  directed  on  the 
original  hearing.     In  Brick  v.   Glover,  however  (A:),  the  Vice  Chan-  but  accoants 
cellor  held,  that  if  a  real  estate,  devised  to  an  infant,  is  rendered  ^^  Personal 
liable  to  the  payment  of  debts,  on  the  insufficiency  of  the  personal  fir»t^b^*Jaken, 
estate,  and   it  is  admitted,  on  the  hearing  of  the  cause,  that  the  per-  ^^-*  report 
sonal  estate  is  insufficient,  a  sale  cannot  be  directed  until  a  report  is  »umciency- 
made  of  such    insufficiency,  but  that  liberty  will  be   given  to   the 
Master  to  make  a  separate  report.     But  in  Davis  v.  Dowding  (1%  if  ^lear  that 
the  Master  of  the  Rolls  said,  that  if  it  were  clear  that  the  sale  would  ^'f^ J^""  be°«fit 
be  for  the  benefit  of  the  infant,  it  would  be  directed  in  the  first  in-  be  a^^ied  1^^ 
stance.     But  unless  it  be  so  evident,  according  to  a  late  case  (m)  in  a  st^^ior  '**' 
creditor's  suit,  or  other  suit,  for  administering  the  property  of  a 
person    deceased,  if  an   infant  defendant  is  interested  in  the  real 
estates,  the  Court  will  not  direct  them  to  be  sold  until  the  accounts 
of  the  personal  estate  have  been  taken  as  against  him,  and  the  cause 
beard  on  further  directions,  and  if  the  discovery  of  the  infant  being 
so  interested  be  not  made  till  after  the  decree  and  order  on  further 
directions,  the  accounts  must  all  be  taken  over  again,  with  liberty  to 
the  trustees  to  adopt  any  if  for  the  benefit  of  the  infant. 

In  MouU  V.  Williamson  («),  Lord  Loughborough  ordered  the  in. 
fant's  estate  to  be  sold,  which  was  devised  to  him,  who  was  the  heir-at- 


(/)  7Ve9.211,o. 
(  g)  Set.  Dec.  276. 
(h)  Ibid. 

(t)ScUDec.  271. 


(i^)  4  Mad.  376. 

(/)  2  Keen,  245. 

<m)  Bailliev.  Jackson,  10  Sim.  167, 

(n)  2  Cox,  386;  7  Vcfc  211,  a. 
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Pt.  ly.      i^fr,  charged  with  two  legacies,  and  the 

Ch.v.s.  IV.  indebted  by  specialty,  aud  the  bill  pi 

jfwidiopiy    pears,  a  reference;  on  the  ground,  1 

?n  ihei'r'Miure   i^g^"^'^*  Involved,  necessarily,  a  direct! 

those  superior   But  in  Scarth  V.  Cottofi  (o),  where  an 

wmeiinK.'  "   heir,  subject  to  a  trust  to  sell  for  payi 

it  was  holden  that  it  could  not  be  reso 

cialty  debts  during  the  minority  of  tt 

demur;  but  this  rule  has,  by  subseqi 

before  been  observed,  altered.    In  1 

estate  of  a  trader  descended  to  an  i 

equitable  charge  for  purchase  mone 

gages;  and  on  a  bill  by  the  creditors 

of  Mould  V.  Williamum,  that  the  esi 

Bui  ir  the        might  be  sold  without  a  reference.    B 

l^JoolyU.'"""  the  infant  heir  of  which  the  ancestor 

ihatK«i,(he     morteaeed  the  lease,  and  then  purch 

ftethold  cannot  °r°,  .        .       ,     ,  ,  , ,  , 

bei^oidoDihe  mined  that  the  Ireenold  could  not  hi 

n™fi11'' "h '""  ''^"^'''  ">  ^^  infant  (r)  even  under 

mfast.  lease. 
Suit  by  mori-        In  J)avu  V.  Dowding  a  decree  had 

){>g«4  fur  sale    i>  I  »       ,     .    .         .  , 

proper,  il-       lof  the  purpose  ot  aaministenng  tli' 

though  afotmer  ^^^g  devisee  of  the  estate  being  an  inf: 

euit  (ot  «dim-  ^ 

tiiMntion,  id     purpose  of  realizing  their  security,  I 

era  for"^1r     8'j'"'^*'*     Jn  '''6  same  case  a  referei 

could  have       gale  would  be  for  the  benefit  of  the 

discovered  that  the  infant  was  of  ag' 

and  neglected  to  apply  to  the  Co 

tiffs,  the  estate  was  ordered  to  be 

saying,  that  if  the  infant  had  thoug 

to  have  made  a  new  defence,  or  to 

he  might  have  done  so. 

Staiuieiau-  By  various  statutes,  and  partic 

on'heeHuiM*    10*1  til*  ""^il  estates  of  parties  dyin 

of  Fersons        ((,  their  dcbts.    By  this  last  statu 

ladebled.  ,  ^      ,    , ,  . 

of  any  estate,  Ireenold,  or  copyho 

he  shall  not  by  bis  last  will  have  c 

the  payment  of  his  debts,  the  same 

in  a  Court  of  Equity,  for  the   pa 

cially  debts  ;  and  the  heirs,  &c., 

in  the  same  manner  as  heirs,  & 

creditors   by   specialty  in    which 
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speciality  creators  are  to  be  paid  first.     Of  course  infants  are  in-       P***-  ^y- 
eluded  in  these  statutes,  and  sales  of  their  estates  are  constantly  ch.  V.  s.  IV. 
decreed  under  them,  the  parol  no  longer  demurring.      When  and  after  if  decree  made 
a  decree  has  been  made  for  8a\e,under  sfich  a  hill  praying  a  sale,  no  f<^^  »***»  '°*^^* 
day  will  be  given  to  the  infant  to  show  cause  (s) ;  but  if  he  seek  to  im-  toYonvey. 
peach  the  decree,  he  must  do  it  in  the  ordinary  modes  in  which 
other  decrees  are  impeached;  and  the  estate  may  be   taken  out  of 
him,  under  the  statute,  by  order  of  the  Court.     It  appears,  however, 
that  until  the  decree  for  sale,  he  may  always  apply  for  leave  to  make 
a  new  defence,  and  that  the  decree  at  the  hearing,  if  it  do  not  direct 
asa/e,  ought  to  contain  the  usual  clause  giving  him  a  day(0«     In 
Warburton  v.  Kaughan  («),  where,  in  a  mere  administration  suit,  a  Infani  plaintiff 
testator's  real  estate  had  been  sold  by  order  of  Court,  for  payment  of  ^J™J^^^^^^ 
his  debts,  and  the  devisees  of  the  estates,  the  plaintiffs,  who  were  hU  e&^ate  sold 
in&nts,  had  refused  to  execute  the  conveyances  (r)  to  the  purchasers,  d^bfT^nder" 
the  Court,  upon  petition,  declared  the  infants  trustees,  within  1  Wm.  l  ^v.  4,  c.  60. 
4>  c.  60,  and  directed  the  Master  to  execute  in   their  names.     But 
'^here  the    bill  was  filed  by  legatees  for  a  sale  to  raise  legacies 
charged  on    land,  the  Court  directed  the  sale,  but  would  not  hy  the 
^ree  on  further  directions  declare  the  infant  devisees  of  the  land 
trustees  within  the  6th  and    18th  sections  of  that  statute,  but  re- 
quired a  subsequent  application  to  be  made  (w) 

Where  an  estate  is  directed  to  be  sold,  and  a  day  is  given  to  the  ^^  ^^^  ^^^^  of 
infant  to  show  cause  after  he  attains  twenty-one,  a  direction  is  gene-  p«ircha«ers 
rally  given  in  the  decree  that,  in  the  mean  time,  a  purchaser  under  it  ^^^i^oniT 
shall  hold  and  enjoy  the  estate  against  the  infant  until  he  attain  such  '^^r^nVs  estate, 
age  (to)  ;  and  it  seem^  a  purchaser  of  the  estate,  under  such  a  decree, 
must  accept  the  order  of  the  Court  for  a  future  conveyance  by  the  in- 
fant, at  twenty-one,  (which,  as  we  have  seen,  is  always  subjoined,)  with 
the  proviso,    unless  at  twenty-one  he  show  cause  to  the  contrary,  as 
a  sufficient  security  (x).     The  purchaser  may  presume  that  the  Court 
has  properly  decreed  the  sale,  and  error  in  the  decree  will  not  affect 
him,  unless  in  the  case  of  fraud  or  collusion  (y).     On  the  other  hand 
the  Court  will  not  protect  him  if  he  has  neglected  to  see  that  he  has 
taken  a  title  which  cannot  be  impeached  aliunde.     However,  if  such 
a  purchaser  can  show  error  in  the  decree,  he  may,  if  he  please,  on 
motion  be  discharged  from  his  purchase,  although  the  other  parties 
are  doing  all  in  their  power  to  rectify  it  (a). 

U  appears  to  be  the  custom  in  Ireland  to  direct  a  sale  of  the  mort-.  j^  i„,^„j  ,„ 
gaged  premises  after,  and  as  well  as  a  foreclosure.     A  decree  had  foreclosure 

<-»  "        *  '  suits  estate  majr 

be  sold  not- 
383.  rk     .  .,  ^  withstanding  a 

(w)  See  2  Co».  286 ;  Daoicll  Ch.  Pr.  day  to  shew 
228  ;  Set  Dec.  270,  and  cases  there  cited,  cause  given. 

(*)  Powell  V.  Powell,  Mad.  fit   Geld. 
63. 

(y)  Bennett!.  Hamill,2Sch.  &  L.  666. 

(1)  Lechmerc  v.  Brazier,  2  Jac,  &  W. 
287. 


(s)  Scholefield  «.  Heafield.  7  Sim.  669  ; 
8  Sim.  470.  Lewia  v,  Johns,  1  Coop.  New 
Cb.  Cas.B. 

(t)  Davis 0.  Dowding,  supra.  Kelsall 
«.  Kelstll.  2  M.  &  K.  409. 

(u)  4  Y.  AC.  247.     AnU^Sn. 

(v)  2  Keen,  245. 

(tv)  Wallers  ».  Jackson,  L.  J.  R.   «• 
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Pt.  IV.      been  made  accordingly,  giving  the  ii 
Ch.  V. s.  V.  according  to  the  decision  in  Prices. 
sold,  and  notwithstanding  the  order 
Court  ordered  the  infants  to  convey,  i 
s.  11(a). 


SECTION 


Of  the  Subpoena  to  Show  Cat 


an  infant. 


How  to  be 
served. 


Of  the  sub-  Where  an  infant  has  a  day  given  hir 

cauM  mh^Ta  *8*^*"8t  it,  the  process  served  upon  him 
decree  against  of  subpoena^  which  is  a  judicial  writ 
term  time  (i) :  but  according  to  the  m 
a  certain  number  of  days  afler  service 
the  day  of  service.  The  service  mus 
has  gone  abroad,  or  absconded  to  avoi 
the  facts  being  verified  upon  affidavi 
upon  his  clerk  in  Court  to  be  good  sei 

If,  after  service  of  the  subpoena  to 

shewn  decree  appear  within  the  time  limited,  the  < 
^  binding!"*  without  entering  an  appearance  for  h 
by  affidavit  of  service,  and  certificate  < 
ner  as  a  decree,  in  default  of  appearai 
In  cases  where  it  is  required,  upor 
be  ordered  to  convey  (g) ;  but  as  we 
tute,  this  conveyance,  where  there  ! 
payment  of  debts  may  be  compelled  at 


If  no  cause 


SECTION 

Of  the  Cause  to  be  shown  by  the  Inj 

the  Deer 


In  (breclosure 
suits  error  may 
be  shewn  in 
the  decree,  but 
error  only  un- 
less infant 
claims  para- 
mount or  there 
be  fraud. 


In  foreclosure  suits  in  general,  th 
against  making  the  decree  absolute 
infant  will  not  be  permitted  to  unravc 
the  mortgage  (A).     However,   it  see 


(a)  Flood  V.  Sutton,  1  Flan.  &  K.  179, 
and  Jones  «.  Ham,  3  I.  E.  R.  65,  where  no 
day  to  shew  cause  had  been  given. 

(6)  Gilb.  For.  Rem.  160. 

(c)  Orders,  Dec.  21,  1833;  1  M.  &  K. 
Appx.  xxiv. 

{d  )  Elcock  V.  Glecg,  2  Dick.  764. 

(s)  Gilb.  For.  Rem.  160.  Wharmra  v. 
Bronghton,   1   Ves.  185.      See   Davis    v. 
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may  also  be  shown  (t) ;  and  where  the  infant  claims  paramoimt  the 

mortgage,  the  rule  is  not  so  strict.    For  where  an  estate  had  been 

conveyed  to  the  great  uncle  and  grandfether  of  the  infant,  as  joint 

tenants  in  fee,  and  upon  the  death  of  the  great  uncle,  the  grandfather, 

being  the  survivor,  had  mortgaged  the  estate  and  died,  leaving  the 

infant  his  heir-at-law ;  upon  a  bill  filed  by  the  mortgagee  against  the 

infent  to  foreclose,  the  infant  stated  in  his  answer  that  the  estate  had 

been  purchased  and  paid  for  by  his  great  uncle,  who  had  devised  the 

same  to  his  grandfather  for  life,  with  remainder  to  his  heirs  in  tail, 

and  thereby  showed  a  title  to  the  estate  paramount  the  mortgage. 

i  he  Court,  however,  decreed  an  account,  and  made  the  usual  decree 

that  the  defendant  should  redeem  or  be  foreclosed,  unless  he  showed 

c^use  within  six  months  after  age,  on  the  ground  that  the  grandfether 

o^ing,  by  the  deed,  joint  tenant  in  fee  with  his  brother,  whom  he 

survired,  must  have  appeared  to  the  mortgagee  to  have  had  a  good 

^«e;  the  infant,  however,  when  he  came  of  age,  upon  being  served 

vitn  a  8u6poffna  to  show  cause,  moved  for  leave  to  amend  his  defence 

'^y  putting  in  a  new  answer,  and  swore  that  he  believed  he  could 

Pro?e  that  the  mortgagee  had  notice  of  the  trust  for  his  great  uncle 

at  the  time  he  lent  the  money,  which  was  a  point  not  insisted  on  in 

his  former  answer,  and  the  Court  made  the  order  (A). 

In  other  cases  where  an  infant  has  a  day  given  him  to  show  cause  In  otHer  ca«« 
against  makinc  a  decree  absolute,  he  may  either  impeach  it  on  the  !!1^^^,«»"?® 

,  I  1  »      A-L      J  »   *y  oc  shewn 

ground  of  frtiud  or  coUunonf  or  he  may  show  error  tn  the  decree,  by  ^^^  infant 
So  he  may  also  show  that  he  had  grounds  of  defence  which  were  not  *^^^i«ig  of  age. 
h^ore  the  0€>wt,  or  were  not  insisted  on  at  the  hearing,  or  that  new 
matter  has   subsequently  been  discovered,  upon  which  the  decree 
maybe  shovirn  to  be  wrong. 

If  fraud  and  collusion  be  alleged,  he  is,  as  we  have  seen,  not  Ho^t  he  may 
bound  to  proceed  by  way  of  re-hearing,  or  bill  of  review,  but  may  proceed  io 
impeach  the    former  decree  by  an  original  bill ;  in  which  it  will  be  ''**^  **^  ^^'^'^' 
enough  for  him  to  say  that  the  decree  was  obtained  by  fraud  and 
collusion  (Z),   and  in  the  case  of  gross  collusion  by  original  bill,  even 
where   the  party  was  not  an  infant  at  the  time  when  the  decree  was 

pronounced  (»»). 

If  error  be  shown,  an  infant  may  impeach  the  decree,  according  to  j^  ^^^  ^^ 
some  authorities,  by  original  bill  (n) :  although,  according  to  others,  ««-ror. 
(where  however  the  parties  concerned  were  not  infants),  unless  in  the 
case  of  fraud,  every  person  is  bound  to  proceed  against  a  decree 
signed  and  enrolled,  by  bill  of  review,  and  if  not  signed  and  enrolled, 
hy  supplemental  bill  in  the  nature  of  a  bill  of  review  (o).     So  the 

(i)  Lloyds.  Barnes.  2  P.  Wms.  73.  ®^**^.**°  fV^^'^T^^LL.rillltrl^^' 

(fc)  Anon.  McM.  66.  («)  Richmond  ^J^V^!*  '^PT":     ^ 

CO  Richmond  v.  Tayleur,  1  P.   Wms.  (o)  Wortley  v,  R>**»«^',^  ^*-  SH. 

737                             '  Gully  v.  Baker  Ca.  ump.  Talb.  201. 

(m)  Lloyd  V.  Mansel,  2  P.  Wmr.  73. 
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Pr.  IV.      in&nt  outy  impeach  it  by  applying  for 

Ch?v.'s/vi.  cases,  as  we  have  seen,  it  is  not  necessarj 

comes  of  age,  but  be  may  impeach  the  d< 

of  review  must,  as  others,  be  brought  w 

age  ;  but  if  made  when  he  was  under  dU 

often  years  will  be  allowed  him(j?). 

Where  he  hts       If  the  late  infant  wishes  to  impeach  t 

defence  which  he  had  gTOunds  of  defence  which  have  n 

were  not  befora  ^pere  not  insisted  on  at  the  hearing,  he  i 

by  motion  or  petition,  for  leave  to  put  ii 

that  such  application  may  be  made  ex  p 

Aaer  dismissal       jf  however,  the  infant  was  plaintiff  i 

of  his  cross  ,  .      , 

suit,  how  he     or  any  part  of  it  has  been  dismissed,  he 

must  proceed,    y  ^  ^^3^  j^jn  ^^  ^  gj^  ^  ^^^  ^^^  fo^  ^^ 

May  file  a       may,  howevcr,  file  a  bill  of  discovery  i 

in  aki  o7hts      to  sot  up  by  bis  answer,  and  the  Court 

new  defence.    gQ^  enlarge  the  time  from  six  months  t 

Treftuis  v.  Cotton  («),  where  a  defenc 

being  served  with  the  usual  subposna,  fi 

in  the  original  suit  for  a  discovery, 

enlargement  of  the  time  for  showing  c: 

had  put  in  their  answer ;  the  Court  enla 

and  on  that  time  expiring,  and  the 

answered,  it  was  enlarged  twice  for 

however,  that  an  in&nt,  after  he  attain 

the  original  decree,  by  a  new  bill  pra 

collusion,  or  for  error  (t),  and  that  if 

may  be  pleaded  in  bar  to  such  new  bi 

May  pro|^        We  have  seen  that  in  no  case  need 

fraud,  coiltt-     if  where  a  decree  has  been  made  aga 

h^fore'tiw^.  ^^  ^^^  ground  of  fraud,  collusion,  or 
one.  to  him  to  shew  cause  against  a  dc 

ground  that  he  is  not  satisfied  with 

But  not  make    ^         ^  *  v  ^    • 

a  new  defence  ^  P^t  m  a  new  answer,  he  must,  m 
before  that       because  if  there  should  be  a  second 

tmie  in  generaL  ,  . 

m  a  new  answer,  and  again  a  new  c 
defendant  (u).     In  Bennett  v.  Ziee, 
permission  to  the  infant  to  put  in 
Eiceptioo.       but  considering  the  special  circdmsl 
were  of  long  standing,  and  the  witi 


(p)  Lytton  o.  Lytton,  4  C.  C.  441. 

(9)  Foantaine  v.  Caine,  1  P.  Wma.  504. 
Napier  v.  Lord  Effingham,  2  P.  Wins*  40 1. 
Bennett  v.  Lee,  2  Atk.  631.  Trefusia  «. 
Cotton,  Moa.  308. 

(r)  Napier   0.   Lady  Effingham,    Mos. 
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die,  he  allowed  the  fresh  answer  to  be  put  in.    And  as  we  iMive  seen      i^*  ^^j 
a  like  permission  was  given  in  Savage  v.  Carroll  («),  but  it  was  also  cn,  V.  »■  V^* 
determined  that  thenceforth  the  infant  should  have  no  greater  pri- 
vilege than  as  a  plaintiff,  and  should  be  bound  by  the  decree* 

Where  an  infant  coming  of  age,  having  obtained  leave  to  put  in  The  liM^of  ap- 
a  new  answer,  does  so  accordingly,  he  may  shew  that  fact  for  cause  \^e  to  make 
why  the  decree  should  not  be  made  absolute,  and  the  plaintiff  must  ^  "^^^^^b 
proceed  upon  the  answer  according  to  the  rules  of  the  Court  in  other  for  <»aM 
cases  (iff).   The  consequence  of  an  infant  putting  in  a  new  answer  is,  31^^^^,^^ 
that  if  it  be  replied  to,  he  may  examine  witnesses  anew  to  prove  his  Ute. 
defence,  which  may  be  different  from  what  it  was  before  (x).    If  it  be 
not  ivpJied  to,  of  course  the  truth  of  it  is  admitted. 

(v)  2  B.  &  B.  244  Trefnmf,  Mot.  31  &. 

(»)  X^.  Ch.  Pr/  1,  247.    Coooo  v,  (»)  2  P.  Wma.  401. 


I     '    ■  ' 
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CHAPTER 


Of  ContempUy  and  Costs  to  be  pa 


Infant  liable 
for  contempU 


Infant  liable 
to  co8t9,  but 
his  guardian  in 
the  firtt 
instance. 

Not,  however, 
for  contempt, 
or  for  proceed- 
ings before 
guardian 
assigned. 


If  claim  be 
wrongful  some- 
times his  share 
charged. 


I.  An  infant  may  be  committed  for  c 
where  an  infant  is  directed  by  a  decrei 
or  to  do  any  other  act,  the  performanc 
ment  But  where  an  infant  is  not  a  ^ 
ordered  to  convey,  under  the  statutes, 
ment  is  not  the  proper  course,  but  an 
the  infant  to  convey  within  a  week  af 
obey  that  order,  a  motion  must  be 
unless  cause  be  shown  {aa). 

II.  An  infant  defendant  is,  in  general 
the  guardian,  however,  being  always  li 
Court;  but  he  pays  no  costs  of  a  < 
answering  (6).  If  he  do  not  either  ap 
he  will  be  brought  into  Court  by  the 
doing  are  usually  paid  by  the  plaint 
made  personally  liable  to  pay  cost 
defendant  is  brought  up  upon  an  atta 
willing  to  act  as  guardian  for  him. 
Six  Clerk,  not  towards  the  cause,  tc 
Court  wishing,  if  possible,  to  save  it 
to  be  paid  by  the  plaintiff,  although 
in  the  same  way,  where  an  infant,  el 
by  the  mortgagee,  was  defendant  V 
Clerk  had  been  appointed  his  guarc 
for  foreclosure ;  Sir  J.  Leach^  the 
Clerk  his  costs,  which  he  ordered 
have  them  over  again  from  the  de 
other  costs,  in  case  of  redemption  ( 
guardian,  there  is  no  person  upon  w 
be  fixed.  But  though  this  be  so. 
Court,  in  some  cases  where  his  defe 
will  be  thrown  upon  his  share  (f). 

(«)  Toth.  108. 

(oa)  Rm  Beech,  4  Mad.  128. 

(b)  Dick.  287. 

(e)  Turner  v.  Tomer,  1  Str.  706. 

(d)  Dan.  Ch.  Pr.  3,  7. 


OF  CONTEMPTS  AND  COSTS  TO  BK  FAID  BY  INFANTS.  813 

mow  settled  that  the  costs  of  each  party  will  be  directed  to  be  borne      ^•^-  ^y- 

,       ,    .  .         ,  .  V  Book  II. 

by  their  respective  shares  {g).  Ci».vi, 

An  infant  heir-at-law,  in  general,  is  allowed  his  costs,  since  it  is  in/ant. 
the  law  which  has  cast  his  descent  upon  him  (fi);  but  it  seems  in  ^^^"'^      ^* 
Ireland  it  is  otherwise  as  to  the  infant  heir  of  a  conusor  of  a  judff- 
ment  (t).    And  where  the  ancestor*  by  his  conduct,  rendered  the  suit  ince»tx>r  a©?^ 
necessary,  as  a  suit  for  specific  performance,  and  performance  is  creed  ^•^cifi, 
decreed  against  the  infant  heir,  the  costs  must  be  paid  out  of  the  fonnl  ^^ 

purchase  money  (k).     Where  after  an  equitable  mortgage  the  mort-  infac^^  hei,  ^^ 


gagor  died,  leaving  an  infant  heir,  and  the  Court  directed  a  sale,  the  2eoi^<iec  *^^^^^ 
personal  estate  being  insufficient,  and  ordered  the  infant  to  join  in  to  csos^^e^^^ 
the  requisite  conveyances,  his  costs  of  suit  and  of  executing  the 

conveyances  were  directed  to  be  paid  out  of  the  proceeds,  although 

they  were  insufficient  to  satisfy  the  mortgagee  (/)• 

/V)  17  Ves.  557.  (k)  Midland  Co.  Railway  v.  Westcomb, 

<A>  SeedAtk.  408;2P.  Wiiis.2S5;  3  L.J.  K.  1840. 

j^tk.  119.     FelUr  v.  Husband,  6  Vern.  Ab.  (0  Bibby  o.  Shu£9ebotbam,  Beames  on 

365,  pi.  10.  Costi, lasted,  p.  30. 

(t>  I>owiMB  V.  Hogao,  I.  £.  R.  112. 
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Of  Infant  Luni 

A  commission  of  lunacy  may  issue  ac 
the  Court  of  Chancery  has  power  over  i 
such  a  proceeding  seems  unnecessary 
ward ;  except  when  it  is  advisable  to  ca 
of  the  Court  under  the  commission,  for 
estates.  Such  a  commission  has  been  gi 
i«e  of  twenty  years,  vrhen  it  appeared, 
the  commission,  that  the  party  had  be 
birth,  and  there  was  no  ground  to  ex 
of  sound  mindy  or  capable  of  governing 
affiurs(&). 


{a)  Hale's  case,  cited  2  Ves.  sen.  403 ; 
Shelf.  L«n.  90.     Re  FIiDt,  18  Aug.  1831. 


( 


INDEX. 


A. 


-^A*lr^03rA  \»y    guardian,  77,  176. 


-A^^^  ^^iaxx'ts,    Isow  punishable,  6. 
-^^     ^y,  et&^i^^e,   64,  77,  201. 

p^^^  £  •p^ire^t.  ^o  midntain  child,  304,  305. 
'^^      ^1^^^  coTisidcred  such,  308,  et  seq. 

'^^^erence  as  to,  when  made,  366,  367. 
*^      iivliexi  dispensed  with,  332,  333,  366,  367. 
«^  pot  of  ability,  maintenance  allowed,  308. 

for  past  time,  331. 
*f  of  ability,  maintenance  not  allowed,  308,  331. 
^f  other  parties  not  regarded,  307f  817. 
not  of  husband,  307,  317. 

hut  may  influence  amount  of  maintenance  given,  317. 
^ant  of,  a  reason  for  the  interference  of  the  court  as  to  education, 
147p  176.  191,  e*wa. 

^^     ca»^®*  ^  guardians,  60. 

of  pareiitB  allowed  to  child,  58. 
avowed  and  regulated  at  law,  when,  56,  et  seq, 
of  mother,  89,  91, 120,  161, 
^y  statute,  93. 

to  illegitimate  children,  100, 151. 
of  statute  guardian,  100. 
of  husband  to  wife,  85,  154,  215,  223,  225. 
CCIDENT. 
-^       trustee  not  liable  for,  638. 

ACCOUNTANT, 

trhen  guardians  and  trustees  may  chaige  jbr„  716,  717. 
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ACCOUNT, 

of  infant's  estate  required  in  chancery,  504, 
action  of  at  law  against  guardian,  521,  526 
against  guardian  by  custom,  517. 
infi&nt  cannot  be  made  to,  426,  798. 

not  chargeable  in,  446. 

even  for  necessaries,  397* 
on  voluntary  settlement  by  father,  mainten; 

835. 
guardians,  executors,  and  trustees  must  r( 
602,  604. 

all  in  fiduciary  situations,  23, 159,  6 

administrator  durante  rninoritatef  425 

guardians  in  tort,  518. 

appointed  by  the  court,  525. 

customary  guardian,  517. 

extends  to  holders  under  a  wrongful 

to  those  giving  benefits  to  mfants,  6 

solicitors,  606. 

administrators,  607. 

liability  remains  although  trustee  c 
account,  608. 

husband  of  devisee  for  life  of  leaseb* 

tradesmen,  608. 

receivers,  55. 

servants  and  tutors,  55. 

representatives   of   and    parties   cl 
party,  605. 

not  against  trustee  or  guardian  not 
distinction  in,  by  guardians  and  trustees 

ministrators,  526. 
co-trustees  and  co-executors,  how  liable 
for  maintenance,  cognizable  only  in  equ 
cannot  be  avoided,  602,  604. 

even  if  claim  of  title,  605. 

unless  gift  be  to  the  trustee,  605. 

whether  when  accountability  exp 
692. 

indemnity  clause  does  not  protect 

suggestion  of  danger  sufilcient,  GC 
who  may  call  for,  and  when,  602. 

infant  entitled  to  any  property,  6< 

stranger  on  his  behadf,  602,  603. 

tenant  in  tail  may  demand,  608. 

owner  of  contingent  interest,  603 

party  demanding  must  shew  title 
principles  upon  which  enforced  and  co 
guardian  or  trustee  to  account  for  all  ] 

if  any  belongs  to  infant,  609,  et  i 

for  marriage  brocage  agreements. 

interest  must  be  paid  on  balance 

unemployed  or  misused,  611,  61 
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exocQtcnrs  when  so  chai|;ed,  612,  613. 

on  property  employed  without  direction  in  trade  or  specula- 
tion, 619. 
^or  in&nt,  or  on  his  behalf,  613. 

mot   be   avoided  by    trustee   himself  assuming   the 
ipeculation  to  himself,  614. 

acting  bond  fide  is  excused,  613. 
««^  proper^  employed  on  the  behalf  of  himself,  614. 
on  g^lliTig,  parting,  or  trafficking  with  property,  615. 
'^      r  valuable  consideration,  616. 

edging  property  for  own  debt,  616. 
^stroying  contingent  remainders,  616. 
filing  out  stock,  617. 
«>'  ^^»cbasing  or  mortgaging  infant's  property,  617. 
^.ircctly  or  drcuitously,  617. 
Although  trustees  for  sale,  618. 
OK"  under  decrees  for  sale,  618. 
^^^lien  may  purchase  without  accounting,  618,  619. 

as  a  d^laiming  trustee,  620. 
^OT  purchasing  debts,  619. 
for  purchase  of  speculation  or  farm,  619. 
although  transaction  otherwise  unimpeachable,  619. 
entry  by  purchaser  enures  to  infant's  benefit,  619. 
^  reference  always  made,  unless  plain,  wheUier  a  re-sale 
for  in&nt's  benefit,  619. 
property  when  re-sold,  619. 
*o  mr  such  purchases  made  immediately  on  infimt's  majority, 

for  leases  made  or  renewed  to  them,  620. 

which  will  enure  to  infant's  benefit,  621,  622. 
pttties  claiming  in  the  post  with  notice,  bound,  622. 
in  case  the  renewal  be  to  two  or  more  jointly,  622. 
if  guardian  or  receiver  buy  under  a  decree  for  sale,  and 
then  renew,  622. 
^y  guardians  and  trustees  not  performing  their  duty,  622. 

how  charged,  624,  625. 
performing  it  negligently,  629. 

how  charged,  682,  &c. 
Performing  it  ill,  or  corruptly,  638. 

how  charged,  634,  ei  seq, 
^y  guardians  and  trustees  who  delegate  their  duty,  638. 
&t  gifts,  oouTeyances,  and  securities  by  infiemts  to  them,  640. 

marriage  brocage  bargains,  648. 
for  maintenance,  379. 
^  general,  not  specific,  unless  In  case  of  abuse,  379. 

or  receivers  for  infimts  how  taken,  665. 
conipeUed,  how,  557. 
allowance  of,  efiect  of,  668. 
^hen  opened,  558. 

«^r  decree  for  receiver,  executor  cannot  lay  out  money,  590. 

o  o  o 
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of  guardians  for  iii£uiU  appointed  by  ooBrt»  eooipdkd  hj  reeogni- 
sance,  525. 
annually,  525. 
aocount  in  equity,  how  barred,  651,  et  seq, 

infant  may  bar  himself  of  his  remedy  thereby,  when,  051. 
hfeme  covert  married  under  age,  how,  652. 
blurred  by  settlement  and  release,  652. 

requisites  of  such  release  and  settkmant,  652. 

when  invalid,  652,  658. 

when  the  account  opened  after,  654,  655,  &c. 

not  by  release  of  intended  husband  of  ward,  603. 

of  receiver's  accounts,  654. 

must  be  made  with  proper  person,  658. 
by  adoption  and  confirmation,  659. 

requisites  to  such  adoption  and  eonfimuition,  659. 

in&nt  cannot  confirm,  660. 

feme  covert^  when,  660. 

express  confinnationa,  what,  660. 

not  loose  expressions,  661. 

not  mere  acceptance  of  legacy  firom  accounting  party,  661. 

not  Talid,  if  obtained  by  firaud  oft  deceit,  662. 

or  if  in  ignoianee,  662. 

implied  confirmatioBS,  662,  668. 
by  eeeM  que  irmi  concurring,  665. 

but  minors  pleading  the  Statole  oi  Limitations  not  barred 
by  payment  of  part  under  an  otder  of  court,  665. 
by  acquiescence  or  waiver,  in  what  cases,  665. 

not  if  in  act  of  parent,  666. 
by  kiehee  and  lapse  of  time,  668,  ei  seq. 

grounds  of  the  rule,  669^  e$  ssg. 

infiints  within  it,  671* 

cases  within  it,  672,  ei  eeq. 

when  account  thereby  baired,  and  when  not,  673,  et  seq. 

decree  for  account  prevents  the  bar,  681. 
by  the  Statute  of  Limitations,  682.     See  Laehes^    Time, 

LimitatioM. 
firom  purchasers  for  valuable  consideration,   where   barred, 

688,  690. 
dispensed  with  by  instrument  of  dcmation,  692. 
barred  by  the  infant's  own  firaud.  693. 
cannot  be  enforced  against  person  not  a  party  to  the  suit,  697« 
time  firom  which  account  to  be  rendered,  694. 
against  express  trustees,  694. 
when  curtailed  by  statute,  695. 
if  accounting  party  claim  title  or  be  a  possessor  for  value 

without  firaud,  695. 
where  default  and  lachee  in  plaintiff,  696. 
oftitf,  when  thrown  on  plaintiff  of  opening,  697. 
time  up  to  which  account  to  be  rendered,  698. 
when  after  infancy  determined,  698. 
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amoaat  of  ccnnpenBadoii  duo  on,  how  calculated,  699. 
if  realty,  699. 

on  profit,  or  rents  and  profits,  699. 

if  trustees  sell  to  themselves,  699. 

of  a  trade,  farm,  &c.,  700. 

of  a  lease  renewed,  700. 

if  sale  wrongful,  700. 

allowances  made,  700. 

effect  on  lessees,  &c.,  bond  fide,  700. 

if  contingent  remainders  destroyed,  699. 
if  a  aale  directed,  699. 

where  directions  not  properly  followed,  699. 

if  bill  pray  a  re-sale,  699. 
if  property  personalty,  701. 

stock  or  security  misapplied,  701. 

neglect  to  mvest,  701. 

investing  wrongly,  701. 

compound  interest,  when,  616,  702,  708. 

profits,  615,  702,  703. 

when  profits  and  when  interest,  618,  704. 

when  profits  for  one  period,  interest  for  another,  615,  704. 

master  reports  which,  615,  704. 

when  used  in  trade,  704. 

mixed  with  trustees'  money,  704. 
Ml  case  of  corruption  and  criminality,  703,  704. 
payments  to  eesiui  que  trust  deducted,  705. 

when  with  interest,  705. 
■*^°K    ^JJ^  compeUed,  710. 
?y^^  only,  869,  710. 
!«*?»«t  party  to  suit  only,  711. 
Jy  mj  unction.  710. 
2^ecutor  admit  assets,  710. 
"**®«?ory  to  other  relief.  711. 

infant  may  proceed  for  on  I^al  title,  711. 
i^^     ^ot  after  six  years,  when,  711. 
™«»®peiidenUy  of  other  relief,  711. 
jf  i^^^^^  ™ay  have  on  legal  tide,  711. 
1^       .^t  neglect  to  proceed  at  law,  711. 
allowai^^^®'  preliminary  to,  directed  before  master,  713. 

™^Sie^^^^  in  suit  as  against  in&nt  before  sale  decreed,  484, 
A^CCTIMULAT  ^^  *^  **^®"  °°  purchasers  under  the  decree,  708. 

^*^'®^^^  for,  how  far  affecting  the  allowance  of  maintenance  out  of 

'tested  and  present  interests,  262  263,  285. 
effect^^^^^  contingent  or  postponed  interests,  271,  284,  338. 
enecc  Of  direction  for  on  applications  for  increase  of  mamtenance,293. 
^  .^  parent  not  of  ability,  308. 
''"aut  hiiyg  another  provision,  302. 

G  G  o  2 
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ACCUMULATION— cowrtnttfid. 

of  tbe  interest  on  postponed,  contingent 

necessary,  325. 
must  be  made  of  the  surplus  of  maintens 

what  is  necessary,  339,  340. 
of  the  interest  of  his  fortune  directed  where 
ACKNOWLEDGMENT, 

of  debt  to  solicitor  by  infant,  void,  653. 
ACQUIESCENCE, 

by  infant  wheiv  of  age,  effect  of,  440,  6G6. 
true  operation  of,  440,  666. 
bars  relief  against  trustees  and  guardians,  ( 
requisites  of  to  bind  infant,  665. 
distinction  between,  in  a  breach  of  trust,  ar 

a  duty,  667. 
in  breach  of  trust  by  a  parent,  how  far  bind 
if  alleged  by  defendants,  they  must  prove  it 
length  of  time  evidence  of,  670. 
Statute  of  Limitations  does  not  apply  to,  i 
ACTIONS, 

by  guardians  as  to  the  person,  75,  et  seq, 

by  statute,  76. 

as  to  the  estate,  513,  522. 

by  statute  guardians,  515. 
customary,  517* 

under  Copyhold  Enfranchisement  Ac 
should  be  brought  by  guardians  or  trustee 
trustee  or  guardian  may  be  compelled  to  \ 
by  or  against  receiver,  561. 
by  infiiints  how  to  be  brought,  523. 

how  they  are  limited  in  as  to  tim 
Laches^  Limitations, 
i^g;ain8t  in&nts,  398. 

for  board  and  maintenance,  guardian 

710. 
for  balance  alleged  due  to  guardian, 
against  guardians  as  to  the  estate,  521. 
by  and  against  administrator  durante  min^ 
ADMINISTRATOR, 

of  inflEmt  entitled  to  unapplied  maintenai 
298,  330. 
if  amount  allowed  exceed  what  is  ne 
for  past  time,  if  it  be  a  gift  to  or  tn 
not  for  period  before  his  interest 
335,  336. 
or  after  his  death,  300,  337. 
ofparty  maintaining  infant,  entitled  to  the 
entitled  to  unapplied  maintenance  out  of 
sion,  264. 
postponed  or  contingent  interests,  2 
maintenance  expressly  given  to  the 
property  belonging  to  third  parties, 
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ADMINISTRATOR— cofrffiMMfd. 

selling  term  belonging  to  infant  sale  avoided,  401. 
in^int  cannot  be,  422,  423. 

decree  to  account  against  is  erroneous,  798. 
sale  by  infant  administrator  to  pay  debts,  410. 
administration  granted  durante  minoritatet  423. 
who  may  be  such  administrator,  423. 
actions  and  suits  by  for  infant,  424. 
leases  by,  424. 
bis  liabilities,  425. 
account  by,  425. 
waste  by,  425. 

when  representing  original  testator,  425. 
payment  to  invalid,  427. 
duty  of  as  to  the  estate,  526. 
is  a  trustee  and  accountable,  526.     See  Trustees. 

to  the  infant,  604,  617. 
of  exeoT&tor  to  account  for  acts  of  executor,  605. 
allowances  to,  713. 
costs  or,  723. 
j^MW^STHATION, 

to  wMcli  guardian  granted,  517* 
costs  o£  suit  for,  728. 
j^MlSSIOK, 

to  copylxold  by  infieuit,  393, 489. 
of  infuits  under  statute,  395,  ei  seq^  489. 
of  guardian  for  infant,  396,  489,  et  seq, 
by  guardian  in  socage,  513. 
of  a  huit  by  infant  in  a  suit,  792. 
^^^ANCKMENT, 

meaning  of  the  term,  251. 
duties  of  trustees  and  guardians  as  to,  252,  284. 
must  apply  capital  for,  253,  380. 
act  for  advantage  of  infant  only,  253,  380. 
as  court  would  have  acted,  386. 
for  lunatics'  children  and  relations,  321. 
g^eral  rules  of  court  as  to,  380. 

same  as  those  respecting  maintenance,  380. 
will  be  advanced  out  of  the  principal,  380. 
for  the  advantage  of  the  infant.  380. 

according  to  his  time  of  life,  rank,  and  expectations,  and  he 
must  be  in  want  of  it,  384. 
mode  of  obtaining  it  by  suit,  petition,  and  reference,  382,  383. 
if  trustees  have  discretion  as  to,  381. 
granted  in  favour  of  tenant  in  tail,  381. 
portion,  part  of  raised  for,  381, 
where  sum  small,  381. 

out  of  interests  defeasible,  postponed,  contingent,  381. 
cases  of  advancement,  381,  382. 

costs  of  ejectment,  to  pay,  381. 
to  go  to  India,  382. 
education  in  America,  S82. 
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ADVANCEMENT— con<ini««d. 
apprenticeship,  382. 
education  genelrally,  882. 
purchase  of  cotitimission,  883. 
how  may  be  raised,  383. 

when  a  power  or  trust  for,  S83. 

non-execution  of  audi  power,  whe 
extinguished,  when,  384. 
payments  by  trustees  and  guardians  for,  wb 
when  conformable  to  rank  and  expect 
and  when  infant  in  want  of  it,  884. 
if  a  power  or  trust  for  affording  it,  885 
not  usually  controlled  if  executed 
but  will  if  improperly  exercised,  *i 
may  be  exercised  after  minority, 
where  no  express  power  or  trust  for,  3 
formerly  such  payments  frequer 
as  court  would  have  done,  386 
afterwards  generally  disallowed,  { 
rule  restored,  that  will  be  allowec 
have  made,  887. 
costs  of.     See  Maintenance, 
allowance  in  account  of.     See  Allowances. 
purchase  by  father  in  name  of  son,  when  is 
ADVANCES, 

by  guardians  and  trustees  or  others  for  inf: 

384,  532,  717. 
by  solicitor  to  infant,  when  allowed  to,  64 
when  allowed  with  interest,  348,  705,  71^ 
of  money  during  minority  no  valid  consi 
by  infant,  643.     See  Advancement, 
ADULTS, 

not  entitled  to  maintenance  before  vestin: 

although  children,  274,  324. 
nor  before  a  year  from  testator's  death,  31 
entitled  to  maintenance  when,  under  that 
ADULTERY, 

a  disqualification  for  guardianship,  when, 

of  father,  not  a  cause  for  superseding  bini 

unless  he  thereby  corrupt  his  child, 

effect  of  on  wife's  settlement,  or  equity  f 

on  wife's  right  to  access  or  cus 

ADVOWSON, 

grant  of,  by  infant,  444. 

action  for,  when  barred  by  statute,  502, 

guardian  in  socage  may  have  quare  impe 

power  of  as  to,  510. 
grant  of  by  infant  to  guardian,  void,  642 
AFFIDAVITS, 

not  to  be  taken  in  evidence  against  infai 
AGE, 

of  infants,  how  ascertained,  18. 
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AGE — eotUinued. 

la  Bodetiattical  Courts,  7S. 
of  parties  nuurrying  infants  should  be  congruous,  207. 
for  ooneent  to  many,  208. 

cannot  be  ante  annos  mMles,  215. 
eoBsideied  in  the  amount  of  maintenance,  842. 

reason  for  an  increase  o(  848,  849. 
regarded  in  advancement,  884. 

should  be  reported  on  by  the  master,  867.     See  MajcrUy, 
AGENTS, 

acting  bond  fide  for  executors  and  trustees  not  liable,  706. 
trustees  and  guardians  when  may  or  may  not  charge  for,  716, 717. 
AGREEMENTS, 

by  infants  good,  when  lor  their  advantage,  401. 

to  settle  in&nt's  property,  when  valid,  405, 407. 

by  father,  to  give  in&nt  daughter  a  portion,  when  enforced,  408. 

by  ancestor  of  infBint,  how  far  binding  on  him,  410. 

with  infants,  bind  the  other  party,  when,  442. 

may  be  enforced  by  in&nts,  when,  448. 
by  guardians  for  infants  under  Poor  Clergy  Act,  good,  492. 
under  Land  Tax  Redemption  Acts,  493. 

for  distribution  of  personalty  by  infant,  amount  not  being  known, 
void,  646. 
ALIENS, 

not  to  be  guardians,  51. 
by  nature,  56. 

father,  injunction  against,  171. 
such  guardians  superseded,  174. 
ALLOWANCES, 

to  guardians  in  Kent,  70. 

to  guardians  at  law,  522. 

of  receiver's  accounts,  558.     See  Receiver, 

to  guardians  and  trustees  as  just  allowances,  718. 

no  remuneration  for  trouble,  718. 

except  in  special  cases,  718. 

for  commission,  when,  714. 

of  remuneration  when  directed  by  donor,  714. 

master  settles  amount  of,  714. 

agents,  executor,  or  trustee  not  entitled  to  charge  for,  714, 716. 

may  in  special  cases,  717. 

constructive  trustees  when  allowed  remuneration,  717. 

of  bond  fide  charges  and  expenses,  717. 

necessaries,  maintenance,  and  advancement  for  infants,  718, 

777. 
as  a  separate  item,  not  imder  the  head ''  just  allowances,*' 
871,  879.     See  Maintenance, 
for  repairs,  improvements,  when,  715. 
expenses  of  trust,  715. 
debts  paid  off  out  of  their  own  money,  715. 
advances  by  them,  to  or  for  infant,  when,  884,  706,  717. 

when  with  interest,  848,  716,  718. 
for  expenses  incurred  under  an  erroneous  idea  of  title,  716. 
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ALLO  WANC  ES-^continued. 

property  stolen  or  accidentally  lost  or  de 
to  trustees  for  sale  for  what  produces  a  bi 
for  collector,  solicitor,  accountant,  if  nec< 
dower,  when  allowed  for,  717. 
payments  of  legacies  or  monies  to  infant? 
when  allowed,  when  not,  718,  7 ; 
rules  as  to  the  allowance  of  such 
818,  412,  719,  720. 
of  proehein  ami,  779. 
none  in  case  of  fraud,  717. 
account  should  be  kept  of  items  to  be  allows 
master  estimates,  and  should  state  them  sped 

See  PaymenUf  TVtufees,  Ckardians. 
AMOUNT,  ^^^^mam. 

of  maintenance,  rules  as  to,  388,  341. 
settled  by  master,  867. 

ANCESTOR^'*^''''  ^""^ ^"^^^ ''^*™*'  ^^' ' 
agreement  of,  binding  on  infimt,  419. 
debts  of.     See  Debts. 

ANNUAL, 

sum  allowed  for  maintenance.  346. 
ANNUITANT, 

ai^tJ^^tI^^^*^  "^^^^  ^^^^^^^  ^7  time,  673. 
AWW  UITY, 

grant  of,  by  infant,  void,  446,  449. 
contracts  for,  void,  446,  449. 
if  joint,  the  other  party  bound,  446,  449. 
by  party  coming  of  age  to  guardian,  void,  i 
so  to  party  with  whom  infant  resided,  by  hii 
gift  of,  by  settlement  for  maniase  brocase. 
for  life.     See  Life  Estates. 
ANSWER, 

of  infant,  how  made,  780,  787. 
how  compelled,  781. 
how  taken,  784,  785. 
is  that  of  guardian,  not  of  infant,  787. 
how  far  it  binds  him,  434,  441,  787. 
cannot  be  excepted  to,  but  for  scandal,  78 
what  sort  of  answer  it  may  be,  787, 
new,  when  may  be  put  in,  788,  809. 

during  infancy,  788. 

not  of  course,  788. 

after  infancy,  788. 

in  foreclosure  suits,  788,  809.      See 

within  what  time,  788. 

infant  bound  if  not  applying  for,  791 

consequence  of,  790. 
replication  to,  791. 
APPEAL, 

•     Appellate  Jurisdiction  as  to  infants,  19. 
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APPOINTMENT. 

exerciBe  of  powen  of,  by  in&nts,  when  inyaL'd,  408. 
of  guardians  by  tbe  court,  37, 81,  42,  65,  508,  523. 
of  fltatate  guardian,  64, 94. 
by  election  of  the  infant,  319,  518. 
APPORTIONMENT, 

of  maintenance,  337. 
APPRENTICE, 

infieuit  bound  by  court,  381, 387,  388. 
trustees  and  guardians  when  may  do  so,  881,  387»  388. 
when  held  they  should  not,  385,  387- 
not  held  a  necessary,  898,  399. 
infant  may  bind  himself,  402. 
covenant  of  feither  in  deed  of,  effect  of,  440. 

sum  of  money  left  to  bind  infant  such,  how  it  may  be  applied,  754 « 
APPROPRIATION, 

of  a  fimd  for  maintenance,  when  directed  by  the  court,  363. 
of  fund  to  answer  legacy  or  annuity,  required  by  the  court,  581. 
of  Tested  interests  of  which  enjoyment  postponed,  583. 
life  interesU.  585,  586. 
chattels,  585,586. 
contingent  interests,  587. 
mode  and  time  of  enforcing,  588. 
bill  must  be  filed,  and  sum  appear  due,  588. 
after  answer,  589. 
in  an  administration  suit,  589. 
after  debts  paid  and  sum  dear,  588. 
after  report,  588,  590. 
after  decree  to  account,  590,  688. 
in  court,  how  made,  590. 
effect  of,  591. 
investment,  591. 

if  infant  comes  of  age,  pending,  594. 
costs  of  obtaining,  595. 

general  nde  as  to,  by  executors  and  trustees,  639.     See  Personal 
Estate. 
ARREARS, 

of  maintenance  against  fiither,  or  his  estate,  when  recoverable,  335. 
chargeable  on  vested  reversion,  where  coming  into  possession, 

357. 
no  interest  payable  on,  335. 
of  rent  or  interest,  recovery  of,  how  far  barred  by  statute,  695. 
ARTICLES.     See  SeUlement. 
ASSETS, 

incautious  admission  of,  by  executors,  632,  708. 
of  trustee  or  guardian  misbehaving,  how  far  liable  to  answer  for 
breaches  of  trust,  708. 
must  bear  costs,  when,  728. 
ATTAINDER, 

of  guardian,  4,  65,165. 

effect  of,  on  infant's  property,  510. 
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ATTAINDER— cofi<inii«rf. 

attainted  person  not  to  be  guardian,  5 

superseded  on  that  account,  177. 

forfeits  guardianship  by  nature,  56, 16 

not  guardianship  in  socage,  94, 1 

nor  by  statute,  164. 

but  in  equity,  4, 164. 
of  husband  of  testamentary  guardian, 
ship,  65. 
ATTORNEY, 

appointment  of,  or  warrant  of^  by  infai 
continued  employment  after  age  attaii 
ATTORNMENT, 

by  infant,  good,  d9d« 
to  receiver,  559. 
AVOIDANCE, 

of  voidable  acts  by  infants  when,  by 
441,  443,  451. 
AWARD, 

in&nt  when  bound  by,  400, 434. 
guardian  or  trustee  may  submit  to,  fox 


B. 


BALANCES, 

in  hands  of  trustees  and  guardians,  si 
528,  623. 
unemployed,  they  must  pay  intei 
701. 
in  hands  of  receiyers,  how  to  be  paid, 
payment  o(  how  compelled,  557. 
interest  on,  557|  701,  e^  seq.     See  In 
BANKERS, 

receiver  when  liable  for,  559. 
guardians,  tmsteesy  and  receiTers  ma 

527,  559. 
infected  with  fraud  for  receiving  tn 
trustee's  own  debt,  705« 
BANKRUPT, 

infant  cannot  be,  447.    See  Inaolveni 
executor  or  guardian,  420,  709. 
BANNS, 

marriage  without,  215,  216. 
marriage  by,  ordered  by  court,  223. 
BAPTIST.     See  DissefUera. 
BARGAIN  AND  SALE, 
by  infant,  432. 
how  to  be  avoided,  441. 
said  to  be  void,  445,  446. 
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in»7  be  receiTer,  565. 
3ASTAKDS, 

snajr  obtaui  the  protection  of  the  court  as  other  infants,  14,  €#  jeg. 
are  nuliiu^  JUii^  15,  1 15. 

eonrt  will  z^ot;  act  if  relief  for  demanded  br  reason  of  parentage, 
15, 16.  *^  ^^ 

jjiay  take  "by  particnlar  description,  15, 
<rourt  will   x^^cognise  parentage  of,  when«  15«  16. 
have  no  SKxaxdians  at  law,  73,  et  $eq, 
^ardiansl^lp  of  by  the  court,  74.  416. 

*■  T^^^'*^^^  intiie  crown,  74. 
^court  wUX    «.j>poiii|  guardians  for,  38,  63,  39. 
fathex-,   when,  89. 
• ,  P^^*^'*^  nominated  by  ftutiier's  will,  63,  83,  96. 

gieitner  ti^t^li^er  or  mother  can  nominate  any  guardian  to,  as  of  right, 
64,  o^^ 

or  demattfi  gjuardianship  of,  73. 
jjiotner  a    xdght  to  guardianship  of,  100. 
eiistody  qjk^^  posseasion  of,  rules  of  law  as  to,  80. 

hy  S^ardians  by  nature  or  nnrturs,  68,  73,  80,  89. 

?y  ^t^taite,  64,  80. 

^y  ^^tl&er  or  mother  having  lawful  possession  o(  80. 

Having  possession  by  force  or  fraud,  80. 
parties  claiming  not  within  9  Geo.  4,  e.  31—77. 
foamteu^x^ce  of,  16,  112. 
^y  parents,  116. 

if  offspring  of  an  infimt,  400. 
^y  liusband  of  mother,  316. 
allowance  of  made  in  respect  of,  116. 
P^d  to  the  guardian,  314. 
^nen  not  given  to,  115. 
^garded  in  amount  of  aUowanoe  to  lei^timate  brothers  and 

Bisters,  346. 
<>ut  of  contmgent  or  futuxe  legacies  or  gifts,  when,  273,  274. 
given  to  out  of  an  absolute  interest,  307. 
"^thout  reference  as  to  ability  of  parent,  917. 
i^ot  entitled  to  maintenance  before  a  year  firom  testator's  death, 

or  before  accruer  of  Interest  in  possession,  324. 
Unless  otherwise  expressly  dhrected,  326. 
of  lunatics,  320.    See  Lunatics. 
disabilities  of  in  equity.  16. 
marriage  of,  122. 

parents  cannot  consent  to,  123. 
settlement  on  marriage  of,  239,  744. 
if  in  contempt,  239. 
^,^^   in  ordinary  cases,  744. 
BENEFICE, 

^^t  should  present  to,  425. 
and  Hot  the  guardian,  as  in  socage,  510. 
Y^  ^  be  presented  to  by  infant,  410,  510. 
««^Ac«  as  to,  bars  infant,  41 6. 
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BENEFICE— oonitnuei. 

light  of  presentation  to,  how  affected  by  S 

687. 
BENEFIT, 

of  infant,  the  grand  object  of  the  court,  20, 

as  to  education,  145,  192. 

in  controlling  guardian,  198. 

as  to  marriage,  202. 

maintenance,  253,  SOI, 

as  to  fund  out  of  which  maintenance  p 

advancement,  380,  387. 

in  settlements  of  their  property,  238, 742. 

at  the  time,  the  rule  by  whidi  court  acts 
567*  568. 

as  to  payments  out  of  princq>al  of  their  fori 

as  to  acts  by  in&nts  tn  paiSf  401. 

as  to  payments  to  or  for  infiints,  428. 

whether  test  of  distinction  between  the  e 
voidable,  451. 

as  to  changing  nature  of  in&nt's  property,  . 

consulted  in  enforcing  account  against  guar 

as  to  whether  interest  or  profits  should  be  1 

as  to  whether  suit  should  be  dismissed  or  i 

as  to  contracts  by  infants,  400,  446. 

as  to  whether  a  debt  should  or  not  be  comp 
772. 

may  be  taken  or  inherited  by  an  infimt,  41 

guardian  or  trustee  bound  to  act  for,  527. 
if  for  sale  or  mortgage,  543. 

presumed  in  gifts  to  infants,  753. 

in  cases  of  election,  748. 
BILL, 

filing  of,  makes  in&nt  a  ward,  25. 

when  may  be  filed,  25,  602,  603. 

in  what  manner,  756.     See  Suits. 

discharges  guardian  or  trustee,  132,  50  8,  I 

for  guardian,  84,  508. 

for  maintenance,  369. 

as  to  marriages,  218. 

for  an  account,  710. 

for  appropriation  or  protection  of  infant's 

appointment  of  new  trustees,  524. 

for  discharging  trustees,  601. 
BILL  OF  EXCHANGE, 

for  necessaries  by  in&nt,  when  binding,  3 

fraudulent,  of  infant,  413. 

infiemcy,  when  a  defence  as  to,  443. 

given  on  attaining  age,  not  for  necessaries 
BLASPHEMOUS  OR  PROPHANE  PEI^ 

convict  cannot  be  guardians,  67. 
BOND  OF  INFANT, 

to  reimburse  maintenance,  how  far  valid , 
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BOND-^oniinued. 

to  submit  to  an  award,  444. 
for  necessaries  by  in&nt,  387. 

made  under  age,  how  may  be  confirmed,  436, 437,  438. 
with  a  penalty,  whether  void  or  voidable,  450. 
of  ancestor,  guardian  in  socage  may  pay,  513. 
out  of  profits  of  realty,  531. 
guardian  generally  may  pay  off,  531. 
given  for  marriage  brocage,  void,  610,  641. 
to  a  servant,  void,  642. 

by  husband  to  refund  part  of  wife's  fortune,  void,  650. 
although  fraudulent,  may  be  confirmed,  661. 
BREACHES  OF  TRUST.     See  Trusts,  Breaches  of. 
BRIDGES^ 

infant  bound  to  repair,  415. 
BROTHERS  AND  SISTERS. 

not  bound  in  equity  to  maintain  each  other,  304. 

number  of,  considered  in  regulating  the  amount  of  maintenance,  344. 

niaintensuice  of,  out  of  what  fund,  344,  350. 

C. 

CAXJSB, 

to  be  shewn  by  infant,  on  coming  of  age,  against  decree,  808. 
day  given  for.     See  Day  to  show  cause, 

when   to  be  applied  for  maintenance  or  advancement,  252,  718. 
See  PHnoipal  Maintenance. 
CESSER, 

of  maintenance,  rules  of  equity  as  to,  322,  et  seq.  336. 
if  named  hy  donor,  court  cannot  alter,  327. 
even  in  case  of  a  child,  827. 

Yinless  infant  have  absolute  inresent  interest,  or  he  one  of  a 
class,  or  consent  of  all  be  obtained,  328. 
of  guardianship,  130. 

aa  to  the  estate,  130,  606,  507. 
CESTUI  QUE  TRUST  INFANT, 

not  baned  hy  laches  of  his  trustee,  417. 
in  cases  of  notice  and  want  of  consideration,  419. 
remedies  of  against  trustee,  609,  et  seq. 
how  barred  of  such  remedies,  651,  et  seq. 
by  concurrence  in  breach  of  trust,  659. 
by  settlement,  652. 
confirmation,  659. 
acquiescence  and  waiver,  667. 
laches  and  length  of  time,  671,  et  seq. 
purchases  for  valuable  consideration,  688. 
dispensation  by  donor  of  the  account,  692. 
*      by  his  own  fraud,  693.  ^.      r  i, 

time  from,  and  up  to  which,  entitled  to  compensaUon  for  such 
breaches  of  trust,  695, 989. 
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CESTUI  QUE  TRUST  INFANT-continued. 
amount  of  compensation  due  to,  699. 
fond  out  of  which  compensation  to  be  made, 
£rom  infant's  own  property  recovered,  1 

exceptions,  705. 
property  of  trustee  misbehaving,  706. 
that  of  ceaiui  que  tnut  himself,  in  the  fi 

665 » 706,  707. 
that  of  tenant  fur  life,  if  he  wrongfully 

706,  707. 
assets  of  misbdiaving  execntor  or  trust 
and  infiint  is  a  creditor  against  th 
may  prove  his  debt  against  hankn^t,  execu 
with  interest,  709. 
CHARGE, 

on  the  in&nt's  estate.  See  IncundnranceSt . 
on  infant's  land,  when  haired  hy  statnte,  5 
how  to  be  paid  off  by  guardian  or  trustee,  i 
paid  off  by  tenant  for  life,  remains  personall 
how  paid  off  by  the  court,  566 — 570. 
CHARGES  AND  EXPENSES, 

of  trust  or  guardianship  always  allowed 

Allowances, 
are  a  lien  on  the  estate,  717. 
CHATTELS, 

real,  marriage  settlement  of  binds  infant,  w 
personal  delivery  of  by  infant,  how  &r  bin 
sale  of^  requisites  to  legal,  689. 
not  within  1  Wm.  4,  c.  60,  when  only  di 

in&ncy,  470,  475. 
payment  and  appropriation  and  security  o 
tenant  for  life  oi,  not  required  to  gi 
danger,  585. 
CHARITY, 

infant  trustees  of,  compellable  to  convey 
subscription  to,  by  receiver  for  infant,  5€ 
CHILDREN, 

interests  o(  how  regarded  in  cases  of  marr 

in  settlements  by  Uie  court  generally,  7<^ 

by  after  taken  husband,  when,  235, 

equity  of,  for  settlement  of  mother's  pro] 

entitled  to  maintenance  as  such,  when,  S 

out  of  contingent  and  future  interes 

from  death  of  tastator,  269. 

if  maintenance  expressly  given,  28 

directed  to  be  given  firom  a  < 

mode  only,  290. 

if  within  the  spirit,  though  not  wi 

294. 
if  bom  after  date  of  will,  vrhen,  2S 
not  if  fund  given  over  in  any  even 
unless  consent  obtained,  328 
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Cl**  ^       ££'  ^^tf^is-erwise  provided  for,  or  can  daim  another  provirios,  301. 

parents  in  equity,  804. 
parents  are,  or  are  not  of  ability,  S06. 
9pect  of  gifts  or  l^^acies  from  aocruer  of  interest  or  death 
;the  testotor,  828. 

time  expressly  named  before  or  after  tbat  time,  327. 
'Unless  they  have  whole  interest,  or  compose  a  class,  or 
^     consent  of  aU  can  be  obtained,  328. 
£  ^;^^:^:ildjren  of  lunatics,  320. 
x^^^    ^^^*  considered  in  the  allowance  of  maintenanee,  343. 
ti^^    ^.^3^^^<1  to  interest  on  contingent  or  postponed  legacies,  except 
^^^.^—^  _:i:^»tenance.  291i 


.\^^   ^^^   interest  on  gifts  or  legaeiet  from  aeeroer  of  the  interest 
«^**^L— .<i*»  ^  the  testator,  323. 


ot  d.< 

/-^J^'^^^i^^^^^^P  ^  abolished,  54. 
^         «o**T^*«  ^»  remedies  at  law.  75. 
^^^^-CTILBING  ACTS, 
-r^^rftJ^r^i..    o^    *^e«  guardians  or  tnistees  may  contract  or  convey 

^^L^c^lse  copyholds  under,  497. 
f^Q^  OV  ENGLAND, 
£y0i^    \iete  guardians  should  be  oi^  48*  60,  78. 
^A"KicatioTi  according  to,  118. 

^o:f  persons, 

^X^A^^^tensAce  to,  262,  275. 
^  Interests  unequal,  263. 

^ut  of  contingent  or  postponed  interests,  280, 828. 
entitled  to  unapplied  maintenance,  when,  264. 
^ay  obtain  maintenance  before  and  after  time,  and  when  not 
directed  by  the  donor,  828.    See  MoMetMf^* 

^T.^^^^*  POORER,  ACT, 

•^-^     goardians  may  agree  for  infants  for  the  purposes  of,  *v4* 

act  for  maintenance  of,  492. 

Jlouses  of  retidenee  of  infants  or  their  gnar^ans  or  tnistees  may 
contract  for,  and  convey  land  for»  496* 

^-.x:^:BB<2^yMAN, 

^-^  concerned  in  clandestine  marriage,  how  treated  by  the  court,  221, 

227,  et  seq.,  232. 
diachaiged,  241. 
has  his  costs,  when,  241. 
g^CP^:S^^^^CVTOR,  CO-TRUSTEBS, 
•-^  liable  to  account,  607. 

jn  what  manner  between  thenraelTea.  706. 

<ii&rence  between,  607. 

^hen  hable  for  each  other's  acts,  630,  636,  688.  ,  ^^  ^m 

.whether  must  be  made  parties  to  a  suit  fo'  breach  of  trust,  70«,  7  lu. 

*^  ^^cct  of  in  clandestine  marriages,  223- 

jjiifiband  forbidden  from,  when.     See  HusbatuL 
CO^^^^^^'     See  Fraud. 
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what  sort  of  consent  leqaired,  279. 

of  all  the  doneeti  278.  282. 
if  ohtainedy  maintenance  may  be  given  beyond  and  before 
time  mentioned  by  donor,  328. 
to  nsarriage  settlement*  of  parents  and  gnardians,  effect  of,  404. 
to  decree  against  infant,  how  sbonld  be  made.  795, 
if  stated  in  decree,  error,  798. 

decree  by  binding  without  Reference  to  master,  when,  795. 
CONSIDERATION, 

want  of,  how  it  operates  between  cestui  que  truiit  and  third  parties, 

419 
for  confirmation  of  voidable  act,  what  suflicient,  436. 
receipt  or  pajrment  of  part  of,  a  confirmation  by  in£uit,  when,  438. 
valuable,  payments  by  infants  for,  432. 

purcluMes  for,  effect  of,  688. 
inadequacy  of,  how  far  evidence  of  fraud,  660. 
advances  during  minority  not  a  good,  for  conveyances  by  infimt, 
643. 
CONTEMPT, 

criminal  in  fiither  carrying  off  ward,  85,  110. 

in  mother  keeping  infants  from  school,  36. 

in  party  infiii4;ing  order  as  to  custody.  36.  199. 

cannot  exist  unless  infimts  be  wards.  84.  138.  196.  206. 

as  to  matters  of  education.  138. 

marriage  in.  125,  et  aeq.  195. 

to  marry  infant  ward  without  leave  of  court  and  court  guardian 

is,  204,  205. 
is  a  criminal  contempt.  225. 
requisites  for  fully  punishing,  218. 

if  punishable  where  guardian  only  appointed  on  petition,  219. 
when  will  not  be  punished.  204. 
who  punishable  for.  204,  205. 
criminality  of.  how  increased,  209,  225. 

how  extenuated,  209,  225. 
course  of  proceeding  upon.  220. 

attendance  of  parties  compelled.  220. 
of  husband  excused,  when,  214. 
committal  of  parties,  225,  229. 
how  &r  excused  by  equivalent  settlement,  222. 
length  of  time  no  excuse,  224,  241. 

bnt  extenuates,  233. 
not  purged  by  prosecution,  226,  243. 
how  fiur  mitigated  by  ignorance  and  want  of  notice.  206.  231. 
punished  by  committal  and  prosecution,  25K5,  229. 
if  case  be  not  aggravated,  241. 
for  what  length  of  time.  241.  242. 
by  disbarring,  243. 

by  compelling  settlement,  233,  ei  Beq.  742. 
cannot  be  cleared  before  a  reference  for  settlement,  242. 
discharge  of  parties  in.  241. 
if  committed,  241, 
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' — cofUinnecL 
must  petition  for,  241. 
unless  committed  in  mistake^  211. 
jMty  costs,  242. 
execute  settlement,  242,  243. 
undertaking  to  execute,  when  sufficient,  243,  244. 
if  refusing  to  plead  according  to  order  in  Ecclesiastical 

Court,  243. 
if  prosecuted,  243. 
if  validity  of  marriage  doubtful,  243. 
in  cases  not  aggravated,  242,  244. 
if  husband  a  foreigner,  a  minor,  or  in  the  army,  244. 
See  Marriage. 
infen*-     -•-^lien  guilty  of,  812. 

^HT  punished  for,  812. 
(ts  of,  812.     See  Costa. 

.^,,^ INTERESTS, 

C^^    ^  -^    -C^^^y  g*^®  ^^  ^^^  to  maintenance,  264. 

-'  children,  268,  271. 


*^  ^  —     ^n  not  so,  268,  271. 


•tfvhen    -Kxr^^ntenance  to  be  paid  out  of,  352. 
^hen  ^u^3l^ancement,  381. 

^tooe^d^^  of,  to  whom  belonging,  258,  264,  286,  326. 
Yecraici^^    or  gifts,  how  to  be  appropriated  and  secured,  586. 
^etli.««"  ^thin  7  Ann.  c  19—462. 

^r|»i]sia^:E:i^T  remainders, 

^         tiu»*®^*   *°  preserve  within  7  Ann.  c.  19 — 462. 
tJie  dut^y  of  such  trustees  to  preserve,  543. 
0iccouxxt;al)le  for  destroying,  616,  690. 
to  wH&t;  amount  and  extent,  699. 


^  infk^nts  for  necessaries,  397. 

for  repaix-  of  his  houses,  397. 

for  txade,  399,  434. 

for  annuity,  449. 

^th  consent  of  fiiends,  when  binding,  400. 

''^Here  void,  446. 
eOBmetkt  of  court  obtained  to,  401. 
valid,  if  for  advantage  of  infant,  401. 
^  **\  apprenticeship  smd  husbandry,  valid,  402. 
firaadulent  by  infant,  -112. 
confirmation  of,  436. 

if  voidable  only  bind  the  other  party,  442,  443. 
t^hen  are  void,  401,  446. 
aistinction  of  into  void  and  voidable,  452. 
if  by  deed,  how  to  be  avoided  in  pleading,  454. 
in£uxt  beir  or  devisee  of  ancestor  having  made,  how  far  a  trustee 
within  the  enabling^  statutes,  464,  466. 
is  within  1  Wm.  4,  c.  60 — 471. 
bm  biU  to  be  filed,  471,  480. 
under  Land  Tax,  Poor  Law,  Tithe  Commutation,  Church  Buildmg 
^>^^  Turnpike  Acta,  492,  et  seq. 
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CONTROL, 

of  the  court  over  infants  when  the  court  ai 

extends  over  their  persons  and  property, 
to  person  in  respect  of  property,  19. 

ceases  at  full  age  as  to  person,  21. 
or  marriage  in  females,  21. 
except  in  contempts,  205. 

over  guardians  as  to  the  person,  162. 

over  the  infant's  estate,  504. 

may  last  heyond  Aill  age,  506.     See 
CONVENT, 

conveyance  to  by  nun  on  coming  of  age,  1 
CONVEYANCE, 

by  infant  how  far  voidable,  432. 

by  act  of  law  to  or  by  infant  how  far  void 

under  acts  enabling  infant  trustees  and  in 
under  stat.  of  Anne,  465. 
costs  of,  465. 

under  statutes  now  in  force,  468, 
to  whom  acts  apply,  474,  et  seq, 
how  compelled  from  infant,  480,  48^ 
effect  of,  486. 
how  to  be  made,  478. 
master  settles,  479. 

by  infants  whose  estates  sold  to  pay  debt 
under  the  statute,  575,  800,  et  seq.  I 
how  ordered  by  the  court,  575,  800, 
to  vendee  or  mortgagee,  484,  804,  t 
how  compelled,  484,  804,  et  seq. 

under  acts  for  Land  Tax  Redemption,  ] 
provement,  Church  Building  and  such 

by  in&nt  on  attaining  age  to  guardian  an 
reasons  of  rule,  64  L 
to  what  persons  and  how  long  it  ex 
when  may  be  valid,  641 . 
to  steward  by  in&nt,  642. 
of  advowson  to  father-in-law  and  gi 
in  consideration  of  monies  advanced 
to  son  of  guardian,  643. 
by  nun  to  convent,  644. 
reconveyances  decreed,  644. 
obtained  by  parental  influence,  who 
by  taking  advantage  of  son's  c 
when  may  be  valid,  646. 
for  one  purpose  used  for  another,  6 
for  consideration  not  performed,  64 < 
contrary  to  articles,  647. 
of  remainder  by  son,  647* 
may  be  confirmed,  when  and  how,  i 
waived  or  acquiesced  in,  665. 
remedy  as  to,  lost  by  laches,  671,  ^ 
by  purchase  for  valuable  con  sit 
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CON\rJE3rANCE--contifiiMfi?. 

in  jp«rtition,  when  to  be  made,  751,  801, 
in    election,  749,  750. 
C0PTriTOX.DS— COPYHOLDER, 

guAindianship  of  can  only  be  devised  hj  custom,  66. 
cus^oszi  as  to  guardianship  of  person,  66. 

««  to  guardianship  of  the  estate,  516. 
incidents  and  duties  of  guardianship  of  the  estate,  516,  517,  545. 
wlien  guardianship  in  socage  of,  509,  510. 
lord  c3nnot  grant  guardianship  of,  except  by  custom,  70. 

l>y  custom  of  Kent,  70,  517. 
guaardianship  of  by  statute,  67. 
infieuit  bound  by  customs  of,  when,  895. 
guardians  in  socage  may  grant  and  admit  to,  518,  517. 
BO  guardians  by  statute,  515. 
statutory  provisions  regarding  admissions  to,  by,  or  of  infants, 

395,396,489. 
poiveTS  of  infants  over,  408. 
infant  may  grant  and  admit  to,  397,  425. 
admission  to  of  in&nt,  396,  489. 

of  guardian,  517. 
lease  of  by  customary  guaidian,  517. 
actions  respecting  by  customary  guardian,  517. 
surrender  of  by  infant,  396.  433. 

to  mfant,  396,  412,  433. 
within  sUtutes  enabling  infant  trustees  to  convey,  460,  461,  466, 

costs  as  to  under  statutes,  489. 
enfranchisement  of  by  statute,  490. 

monies  received  for  how  to  be  invested,  491. 

how  recoverable,  490. 
partition  may  be  made  of,  491. 
how  disposed  of  for  purposes  of  Poor  Law  Acts,  494. 

for  Church  Building  and  other  Acts,  497. 
guardian  of  accountable  to  the  infant,  604. 
COSTS, 

of  appointing  guardian,  85. 

allowed  to  husband  in  contempt,  when,  241. 

to  clergyman  on  clandestine  marriage,  241. 

to  parties  committed  by  mistake,  241. 

of  marriage  in  contempt,  241. 

of  sending  infant  abroad,  256. 

of  applications  for  maintenance,  368. 

of  obtaining  conveyance  from  in&nt  trustees  or  mortgagee  under 

the  statutes,  465,  481. 
of  appointing  new  trustee  under  statute,  481. 

by  bill,  524. 
of  proceedings  under  Copyhold  Acts,  489. 
of  obtaining  payment  into  and  appropriation  in  court,  595. 
of  trustee  or  guardians  discharged,  631. 

party  having  rendered  suit  necessary,  ordered  to  pay,  488,  593. 
of  proceedings  regarding  the  infant's  estate,  721. 
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COSTS — continued. 

of  guardians,  trustees,  and  executors,  721 
allowed  them,  if  in  execution  of  the: 
in  what  other  cases,  722,  et  seq. 
if  claiming  against  infant.  722,  727. 
of  administrators,  723. 
if  they  be  also  solicitors,  when,  728, 
of  unnecessary  litigation,  724,  728. 
no  order  made  for,  when,  724. 
guardians,  tnistees,  and  executors  forced 
not  paying  legacies  and  mortgage  m 
for  breaches  of  trust,  563. 
non-investment  of  legacy,  778. 
corruption  or  fraud,  724. 
purchasing  for  themselves,  725. 
prosecuting  unnecessary  suits,  727. 
claiming  property,  when,  727,  728 
limited  to  those  occasioned  by  brei 
conduct,  726. 

not  allowed  to  trustees  as  between  ther 

728. 
infants  when  liable  to,  726,  728. 
when  entitled  to,  726,  728. 
as  creditors,  legatees,  admmistrators 
suits  and  if  claiming  share,  726, 
how  losing  right  to,  726,  728. 
m  foreclosure  suits,  726,  728,  813. 
of  guardian,  trustee,  and  executor,  how 
of  settlemeuts  of  infant's  property,  741. 

if  in  contempt,  241,  747. 
of  partition  by  and  against  infants,  751, 
of  election  by  infants,  748. 
of  suits  by  or  on  behalf  of  infante,  765. 
prochein  ami  first  liable,  755,  753. 
subject  to  be  repaid  by  infani 
and  infant  applying  at  twen 
pay,  771. 
when  prochein  ami  must  give  secu 
cannot  withdraw  from  suit  wi 
how,  if  prochein  ami  die,  776. 
if  infent  die,  776. 

allowed  the  prochein  ami  out  of  in 
although  suit  fail  or  he  act  in 
has  a  lien  on  the  fund  for  the 
80  also  the  solicitor,  but  not  i 
if  defendant  abscond,  776. 
whether  allowed  taxed  costs, 
allowed  further  expenses  as 
prochein  ami  when  compelled  pers 
if  suit  improperly  instituted  i 
if  he  misbehave,  764,  768,  7 
be  negligent,  778. 
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COSTS acniinued. 

be  gollty  of  deceit,  778. 

of  Biiit  to  invest  legacy  to  be  paid  by  executor  or  trnf  tee.  when. 
778. 

solicitor  institadng  without  privity  of  prochein  ami  must  pay,  765. 
of  infiuit  defendants^  728,  812. 

guardian  pays  in  fint  instance,  728,  812. 

sabject  to  repayment,  728,  812. 
none  payable  for  contempt  or  proceedings  befoie  goardian 

assigned,  812. 
if  defendant  in  feredosnre  suit,  728,  813. 
if  claiming  wrongfolly,  728,  818. 
of  in&nt  heir-atr-law,  818. 
of  infent  heir  of  equitable  mortinflor.  813. 
COVENANT,  ^^ 

to  settle  infant's  property,  405,  407. 
by  father,  how  confirmed  by  infent,  440. 
infent  cannot  enter  into,  445. 

for  title  absolute  by  infant  to  a  steward,  cancelled  by  Court.  642. 
COURTS  OF  CHANCERY.     See  Jurisdictian. 

when  it  will  act  as  to  infents,  24,  and  see  Maintenance^  Marriaget 

Educaiionj  Guardian^  Estate. 
of  exchequer  abolished,  11. 
ofward8,2,  6,  7,  8,  9,  11. 
of  orphans,  70. 

of  common  law  have  no  authority  as  to  guardianship,  104. 
maintenance,  254. 

on  habeas  corpus.     See  Habeas  Corpus. 
CREDITORS, 

bound  by  settlement  of  infant's  property,  when,  408. 
suit  by,  for  payment  of  ancestor'*  or  testator's  debt,  483, 572,  799, 
805. 

demur  parol  abolished  in,  483,  575,  799. 
infant's  estate  when  could  not  be  sold  in,  566,  572,  799. 
sale  or  mortgage  of  infent's  estate  may  now  be  made  by*    and 
infant  must  convey,  484,  485,  573,  575,  799,  cl  seq. 
accounts  of  estate  must  first  be  taken,  484,  576,    799, 

805. 
and  debt  reported  due,  484,  576,  799,  805. 
may  file  second  bill  if  there  cannot  be  a  sale  in  fint  suit,  ^77. 
rights  of  against  executors  and  legatees,  706,  et  seq. 
costs  of  suits  by,  728. 
infant  creditors,  suits  by,  769. 
CROWN, 

has  the  care  of  all  infants,  1,  ei  seq.,  8,  et  seq. 
acts  by  the  Court  of  Chancery,  504. 

and  also  by  appointing  guardians,  37. 
is  guardian  of  bastards,  14,  16,  78. 
M  protector  of  infent's  property,  504. 
CROSS  BILL, 

of  infants,  effect  of  dismissal  of,  810.  .     ^v. ... 
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CRUELTY  AND  DURESS, 

infants  protected  from  by  habeas  eorpu. 

Corpus. 
not  to  be  used  by  gaaidians,  127. 
authority  of  court  to  free  infimts  from,  10 

of  common  law  courts,  56,  58,  78. 
persons  guilty  of,  not  to  be  appointed  gu? 
guardians  will  be  superseded  for,  173, 
of  fether  upon  mother,  effect  of,  S7. 
^..  J^*"®^^  °^  guardians  in  respect  of,  78. 
CURATORS.     See  GuardiansrSeotch. 
CUSTODY  OF  INFANT'S  PERSON, 
court  has  jurisdiction  in  respect  of,  5,  19 
by  statute  as  to  infant  felons,  199. 
court  acts,  if  necessary,  summarily,  35. 
appUcations  as  to,  by  petition,  25. 
right  as  to,  how  to  be  decided,  5, 19,  24. 
by  habeas  corpus,  when,  35,  80,  10' 
best  way  by  petition  in  Equity,  101 
order  as  to,  good  till  reversed,  35. 
parties  infringing  guilty  of  contemp 
and  cannot  be  heard  without  p 
although  guardian  only  appo 
220. 

contempt  as  to,  how  punished 
junsdicUon  of  equity  as  to,  concurrent  i 
right  to  at  law,  54,  ei  seq. 

of  guardian  by  nature,  54,  ei  sea, 

by  nurture,  63. 

of  father,  78.  79. 

of  mother,  79. 

statute  guardians,  64. 

of  socage  guardians,  59. 

if  more  than  one,  in  equal  rig 
of  bastard  at  law,  58,  73- 
of  customary  guardian.  69. 
of  guardian  by  election  of  infant, 
of  guardian  of  Ecclesiastical  Court 
guardian  at  law  not  entitled  to,  if  t 
if  cruel,  58,  79. 
or  abandon  him,  77. 
if  father  a  felon,  how  mother 
decided  at  law  by  habeas  corpus,  'J 
right  to  in  equity  belongs  to  parents 
74,  78,  100,  109,  et  seq. 
contempt  to  interfere  with,  if  infai 
how  such  contempt  punished 
to  guardian  in  equity,  94,  et  sea. 
to  father,  86,  89,  97. 
to  statute  gnardian,  94,  et  seq. 
to  mother,  when,  90,  97,   99. 
as  to  all  her  children,  99. 
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CUSTODY  OF  INFANT'S   PERSON— con/tniierf. 

if  husband  a  felon,  178. 
in  case  of  deeds  of  separation,  34,  97. 
to  persons  maintaining  and  educating  in&nts,  101. 
to  foreign  guardians,  when,  103,  107. 
to  guardians  appointed  by  the  court,  108. 
of  bastards,  100. 
not  if  to  injury  of  child,  57. 
nor  in  case  of  cruelty,  58,  79,  173* 
nor  of  abandonment,  177. 
nor  if  aliens  or  abroad,  174. 
or  if  immoral  persons,  35,  165,  171. 
when  infant  has  a  large  fortune,  84. 
when  infants  may  choose  for  themselves.  34,  35,  71. 
when  infant  withdraws  from  guardian,  34,  110. 
wrongfully  obtained,  how  punished,  77. 
how  to  be  obtained  by  guu^ians  at  law,  74. 
in  equity,  liO,  et  seq, 
on  habeas  corpus,  79, 80,  93. 
under  statutes,  93. 

cannot  if  they  oppress  or  injure  infimt,  78,  79. 
right  to,  how  abandoned,  88. 
Custody  of  lands,  ooodb,  and  chattels,  testamentary  guardian  to 
haye,  64,  515. 
court  will  regulate,  504. 

guardians  appointed  by  court  to  have,  508,  525. 
of  guardians  at  law,  520,  528,  et  seq, 
how  to  recover  at  law,  513. 
authorities  of  guardians  in  socage  and  testamentary  guardians 

as  to  in  equity,  511. 
of  receivers.     See  Receivers. 
CUSTOMS, 

as  to  guardianship,  not  to  be  prejudiced  by  statute  12  Car.  2 — 64, 

66,  514. 
nor  by  statute  of  wills,  64,  66,  514. 
of  London,  517.     See  London. 
of  certain  other  cities  and  boroughs,  69,517.     See  Copyholds, 

Guardianship  by  Custom. 
when  binding  on  infants,  395  397. 
laches  as  to,  when  binding  on  them,  416. 
if  express,  395,  416. 
not  if  general,  395,  397,  416. 


D. 

DAUGHTERS. 

when  under  guardianship  by  nature,  56. 

father  not  to  have  custody  of,  if  immoral,  57,  58,  138,  166.     See 
Father,  Guardian. 
DAY  TO  SHEW  CAUSE, 

to  infant,  when  given,  575,  799,  800.  ei  seq, 

only  where  conveyance  required,  575,  799,  800,  et  seq. 
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DAY  TO  SHEW  CAVSE-^ontinued. 
not  in  cases  of  trust  or  personalty,  575, 
unless  when  no  specific  trustee,  80! 
in  suits  for  payment  of  debts,  when,  571 

when  not,  575,  799,  800,  et  seq, 
in  suits  by  or  on  behalf  of  infants,  773. 

for  partition,  751. 
in  foreclosure  suits,  800,  808. 

against  decree  making  foreclosure  s 
whether  in  Ireland  if  sale  also  deci 
distinction  between,  and  demur  parol,  8( 
DEATH, 

of  infimt  tenant  for  life,  effect  of,  162. 
on  his  maintenance,  260,  288,  30G 
on  costs  of  suit  on  his  behalf,  776. 
of  guardian,  effect  of,  130. 
of  testamentary  guardian,  65. 
of  prochein  ami,  775. 
of  husband  of  ward,  effect  of^  740. 
of  infant,  if  concealed,  how  to  be  disco 
DEBTS, 

incurred  by  in&nts,  except  for  necessari 

et  seq. 
nor  in  equity,  899. 

unless  in  case  of  fraud  of  in&nt,  412,  ei 
how  may  be  aeknowle^ed  after  age,  4. 

or  confirmed,  486. 
due  to  infants,  to  be  got  in  by  guardian 
exceptions,  528. 
ought  to  be  sued  fox,  if  necessary, 

624. 
if  not  got  in,  or  negligently,  gt 

624,  630. 
mere  demand  of,  not  enough,  621 
may  be  compromised  or  released 

in&nt,  529,  624,  712,  772. 
by  trustee  or  guardian,  when,  53! 
due  from  infant's  estate  guardian  in  so 
guardians  and  trustees  ought  to  p 
charged  on  real  estate,  529. 
assignment  of,  to  be  taken,  530. 

whether  if  not  taken,  they  c 
judgment  debts,  580. 
specialty  debts,  581. 
paid  off  with  money  borrowed  or 
interest  allowed  on  to  guard 
interest  on,  how  to  be  discharged 
guardian  and  trustee  liable  : 
payment  of,  if  n^lected,  trustee 

680. 
principal  not  to  be  sold  for,  unlei 
cannot  be  sold  or*  compromised  £ 
dian,  582,  610,  619. 
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le  infant's  estate,  paid  by  suit  in  court,  566,  800,  806. 
aid  out  of  peraonaltyv  571. 
loe  to  master,  571. 

'ts  of  personal  estate  and  debta  to  be  taken  by  biin»  571* 
«  805. 
►ut  of  realty,  572. 

n  caae  of  devise  or  descent  subject  to,  572. 
»r  trust  or  direction  for  payment  of,  573. 
foreclosure,  572,  808. 
^      Le  by  order  of  court,  573»  ei  aeq.  483,  800,  806. 
stati^*^'^^^*  enabling  sales  and  payment  ot  483,  574, 798, 800, 806. 
y.^:^'^    suit   instituted  debts  may  be  paid  by  sale  under  the 

statutes,  483,  572,  576,  794,  799,  806. 
»r  by  mortgage,  483.  572,  576,  794,  799,  806. 
lemur  parol  abolished  in  case  of  decree  for  sach  sale,  575» 
796. 

arsons  liable  to  such  sales,  484,  575,  806. 
^^^  an  administration  suit,  577. 
«iiit  by  mortgagee  for  such  sale  within  the  acta,  484. 
oonveyance  may  be  compelled  fiom  the  infant  after  sale, 
574,  800,  804. 
how,  807. 
if  sale  for  debts  superior  in  nature  inferior  may  be  paid* 

574, 806. 
but  not  other  debts,  574,  806. 

accounU  must  in  all  cases  first  be  taken,  484,  576,  805. 
day  to  show  cause  against  decree  for  payment  of,  when  grren» 

576,  799,  808. 
not  when  a  sale  for  decreed,  576,  799»  800. 

3^^^    fox  guardian,  84. 

for  maintenance,  370. 

for  appropriation  and  security  of  money  in  court,  688, 591. 
in  account,  710. 
for  election,  748. 
for  partition,  751. 
for  settlement,  742,  745,  28S. 
for  benefit  of  infant,  binds  him,  391,  507,  772. 
in  suits  on  behalf  of  infiints,  how  far  binding,  772. 
should  not  be  by  consent  without  reference,  772. 
day  to  show  cause  against,  575»  773. 
in  suits  against  infanto  when  binding,  795. 

not  if  stated  to  be  by  consent  without  reference,  795. 
for  issue  devitavU  vei  non,  795. 

suits  against  infants,  when  not  binding,  79e, 
demur  parol  as  to  abolished,  796. 
m  cases  of  fraud  and  collusion,  796,  797. 

bow  to  be  impeached,  796,  797. 
^  cases  of  error,  797. 

how  to  be  impeached,  798. 

instances  of  error  in,  798. 

^n  decree  for  sale,  wluit  is  error  m,  798. 
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DECBEES^-coniinued. 

if  stated  to  be  by  oonseDt,  798. 
when  no  day  given  to  show  cause,  799. 
cases  m  which  day  to  show  cause  against  should  be  given, 

799,  801,  e<  teg. 
day  to  show  cause  abolished  by  statute,  where,  799, 801, 802. 
in  decrees  for  sale  for  debts  only,  799,  800. 
in  what  other  cases,  799,  800. 
not  in  foreclosure  suits,  800. 
against  in&nts  impeached  by  cause  shown  after  twenty-one,  868. 
in  foreclosure  suits,  868. 
in  other  suits,  868,  809. 
if  new  grounds  of  defence,  810. 

application  for  leave  to  make  new  defence  may  be  shown  for 
cause,  811. 
DEEDS, 

by  in£uit8  when  voidable,  432,  433. 
how  to  be  avoided,  441. 
when  void,  445. 
DEFENCE, 

of  infant,  how  to  be  made,  780,  786. 
new  may  be  made,  when,  789,  809,  810. 

of  guardian  in  socage.  62.     See  Answer^  Suits,  Guardian  ad  Uiem, 
DEFENDANTS, 

alleging  waiver  or  acquiescence  must  prove  it,  667. 
must  rebut  allegation  of  fraud,  ignorance  or  concealment,  when,  676. 
not  applying  to  dismiss  bill  cannot  allege  laches,  673. 
DELEGATION. 

of  authorities  by  trustees,  effect  of^  638 
DELIVERY, 

by  infants,  effect  of  in  gifts  and  grants  by  him,  450. 
DELAY, 

executors  and  trustees  chargeable  for,  631.    See  Laches, 
DEMAND, 

of  legacy  not  necessary,  266. 

informal  on  trustees  if  they  part  with  property  in  consequence  o( 

631. 
of  debt  due  to  infant  not  sufficient  to  excuse  trustee,  629. 
DEMUR  PAROL, 

in  all  suits  against  infants  abolished,  483,  575,  796. 
cases  in  which  it  demurred  at  law,  573. 
DESCENT, 
law  of,  62. 

persons  entitled  by  to  have  maintenance,  259. 
estates  coming  by  subject  to  debts  of  ancestor,  483,  572,  798.    See 
Heir  at  Law, 
DETINUE, 

lies  against  infant,  when,  414. 
DEVISEES, 

over,  consent  of  when  requisite  to  giving  maintenance,  271,  281, 

275,  278,  328. 
of  testator  dying  under  contract  for  sale  or  mortgi^,  how  com- 
pelled to  convey,  460,  471,  473,  475,  577. 
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DEVISEES— c<m/tntMr(2. 

compellable  to  convey  as  trustees  under  the  statutes,  460,  et  seq. 

471. 
of  a  mortgage,  when  such  must  be,  473. 

compellable  to  convey  for  payment  of  debts,  how,  483,  475,  801. 
DILIGENCE.     See  Laches,  Fraud. 

trustees  and  guardians  bound  to  use  for  infants,  528,  623, 
to  discover  fraud,  680, 685. 
DIRECTION, 

to  afford  maintenance,  effect  of,  287,  et  3eq,,  291,  827. 
out  of  contingent  interests,  287»  et  seq.,  291,  325. 
out  of  reversionary  property,  326,  358,  359. 
in  favour  of  strangers,  327* 
of  father,  as  to  education,  effect  of,  716. 
for  education  entitles  to  maintenance,  287. 
DISCHARGE.     See  Contempt,  Trustee,  Guardian. 
DISCLAIMER, 

by  guardian  on,  a  new  one  appointed,  39. 
effect  of,  131. 
should  be  by  deed,  42. 
guardian  cannot  make  at  common  law,  42. 
statute  guardian  may,  63,  65,  131,  163. 
of  trustees,  600. 
DISCOVERY, 

cannot  be  compelled  from  infant,  788. 
DISCRETION, 

of  trustees  or  third  parties  maintenance  according  to,  297,  333. 
when  interfered  with  or  supplied,  297>  298,  333. 
as  to  amount  of  maintenance,  340. 
as  to  maintenance  for  past  time,  333. 
if  interfered  with,  master  regulates  maintenance,  333. 
ability  of  parent  when  referred  to,  333. 
as  to  advancement,  381. 
DISQUALIFICATIONS. 

for  guardianship  at  law,  165. 
in  equity,  47»  et  seq,  86. 
DISSENTERS, 

when  may  be  appointed  guardians,  47,  50. 
not  disqualified  from  being  so.  49.  169. 
when  disqualified  by  statute,  49.  67, 169. 
education  of  infants  as  when  permitted,  118. 
not  to  be  superseded  from  guardianship  therefore.  170. 
DISTRAINT. 

by  receiver.  561. 
DISTRESS. 

conveyances  and  securities  obtained  from  in&nt  under  pressure  of. 
void,  646. 
DIVIDENDS, 

of  stock,  maintenance  paid  out  of,  362. 

may  be  paid  to  guardians  under  statute  for  the  infant,  87 1»  372. 
487. 

on  petition  or  motion,  372. 
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DIVIDENDS— con/mtted. 

of  legacies  or  mortgage,  or  other  mom 
may  be  disposed  of  by  Court,  487. 

executor  or  trustee  when  required  to 
Accumulation* 
DOMICILE; 

of  in£uitt,  16,  17* 

may  be  changed  by  guardian  without 

effect  of  sach  change,  74. 
DOWER, 

of  infants  when  barred  by  aettlement, 

allowed  to  mother  when  goardian,  71 
DRAINAGE  ACT, 

in&nts  and  trustees  or  guardians  how 
DURESS.     See  Cruelty,  Habeas  Corpus. 

may  be  used  to  prevent  improper  ma 

infant  how  freed  from  at  law,  79, 81, 

in  equity,  173. 
DUTIES, 

annexed  to  estate  infismt  must  perforn 

of  guardians,  10S,etseq» 

of  guardians  and  trustees  as  to  the  es 

of  receivers*  559. 


E. 


ECCLESIASTICAL  COURTS, 

their  authority  to  appoint  guardians  o 
marriage  in  contempt,  suit  for  nullity 
defendant  committed  for  refusing  to  pic 
EDUCATION, 

of  infant,  care  of  belongs  to  Courts  o 
rules  of  Court  respecting,  133,  et  seq. 
how  far  included  under  maintenance, 
is  a  necessary,  148,  348. 
ceases  at  full  age,  21,  151,  336. 
at  marriage,  in  females.  21,  151. 
should  be  within  the  jurisdiction,  1 2 
when  allowed  to  be  without,  27>  30, 
if  so  court  retains  jurisdiction,  S 
lace  of  within  jurisdiction  regulated 
although  father  and  guardian  al 
court  undertakes  if  guardian  superse* 
plans  or  schemes  for  when  imposed, 
not  where  in&nts  not  wards,  1 2 
on  their  going  abroad,  139,  186 
on  parent  or  guardian  being  sup 

if  insolvent,  378. 
where  only  guardians  are  those 
if  guardians  differ,  106,  140,  1^ 
if  infiant  a  ward,  master  directs*  190. 
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parent,  or  guardian  has  (subject  to  the  court)  the  right  to  direct, 
116,  187. 
18  the  best  judge  of,  34. 
unless  superseded  by  the  court,  191. 
if  for  inlSant's  advantage,  parent  or  guardians  will  be  superseded, 
or  controlled,  as  to,  196. 
if  not  of  ability,  192. 
if  immoral  or  ineligious,  166. 
so  if  improper  persons,  190,  et  9eq. 
so  if  they  have  surrendered  their  rights,  or  acquiesced  in  its 

being  conducted  by  others.  34,  182. 
so  if  they  disagree  about  it,  106, 140, 190. 
how  right  of  parent  or  guardian  affected  by  gifts  to  infants  on 
condition  others  should  educate  them,  34,  141,  &c. 
should  be  for  the  infant's  benefit,  145. 

according  to  wishes  of  parents  and  guardians,  149. 
particularly  of  father,  106,  120. 

not  if  immoral  and  irreligious,  166. 
how  the  father's  intentions  ascertainable,  106,  107. 
in  affection  to  parents.  91. 
obedience  to  parents  and  guardians,  120,  151. 
suitably  to  rank,  fortune,  and  expectations,  147,  191. 
religious  opinions  in  which  infimts  should  be  brought  up,  117, 
etwq.  146,166,  169. 
how  pecuniary  interest  may  affect,  145. 
what  done  as  to  by  court  not  to  be  disputed,  15 1 . 
nun  given  for,  151. 
mode  of  procuring  from  court,  151. 
direction  for  entitles  to  maintenance,  287. 
^afitot  may  contract  for,  897, 
_  when  not  so,  898. 

EJECTMENT, 

when  infant  can  bring  action  in,  394. 
^bat  rights  of  in&nts  saved  by  statutes  of,  41 6. 
action  of  by  or  against  receiver,  561. 
ELECTION, 

&ther,  when  bound  to  make  between  acoeptinff  sift  and  resnniinfi: 
guardianship,  46,  141. 

of  guardian  by  infant,  70,  518. 

▼alid  in  equity  cannot  be  made  by  infent  as  to  his  estate,  448,  748. 

when  and  how  made  for  him  by  the  court,  448,  748,  56^' 
which  may  be  set  aside  by  infimt,  when,  748. 

former  rules  of  court  as  to,  748. 

present  practice,  750. 

roles  of  court  as  to  excepted  firom  1  Wm.  4,  c.  60 750. 

ELOIGNING, 

in&nts,  parties  how  punished  for,  107,  111. 
ELOPEMENT, 

C^iArdians  may  stop,  80.     See  Marriage. 
EMBEZZLEMENT, 

ty  infiant,  414. 
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ENFRANCHISEMENT.     See  Copyhold. 
ENTRY, 

right  of  by  guardians  in  socage,  514. 
by  another  person  during  infancy  when 
EQUITABLE  INTERESTS, 

notice  to  legal  owner  if  necessary  to  val 
EQUITY  OF  REDEMPTION, 

sale  of  may  be  made  without  notice  to  k 

when  may  be  sold  under  order  of  court, 

See  Mortgage^  Sale,  Debts^  Foreck 

EQUITABLE  JURISDICTION.- See  Jai 

ERROR, 

in  decree  against  in&nts,  effect  of,  797 

decree  how  impeachable  for,  798. 

if  account  be  directed  against  an  infant 

if  account  be  not  duly  taken  against  infi 

if  decree  be  stated  to  be  by  consent,  791 

fraud  is  not,  799. 

may  be  shewn  for  cause  against  decre 

808. 
how  to  proceed  in,  809. 
ESTATE  OF  INFANTS, 

protected  in  chancery  by  the  crown,  19 
from  injury  attempted  or  perpetrated,  "2 
only  completely  if  infant  a  ward,  24. 
proceeding  as  to  sufficient  to  make  infai 
when  guardians  of  the  person  appointee 
court  always  administers  that  of  its  wax 

improves  and  manages  it,  506. 

general  view  of  jurisdiction  of  court  as 

infant  has  no  powers  over,  510,  511. 

jniisdicdon  as  to  when  determined,  21, 

when  continuing  after  twenty-one 

in  cases  of  contempt,  22.     See  M 

of  fraud,  22,  23. 
exercised  for  infimt's  benefit,  507 
on  complaint  of  any  person,  21,  I 
management  and  administration  of  by 

596. 
by  appointment  of  guardians,  508,  59 
guardians  of  at  law  who  are. 

guardian  in  socage  and  his  duties 
by  statute,  514,  64. 
by  custom,  516,  545. 
in  tort,  518 

by  nomination  of  the  infant, 
foreign  guardians,  545. 
guardians  how  appointed  by  the  courl 

who  will  be  appointed,  523. 
the  master  the  hand  by  which  court  ma 
and  guardian  must  conform  to  h 
526. 
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ESTATE  OF  INFANTS, 

of  tlie  duties  and  liabilideB  of  the  court  guardian  as  to,  526. 
duties  and  liabilities  of  guardians  and  trustees  as  to  generally,  526, 

to  preserve  and  safely  keep,  526. 

how  money,  527. 
cjan  make  no  profit  except  for  infant,  527, 528. 
must  make  profit  of  estate,  and  invest  the  funds,  628,  623,  624. 
must  get  in  and  procure  possession  of,  623,  624. 

if  out  on  good  security,  623,  624. 
not  to  lend  on  personal  security,  623,  624,  626. 
invest  on  good  security,  624,  et  seq. 
pay  debts  chaiged  on,  and  how,  529,  ei  seq. 
compound  debts  as  to,  when,  532. 
provide  maintenance  out  of,  533. 
lease  the  realty  and  chattels  real,  535. 
not  to  change  nature  of,  535. 

realty  into  personalty,  or  personalty  into  realty,  536,  et  sea. 
when  may  so  change  it,  537,  ei  seq. 
cut  timber  and  work  mines,  when,  541,  565,  568. 
diange  course  of  cultivation,  when,  541. 
make  repairs  and  improvements,  540,  541. 
in  case  of  bankruptcy  of  party  possessing  estate,  542. 
should  defend  by  action  and  suit,  542. 
to  pay  legacies  and  mortgage  monies  into  bank,  545. 
give  up  possession  of,  how,  543. 
not  to  make  payments  to  infiints  during  minority,  545. 
if  any  step  of  importance  to  be  taken  should  apply  to  oourt, 
546. 

institution  of  suit  respecting,  takes  away  power  of  guardians  and 

trustees,  542, 546.  ^  r-  © 

duty  of  trustees  for  sale,  543. 
iBceiver  on,  how  and  where  appointed,  509,  547,  ei  uq. 

supersedes  authority  of  guardian,  trustee  or  executor  as  to, 

509,  547,  et  seq. 
his  powers  and  duties,  509,  547,  et  seq. 
court  will  not  change  the  nature  of,  565. 

examples  of  this  rule,  565,  et  seq. 
court  will  change  when  for  infant's  benefit,  567. 
change,  how  to  be  applied  for,  567. 

instances  of  change  made,  567,  568. 
rules  of  the  d&urt  as  to  the  change,  568. 
reference  to  master,  568. 

personalty,  how  tax  bound  by  act  of  the  court,  570. 
how  fiir  realty,  but  option  reserved  to  in&nt  of  rejecting  at 

twenty-one,  569,  570. 
if  infant  do  not  apply  at  twenty-one,  he  is  bound,  570. 
parUHon  of,  391,  393,  570,  751. 
election  as  to,  748. 

payments  of  debts  charged  on  by  the  court,  571,  799,  et  seq. 
out  of  personalty,  571,  799,  et  seq. 
out  of  realty,  483,  572,  799.  .     - 
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ESTATES  OF  INFANTS— coirfmaec?. 
by  sale  of,  484,  575,  805,  et  seq, 
appropriation  and  payment  into  court  of. 
protected  from  acts  of  other  persons,  59' 
by  injunction  and  removal  of  tru 

597,  601. 
appointment  of  new  trustees  and  gi 

of  receiyer,  599. 
by  compelling  performance  of  duty 

600. 
by  compelling  account  for,  602,  et . 
by  guardian  managing  afler  a^ 
on  what  principles,  609,  et  se^ 
no  profit  to  party  holding,  601 
making  good  losses  occasionec 
by  the  non-performance  of  du 
as  non-investment,  624, 
not  following  donor's  din 
by  negligent  performance  of  d 
for  ill  or  criminal  performance 
general  rules  as  appropriation  and  invest 
must  not  remain  unproductive,  623. 
funds  in  which  should  be   invested. 

vestment, 
settlements  of,  22,  210,  211,  730.     Sec 
maintenance  out  of,  if  belonging  to  thirc 
principal  of,  when  to  be  applied  fo: 
amount  of  regulated  by,  345. 
advancement  out  of^  253,  380. 
forfeiture  of  on  clandestine  marriage,  15 
EVIDENCE. 

in  suits  against  in&nts,  792. 
infant  can  admit  nothing  in,  792. 
nor  any  case  stated  for  court  of  law,  79 
must  prove  whole  case  against  infant,  7 
even  though  it  be  alleged  in  the  answei 
so  in  a  creditor's  suit,  although  execute 
must  be  gone  into  again  against  infants 

798. 
exhibits  in  may  be  proved  vivd  voce^  71 
how  the  evidence  to  be  taken,  794. 
EXCEPTIONS, 

do  not  lie  to  master's  report  as  to  guard 
do  lie  as  to  his  report  on  in&nt's  marrij 
so  as  to  his  report  on  against  settlemen 
do  not  lie  as  to  reports  on  maintenancej 
nor  against  reports  as  to  infant  trustees 
as  to  appointment  of  receiver,  553. 
do  not  lie  as  to  his  accounts,  556. 
as  to  appointment  of  new  trustee  by  sui 
do  not  lie,  as  to  allowances,  717. 
nor  generally  as  to  matters  respecting  th 
596. 
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EXCEPTIONS— co«li«ti«rf. 

do  not  lie  against  answer  of  inlant,  except  for  scandal.  1^7. 
cannot  be  shewn  for  cause  against  dissolving  injunction  obtained 

against  an  in&nt,  787. 
remedy  in  lieu  of  in  case  of  an  infant,  787,  788. 
as  to  report  which  of  two  suits  for  infant's  benefit,  764,  767. 
EXCHANGE, 

by  infimts,  434. 
when  void,  445. 

under  act  for  exchanges  in  common  fields,  496. 
EXHIBITS,     See  Evidence. 
EXCHEQUER.     See  Courts. 
EXECUTOR. 

when  entitled  to  interest  on  advances  for  infant,  348,  384, 705,  718. 
may  give  maintenance  and  advancement  where  court  would,  253. 

254,  387. 
should  provide  maintenance,  533. 
payments  by  for  maintenance  and  advancement,  when  allowable, 

427. 
not  entitled  to  be  reimbursed  for  maintenance  under  just  allowances, 

371.379.718. 
may  obtain  maintenance  for  in&nts,  373. 
safe  in  paying  what  ordered  by  court,  375. 
payments  for  advancement  allowed  to,  384.  ei  seq, 
if  bankrupt,  infant  barred  by  his  certificate,  420. 
infant  may  be  named,  422. 

but  administration  granted  durante  minoritaie,  423. 
cannot  assent  to  legacy,  423. 
nor  chargeable  during  minority,  423. 
payments  to  invalid,  427. 
taking  husband,  effect  of,  423. 
payment  of  legacies  or  monies  by,  to  or  for  infants,  427,  429. 

of  legacies  and  mortgage  monies  into  bank,  480,  545,  578. 

595. 
if  not  80  doing,  liable  to  costs  of  suit  to  compel  him,  595,  778. 
of  mortgagee  having  agreed  to  sell,  may  compel  infant  heir  to 

convey,  468. 
purchasing  stock  in  own  names  within  1  Vfm,  4,  c.  60 — 475. 
infant  cannot  appoint.     See  WiU. 

entitled  to  unapplied  maintenance,  when.     See  Administrator. 
duty  of  as  to  the  estate  of  infants,  526.     See  Trustee. 
accountable  by  statute,  526. 
are  generally  trustees,  526. 
one  may  pay  money  into  bank  for  both,  527. 
when  also  trustees,  should  lease  estates,  533. 
when  may  and  may  not  change  nature  of  estate,  535,  et  seq. 
may  do  without  suit  what  compeUable  to  do  by  suit,  542. 
should  protect  property  by  action,  542. 
should  not  part  with  it,  543. 

should  prove  debts  against  insolvent  guardian,  542. 
receiver  over,  when  appointed,  548,  et  seq.     See  Receiver. 
restrained  by  injunction,  when,  579,  597,  710.     See  Injunction, 
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required  to  pay  money  into  court  or  secure  it,  when,  579.     Set 
Personal  Estate^  yfppropriation. 

how  compellable  to  do  so,  588. 

suit  for  compelling  such  payment,  588. 

requisites  for  compeUing  such  payment,  588. 

when  must  make,  588,  589. 

when  may  only  give  security,  590. 

after  decree  to  account  cannot  lay  out  property,  509. 
changing  investment  of  property  should  file  bill*  593. 
compelled  to  perform  duties,  600. 
must  account  in  equity,  602,  604. 

even  though  claiming  title,  605. 
of  executor  and  administrator  of  parties  liable  to  breach  of  tmst, 

how  liable,  605,  707. 
not  liable  to  account  if  never  acting  or  accepting,  606. 
co-executors,  how  liable,  606. 

how  difiering  from  co-trustees,  607* 
account  against,  when  dispensed  with,  608. 
cannot  make  profit  for  themselves,  609. 
must  pay  interest  on  balances,  when,  609, 611. 

not  if  kept  for  purposes  of  their  office.  612,  613. 
liable  for  employing  money  of  infant  in  trade  or  speculation,  614, 
619. 

how  accountable  for  such,  615. 
cannot  part  or  trafiic  with  infant's  property,  615. 
nor  pledge  it  for  own  debt,  616,  706. 
nor  sell  out  stock  unless  for  purposes  of  office,  617- 
nor  purchase  infant's  property,  61 7. 

even  under  decree  for  side,  617* 
nor  buy  in  debts  due  from  testator's  estate,  619. 
may  do  all  which  is  for  infant's  benefit,  619. 
leases  renewed  by,  enure  to  infant,  620,  et  seq. 
must  make  good  all  losses  occasioned  by  their  misconduct,  622. 
liable  for  non-performance  of  duty,  623. 
>    instances  of  such  non-performance,  623. 

funds  in  which  they  may  invest,  624,  625. 

distinction  between  funds  invested  by  testator  and  by 
them,  624,  625. 

liable  for  not  following  testator's  directions,  624,  625. 

for  selling  out  unnecessarily,  or  not  selling,  627. 

for  not  cfdling  in  monies  due,  628,  629. 
exceptions,  628,  629. 

for  leaving  money  on  personal  security,  628,  629. 
or  in  trade,  626,  628,  629. 
distinction  if  donor  had  there  placed  it,  626,  628,  629. 

acting  bond  fide  not  charged,  626,  628,  629. 
liable  for  neglect  or  incaution,  626,  628,  629. 

instances,  630,  et  seq. 

compounding  debts,  632. 

admitting  assets  where  none,  632. 

distinction  between  negligence  and  corruption,  632. 
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what  sort  of  care  of  estate  required  of,  633. 
liable  for  £raad  and  oormption,  and  wilfal  breach  of  trust,  633. 
although  no  formal  directions,  633. 
instances,  634. 

if  directed  to  act  in  a  certain  way*  and  they  wilfully  refuse 
or  act  inconsistently,  635,  ei  seq. 
as  lending  money  contrary  to  trust,  635,  ei  seq^ 
pledging  money  for  own  debt,  706. 
suffering  a  co-executor  to  retain,  636. 
if  merely  empowered  and  not  directed*  636. 
acting  inconsistently  with  power,  637. 
power  of  varying  securities  does  not  authorize  changing 
investment  of  specific  legacy,  637,  638« 
Mief  against,  how  barred,  651. 

by  settlement  and  release,  652. 
by  confirmation,  659. 
by  acquiescence  and  waiver,  665. 
by  laches,  668. 

by  Statute  of  Limitations,  682. 
purchases  for  valuable  consideration,  688. 
volunteers,  689. 
purchasers  from  bond  fide,  protected,  when.  691. 
rule  as  to  interest  payable  by,  697. 
period  from  which  to  account,  694. 
period  up  to  which  to  account,  698. 
amount  of  compensation  due  from,  699. 
amount  of  interest  payable  by,  702. 
charged  compound  interest,  611,  703. 
chaiged  profits,  700,  702,  et  seq. 

entitled  to  deduct  sums  paid  on  account  of  testator,  705. 
out  of  what  fund  to  make  compensation,  705. 
if  using  money  for  their  own  purposes,  706. 
their  own  property,  when  liable,  706. 
if  several  criminal,  706. 
in  hands  of  their  representatives,  605,  707. 
in  hands  of  creditors  and  specific  legatees,  605,  '^^''.'r, 
executor  of  misbehaving  trustee  paying  away  residue,  how  liable, 

708. 
if  bankrupt,  709. 

mode  of  compelling  account  against,  710. 
allowances  to  in  account,  713,  ei  seq-     See  Allowance'' 
costs  of,  721.     See  CosU. 
"EXPECTATIONS, 

of  infimte  to  be  regarded  in  their  education,  147,  1^^»  ^^ 
in  their  maintenance,  342. 
in  their  advancement,  384. 
in  their  marriages,  208,  232« 
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is  guardian  of  his  children  by  nature,  54,  ( 
whether  of  his  bastard  children,  58,  7 
his  guardianship  a  trust,  161,  169. 
authority  of  as  guardian  in  socage,  60. 
as  guardian  for  nurture,  63,  87. 
to  appoint  statute  guardian,  64,  et  se( 
could  not  appoint  guardian  befoi 
guardianship  of  forfeited  by  waste,  56. 

attainder,  &c.,  but  not  for  outlawry, 
remedies  for  as  to  person  of  his  child  at  la 

by  statute,  77- 
recognixed  and  appointed  guardian  iu  equ 
his  wishes  as  to  guardianship  to  be  f( 

how  ascertained,  106,  107. 
of  all  his  children,  99. 
of  his  bastard  children,  89. 

not  unless  he  make  a  settlemen 
his  right  as  against  the  mother,  58, ' 
has  the  right  to  tlie  custody  of  his  childre 
as  to  his  iUegitimate  children,  58. 
against  the  mother  and  all  others,  5 
adultery  no  reason  to  deprive  him  o 

unless  he  corrupt  them,  58. 
may  obtain  it  by  habeas  corpus ^  78. 
not  in  case  of  cruelty  or  ill  usa 
or  to  injury  of  child,  25,  58,  7 
or  if  a  felon,  58. 
if  possessing  custody  by  force 
if  child  illegitimate,  58,  80. 
if  child  of  discretion,  he  may  go  wb 
right  to  the  custody  of  children  in  equ  it 
as  against  the  mother  and  all  other 
but  not  to  remove  children  fr< 
may  obtain  the  custody  by  habeas 
cruelty  and  ill  usage  the  onl; 

to  him  then,  25. 
other  circumstances  considerei 
not  to  have  custody  if  resident  out 
when  allowed  to  take  cbildrei 
nor  if  a  felon,  58. 
nor  to  their  injury,  9^4. 
nor  if  cruel,  79,  139. 
nor  to  defeat  their  expectatioi 
nor  if  he  has  consented  or  ac 

to  others,  39.  181. 
or  have  disclaimed,  or  contrac 
nor  if  for  advantage  of  infan 
up  elsewhere,  34. 
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but  a  mere  offer  not  enough,  91. 
nor  if  grossly  immoral,  30,  166. 
nor  if  he  have  abandoned  ibero,  177.  « 

nor  if  superseded  by  the  court,  36,  166, 177.  188. 
nor  if  being  of  discretion  they  wish  to  go  elsewhere,  58. 
right  of  as  to  education,  29,  116,  137. 
his  authority  founded  in  nature,  189. 
if  an  immoral  character,  85, 139,  166. 
irreligious,  168. 

if  unable  to  educate  them,  147,  166. 
if  to  thev  injury,  143. 

having  acquiesced  in  education  by  others,  141,  et  seq* 
wishes  of  as  to  education  regarded  by  court,  47»  106, 149» 
171. 
as  to  religious  £uth,  1 18,  ef  seq. 
how  to  be  ascertained,  120,  149. 
bound  to  educate  children  religiously,  117»  166,  168. 
according  to  their  fortune  and  expectations,  117»  166.  168. 
must  maintain  his  children,  112,  177,  268,  303. 
at  law,  112,  177,  268,  303. 
in  equity,  if  of  ability,  1 12.  803. 
during  his  life,  112.303. 
his  posthumous  children,  304. 
even  if  will  gives  maintenance,  113. 
need  only  allow  necessaries,  306. 
his  ill^timate  children,  112,  115. 
being  a  lunatic,  how,  115. 
his  authority  subordinate  to  the  court.  161,  186. 
may  be  interfered  with  by  court,  5,  9,  21,  160,  186. 
on  what  principles,  161,  186. 
not  unless  child  have  property,  199. 
cannot  be  absolutely  removed  from  guardianship,  39, 87, 163, 164. 
unless  disqualified  at  law,  39,  87.  163, 164. 
or  disclaim  or  become  lunatic  or  refiiae  to  act,  39,  87.  163, 

164,  166. 
or  have  abandoned  his  right,  45. 
may  be  superseded  from  guardianship  if  gK»«ly  immoral  or  u-- 
religious,  34,  39,  40,  138,  166,  168. 
not  however  at  law,  55,  57. 
nor  unless  he  corrupt  the  children,  SS,  171. 
for  maltxeating  children  or  mother,  S9f  79,  173. 
refusing  or  n^lecting  to  maintain  them,  177,  268. 
deserting  them,  166. 
or  acting  to  their  injury,  21,  138. 
if  insolvent,  166,  176. 
in  embarrassed  circumstances,  192. 
if  lunatic  or  attainted,  177,  178. 
wholly  resident  abroad,  40,  74. 
if  he  return,  reinstated,  175. 
pennitted  when  to  take  child  abroad,  29,  135. 
when  child  to  go  to  him,  30. 
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ifalien.  40,  74,  171. 

if  of  irregular  habits  and  marrying  mt 

•  on  grounds  of  religious  faith,  168, 17* 

contriving  unequal  marriage  of  his  chi 

where  gifts  to  his  children  on  cond 

guardianship,  44,  87, 141,  18 

where  he  has  acquiesced  or  const 

if  there  be  also  a  gift  to  him,  45, 

restrained  from  interfering  with  custody  < 

166,  174. 

from  possessing  himself  of  their  pers 

so,  35,  166,  174,  189. 
from  taking  infant  abroad.  27,  29,  1 S 
allowed  to  do  so,  when,  29,  80, 
restrictions  on  so  doing,  139,  ll 
from  taking  children  from  school  wl 
139,  166,  173,  189. 
ordered  to  pay  costs  for  so  doing,  { 
from  taking  from  persons  with  whom 
controlled  as  to  education  of  children  by  < 
scheme  of  education  imposed,  186,  1 
not  usually,  378. 

if  unable  to  educate  children  proper! 
if  educating  them  immorally,  139,  I 
unwilling  to  educate  children,  141, 

not  if  able  or  willing,  194. 
acquiescing  in  education  by  others, 
consent  of  to  marriage  of  child  required,  ' 
cannot  be  compelled  or  supplied,  20 
brought  up  before  court  for  clandestine  n 
settlement  by,  mitigates  contempt  of,  22t 
maintenance  given  to  for  child,  when,  27 
non-abflity  of,  no  reason  for,  when, 
gift  to  for  maintenance,  300. 
in  case  he  surrender  or  be  deprivec 

307. 
if  he  desert  or  neglect  children,  30( 
in  such  cases  maintenance  not 
allowed,  if  he  be  not  of  sufficient  al 
what  is  such  ability,  305. 
although  a  trust  for  accumulation, 
if  a  hardship  to  his  other  children, 
if  maintenance  be  a  bounty  to  him 
if  part  of  execution  of  trust  or  com 
for  past  time,  when  given  to  him,  t 
maintenance  not  given  to  him,  330,  334 
if  of  ability  to  maintain  Uiem,  303, 
although  an  express  trust  or  direct 
or  special  case  be  made,  304,  308, 
or  trust  for  infants,  331. 
if  gift  to  or  contract  for  benefit  of. 
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interest,  how  calcalated  in  such  acase»  349. 
reference  as  to  ability  of,  when  made,  366. 
maintenance  how  given  to  when  trustees  have  diaoretion  to  allow 
333. 

maintenance  not  deducted  in  fiivonr  of  from  legacy  to  child,  335. 

nor  if  father  dies  indebted  to  children,  335. 
maintenance  deducted  on  account  on  voluntary  settlement,  335. 
when  liable  to  children  for  arrears  o^  335. 
circumstances  of  considered  in  allowance  of  maintenance  343. 
if  dead,  what  master  must  report,  367. 
may  petition  for  maintenance  for  child,  372. 
payment  of  maintenance  to,  373. 
under  statute,  371. 

although  not  appointed  guardian,  3?5. 
even  if  insolvent,  373. 

scheme  imposed  then,  378.. 
covenant  by  when  binding  infant,  4€>0,  et  tea. 
agreement  by  to  give  daughter  a  fort;TOe,  whra  bindiuff.  408. 
making  gift  to  infimt  cannot  reclaim.   411^  ^' 

payment  of  legacy  to  for  child,  invalid,  427. 

when  consisting  of  trinkets,  42^, 
advancement  by  not  in  general  valid.  304,  427. 
giffc  to  legacy  of  intrust  for  child,  428. 
payment  to,  acquiescence  by  child  in,  440. 
enjoined  fieom  committing  waste  aa  guaidian  601. 
covenant  by  confirmed  by  child,  440. 

accountable  as  guardian,  604,  605.     See  Guardian,  Aceouni. 
gifta.  conveyances,  and  settlemento  to  by  child,  when  valid,  64d,e46. 
when  void,  645,  646,  et  teq. 
must  not  take  advantage  of  son's  distress,  646. 
taking  bond  firom  son  to  refund  wife's  fortune,  650. 
breacli  of  trust  by  aoquiescenee  in  by  son,  eSBoct  oi,  666,  68 1  • 
porclmasing  in  name  of  son,  when  construed  an  advanoementy   V53, 

FEE, 

tenaxmt  of,  entitled  to  mainteni^ee,  258. 
incuzibrances  on,  how  to  be  paid,  529. 

effect  of  payment,  5S0. 
tiinl>er  cut  on  during  minority,  535,  540. 
mines  opened  on,  536,  541. 
court,  cannot  bind  during  minority,  435,  566. 
FELONY, 

peraon  guilty  of  not  to  have  custody  of  child,  58,  80,  178« 
diaqualified  for  guardian,  58,  80,  178, 165,  I99. 
infant  guilty  of,  power  of  court  as  to,  109. 
FEMALE, 

guardianship  of  person  of  determines  by  marriage,  16*  66«  64,  155. 

not  if  testamentary  guardian,  65,  94. 
90  the  jurisdiction  over  her  person,  21,  89,  46,  130. 

not  in  cases  of  marriage  in  contempt,  204,  et  seq» 
authority  of  testamentary  guardian  not  determined  by  her  marriage, 
96,  131. 
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cannot  be  made  a  ward  after  marriage.  16,  218. 

jurisdiction  over  estate  of,  when  continues  after  marriage  or  fall  age, 
222,  et  nq.  781  et  seq.     See  Jurisdietion,  Settlement. 

settlements  of  property  of,  404,  et  teq.  666,  780.  et  $eq, 
as  a  punishment  on  husband  in  contempt,  204. 

ravishment  or  abduction  of,  how  punished,  77t  201. 

elopement  of,  authority  of  guardian  on,  80. 

illegal  marriage  of,  155,  201. 

how  court  wiU  proceed  on,  222. 

clandestine  marriage  of,  220.  et  aeq. 

clandestinely  marrying  infimt,  224, 242. 

if  a  lunatic,  224.     See  Wife. 
FEME  COVERT, 

cannot  confirm  660. 

will  by,  409. 

exercise  of  powers  by,  409. 

settlement  of  her  property,  78 1 ,  e/  »eq.     See  Settlement,  Wife. 
FEOFFMENT. 

by  in&nt,  432,  488, 443. 

to  infant,  410. 
FINE, 

by  infant,  validity  of.  389,  390,  et  »eq. 

on  copyhold  payable  by  or  to  infiuit,  396, 489. 
under  enfranchisement  act,  490,  491. 

on  leases  taken,  granted,  or  renewed  by  infants  how  to  be  disposed 
of,  456,  et  seq. 

conveyance  ordered  by  under  7  Wm.  4,  c.  19 — 464* 
FORECLOSURE, 

decree  for  against  ancestor  mdces  in&nt  a  trustee,  478,  480. 

decreed  against  infimt  of  mortgage,  672,  803,  804,  806. 

infimt  has  a  day  to  show  cause  against  decree  for  after  attaining  age, 
484,  575,  808.  804. 
notwithstanding  the  statute,  800,  803,  804. 
unless  sale  ordered  when  no  day  given,  576,  800,  803,  804. 

costs  of  suit  for.  728,  801,  813. 

when  infimt  may  make  new  defence  or  redeem,  804. 809. 

cause  to  be  shown  against  decree  for,  577,  806,  808. 

may  be  set  aside  for  fraud,  797,  809. 
FOREIGN  GUARDIANS,  74,  43, 107. 

as  to  estate  545. 
FOREIGN  COUNTRY, 

receiver  over  property  in,  553. 

property  in,  how  secured,  585.     See  InfamU. 
FOREIGNERS.     See  AUene,  Chuardiam,  Husband. 
FORFEITURE, 

of  guardianship,  39,  56,  61. 

by  infimt,  how  fiur  he  is  bound  by,  395,  416, 432. 
FORCE.     See  Cruelty^  Burets. 
FORTUNE, 

of  infimt,  he  must  be  educated  suitably  to,  147,  308. 

married  suitably  to,  208,  232. 

maintained  suitably  to,  342,  345. 
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to  fortune  he  has  at  time,  not  what  falls  in  afterwards,  34.'i. 

amount  of  to  be  reported  on  by  roaster,  367. 

paid  out  of  court  wrongfully,  594,  734. 

when  bill  to  be  filed  as  to,  369. 

settlement  of.     See  Settlement^  Penamd  Eetate. 
FRAUD, 

as  to  custody  of  infiint,  effect  and  punishment  of,  80. 

of  in&nt  takes  away  privileges  of  infancy,  412,  426,  431. 

and  bars  his  relief,  693. 

payments  obtained  by  infiints  in,  bind  them,  428,  429. 
by  in&nts  in,  432. 

of  infant  as  to  his  marriage,  233. 

of  infant  punishable,  447. 

by  trustees,  guardians,  &c.  how  punished,  683. 

costs  as  to,  733,  et  sep. 

conveyance,  gift,  or  security  in  to  guardian  by  in&nt,  void,   640» 
642,  644. 
to  parent,  646. 

a  reason  for  opening  accounts  settled  by  infants  when  of  age^  654. 

in  a  confirmation  or  release  invalidates  it,  662. 

inadequacy  of  consideration,  how  Car  constituting,  660. 

may  be  confirmed  after  age,  439,  650. 

in  general  prevents  the  bar  by  lapse  of  time,  662,  678. 
not  if  discovered  or  discoverable,  680, 684. 

relief  as  to  barred  by  the  Statute  of  Limitations,  when,  684 . 

due  diligence  as  to  discovery  of  required,  680,  685. 

when  may  be  cured  by  time  only,  691. 

deprives  trustee  or  guardian  of  allowances,  717. 

payment  of  money  out  of  court  in,  594,  734. 

dismissal  of  bill  obtained  by,  765. 

of  prochein  ami  in  suit,  effect  of,  764,  774. 

decree  in  not  binding,  796. 

how  to  be  impeached,  797,  809. 

may  be  shown  for  cause  against  decree  in  foreclosure  and     otlier 
suits,  809. 
FREEMAN, 

of  London  cannot  devise  guardianship,  65. 
FRIENDLY  SOCIETY, 

in&nt  may  be  member  of,  426. 

infant  trustee  of;  compellable  to  convey  under  statutes,  472. 
FUND, 

out  of  what  maintenance  or  advancement  payable,  350. 

master  to  report  which,  368. 

if  not  ascertained,  368. 

if  belonging  to  otlier  parties,  351. 

out  of  realty  or  personalty,  352. 

belonging  to  infimts  absolutely  or  contingenily»  352.         -ft.    ^ 

in  what,  investment  of  infant's  estate  should  be  made.  591,  639. 
See  Stock,  Investment,  Settlement, 
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GAVELKIND, 

gDardiamhip  in,  69,  62. 
•abject  to  tocige  gnaidianahip,  599. 
excepted  from  copyhold  enfrancluBenieiit  act,  490. 
GIFTS 

to  infimts  on  condition*     See  drndUiom, 

on  condition  as  to  gnardianthip,  43,  180|  184. 

as  to  education,  141. 

marriage,  245. 
to  guardian,  eflkct  o(  245,  et  teq. 
Tested  and  absolute  entitle  donee  to  maintfnanfift,  2SS* 
contingent  when  do  so,  264,  278. 
vested,  but  postponed  in  possession,  264,  278. 
contingent,  or  postpotied  to  children,  or  by  person  m  ioeo  parenUt^ 
268,271,278. 

consent  of  the  donees  over,  when  requisite,  268,  271,  278. 
of  maintenance  it  must  be  allowed,  288. 

out  of  property  of  third  parties,  290. 

extended  to  others  not  within  the  words  of  the  gift,  294. 
of  a  fund  to  third  parties  subject  to  trust  for  maintenance  of  chfl- 

dxen,  300,  332. 
of  maintenance  to  parent,  332. 
by  infimts  when  Talid,  481, 434* 

if  not  taking  effect  by  ddivery,  450. 
to  guardians  and  trustees  by  infrmt  attaining  ^e.  void,  640,  ei  teq. 

so  if  to  servants,  tnton,  and  others,  640,  ei  teq. 

when  valid,  640,  646. 

of  stock  to  guardian  void,  644. 

obtained  by  parental  influence,  645,  et  seq* 

made  valid  by  settlement  or  rdease,  651*  ei  aeq. 
by  confirmation,  659. 
to  infimts  valid,  if  for  their  advantage,  410. 

always  presumed  to  be  for  their  own  benefit,  759. 

for  one  purpose  may  be  applied  to  another,  754< 
GOODS.     See  ChaUeh,  Personal  EeUUe. 
GRANDCHILD, 

not  within  custom  of  London,  69. 

not  within  statute  guardianship,  64. 

to  be  maintained  by  whom,  112. 

maintenance  when  given  to,  260,  272,  et  eeq,  265. 

although  grandJGither  of  ability,  304. 
GRANDFATHER, 

appointed  guardian,  100. 

cannot  appoint  statute  guardian.     See  Omardim^, 

may  be  guardian  in  socage,  60. 

must  maintain  grandchild,  when,  112. 

under  no  obligation  to  do  so  in  equity,  304. 
allowed  maintenance  for  grandchild  without  regard  to  his  ability,  304# 
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GRANTS. 

by  infants,  444. 

if  not  taking  effect  by  delivery  void  or  voidable,  450. 
to  guardian  or  trustee  by  infant  on  attaining  age  void,  642,  644. 
GUARDIANS  OF  THE  PERSON, 
appointment  of,  87,  el  seq. 
cases  in  whicb  appointed,  33,  37. 

infiint  must  bave  property,  37*  38. 

offer  to  provide  for  bbn  not  enougb,  37,  38. 
wbere  none  at  law,  37»  38. 
not  to  females  after  marriage,  39. 
wbere  legal  guardians  superseded,  39. 
or  disqualified  at  law,  39,  41. 
insolvent  or  bankrupt,  41 ,  1 39. 
maltreat  infant,  41,  139. 
desert  infemt,  40, 166. 

grossly  immoral  or  irreligious,  40,  41, 139, 166. 
always  resident  abroad,  40. 
disclaiming,  39, 42. 
refusing  to  act,  43,  52, 163. 
dying,  4,  38, 42,  64.  103. 
inefficiently  appointed,  42. 
appointed,  althongb  infimt  bas  appointed  guardians,  42. 
so  also  althougb  foreign  tribunals  bave  done  so,  43,  74. 
so  also  wbexe  tbird  parties  bave  given  benefits  to  in&nts,  on 

condition  of  a  specified  goaidiansbip,  43,  87. 
so  also  altbougb  infont  abroad,  38, 46. 
sttcb  guardian  of  person  need  not  give  security,  47. 
must  signify  intention  of  acoeptmg.  95. 
may  be  dischaxged  for  misconduct,  or  at  pleasure  of  tbe  court, 
47,  163. 
not  at  bis  own  request  only,  41 . 
may  by  consent  of  all  parties,  41. 
must  act  if  once  acted,  41. 
persons  to  be  nominated  by  that  court,  47*  et  seq, 
those  whom  all  agree  in,  47*  ^  '^9* 
those  whom  tbe  court  approve  after  a  reference  to  the  master, 

47,  82,  97. 
religious  opinions  of  persons  to  be  appointed,  47,  et  seq.f  50, 

169.     See  Roman  CathoUes^  Disaenten. 
not  immoral  or  irreligious  persons,  47,  50,  67,  168,  171* 
nor  blasphemous  or  pro&ne  convict,  47,  50,  67,  168,  171. 
married  woman  may  be,  50. 
insolvent  incapable,  cruel,  absent,  50,  51,  79. 
must  be  resident  within  jurisdiction,  29,  30,  51. 
not  wife  living  separate,  29,  30,  51. 
not  persons  disqualified  at  common  law,  29,  30,  51,  165. 
persons  nominated  by,  or  agreeable  to,  the  in&nt,  51, 52,  e<  uq. 
survivors  of  court  guardians,  if  one  dies,  103. 
legal  guardians  when,  86,  et  $eq> 

the  several  kinds  of  legal  guardians,  64,  et  seq.    See 
Guardianship. 
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dbquAlificatioiM  for,  165. 

in  chivalry  abolished,  165. 

if  incapable,  or  dying.  62,  165. 

not  removeable,  when,  39,  62,  679  1^3. 

per  cause  de  ward,  39,  62,  67>  163. 

remedies  for  at  law  as  to  the  person,  75. 

by  statute,  77. 
entitled  to  custody  of  child  at  law,  7B,  87- 

not  if  it  would  be  liable  to  cruelty  or  duress,  77,  73» 

87. 

remedies  against  at  law  as  to  the  person,  81. 

father  when  appointed,  86. 

statute  guardian,  94. 

if  insufficiently  nominated,  43. 

mother,  97. 

other  relations,  100. 

parties  maintaining  or  benefitting  infants,  100. 
mere  offer  to  do  so  insufficient,  102. 
appointment  of^  how  made  by  the  court,  81,  et  seq. 
by  petition  only,  2,  7i  81. 

but  a  suit  may  become  necessary  for  maintenance,  368. 
reference  as  to  when  required,  82. 
by  bill  and  decree,  84. 

by  petition  or  motion  in  suit,  even  though  father  plaintiff,  198. 
no  security  given  by,  except  specially,  105. 
authorities  and  duties  of  in  equity,  106,  et  »eq. 
enforced,  how,  26,  107* 

to  compel  infant's  obedience,  33,  42,  52,  136,  165. 
for  his  protection,  26,  111.     See  Marriage, 
in  case  they  disagree,  27,  106,  136,  140. 
by  habeas  corpuSy  35,  78. 
if  iniiEmt eloigned,  107,  111. 
of  foreign  guardians,  107* 
of  guardians  appointed  by  the  court,  108. 

where  £Either  living,  only  curator,  108. 

directions  to  by  court,  109. 
as  to  residence  and  custody  of  infant,  33,  35,  109,  et  seq. 

must  keep  him  within  jurisdiction,  28,  et  seq.  121, 187. 

may  change  his  domicile,  32. 

must  not  ill  use  him,  128. 
as  to  maintenance  of  in&nts,  111,  252,  et  seq.  717- 

may  only  provide  necessaries,  111,  252. 

accountable  for  expenditure,  as  to.  111,  252. 

may  do  what  court  would  do,  253. 

where  interest  vested  present  and  absolute,  258. 

when  contingent  or  postponed,  264. 

for  children,  or  if  donor  m  loco  parentis^  27 1. 

if  maintenance  expressly  given,  287. 

safe  in  paying  what  court  orders,  375. 

not  more  than  amount  specified,  292. 
except  in  a  special  case,  335. 
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amount  of  maintenance  which  may   be  expended,  841, 
et  9eq.  251. 

must  not  exceed  income,  345,  348. 

when  may,  347,  348. 
annual  sum  allowed  for,  not  items  or  charges,  34S,  349. 
fund  out  of  which  to  pay  maintenance,  350. 

out  of  principal,  when,  252,  350,  355,  356. 

out  of  the  reversion,  357,  et  seq, 
may  petition  for  maintenance  under  statute,  259, 372, 487. 

in  other  cases,  259,  372,  487. 
payment  of  maintenance  made  to,  373,  376,  487. 

under  statutes,  372,  259,  487. 

should  he  named  in  the  order,  372,  259,  487. 
if  superseded,  how  maintenance  allowed  to,  378. 
if  taking  child  abroad,  378. 
forced  to  account  for  application  of  maintenance,  377. 

in  what  way,  379. 
advancement  by,  380. 

payments,  when  allowed  to  for,  384,  386,  387,  717. 
where  no  power  or  trust,  385. 
when  there  is  a  power,  386. 
as  to  the  education  of  wards,  20,  et  seq.  116,  et  seq,  136,  et  seq, 
as  to  his  reb'gious  fiuth,  117. 
according  to  expectations  of  ward,  147,  1 92. 
obedience  to  parents,  120. 
as  to  marriage  of  his  ward,  121,  152,  202. 
if  marriage  of  doubtful  yalidity,  155. 
his  consent  required  to,  124,  152,  202. 

by  statute,  156,  216. 
parties  roanying  without,  how  punished,  125,  153,  202. 
his  remedies  as  to,  124. 
must  not  disparage  ward  in,  124,  127,  178,  225,  227, 

etseq. 
recognizance  as  to,  when  to  give,  128. 
how  determined,  130. 

disclaimer,  42,  163,  131. 

by  suspension  or  supercession,  166,  et  seq, 

by  the  marriage  of  ward,  when,  130,  516. 

of  guardian,  180,  516. 
infiint  attaining  twenty-one,  when,  22,  130,  506,  516.  - 
discharge,  131. 

upon  own  application,  41. 
hy  consent,  42. 
dying,  42,  65,  130. 
hy  filing  a  hill  in  equity,  132. 
lunacy,  attainder,  &c.,  165,  177^* 
by  gifts  to  on  condition  of  relinquishing  office,  141,  e<  seq. 
death  of  one  of  court  guardians,  35, 103,  130. 
authority  of  court  over  as  to  the  person,  158,  et  seq. 
on  what  principles  exercised,  21,  159,  ff<  seq.  161. 
any  one  may  invoke,  21,  25. 
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not  exercised,  uoleM  infimt  bave  property,  198,  199. 

formal  mode  in  which  exexciaed»  197,  ei  teq, 

cases  in  which  it  will  be  exercised,  9,  160,  ei  seq. 

court  will  act  against  without  regard  to  prayer  of  bill  or 

petition,  198. 
may  force  guardian  to'  produce  inftnt  in  court,  when,  162. 
compel  guardian  to  act,  when,  41,  42,  600. 
entire  removal  of  by,  41,  163, 597. 
not  without  bOl,  197. 
of  iather  not  possible,  39,  163. 
nor  of  statute  guardian,  41. 
suspension  and  superoession  of  by,  166,  ei  eeq* 
not  without  bill,  197. 
but  in&nt  protected  on  petition  only  by  any  person  ibr 

them,  197,  198. 
ibr  immorality  and  irreligion,  166,  170. 
injury  done  or  attempted,  21. 
for  religious  fidth,  169. 
cruelty  and  ill  usage,  173. 
for  ill  conducting  ^ucadon,  138. 
alienage  linng,  or  taking  ddldren  out  of  jurisdiction,  174. 
disinclination  of  infant,  52,  53. 
bankruptcy,  insolvency,  41,  177. 
abandonment  or  neglect,  41, 177. 
personal  incapacity,  4,  41,  65,  132,  164,  177. 
lunacy,  41,165,  177. 
injury  perpetrated  or  attempted  to  ward's  property  or 

person,  178,  579. 
disparagement  on  maziiage,  5,  6,  178,  221,  el  seq, 
on  account  of  gifts  by  third  parties  on  condition,  180. 
concerned  in  dandndne  marriages,  how  punidied,  221 ,  ef  eeq. 
rules  and  conditions  imposed  on  by  court, 
on  petition  or  by  suit,  197* 
as  to  residence  of  ward,  26, 27, 186, 188. 

if  differing  as  to,  court  decides,  27. 
if  taken  abroad,  28,  ei  eeq.  187. 
as  to  schools,  188. 
education,  34. 35, 190,  378. 

not  generally  on  natural  and  testamentary  guardians, 
378. 
on  account  of  poverty,  192. 

unable  to  educate  ward,  192. 
not  if  able  to  do  so,  192. 
as  to  marriage  of  infimt,  194  ei  eeq.  203. 

consent  of  to,  nullified,  8,  12,  196,  203,  204. 

cannot  be  compelled,  203. 
restrained  from  permitting  his  ward  to  marry  a  wtrd 

of  court,  196. 
consent  of  guardian  refused,  when,  may  be  supplied 

under  statute,  196. 
a  contempt,  marrying  a  ward  without  consent  of,  204. 
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how  punished  for,  221. 
contravening  orders  of  court,  guilty  of  contempt.  199. 
but  which  cannot  be  punished,  unless  in£uit  a  waiti,  198* 
foreign  guardians,  authorities  of  as  to  the  person,  74, 43.  107. 
OUARDIANS  OF  THE  ESTATE, 
authorities  of.  525,  el  seq. 

when  mig^t  suffer  recovery  for  infant.  391. 

admission  of  to  copyholds  for  infant  under  statute,  396, 489. 517* 

represent  infiemt  lord  under  Copyhold  Enfranchisement  Act,  491 « 

may  bring  actions  as  to  copyholds,  490. 

surrender  of  lease  by,  when  valid,  401. 

powers  of  to  grant  and  accept  leasee  by  statute.  456,  et  seq. 

taking  or  renewing  leases  to  iofiuit.  411. 

may  bind  infisnt's  property  by   marriage  settlement,  when, 

402,  404. 
laches  of.  how  far  bmding.  407,  504. 505,  629. 
as  regards  third  parties,  418,  419. 
if  notice  or  no  consideration,  419. 
notice  of  incumbrance  to,  binds  infants,  441. 

so  misrepresentation  by,  on  sale,  441. 
sale  for  valuable  consideration  by,  441,  688,  etseq. 
submission  to  award  by,  400,  434,  532. 
may  be  administrator  cinranfe  mtaoHlale,  423,  425. 
payments  to,  when  valid,  426,  428,  517,  520. 
by,  for.  or  to  in&nto,  428,  525,  715,  718. 
if  expressly  authorised,  429. 
election  by  for  infimt,  448. 
under  statutes,  enabling  infimt  trustees  and  mortgagees,  460| 

464,  468,  478. 
under  Church  Building,  Clergy,  Land  Tax,  Tithe  Commute' 
tion.  Drainage,  and  such  like  Acts,  492,  ei  seq,  498* 
of  the  estote.  appointed  by  the  court,  when,  508. 
when  not,  523. 
when  two  suits,  509. 
persons  whom,  508,  523. 

administrator  dsunawte  minoritate,  423. 
guardians  at  law,  509. 

guardians  in  socage,  509. 

by  statute,  512. 

by  custom,  514,  545. 

in  tort,  518,  605. 

by  election  of  Infant,  518. 

remedies  at  law  against  as  to  the  estate,  521,  518. 

for  as  to  estate,  521,  518. 
allowances  to,  522. 
appointment,  mode  of,  by  court,  523. 
recognizance  by,  523,  525. 
duties  of  guardians  as  to  estate,  525. 

when  appointed  by  court  are  in  nature  of  receivers,  625. 
if  the  infant  be  not  a  ward,  525. 
such  guardianmustaccountannually  and  paybalances,526- 
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GUARDIAN  OF  THE  ESTATE-c-pKiw, 
always  bound  to  confoim  in  direction 

guardian,  526. 
must  safely  keep  property,  526, 

money,  how,  527. 
act  for  infant's  benefit,  527, 
lackea  of,  how  far  answerable  for  to  i 
ought  to  make  profit  of  estate,  501. 

not  for  himself,  504, 
to  get  in  and  realise  it,  528, 

invest  it,  how,  528,  591,  625, 1 
if  on  mortgage,  625. 
if  already  out  on  valid  security 
pay  debts  and  interest,  how,  530. 
fake  assignments  of  mortgages, 
put  of  what  estates,  531. 
if  with  his  own  money,  how  re- 
may  release  and  compound,  wl 
See  Debts. 
may  submit  to  an  award  for  infant, 
should  maintain  infants,  533,  717. 
how,  if  ordered  by  court,  533, 
lease  the  estates,  534,  535. 
perform  services,  rationetetiurcB,  01 
not  change  nature  of  estate,  r)35, 

as  purchase  land,  or  pay  char; 
when  may  do  so,  537,  540. 

mfant  must  have  option  as  to. 
cut  timber  and  open  mines,  when, 
change  cultivation,  541. 
repairs  and  improvements,  541,  5( 
where  parties  indebted  to  infant  ar 
must  protect  property  by  action  oi 
only  part  with  it  to  parties  duly  ei 
not  to  pay  monies  to  infants,  but 

578,  593. 

of  customary  guardians,  545,  593 

foreign  guardians,  545,  693. 

may  do  without  suit,  what  would 

should  apply  to  court,  as  to  when 

as  to  change  in  property,  59. 

if  so  doing  their  powers  and  dutic 

autJioritiea  of,  as  to  estate  controlled  oi 

by  appointment  of  receiver,  309, 

if  committing  waste,  509,  4- 

insolvent,  bad  character.  54t 

absconding  or  abroad,  54U. 

not  merely  because  poor,  54 

neglect  or  declining  to  act,  i 

not  because  tenants  do  not 

most  not  be  receiver,  554. 
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by  injunction,  payment  into  court,  and  lorc^^  ^o  g,Ve  securitv 
when,  588,  699.  ^        •''^^' 

appointment  of  new  one,  178,  o88,  oi^^. 
mode  and  time  of  payment  into,  and   app^^^^^.^^  ^.^  ^^^ 

^J*  ^88. 
removed,  superseded,  and  enjoined,  when,  ^^T'. 

on  complaint  of  danger,  fraud,  neglect,  or  injury,  59 f, 
for  waste,  cutting  timber,  &c.,  598,  1  #  8, 
compelled  to  perform  duty,  when,  41,  42,  60O. 

cannot  relinguish  oflBce  until  duty  performed,  41,  42,  600. 

nor  on  own  application,  41. 
may  discharge  themselves,  when,  42,  131 «   601. 
compellable  to  account  for  infent's  property,  504,  602,  604. 
if  customary  guardian,  604. 
at  complaint  of  any  one  suggesting  danger,  603. 
cannot  avoid  doing  so,  605,  et  seq. 

although  claim  of  title,  605,  606. 
account,  when  dispensed  with,  605,  608,  692, 
principles  upon  which  compellable  to  account,  609. 
must  make  no  profit  for  himself,  609,  610. 

marriage  brocage  agreements,  gifls  and  securities  to  void 

609,  610,  641,  648. 
must  pay  interest  on  balances,  if  unemployed,  611,  613, 
623,  683. 
even  if  claim  of  title,  683. 
account  for  infant's  money  employed  in  trade  or  specu- 
lation, 613. 
how  answerable,  614,  633,  7O0,  704. 
excused  if  acting  bond  fide^  614. 
for  parting  with,  selling,  or  trafficking  with  property,  615. 
for  purchasing  property,  617. 

although  under  decree,  618. 
how  answerable,  618,705,  7o6. 
how  may  purchase  with  leave  of  court,  618. 
for  purchasing  ward's  estate  on  his  attaining  age,  620. 
for  leases  taken  or  renewed  of  infant's  property,  620,  622. 
must  make  good  all  loss  occasioned  by  his  misconduct,  623. 
See  Trtatees,  Executor. 
for  non-performance  of  duty,  623. 
instances,  623,  626,  628. 
improper  investment,  623,  626,  627,  628,  637. 
liable  for  fluctuations  of  unauthorized  fund,  623, 

626,  627,  628,  637. 
not  renewing  leases,  623,  626,  627,  628.  637. 
omitting  to  do  acts  directed,  626. 
for  negligent  or  incautious  performance,  629. 

Terence  between  negligence  and  corruption,  632, 
702. 
for  criminal  or  wilful  ill-performance  of,  633. 
although  no  express  directions,  633. 
if  expressly  directed,  635. 
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GUARDIAN  OF  THE  ESTATE-wi/ir^W 
although  merely  Em  powered 
for  delegating  authority,  63S. 
gifts,  conveyances  to  by  their  wards,  wlien 
jurisdiction  ai  to  extends  beyond  min 
when  may  be  valid,  641. 
in  consideration  of  advanixi  during  n 
to  son  of  guardian,  643. 
of  stock  to  guardian,  644. 
of  annuity  and  conveyance  according' 
extorted  covenant  to  release  from  inii 
relief  against  acts  of,  how  barred,  651,  et . 
tnay  be  by  in&nt  after  age,  not  bcfnre 
by /one  covert,  when,  C51,  653. 
by  settlement  and  release,  651,  652. 
when  such  invalid,  658,  el  teq. 
by  confirmation  and  adopdon,  659. 
acquiescence  or  waiver,  665. 

must  be  proved  by  party  allegi 
by  laches  and  lapse  of  time,  668,  el  j 
grounds  and  reasons  of  rule,  &} 
caaes  in  vrbicb  a  bar,  674,  el  se 
by  Statute  of  Limitations,  6S2. 
by  purchases  for  consideration,  6SR. 
where  account  dispensed  with  by  th 
where  infant  guilty  of  Iraud,  693. 
allegation  of  ignorance,  and  want  i 
by,  676. 
time,  from  which  to  account,  694. 

onus  of,  proving  case  when  thrown 
time  up  to  which  to  account,  698. 

after  the  infancy  determined,  when. 

amount  of  compensation  due  from,  690 

fund  out  of  which  to  make   coinpens^ 

Trustee. 

when  out  of  his  own  property,  70£ 

and  in  hands  of  representativ 

if  bankrupt,  709. 

mode  of  compelling  account  and  c 
injunction,  710. 
atlowancei  made  to  or  on  account  agnir 
remuneration  for  trouble,  when,  7 
interest  on  debts  pmd,  or  advance 
■hould  keep  regular  accounts,  71(. 
agents,  when  oJlowed  to,  717. 
for  maintenance  or  advancement 
payment*  by,  to,  or  on  behalf  of 

costs  of.    See  Costs. 

sm'ts  by.     See  Suits. 

GUARDIAN  AD  LITEM, 

defends  suits  for  infanta,  7S0. 
assignment  o^  how  compelled,  780,  7i 
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GUARDIAN  AD  LITEM— continued. 
who  he  may  be,  781. 
how  appointed,  782. 
duties  of  as  to  defence,  783. 
removeable,  when,  783. 
may  compromise  suit,  when,  784. 
when  co-defendant,  784. 
how  to  proceed  if  defence  on  oath,  784. 
how  to  swear  to  answer,  784,  785. 

commission  for,  784, '785. 
how  assigned  if  infant  abroad,  786. 
who  may  apply  for.  786. 
answer  of,  is  not  that  of  in&nt,  787. 
consent  of  to  decree  against  infant,  798. 
costs  of,  812. 

said  may  be  appointed  by  letters  patent,  74. 
GUARDIANSHIP, 

of  infants,  the  crown  has,  2,  8,  504. 

Court  of  Chancery  has  not,  but  has  the  care,  2,  8,  504. 

of  bastards,  14,  1 6,  73.     See  Bastards. 

of  felons,  199.     See  Felon$. 

of  females,  16.   See  Females,  Wife. 

how  determined,  14,  16,  96,  130,  141,  166,  177,  506. 

forfeited,  how,  39,  56,  62. 

abandoned,  41,  et  seq.  44,  77>  176. 

disclaimed,  39,  42.  63,  65,  131,  163. 

cannot  be  disposed  of  by  third  parties,  44,  66. 

may  be,  when,  43,  et  seq. 
not  assignable  at  law,  56,  62. 

nor  transmissible  or  devisable  except  under  statute.  65. 
is  for  benefit  of  in&nt,  61. 
disqualifications  for,  39,  41,  165. 
right  of;  where  decidable,  78,  104. 

how,  104, 
jurisdiction  over,  159,  160. 
is  a  trust,  when,  4,  9,  10,  159. 
by  nature,  nature  and  incidents  of,  54,  et  seq^  99. 

extends  only  to  person,  54,  et  seq.  99. 

is  of  all  children,  99. 

is  a  trust,  129,  et  seq. 
in  socage,  59,  et  seq.  509. 

remedies  of  at  law,  75,  513. 

at  his  peril  what  is  expended  for  maintenance,  252. 

superseded,  when,  166,  178. 

if  not  of  sufficiency,  guardian  in  must  account,  160. 

of  estate,  509.  et  seq. 

powers  over,  510,  et  seq. 
personal  estate,  426,  510,  et  seq. 
for  nurture,  63. 

is  only  of  person,  63. 

remedies  for  at  law,  75. 
by  statute,  nature  and  incidents  of  as  to  person,  64,  c^  seq 
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GUARDIANSHIP— e<m^tn«eci. 
in  equity,  94. 
is  a  trast,  159,  161. 
equal  to  and  has  same  remedies  as  father,  65,  94. 

as  socage  guardian,  77. 
supersedes  socage  guardian,  62. 
not  assignable  or  transmissible.  85,  94. 
does  not  include  married  children,  516. 
who  alone  can  constitute,  516. 

guardian  cannot  appoint  another  himself,  52,  66, 95,  516. 
what  a  good  appointment,  65,  96. 

under  late  statute,  68,  516. 

infants  may  constitute  by  deed,  516. 
if  appointment  incomplete,  but  intended,  court  will  carry  into 

effect,  42,  43,  97. 
may  be  of  copyholds,  67. 
disqualifications  for  at  law,  67. 

by  statute,  67. 
commercial  firm  cannot  have,  95. 
remedies  for  at  law,  75,  513,  514,  522. 

by  statute,  77. 
authorities  of  as  to  bastards,  95. 
forfeiture  of,  65,  94,  96,  132. 
bankruptcy  lunacy  of,  41,  165,  177. 
attainder  of  effect  of,  4,  41,  84.  132,  164. 
death  of,  42,  65. 
declining  to  act,  54,  163. 

to  interfere  in  a  suit,  43. 
disclaimer  of,  42,  131,  163. 
dischaige  from,  41,  42,  599,  601. 
made  guardianship  of  court,  when,  95. 
authorities  belonging  to  in  equity,  95,  96,  106. 

against  mother,  96,  100. 
determination  of,  96,  130,  506,  516. 

marriage  of  infant  not  so,  516. 
authority  of  court  over,  33,  34,  159,  597. 

powers  of  aided  to  compel  infant's  obedience,  33,  42,  52. 

exercise  of  compellable,  41,  42,  600. 

for  putting  an  end  to,  41,  42,  163,  165. 

controlled  and  superseded,  4,  164,  &c.,  176,  et  seq,^  597. 
on  account  of  infant's  disinclination,  52,  53. 
not  without  bill,  85. 
receiver  appointe4  over  supersedes,  547. 
not  allowed  to  attend  before  master  unless  party  to  suit,  82. 
nature  and  incidents  of  as  to  the  estate,  514. 

personal  estate,  515. 

payments  to  him,  if  valid,  426. 
by  custom,  nature  and  incidents  of,  69,  516,  545. 

under  statute,  517. 
by  election  of  the  infant,  71,  518. 

powers  of  such  guardian  to  lease,  519. 
to  receive  payments,  520. 
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by  appointment  of  Ecclesiastical  Court,  72. 

of  royal  family,  74. 

in  tori,  74,  518. 

international  authority  of  foreign  guardians,  43,  74,  103,  107,  520, 

545,  546. 
authority  of  guardians  by  appointment  of  the  court,  47,  86,   102, 

508,  523,  525. 
authority  of  court  over,  597,  600. 

H. 

HABEAS  CORPUS, 

courts  of  equity,  act  by,  20,  25,  107. 
concurrently  with  courts  of  law,  36. 
grantable  in  vacation,  25. 
to  what  cases  applicable,  25.  36,  78,  107. 
to  obtain  possession  of  child,  56,  78. 
authority  of  courts  of  law  on,  79,  81. 
to  protect  child,  81,  198. 
HALF-BLOOD, 

how  far  entitled  to  guardianship  in  socage,  59. 
HEALTH, 

of  in£mts,  a  ground  for  allowing  them  to  go  abroad,  31 . 

for  giving  them  up  to  mother.  111. 
of  mother,  reason  to  allow  her  to  take  child  abroad,  when,  32. 
of  father  abroad,  reason  to  allow  child  to  go  to  see  him,  30. 
HEIRS, 

infiant  of  mortgagees  and  trustees  enabled  to  convey,  4fiO,  468, 

574,  800.  806. 
of  mortgagees,  how  far  within  1  Wm.  4,  c.  60—468,  471. 
compelled  to  convey  to  vendees  or  mortgagees  for  payment  of  debts. 

483,  572.  800,  806. 
debts  of,  how  to  be  paid,  513,  529.     Sec  Debis,  Saks- 

by  suit  in  court,  566,  800,  806. 
debts  due  to,  528,  624. 
entitled  to  an  issue  deviaavit  vel  non,  795. 
costs  of,  if  defendant,  813.     See  Costs. 
of  equitable  mortgagor,  813. 
•**•*-«  iHESSES, 

abduction  or  ravishment  of,  how  punished,  73,  77. 
HOUSE  OF  LORDS, 

jurisdiction  of  as  to  infaDts,  1 »  8. 
is  appellate  only,  19. 
HUSBAND, 

his  power  over  his  vrife's  person,  16,  21,  154,  215. 
as  against  the  guardian,  131. 
if  she  be  adannos  nubUes  and  not  a  ward,  215. 
in  cases  of  marriage  in  contempt,  35,  215,  223,  225. 
marriage  in  contempt  by,  21,  35,  215,  &c.  ,-       , 

if  illegal,  or  wife  not  adannos  uubiles,  separated  from  her,  3o, 
215,  223,  225. 
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restrained  by  injuncdoii  fifom  meddling  with  her  oClier  pro- 
perty, 155,  233,  238. 
after,  how  punished,  125,  221,  0t  teq. 
compelled  to  attend  court,  220. 

when  excused,  244. 
compelled  to  bring  ward  within  juiiadiction,  231,  241. 
committed,  125,  225. 

on  coming  within  jurisdiction,  243,  229. 
must  make  proposals  for  a  settlement,  233,  240. 
forced  to  make  settlement,  22,  156,  221,  224,  231. 
attends  master  on  settlement,  233,  241. 
what  interest  given  to  him,  234,  et  seq. 
usually  excluded,  235. 
when  not  so,  236,  238,  239. 
how,  after  tdcen,  husband  provided  for,  235,  237. 
discharged  from  contempt,  231,  241,  242. 

not  till  he  bring  ward  within  the  jurisdiction,  241. 
not  in  genera]  till  he  execute  the  settlement,  242,  243. 
when  undertaking  to  execute,  enough,  231,  238,  242. 

must  perform  it,  240. 
not  till  validity  of  marriage  be  decided,  243,  244. 
if  a  minor,  foreigner,  in  the  army,  243,  244. 
not  if  prosecuted  till  punishment  suffered,  243. 
costs  of,  241 ,  242. 
of  orphan  married  without  leave,  fined  and  committed,  70,  124. 
second  of  mother  must  maintain  her  children,  112,  314. 

may  elect  to  take  jointure,  449. 
ability  of  not  regarded  in  allowing  maintenance,  317. 
settlements  by  of  infant  wife's  property,  406,  407,  408. 
not  permitted  to  aid  wife  in  defeating  it,  406,  439. 
when  good  against  creditors,  408. 
nominated  administrator  durante  minoriiate  of  wife,  423. 
of  infant  trustee  compellable  to  convey  under  statutes,  472. 
intended  release  by  to  guardian  of  wife  void,  603,  642. 
uf  devisee  for  life  of  leaseholds  accountable,  608. 
bond  from  to  refund  part  of  wife's  fortune,  void,  650. 
extorted  from  by  guardian  of  infant  wife,  void,  648. 
bound  by  wife's  equity  for  a  settlement,  731,  732,  734. 
how  may  be  waived  in  his  favour,  739. 
by  contract  for  settlement,  when,  731,  732,  733,  734. 
settlement  by  order  of  court,  731,  732,  733, 734. 
if  his  settlement  not  the  wife's,  736. 
after  illegal  marriage,  735. 
if  wife  come  of  age  during  treaty  for,  735. 
if  of  property  to  wife's  separate  use,  736,  738. 
his  interest  under,  how  affected  by  nusconduct  of  wife,  738. 
undertaking  for  binds  him,  740. 

cannot  elude  settlement  by  Waiting  till  wife  of  age,  22,  735,740. 
interest  of  how  consulted  in  ordinary  settlements  by  the  court, 

744,  745. 
entitled  to  property  unsettled  and  all  future  property,  747. 
charged  with  costs  of  settlement,  when,  747. 
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of  guardian  al  law  is  guardian,  56. 

so  of  guardian  in  socage  is  guardian,  62. 

not  after  wife's  death,  62. 
of  testamentary  guardian  not  guardian,  65. 
nor  of  court  gnaidian,  130. 

attainder  or  misdemeanor  of  makes  no  forfeiture  of  wife's  guar- 
dianship, 65. 

I.  J. 

IDIOTS.     See  Lunatics. 
IGNORANCE, 

invalidates  settlement  of  accounts,  651. 

so  a  confirmation,  659,  661. 

prevents  lapse  of  time  being  a  bar,  674 

if  siUeged,  should  be  disproved  by  defendant,  676. 
JEWS, 

guardianship  of,  49,  63. 

may  devise  guardianship,  95. 

compelled  to  afford  maintenance  to  children,  197. 
ILLNESS, 

of  m&nt,  250. 

a  reason  for  his  going  abroad,  3 1 . 

for  his  being  given  up  to  mother.  111* 

of  mother,  32. 

of  father,  30. 

extraordinary  of  infimt,  an  extra  allowance  given  for,  251.     See 
Heakhf  Medicine. 
IMMORALITY  AND  IRRELIGION, 

of  guardian,  effect  of,  30,  34,  55,  138,  161,  171. 
INCAPACITATED  PERSONS. 

cannot  be  guardians,  50. 
INCOME, 

maintenance  to  be  proportioned  to,  346. 

and  not  exceed,  347. 

unless  more  wanted  and  forthcoming,  347. 

or  donor  direct  more,  347. 

if  fluctuating.  347« 

when  allowed  to  be  exceeded,  348. 

rules  of  court  as  to  management  of,  507. 
INCORPOREAL  HEREDITAMENTS, 

assurances  of  by  infants,  433,  444. 
INCREASE, 

of  maintenance,  how  obtained,  366,  371. 

reason  for,  343,  349. 
INCUMBRANCES, 

devise  subject  to,  how  fiur  affecting  maintenance,  262* 

payment  of  out  of  infant's  estate.  483,  et  sea.  529,  57** 
by  receivers,  563. 

paid  off  on  realty  ordered  to  continue  personalty  f  5^^' 

paid  off  by  court  out  of  personalty,  57 1. 

out  of  realty.  572,  ct  seq.  800.  et  aeq       See  Mortgagee*  Debts. 
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INDEMNITY. 

clause  of  to  trustees,  effect  of  on  aooount  by  them.  607- 
INFANCY, 

no  excuse  for  fraud,  412,  426.  431.  693. 
of  defendant,  no  excuse  for  laches  in  plaintiff,  681. 
INFANTS, 

who  are,  13. 

must  have  property  to  obtain  the  protection  of  court,  109 

distinguished  from  minors,  when,  73. 

en  ventre  sa  merCf  13,  14,  756. 

what  they  may  take  or  inherit,  411. 
may  have  suit  and  injunction,  756. 
illegitimate.     See  Bastards. 
felons,  199.     See  Felons. 
domicile  of,  16,  17,  32,  74.     See  Dc/mieUe. 
age  of,  how  ascertained,  18. 
legitimacy  of,  how  ascertained,  18. 
must  remain  within  jurisdiction,  26,  121,  134,  174. 
cannot  have  maintenance  when  out  of,  255. 
when  allowed  to  go  out  of,  28,  135,  382. 
benefit  of  the  great  rule  of  the  court,  20,  86,  100,  145,  202,  253* 

310,  742,  &c.     See  Benefit. 
court  will  act  for  without  regard  to  the  prayer  of  bill  or  ]x;titiuii,  19H. 
compelled  to  obey  guardians,  33,  42,  52,  136,  138,  165. 
to  return  to  school,  33,  42,  52,  136,  138,  165. 
if  withdrawing  from  guardian,  35,  42. 
eloigned,  107,  111. 

brought  up  into  court,  33,  et  seq.  106,  111,  199,  782. 
production  of  in  court,  how  compellable,  162. 
inclination  of  to  be  regarded  as  to  custody  and  guardianship,  .31, 
eiseq.  111. 
not  as  to  schools,  138. 
or  education,  150. 
on  habeas  corpus^  if  of  discretion,  allowed  to  go  where  he  pleases, 

58,  79. 
guardianship  of  at  law,  56,  et  seq.  99. 

in  equity,  86,  et  seq. 
custody  of,  158,  197.     See  Custody. 

remedies  of  as  to  his  person  against  guardian  at  law,  81,  520. 
in  equity,  as  to  removal  of  guardians,  163,  597. 
control  of  guardians,  186,  et  seq. 

Passim.     See  Habeas  Corpus,  Petition,  Svtt,  Account, 
Receiver,  Guardian,  Trustee. 
educaUon  of,  96,  133,  145.     See  Education. 

cannot  dispute  what  done  by  court,  151. 
marriage  of  controlled  as  to,  152,  et  seq.  195, 
not  after  annos  nvbiles,  1 52,  208. 
age  for  consent  to  marriage.  208. 
consent  of  guardians  to,  153.  195. 
when  marriage  of  illegal,  155. 

restrained  from  communicating  with  party  he  wislicb  tu  niarrv. 
155. 
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restrained  from  marrying  another  infant,  J96. 
marriage  protected  as  to.  201. 
by  statute,  201. 
attempted  marriage  of,  204. 
age,  fortune,  &c.  should  be  congruous,  207. 
actual  marriage  of,  how  protected  on,  214. 
contempts  as  to,  214. 

settlements,  if  a  female,  215,  224,  233.      See  Marriage^ 
Settlements. 
conditions  as  to,  in  gifts  to  infiants,  244,  395. 
maintenance  of  by  guardian.  111,  et  seq,  250,  ei  seq. 
by  statute,  112. 
by  parents,  304,  et  i^eq. 
by  the  court,  250,  et  $eq. 

out  of  what  interests,  258,  264,  et  seq. 
provided  by  donor,  287,  291. 

if  unapplied,  292,  261. 
at  discretion  of  third  parties,  296. 
having  another  provision,  303. 
having  respect  to  ability  of  father  or  other  persons,  304, 

et  seq. 
from  and  until  what  time,  322,  334,  337. 
when  for  time  past,  328,  et  seq,  j 

not  to  be  deducted  from  gift  or  legacy  to  infant,  335.  i 

infants  not  entitled  to  interest  on,  335.  { 

account  of,  335,  341,  343.  | 

double  maintenance  to,  340,  352. 
out  of  what  fund  or  property  given,  350,  et  seq. 
mode  of  obtaining  from  court,  354, 
if  party  subject  to  pay  be  an  infant,  870,  376.  |        j 

if  in&nt  out  of  jurisdiction,  377,  378.  I        \ 

advancement  for,  380. 

allowed  to  trustees  and  guardians,  when,  384. 
privileges  and  disabilities  of,  389. 

acts  of  record,  when  binding  on  them,  389. 
acts  by  in  pais^  when  binding,  393,  et  seq, 
acts  they  are  bound  to  perform,  393. 
conditions,  when,  394,  416. 

regarding  marriage,  395»  244. 
duties,  public,  395,  446. 
waste.  395,  416. 
express  customs,  395,  416. 
as  to  copyholds,  395,  416. 
statutes  as  to  copyholds,  395,  416, 489. 
grant  surrender  copyholds,  when,  397.  433. 
not  general  customs,  397 
contracts  by,  397*  399. 

for  necessaries,  399,  400. 

whatever  such  in  equity,  398,  399,  400. 

not  bound  by  account  stated,  399 

for  trade.  399,  414,  434. 

when  usually  binding,  400,  loi      ^^4. 
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INFANTS— eoaitfiMri. 

made  %ith  adTioe  of  court.  40i. 

for  apprentioesliip*  hutbaodry,  405. 
caoDot  oonfirm  or  lelnae,  651,  660. 
award,  when  boond  by,  400,  434,  532. 
cannot  acknowledge  a  debt,  431 . 
a  lease,  when,  431. 

receiving  rent  cannot  demand  it  again,  414. 
•ettlemenU  of  on  marriage,  402,  ei  seq.  404,  .435,  734,  737- 

jointore  to,  when  valid.  404. 
eqnitable  jointme,  405. 

separation  deed,  405. 

agreement  for  settlement,  405., 

covenant  to  settle  fatnre  property,  405. 

settlement  of  real  estate  of  female,  405,  736. 
if  to  separate  use,  736. 

acceptance  (kT  jointurr  or  pin-money,  406. 

settlement  of  personal  estate,  402,  435,  407,  734. 

settlement  of  real  estate  of  nude,  407,  735. 
exerdse  of  powers  and  anthorities  by.  408. 

when  valid,  408,  409,  410. 

administrator  infimt  selling  lease  to  pay  debts,  410. 

consent  by  female  in  oonrt  to  payment  to  husband,  410, 739. 

may  present  to  benefice,  410,  425. 

make  equal  partition,  410,  425. 

over  copyholds,  410,  425. 

may  be  a  commisnoner  for  taking  answer  of  an  infant, 
410,  425. 

appoint  statute  guardian,  516. 

appoint  a  guardian  for  himself,  43,  51,  71  >  518. 
may  take,  inherit,  and  accept  gifts,  &c.  410,  ei  seq. 
leases  of  his  property,  410, 433. 

cannot  make  his  tenant  a  trespasser,  433. 
liable  for  fraud,  412.     See  Fraud. 
insolvency  of,  412. 
partnerships  of,  412. 

when  plea  of  infency  would  injure  third  parties,  414. 
liable  for  iortt^  criminal  acts,  misdemeanors,  assaults,  &c.  415. 
laches,  where  imputable  to,  416,  504,  629. 

as  to  conditions,  duties,  presentations,  3rc.  417. 436, 668, 
669,  696. 

of  executor,  guardian,  or  trustee,  when  binding  on  them. 
417,  419,  629.     See  Laches. 
Statutes  of  Limitation,  how  far  binding  on  infants,  416,  420, 
509,  et  seq.  682,  et  seq. 

as  to  suits  in  equity,  502,  682,  et  seq, 
executory  agreement  by  ancestor  of,  420. 
bankruptcy  of  executor  or  trustee  of,  420. 
notice  of  incumbrance  to  trustee  or  guardian  of,  421. 
misrepresentation  of  his  own  trustee  for  sale,  421. 
bound  by  sale  by  trustee  or  guardian  for  valuable  considera- 
tion, 421,  688. 
offices  and  duties  tenable  and  excrciseable  by,  421,  4?5. 
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no  oiBce  of  public  trust,  447. 

not  guardianship.  61,  447,  509. 

may  be  testamentary  guardian,  67. 

protector  of  settlement,  449. 

may  be  a  witness,  449. 

executor  or  administrator,  how  far,  449,  423. 

not  answerable  for  receipts,  449,  423. 
wills  and  dispositions  by,  425,  447»  516. 
trustee,  how  far  may  be,  425.  426. 

cannot  be  made  to  account,  426,  446. 
may  be  seised  to  a  use,  and  apply  for  injunction,  and  guardian. 

426,  446. 
member  of  firiendly  society,  426. 
in  case  of  gift  to  presumed  to  take  beneficially,  426. 
payments  to  guardians  and  trustees  for,  when  invalid,  426,  427, 
511,517,520. 
when  valid,  428,  431,  520. 

for  their  advantage  or  for  necessaries,  428,  431,  520. 
if  direction  or  trust  to  pay  to  them,  428,  431,  520,  431 . 
into  bank,  429,  486, 545,  578,  595. 
fraud  aa  to,  428,  429. 
for  wages,  428, 429. 
to  their  representatives,  428,  429. 
payments,  sales,  and  gifts  by,  when  valid,  431. 
in  fraud,  431. 

for  valuable  consideFation,  432. 
forfeiture  by,  432. 

acts  and  matters  by  infants  tii  paU  voidable,  432. 
deeds  and  other  assurances*  surrenders,  432. 
delivery  of  goods,  433. 
awards,  leases,  400,  434,  632. 
exchanges,  sales,  trading  contracts,  399,  414,  434. 
answer  in  equity,  399,  414,  434,  787. 
partition,  when^  425,  434,  751. 
act  by  court  as  to  his  inheritance,  425,  434,  751,  748,  773, 

799,  804.  809. 
recital  in  mortgage  deed,  435. 
purchases  by,  435. 
conveyance  by  act  of  law  to,  435, 
voidable  acts  and  matters  by  in&nts,  how  confirmed,  435. 
what  consideration  necessary  to,  436. 
express  confirmations,  what,  437,  441. 

fraudulent  act,  when  may  be  confirmed,  437,  441, 438. 
securities  by,  how  revived,  438. 
implied  confirmations  by,  438. 
of  settlement,  439. 

second  husband  of  may  elect  to  take  a  jointure,  449. 
acquiescence  in  act  of  parent  not  so,  440,  666,  681. 
admissions  and  proceedings  in  equity,  434,  441,  665, 

767,  772,  787. 
conditional  confirmation,  441. 
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how  avoided,  44 1 , 

ossumncca  by  deed,  441, 
policies,  partnerships,  442. 
bills  of  exchange,  443. 
joint  contracts,  443. 
the  other  party  cannot  ayoid  th 
avoidance,  how  made,  442.  41} 
iniant  cannot  enforce  specific  perfor 
acts  and  inattera  by  in&nts  «  pait,  void, 
appointment  of  attorney,  443. 
sutrender,  444. 
grants  of  incorporeal  hereditaments, 

of  a  use,  444. 
bargain  and  sale,  445. 
bonds  and  securities  paying  interest 
gifts  and  grant*  not  operating  by  de 
unequal  partition,  445. 
leases,  covenants,  445. 
lease  and  release,  how  far,  445,  4r);i 
deeds,  exchange,  445,  453, 
contracts,  when,  447. 453. 
deed  of  separation,  447,  453. 
cannot  manage  his  estate,  447,  453 
nor  malce  a  will,  447,  458. 
nor  be  petitioning  creditor,  447,  4.') 
bankrupt,  insolvent.  447.  448,  453 
cannot  elect  in  equity.  448,  748. 
grant  of  annuity  by,  void,  446,  44< 
void  and  voidable  acts  by.  how  distingu 
disabilifjes  of  remedied  by  statate,  455. 
enabled  to  surrender  old  and  accep 
to  grant  new  leases  and  renew 
when  directed  by  court,  ■ 
to  grant  original  building  or  fj 
being  trustees  and  mortgagees  enal 
under  statute  of  Anne,  460. 
parties  within  the  act,  4C 
not  trusts  constructive  o 
how  carried  into  effect,  4 
under  statutes  subsequent  bui 
extended  to  personal  pr< 
to  parties  having  benefit 

form,  456. 
to  trusts  constructive,  4( 
transfer  of  stock  by  parti 

467. 
who  to  apply,  466. 
under  statutes  now  in  force,  • 
as  to  infants  out  of  juri 
468. 
this  does  not  extern 
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whether  to  trustee  of  a  property  charged  with 
debts  and  legacies,  469. 
as  to  leaseholds,  469. 
stock,  469. 

no  remedy  given  in  respect  of  infant  trustees 
of  stock  or  personalty,  470. 
extended   to  infant   having  beneficial    interest   or 

duty  to  perform,  470, 
to  constructive  trustees,  470. 
husband  of  infant  trustee,  472. 
trustee  of  friendly  societies,  472. 
infant  devisee  of  estate  sold  in  an  administration 
or  creditor's  suit.  475,  677.  799,  ei  seq. 
cases  not  within  the  statutes,  473,  et  seq, 

whether  heirs  of  mortgagees  unknown  or  abroad, 

473,  et  seq, 
executors,  when,  474. 
infant  heir  of  tenant  to  prcecipe,  475. 
new  trustees  for  infent  when  appointed  under,  470,  477. 

when  there  must  be  a  suit,  476,  477,  524. 
mode  of  carrying  acta  into  effect,  478. 
petition,  478. 

bDl,  461,  463,  471.  472.479.  480. 
conveyance,  how  compelled,  480,  799,  et  seq. 
costs,  480. 
extent  of  acts,  481. 
payment  of  debts  of  infants  enabled.  488, 571, 572, 799,  et  seq, 
804. 
in  suits  for  demur  parol  abolished,  488,  571,  572,  799, 

800,  805. 
conveyance   enabled  where   estate   decreed  to  be  sold, 
488,  571,  572,  799,  800,  805. 
equitable  mortgagee  tenant  in  tail  within  the  act,  484. 
legacies  and  mortgage  monies  belonging  to  may  be  paid  into 

bank,  486,  545,  578,  595. 
dividends  of  stock  may  be  paid  to  guardian.  487. 
monies  belonging  to,  when  may  be  invested  in  Irish  securities 

487. 
disabilities  of  in&nt  lords  of  manors  and  copyholders,   liow 

removed  by  Copyhold  Enfranchisement  Act,  490. 
under  acts  for  maintenance  of  clergy,  492. 
Land  Tax  Acts,  402, 
sites  for  school-rooms,  493. 
tithe  commutation,  493. 
protector  of  settlement,  493. 
Poor  Law  Amendment  Act,  494. 
Trinity  House  Act,  495. 

New  House  of  Parliament,  Metropolis  Improvement  Act,  495, 
Church  Building  Act.  497. 
Drainage  Act,  498. 
property  of  jurisdiction  in  respect  of,  504. 
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contt  always  asaumo*  nauigeinent, 
benefit  of  the  infant,  the  end.  507. 
bound  a«  to  by  decree  foi  hii  bene 
796,  at  seq. 
not  a*  to  the  inheritance,  435, 
et  leq. 
property,  how  managed  by  court, ; 
by  appointment  of  guardiaiu,  - 
who  appointed,  509. 
gDardians  of  the  eUale  at 
gturduD  in  tocage, 
■tatute  gtiudiuu,  5 
nominated  by  infant 
■"Bmediet  agaiiut  at 
mode  of  ^)pointmeQt  by 
by  ■ppointing  new  truuees  i 
524. 
anthoritiet  and  duties  of  goardiai 
eMate,  925.  536. 
if  appointed  by  court,  625. 
ofgoaidiani  and  tnuteea  gent 
are  all  taken  away  by  a  «uit  b 

^>pointment  of  receiver  for  by  com 
when  and  how  made,  551,  H 
«wrt  will  not  change  nature  of  the 
not  realty  into  personalty  or 
when  will  do  ao,  567, 
rewiring  option  to  infant  at  t 
payment!  of  debti  of  out  of  estati 

804. 
foreclomre  agaioat,  573,  574,  803, 
•nay  redeem,  when,  577,  8< 
efenre. 
by  loles,  575,  576,  804, 
decUred  trustee  for  purchaaer  aft 
■nit,  575,  576,  804. 
of  the  payment  into  and  appropriation  . 
mode  and  time  of  compelliDg  auch 

actual  payment  and  inveatment,  h 

mTe«tment  of  in  what  fiinda  made, 

property  how  paid  over  to  infant  a 

if  infant  come*  of  age  pendini 

inftnt  a  estate,  how  protected  against  ac 

by  the  removal  of  guardians,  or  tn 

by  the  compelling  guardians  aod  trt 

by  the  compelling  guardiano   and 

602,  604. 

whether  infant  have  title  absoi 


INDEX.  881 

INVaNTS— cow/tfittcrf. 

bat  he  must  shew  a  valid  title,  602,  604* 

against  whom  account  may  be  directed,  604,  608. 

tenant  in  tail  entitled  to.  608. 

account,  when  dispensed  with,  608. 

principles  upon  which  the  account  enforced,  609,  etdeq* 

no  profit  to  trustee  or  guardian,  609. 

must  make  good  all  loss,  622, 

occasioned  by  non-performance  of  duty,  622* 
by  negligent  or  incautious  performance,  629. 
by  criminal  or  wilful  ill-performance,  633,  et  seq, 
by  delegation  of  their  authority,  638. 
general^  mles  binding  trustees  and  guardians  as  to  appro-* 

^  priadon  and  investment  of  the  property,  639. 
gifts,  conveyances,  and  securities  by  infants  to  guardians  and 
trustees,  void,  640. 
when  valid,  640. 

jurisdiction  as  to  extends  beyond  minority,  641 « 
securitiea  and  conveyances,  643. 
gifts,  644. 

if  obtained  by  parental  influence,  645,  646. 
marriage  brocage  baigains,  610,  648. 
to  refund  wife's  fortune,  650* 
relief  against  guardians  and  trustees,  how  barred,  651. 
can  only  be  bv  infant  after  age,  651,  660. 
may  be  barred  by  settlement  and  release,  wben,  603, 652| 

656,  et  seq. 
by  confirmation  express  or  implied,  659,  et  teq, 
by  acquiescence  or  waiver  after  age,  665. 
not  if  in  act  of  a  parent,  440,  666. 
acceptance  of  l^^y  from  trustee  no  bar,  605. 
compromise  of  suit  by  other  parties  does  not  affect^ 
667* 
by  laches  and  length  of  time,  668 « 

but    no  presumption    against    in&nts    under   the 

statutory  period,  673. 
cases  in  which  a  bar,  674 
cases  of  parental  influence,  440,  681,  6W, 
when  in&nt  a  remainder-man,  682. 
by  Statute  of  Limitations,  682,  687,  et  seq. 

its  operation  as  against  purchasers  for  consideration^ 

691. 
as  to  a  bill  of  review,  674. 
by  purchases  for  valuable  consideration,  684,  688« 
infants  bound  by  such,  when,  690. 
must  pursue  remedy  against  within  what  time,  69 1« 
in  case  of  purchase  from  executor,  691. 
by  dispensation  from  accounting  by  donor,  692. 
account  of  mesne  profits  and  interest,  694. 
from  what  time  to  begin,  694. 
how  curtailed  by  statute  and  otherwise,  695. 
by  laches f  696. 
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«HU  of  opening,  wfaeo  thnwn  oi 
np  to  what  time  to  be  rendered, 
when  after  inUaej  delennii 
■mount  of  conipannlios  due  to  infa 
699,  el  teq.     See  AeouaO,  TnuU^ 
out  of  what  ftmd  entitled  to  compel 
70S,  et  teq. 
if  guardian  or  tnutee  baaknipt, 
fcftnal  mode  by  which  acconnt  and  i 
tained  by,  711. 
by  rait  on  1^^  title,  trheo,  71' 
baired  from  byn^leetioprocee 
of  allowancei  in  eqnity  ai  to  hii  ettate,  7 
of  ooata  in  equity  ai  to  hit  eitate,  731,7^ 
inlknt  liable  to,  when,  726, 
may  looe  hia  r^t  to,  how,  736. 
of  Mttlementi  of  property  of  by  court,  73 
may  be  waived,  confirmed,  sToided, 
if  made  by  order  of  court,  741 . 
general  nature  and  prorinons  of,  74 
matter  aettlea,  74fi. 
casta  of  how  to  be  paid,  747.    Sea 
election  for  1^  the  court,  74S. 
partitian  for  by  the  court,  751. 
trait  for  never  permitted  to  ful,  75S. 
gift  to  preramed  to  be  for  bia  own  benefi 
fund  given  to  fot  oae  pnrpoae  may  be  appl 
■uiu  by  and  on  b<wf  of,  756,  et  ttq. 

cotta  of  mch  luita,  775. 
defence  of  nut  againat,  780, 
c«at«n^  by,  SIS.. 
eoaU  of  inEut  defendaBta,  812,  t 
Oeeren,  C<mUmpt§,  Pnehtm  An 
of  infiut  Innatica,  814. 
INFORMATION, 

on  dandeatiue  marriage,  1A6,  314,  «f  te 
INHERITANCE, 

of  in&nti,  cannot  be  diapoied  of  by  thei 
cannot  be  bound  by  the  court,  425,  43/ 
804,  800. 
except  under  (tatutei,  483,  571,  7! 
Debit,  Satei,  Fortetomre, 
court  will  not  deal  with,  566,  573. 

will  do  ao  ftti  modo,  reMrving  opti 
560,  778.     See  PartMou,  Elect 
INJUNCTION, 

in&ot  may  have  even  r»  ventre,  14,  59 

on  parent!  ^aintt  removing  in&nts  fro 

173,  189. 

from  custody  ordered  by  court,  35 

againstaccew  of  partiea  concerned  in  the 
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against  guardians  or  trustees  from  bringinfir  actions  aeainst  the 

infant,  623.  ^ 

against  husband  receiving  wife's  visits,  36,  215. 

if  married  in  contempt,  85,  155,  215,  223,  225. 
against  female  ward  communicating  with  suitors,  154,  213, 
against  meddling  with  ward's  property,  579. 

at  suit  of  receiver,  661. 
against  husband  meddling  with  property,  165,  233,  238. 
against  guardians  and  tnisteea  as  to  the  propc^,  579,  598. 
against  infant  proceeding  at  law,  how  cause  shewn  in  support  ot 
787, 788.  ^^ 

INNS, 

custom  of,  infant  not  bound  by,  397. 
INSOLVENTS  AND  BANKRUPTS, 
not  to  be  guardians,  50,  51. 
guardianship  of  superseded,  98,  166,  176, 697. 
parenU  being,  when  maintenanc©  given  to  their  children,  316,  330, 

344. 
reference  to  inquire  as  to,  366. 
payment  of  maintenance  to,  374. 
fraudulently,  infant  becoming,  413. 
executor  or  other  party  becoming,  infiint  when  barred,  420. 

duty  of  guardian  or  trustee  in  such  case,  542,  709. 
in&nt,  whether  can  be,  448. 

guardian  or  trustee  becoming,  demand  against  how  proved,  709. 
INSPECTION, 

of  infimts  on  dandestine  marriage,  18,  83.  214. 

or  to  discover  age,  106,  111,  190,  782. 
for  remainder-man,  162. 
INTENTION, 

to  give  maintenance  when  plain,  will  prevail,  262,  288. 
even  to  strangers  and  basttfds,  283,  284. 
out  of  contingent  and  postponed  interests,  288,  284,  325. 
so  to  give  interest  from  death  of  testator,  324,  825. 
ikther  presumed  to  have  to  maintain  child,  268. 
to  give  increase  of  maintenance,  292.     See  MahUenanee^  Marriage, 
Edtteation,  Father. 
INTEREST, 

due  for  non-payment  or  delay  of  principal,  266,  322. 
of^  same  as  of  maintenance,f2^7,  276. 
if  on  oondngent  or  postponed  or  defeasible  inieresta,    257» 

268,  676. 
or  defeasible  by  condition,  267,  268,  276,  326. 
m  case  of  parent  and  child,  291. 
unapplied  for  maintenance,  to  whom  belonging,  264. 
in  the  interval  before  vesting  or  payment,  266,  266. 
in  cases  of  postponed  or  contingent  interests.  286,  325. 
where  expressly  directed  to  be  allowed,  298. 
if  unapplied,  to  accumulate,  276,  286,  325. 
must  accumulate  for  child  if  parent  of  ability,  306,  306. 
on  legacies,  from  what  time  payable,  322,  et  seq, 
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if  to  children,  or  by  putiei  in  (dcd  }m 
when  directed  «T  intended  to  be  alloi 
on  pOTtiona  charged  on  landa,  S25. 
on  maintenance  never  given,  335. 
ia  the  fiind  out  of  which  maintenance  paid 
the  amount  ol^  applicable  for  maintenance 
where  interest  variet,  348. 
where  given  to  parent,  349. 
all  of,  when  ordered  for  maintenance, 
limitation  of  aiiiU  for,  503,  673,  695. 
to  b«  paid  bj  guardiana,  executon  and  tn 
on  balance!  unemployed,  526,  528, 1 
on  moniea  unemployed  or  miauied,  i 
not  if  retained  for  purpoaea  of  estate, 
or  under  lair  claim  of  title,  f!24. 
if  employed  in  trade  or  apeculation, 
if  selling  out  atock,  617* 
role  aa  to  payment  of  by  executor*  and  ti 
time  from  which  payment  to  be  made  I 
694,  696. 
how  curtailed  by  atatate  and  otherw: 
amount  and  extent  of,  payable  on  breacht 

et  leq. 
when  (Aorged  inatead  ctf  profita,  61S,  703 
compound,  when  payable,  611,  615,  633, 
on  moniea  in  handa  of  receiver,  £57. 
to  be  paid  on  monies  ordered  to  be  paid  ii 
allowed  on  advance  and  paymanta  by  exe 

348,705.718. 
on  breochea  of  truat  proveable  againat  bat 

or  guardian,  700. 
payment  of,  confirmation  of  loan  under  a 
securitiea  paying  granted  by  inlanta,  voic 
on  incnmbrancea  on  infimt'a  estate  to 
trustees,  529. 
IMTERROOATORIES, 

evidence  against  infants  should  be  upon, 
INVESTMENT, 

of  infant's  money  by  gnardiana  and  trust 

ought  to  be  made  by  them,  528.  624.  62 

in  what  funds,  591,  635,  637.  et  tei 

on  improper  security,  trustees  and  guar 

614,  626,  628,  694,  701,  70S. 
not  made  by  trustees  and  guardians,  the 

685. 
improper  permitted  to  continue,  who  1 

701,  708. 

made  by  trustees  and  guardians  ioconsiE 

non-investment  or  improper  or  oeglectf 

guardians  answerable  for,  694,  £ 

to  what  extent,  701,  702. 

bow  made  or  allowed  by  court,  5G6,  56 
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in  what  fntids,  591,  598,  et  seq, 
where  fbnd  specifically  bequeathed,  593. 
in  Irith  securities,  487,  593. 

of  infant's  legacies  or  mortgage  monies,  259,  362,  487. 
of  surplus  rents  by  receiver,  558. 

of  monies  of  in&nts  under  Copyhold,  Enfranchisement,  Land 
Tax  Redemption,  Poor  Law,  Clei^,  Church  Building, 
and  such  like  Acts,  491,  ei  teq. 
of  purchase  money  by  trustees  for  sale,  effect  of,  544. 
of  legacy  in  a  foreign  country,  how  to  be  made,  584. 
if  prop^ty  or  parties  interested  be  abroad,  624. 
JOINTURE, 

on  infant  how  far  it  bars  dower  and  distributive  shan,  403. 

when  good  and  valid,  404. 

when  want  of  value  does  not  invalidate,  404. 

if  illusory,  404. 

if  equitable,  405. 

acceptance  of  confirms  settlement,  406,  439.     See  Settlement. 

Joint  contractors, 

with  in£mt8,  when  bound,  443. 
JOINT-TENANCY, 

how  fiir  infant  can  sever,  435. 
JOINT  LESSEE, 

with  in&nt  accountable  for  renewal  to  himself  only,  622. 
IRELAND, 

statutes  as  to  Roman  CathoHc  guardians.     See  Roman  CaihoUes, 
to  enable  infimt  trustees  to  convey.     See  Trustees,  Infants. 
enabling  investment  in  Irish  securities,  467,  593. 
decree  for  sale  or  foreclosure  of  infant's  estate  in,  573,  802,  804. 
IRRELIOION, 

a  disqualification  for  guardianship,  when,  47,  ei  seq.  50, 189,  166, 
170. 
ISSUE, 

rights  of  under  the  equity  of  a  married  woman  for  a  settlement,  732. 
interests  of,  how  regarded  on  settlements  by  court,  744,  235,  et  seq. 
maintenance  to  cannot  be  increased  in  consequence  of  wife's  mis- 
conduct, 238. 
ISSUE  AT  LAW. 

directed  to  ascertain  age  of  infant,  18. 
of  devisavit  vel  non,  heir-at-law  entitled  to.  792,  795. 
cannot  be  stated  so  as  to  bind  infant,  767  *  792. 
JUDGMENTS,  '  ' 

at  law,  when  binding  on  infants,  392. 
how  to  be  paid  off  by  guardian  or  trustee    i>30 
by  court,  571. 
JURISDICTION, 

origm  and  grounds  of,  1,  et  seq, 

courts  which  have,  1,  2,  10,  11,  19. 

may  be  invoked  by  any  one,  24,  178,  qq^  ^04, 

as  to  the  person,  19,  et  seq.  ^» 

is  in  respect  of  the  property  only,  -g^    ^^   199. 
only  complete  if  infimt  a  ward.  Is,  ^^  gl*  ^4,  505. 
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for  the  benefit  of  in&nts  only,  SO,  2B,  ItH 
preventiTe  u  well  aa  pnnitin,  30,  SI,  33, 
protectiTe,  IBS,  197. 
over  gnudian*  protectire,  15B,  tt  leq. 

is  flzdtuive  of  other  conrta,  37,  104 

on  kdbeai  eorpiu  concunent  irilh 
Habtai  Corpiu. 
u  to  the  ciutodj,  33,  et  «f.  158. 

of  hifiuit  felons,  199. 
eduation,  1S3. 
marriage,  152,  166. 

if  in  contempt,  23, 214, 333,  &c, 

by  natnte,  156. 

ptotective,  201,  231. 

not  affected  by  time,  331. 
maintenance,  253,  254,  364. 

by  itatnte,  197,  371. 

when  given  ant  of  jnriadiction,  355 
advancement,  3H0. 
controlling  over  guardian*,  158, 197. 

as  to  their  removal.  163. 

as  to  snpenedtng  them,  165,  et  k 

over  those  itself  has  appointed,  K 
as  to  appointment  of  guardians,  39,  43 

continuea  after  such  appointment, 

guardians  appointed  should  be  m 
when  gnardiani  disagree,  106. 
infants  most  remain  within,  26,  121, 

to  allow  them  to  go  out  of,  27,  3' 
over  the  estate,  504,  et  Meq. 

requisites  for  its  being  complete,  506, 

election,  448,  748. 

partition,  751. 

aettlemenu,  23,  331,  etteq.  23S,  et  s< 

renewal  and  granting  of  leases,  456,  t 

enabling  infant  trusteea  and  mortgagt 

for  payment  of  debts  out  of  in&nt'a 

for  payments  to  infants.  487. 
for  appointment  of  new  trusteea,  476 
for  discharge  of  former  tnutcea,  509 
to  change  natnre  of  infant's  estate,  5i 
to  bind  inheritance,  435,  565,  772. 
to  secure  and  appropriate  infkot'a  pT< 
for  removal  of  guardians  and  tmatee 
for  compelling  guardians  and  truatet 

tion,  32,  602,  et  leq. 
for  avoiding  gifts,  secnritiea,    and  c 

coming  of  age,  640,  8cc. 
by  what  circumstances  barred.  65 1 . 
operation  ofStatute  of  Limitations  > 
to  take  care  no  trust  irnro  infant  shi 
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to  apply  a  fbnd  given  to  an  infimt  for  bis  benefit  in  anotber 

way,  754. 
to  entertain  mits  on  bebalf  of  inftnta,  766. 

against  infimts,  780. 
oontinaes  after  age,  wben,  22,  224»  506, 640,  608,  785. 
over  tboee  wbo  disobey  its  order,  88, 198, 214,  288,  &c.   See 

Contempt, 
over  Innatics.     See  LunaUes* 
JUST  ALLOWANCES.     See  AttomMeea. 


KINQ.     See  Cfpw% 

KENT,  CUSTOM  OF,  70,  517.    See  Gaveikind. 

KNIGHT  SERVICE.    See  Chh(dfy. 


LABOURERS, 

statute  of,  binds  infimts,  402, 
LACHES. 

wben  imputable  to  infants,  416. 

of  gnardian  and  trustee,  wben  binding  on  infants,  417*  504,  628. 

wben  not  so,  41 7»  504. 
as  against  tbird  parties,  418,  et  seq. 
guardians  and  trustees  accountable  for,  628,  680. 
by  infant  after  age  may  operate  to  confirmation,  436, 
operation  of  in  barring  tbe  remedies  of  infants,  668. 
at  law,  500. 
in  equity,  669,  et  seq. 

reasons  and  grounds  of  this,  669,  et  seq. 

infiants  bound  by  it,  when,  671. 

as  to  breaches  of  trust,  671. 

mortgages,  672. 

annuities,  673. 

conveyances,  673. 

not  presumed  againstinfant  under  the  statutory  period,673. 

no  bar  where  reasons  for  delay,  674. 

ignorance  and  want  of  notice,  674. 

trust,  direct  and  continuing,  676,  684. 

or  consistent  with  plaintiff's  title,  677. 

in  trusts  constructive  or  inactive,  677- 

where  continuing  influence,  fraud,  concealment,  678, 680, 
684. 

distress  no  excuse  for.  681. 

in  case  of  parental  influence,  681. 

defendant  when  guilty  of,  678,  681. 

inftmcy  of  defendant  uo  reason  for,  678,  681. 

no  bar  where  a  decree  for  account  already  made,  673,  681 . 

nor  in  case  of  mistake.  681,  685. 

nor  of  remainder-man  during  life  of  tenant  for  life,682,683. 
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how  to  be  pleaded,  687. 
as  to  mene  prolib  and  inlereai 
ofproaheiit  ami,  etGBct  oT  od  *ui 
774. 
LAND, 

chargei  on.     See  Debt*,  fnatabraacts, . 
use  of  in  Statute  of  LimitotionB.    See  L 
■uit*  at  to.  limiution  of,  402. 
devise  of,  always  specific,  S5B. 
maintenance  out  o^  258,  260.    See  Ra 
guardians  have  custody  of,  510,  514. 
purchased  by  court  for  infant,  ordered  K 
breachea  of  trust  in  respect  of.  705 
LANT)  TAX  REDEMPTION  ACTS, 
infants  how  to  act  and  contract  nn^,  4 
court  will  act  under,  how,  565. 
LEASES, 

surrender  of  by  guardian,  when  void,  4( 

renewed  or  taken  by  guardians,  enure  to 

both  under  statutes  and  at  common 

renewal  of,  with  a  difierent  devolution,  i 

by  adminittrator  durante  mnoritate,  434 

by  or  to  in&ntB,  how  far  valid,  433, 

how  raay  beeonfirmed,  4SS,  439, 

avoided.  442. 

premium  paid  by  infant  for,  if  tew 
by  infiints,  when  void,  444,  445, 
may  be  surrendered  by  and  renewed  to 
and  guardians,  under  statutes,  n 
in  Iveland,  458. 

renewed  leaaes,  how  to  operate.  45 

could  not  be  done  before  statuto,  J 

may  be  surrendered  to  and  renewed  b 

trastOBi  under  statutes,  when  and  ho' 

surrenderor  authorised  by  court  for  bei 

building  gnintable  by  gutudiuu  and  tr 

and  how,  457,  458. 

could  not  be  granted  before  atatuU 

made  by  guardians  in  socage,  512, 

avoidanoe  of;  514. 
made  by  statute  guardian,  515. 
made  by  customary  guardian,  517. 
made  by  guardian  by  election  of  the  inl 
guardians  and  trustees  bound  to  make 
cases,  534. 

how  confirmed  by  infanta  if  bo  ma. 
non-renewal  ofa  breach  of  trust,  627.  t 
by  receiver,  bow  made,  559,  560. 

binding,  how  far,  560. 
by  the  court,  master  authorises  and  coui 
by  purchaser  for  consideration  from  tru 
allowances  in  respect  of,  700.      See  ^li 
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to  flon  of  guardian  at  inadequate  rent,  vofidi  648. 
to  a  guardian  by  infiuit,  void,  647. 

Toidable  by  guardian  or  iniant,  how  confinned,  433.  489,  663,  665, 
by  in&nt  just  of  age  in  fraud,  invalid,  664. 

profits  of  renewal  of  by  guardian  or  trustee  must  be  accounted  for, 
700. 
LEASEHOLDS, 

how  far  within  statutes  enabling  infiuit,  trastees  and  mortgagees  to 

convey,  469,  470. 
renewal  of  by  guardians  and  trustees,  455,  el  »eq.  534. 
investment  of  infant's  money  in.  by  court,  567* 
if  belonging  to  infants,  court  will  regard  his  benefit  in  the  renewal, 

592. 
mortgage  of  made  by  court  for  repairs,  568. 
surrendered  as  not  beneficial  to  infant,  568. 
purchase  of^  belonging  to  infant  by  guardian  void,  even  under  the 
decree.  622.     See  Foreeloaure,  Sale,  Mortgage, 
LEASE  AND  RELEASE, 

by  infimt,  445,  458.    See  Rekaee. 
LEAVE.    See  Mamtenanee,  Infant  abroad. 
LBGACT, 

on  condition.     See  CondUion* 
infimt  capable  of  taking,  411. 

specific  or  vested  in  possesaioa  entitle  to  maintenance^  258,  322, 
323. 
specific,  what  is,  258»  322,  323. 
if  of  a  gross  sum  entitles  to  maintenance.  261. 
if  of  a  residue,  261 .  322. 
if  for  life,  261,  822.  828. 
contingent  or  postponed  in  payment  or  intereatt  maintenance  in 
regard  of,  264. 
when  of  a  residue,  265. 
when  directed  to  bear  interest,  277. 

when  to  children  or  by  parties  sii  loco  parenimmt  268,  27 If 
272,  277. 
maintenance  out  of  if  very  small,  270. 
of  maintenance  to  infimts.  286. 
gift  of  interest  on,  to  what  equivalent,  287. 
interest  or  maintenance  on,  when  expressly  given,  287»  ^  'v?* 
mterest  of,  or  maintenance  in  respect  of;  from  and  until  what  time 
payable,  322.  et  $eq, 
to  parent  retrospectively.  332. 
no  demand  of  necessary.  266. 
to  a  child,  maintenance  never  deducted  from,  385. 
lost  by  executor's  bankruptcy,  420. 
how  proved  for  on  bankruptcy,  542. 

costs  of  obtaining  guardian  and  maintenance,  paid  out  of,  when,  368. 
payment  of  during  infancy,  when  and  how  to  be  made,  426,  427. 
by  executor  into  bank,  426, 427,  486,  545,  578. 
if  very  small.  429. 
if  of  trinkets,  429. 
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to  bther,  440. 

to  guirduDi,  whether  nlid,  4S6,  615,  S: 
into  cuurt  aad  appropriatfam  hj  order  o 
£79,  tt  t«q.  880. 
when  in&nt'i  intmat  tbMlatc,  .161 
where  postponed  or  defiearible,  G63. 
contingent  or  fhtnn,  SM. 
for  life,  or  inhject  to  lib  mterMt,  5 
charged  on  luid,  5B8. 
mode  and  time  of  compelling  payment 

589. 
proved  before  mailer.  S89. 
on  being  found  due,  ordered  to  be  paid  i 
after  decree  to  acooont  cannot  be  laid 

court,  AOO. 

bow  aiqwopnaled  and  invealad  in  court, 

fund  in  which  to  be  iaToated.  BM,  593, 

general  rule  at  to  appropriatitw  and  inveitmc 

acceptance  of  from  trustee  by  inAut,  when  a  b 

when  operating  aa  a  release,  061. 
light  to  >ne  for,  how  aileated  b;  atatnte,  6&( 
principal  of,  when  may  be  broken  m  upon,  I' 

380.  88S. 
to  inlant  tot  one  porpoae  may  be  applied  for 
inbnt  cannot  asaent  te,  4SS. 
LEGATEES, 

how  to  proTe  their  demanda  m  an  adminiilni 
when  executor  banknpt,  4S0,  64fl,  709. 
forced  to  refund  when  teatabw  lisMs  Ibr  hveai 
when  may  quettioa  executor'i  aeta,  716. 
costs  of  7SB. 
LEGITIMACY. 

of  inbnia,  how  aaoertained,  18. 
LIFE  ESTATES,  TENANTS  FOR  LIFE, 
maintenance  ^Ten  in  respect  of,  8S9. 
in  reapeet  of  residue,  961. 
from  and  until  what  time,  SS8,  <t  teg. 
of  chattels,  when  required  to  give  seeuriiy  fo 
of  other  interesta,  when,  084. 
hraaoh  of  traat  by  in  not  renewing  leue,  681 
having  power  of  adTancement,  how  may  ext 
derisee  of  testator  under  eontrset,  bow  com[ 
charget  paid  off  on  estate  of  remain  personal 
may  drain  laadi  under  statute,  498. 
inbnt,  production  of  how  compelled,  163. 
timber  cut  by,  535,  540. 
mines  opened  by,  636,541. 
of  leaseholds,  refusing  to  renew,  reoolTer  apj 
answerable  for  negleet  to  r«iew  Isaaea,  662 
LIMITATION,  STATUTES  OF, 
how  fer  they  afiact  inbnta,  416. 
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when  they  have  begun  to  nin  against  ano^tor,  ^17,  420. 

at  against  third  parties,  419. 

infant  oannot  take  debt  out  of,  481. 

operation  of  in  barring  legal  rights  of  infants,  500,  et  Meq. 

in  barring  the  equitable  rights  of  in&nts,  68S,  et  seg.     See 
Laehei, 
eourt  acts  in  obedience  or  analogy  to,  669,  ei  teg. 
how  to  be  pleaded,  689. 

operation  of  in  fiivonr  of  in&nts,  not  to  be  prejudiced  by  payment  of 
part,  by  order  of  ooort,  666. 
LOANS, 

to  infants  invalid,  127. 
when  fiv  necessaries,  428. 
eonfinnatbn  of^  436. 

of  infimt's  money  on  securities  in  Ireland,  when  authorised,  487. 
of  infimt's  money  not  to  be  made  on  personal  security,  628. 
nor  on  improper  security,  633* 
trustees  and  guardians  liable,  if  so  lending,  626. 
if  can  be  made  on  mortgage,  626. 

by  the  court,  692. 
made  contrary  to  direction  of  donor,  685. 
to  co-tmstee,  improper,  686. 
LOCO  PARENTIS, 

party  in  gifb  by  entitled  to  maintenance,  268t  271«  278* 
from  death  of  testator  or  accruer  of  interest,  324. 
how  such  relation  proved  to  exist,  273. 
LONDON,  CUSTOM  OF, 

as  to  guardianship  of  orphans,  10,  69,  617> 
authority  of  mayor  and  aldermen  of,  1 0,  69,  5 1 7. 
realty  not  devisible,  arcording  to,  617. 
LORD, 

bound  to  call  guardian  to  account  in  Kent,  70. 
of  manor,  how  may  compel  admisaon  of  in&nt  copyholder,  489. 
his  rights  and  remedies  under  Copyhold  Enfraachiseinent  Ai^» 

490. 
may  convey  copyhold  for  purposes  of  Poor  Law  and  other 

AcU,  494. 
infitnt,  who  to  be  his  guardian,  67,  70.     See  Omardum  Uf 
Ciutom, 
may  sumnder  grant  and  admit  to  copyholds,  397,  426, 
408. 
LORD  CHANCELLOR.    See  JwrkdidUm. 
LUNATIC, 

jurisdiction  over  distinguished  from  that  over  infants,  3,  7,  10* 

bastard  children  of,  16. 

guardian,  a  new  one  appointed,  when,  39,  41. 

will  not  be  appointed  guardian,  51. 

cannot  be  guardian  in  socage,  61. 

where  lunacy  a  disqualification  for  guardianship,  165. 

guardian  who  is,  superseded  in  equity,  177. 

children  of,  their  maintenance,  320. 
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if  illegitimate,  330. 

advancement  for,  321, 
nephew*  and  nieces  of,  when  maintuned 
in&nt,321,'8l4. 
marriag*  of,  224. 


MAINTENANCE, 

general  view  of  the  juriadiction  anddoctri 

254. 

meaning  and  extent  of  the  tenn,  250,  25-5 

education,  medicine,  &c.,  251,  287. 

duties  and  authorities  of  guardians  and  tni' 

in  equity,  benefit  of  the  infant  the  li 

of  the  father,  lU,  113,  307. 

by  il«tnte,TI2,  Iflfl,  304. 
of  the  mother,  113. 
hoiband  of  mother,  113. 
equitable  duty  aa  to  does  not  extend 
when  they  are  not  of  ability,  148,  3( 
of  illegitimate  children,  16,  115. 
of  children  of  Romantats  and  Jew»,  1 97. 
trust  for  reasonable  maintenance  capable  . 
jurisdiction  as  to,  nature  of,  234. 
in&nts  entitled  to,  wiatcTer  the  nature  o 

ever  entitled,  254,  255. 
in&nti  may  bargain  and  Sell  a  dk  in  cons 
cannot  bo  given  to  partiet  ont  of  the  juriB 

exceptions,  30,  81,  256,  807. 
nor  nnlew  fund  is  clear,  30,  31,  236,  307, 
^  exceptions,  30,  31,  256,  307. 

nor  where  mutual  accounts,  30,  31,  256, 

exceptions,  30,  31,  256,  307. 
when  allowed  by  the  court  where  none  g; 
donation,  258. 
where  infant  has  an  absolute  vested  i 
Bonalty,  258. 
specific  legatee  or  doner,  258. 
by  statute,  259,  362,  487. 
tenants  in  fee,  tail,  or  for  life,  5. 
out  of  portions  by  devise  or  sell 
estates  by  descent  or  succession 
I^acy  of  gross  sum  or  residue, ! 

residue  finr  life,  261. 

when  estate  directed  to  be  conT< 

devised  subject  to  Incumbr 

when  a  class  takes  whole  ii 

given  over  to  other  parties  on  a 

Poit. 
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where  infant's  interest  defeasible,  263. 
where  provision  for  accumulation,  263. 
unapplied,  to  whom  belonging,  264. 
when  infant  entitled  to  a  postponed  future  or  contingent  in- 
terest, 264. 
not  payable  till  estate  vests  in  possession,  or  contingency 

determines,  264,  265,  et  «ef . 
intervening  interest,  to  whom  belonging,  264,  265. 

must  accumulate,  266,  276.  . 

when  in  respect  of  a  residue.  265. 
or  a  reversionary  interest,  266.     See  Poit, 
no  demand  of  necessary,  266. 
in  respect  of  portions  chaiged  on  land,  266. 

maintenance  not  payable  till  the  portions  are,  266. 
given  out  of  postponed,  fiiture,  or  contingent  interest,  in  ' 

case  of  a  child,  or  if  gift  or  portion  be  from  a  party  in  loeo 
parentis,  113,  268.  269.  271,  272,  273. 
although  accumulation  direeted,  271. 
or  diarged  on  land,  269. 
when  cannot  be  given  in  such  case,  269. 

where  a  devise  subject  to  incumbrances,  269. 

where  a  gift  of  express  maintenance  to  a  certiun  amount, 

269. 
if  by  gift,  a  particular  time  expressly  named,  270. 

unless  infant  destitute,  or  fund  very  small*  270. 
if  the  child  have  maintenance  from  other  quarters,  269. 
where  the  child's  title  is  by  contract  or  marriage  settle- 
ment, 271.  285. 
or  next  of  kin  entitled,  272. 
not  to  adults,  278. 
nor  to  bastards,  274* 
exceptions,  274. 
nor  to  strangers,  although  relations,  274. 

even  out  of  a  residne.  or  title  in  remainder  in,  274. 
where  a  gift  over  to  parties  who  cannot  or  will  not  con- 
sent, 271,  275,  278. 
not  in  case  of  a  residue.  275.  276. 
interest  most  accumulate.  276. 
nor  although  parent  not  of  ability,  276. 
nor  interest  be  directed  to  be  paid,  277* 
may  be  given  when  the  consent  of  donees  over,  or  those  en- 
titled in  remainder  or  succession,  be  obtained,  278. 
of  all  donees,  278. 
parties  dehors  the  gift,  272,  279,  280. 

as  next  of  kin,  277,  279,  281. 
if  parties  not  consenting  be  indemnified,  279. 
may  be  given  when  all  the  donees  form  a  class  with  equal,  or 
equalizable  interests.  279. 
consent  of  parties  claiming  dehors  when  required,  281. 
interests  unequal,  281. 
all  of  the  class  not  before  the  court,  282. 
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ma;  be  pitm  when  the  intoBtion  of 
in  catM  when  nnniwiilitiffii  expret 
cannot  be  ginn,  S84. 
may  in  oaaea  faUing  within  the  ■ 
not  if  accumulation  may  belong 
384,385. 
not  giren  in  caaaa  of  contingent,  fiitni 
bjr  •etUement  or  contract,  2a 
except  where  consent  of  all  put 
un^pUed  maintenance  in  nab  cates, 
386. 
cannot  be  given  by  court,  in  eosMqumce 
ofeitate  aettled  by  tbe  ooort  to  her  Kpi 
bow  allotted  when  ezpieatly  provided  by 
oat  of  vetted  inlareati  in  ponewion. 
gift  of  intereat  a  gift  of  maintsnanee, 
direction  to  bring  np  and  educate,  3S 
gift  to  tnuteea  in  tnut  for,  SB8,  289 
axpwealy  given  moat  be  allotted,  28f 
even  ont  of  contiagent,  futore 

U8,S89. 
lagMiaa  orpoitioBa,  SS8,  3S9. 
if  donor  direct  a  certain  mode  w  tinu 
if  Itt&nta  have  anothat  prornion,  29C 
rirwi  vat  ol  pwperty  hnkmging  to  ot 
.    rf amount  ^>aei8ed.  wliathw  laote  car 
intieaied  if  intnffidanti  when,  2 
if  ^ven  generally,  891. 

«xtMided  10  odiMa  wttia  the  •[ 
irtun  Bot  ao,  S»fi,  996. 
If  ^ven  according  to  diicredan  of  thi 
when  intei&md  with,  397. 
<tt  iDppUed,  397. 
Iw  tba  mMr,  SM. 
QB^pUcd,  to  wbem  bdonging,  288. 
if  a  gift  to  ot.  in  tnut  Dw  the  in 
fbc  a,  puipoH-whidi  bOa,  SOO. 
gift  to  Dtheia  Ahjactto  die  ma 
not  cUiimMe  far  period  after  ch 
doei  not  exclude  child  from  earpliii 
him,  800. 
how  allotted  when  infanta  have  another  ] 
not  in  general  given,  bat  rouat  accu 
how  allotted  where  the  other  provi. 
poatpoaed,  or  Attare  intoeal 
303. 
or  if  at  diacre^n  only  of  a  tbii 
how  with  retpect  to  the  ability  of  tl 
obligation  of  parents  to  prorid 
111,113. 
byiUtute,  lis,  196,  S(H 
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need  only  give  iieoestaries»  II 2»  196,  S04. 
does  not  extend  beyond  parents,  IIS^  196,  304. 
maintenance  not  allowed  if  iitber  be  of  ability.  305,  306. 
not  altbough.  an  express  tmst  or  direction,  305»  306. 
interest  to  aooomulate,  806. 
wbat  is  ability,  805,  808. 
allowed  to  the  child  without  regaid  to  parent'a  ability, 
if  parent  be  deprived  by  ooaxt  of  care  and  custody, 

806. 
if  parent  desert  or  ahandon  child,  807. 
snnender  charge  to  others,  807. 
if  not  of  sufficient  ability,  808. 
if  a  hardship  to  his  otiier  children,  310. 
if  given  as  a  bounty  to  the  father,  811. 
ifpartofatmstor  coutnet,  811,  812. 
not  allowed  if  mother  after  Esther's  death  be  of  ability,  3 1 8. 
she  mnst  maintain  child,  318,  814. 
not  out  of  her  sepsnte  estate,  816. 
allowed  in  same  easeaas  to&ther,  and  more  readily,  314. 
if  she  has  married  agam,  814,  315. 
allowed  if  parents  not  of  ability,  bankrupt,  &c.,  315. 
separate  estate  of  the  mother  not  legaided,  816. 
ability  of  other  persons  not  f^gaxdadt  3 1 7« 
as  to  illflgUimate  cluldien»-  817* 
how  allotted  whne  a  9ft  to  third  pnitiea  foe  iniiiit%  317,  819. 
court  forces   appropriatbn  and  leeuti^  of  a  proper 

amount*  318* 
and  acoount,  819. 
if  no  dbMt  belongs  to/tnatse,  819. 
when  directed  to  be  paid  to  a  fiUher  vho'4s  intolTent,  818. 
for  children  of  lunatics,  820. 
if  illegitimate.  82O9  821. 
time  from  which  payable,  261,  822. 

time  of  vesting  payment  or  acoruer  in  possession,  261,  822, 

334. 
when  from  death  of  testator,  as  to  kgiwies,  261, 268,  322,  334. 

as  to  a  re8idtte»  828. 
how  on  gifrs  not  vgioBe  by  will.  824. 
residue  to  be  Uid  out  in  Isod,  828. 
life  interests,  828. 

payable  immediately  on  specific  legades,  828. 
soifgifttoadiild,i888. 
posthumous  efaildt  828. 
if  intended,  828,  824. 
donor  in  heo  jMreulis,  828|  824. 
not  to  adults,  bastards,  strangers,  till  time  of  payment, 

324, 
unless  otherwise  directed,  825. 
on  portions  charged  on  land,  325. 
if  time  be  named  or  plainly  pointed  out  from  that  time,  325. 
until  portion  payable,  826. 
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ont  oT  revenioiiBrf  ioteretU,  wheD, 

even  to  ■trangen  and  butardi,  32^ 

eourt  cannot  iJler  the  (imn  naiiied, 

even  for  children,  33*. 

nulew  child  be  abiolntdy  enl 

bj  conMnt,  326. 

fbr  pMt  time,  when  allowed,  3SA. 

to  paitiet  not  ItgaHj  liable  who  have  m 
334. 
of  their  repietentatirei,  329,  330, 
in  &Tour  of  younger  brother  living  wi 

SS9.  .130,  SS4. 
when  a  gift  to  the  ia&nt,  339. 

inhnt'i  repreaentative  oititied  to  il 
genatallj  not  whwe  parenta  or  odwi  1( 
for  inbntt,  330.  334. 
exception!,  330.  834, 
allowed  from  tine  when  the  l^al  i 
■Uowediriiere  partof  the«zec«vmof  i 
H  iTpanot  not  of  ability.  332,  334. 
if  maintenance  be  a  gift  to  third  paniei 
iforderad  to  be  paid  at  diKvKion  of  trv 

who  omit  to  art,  or  act  ill,  383. 
bond  hy  infiut  to  reimbnne,  when  vali 
in  mtgeet  to  all  nilea  ■■  to  fntare  maini 
not  allowed  for  period  a&m  inftnt'a  t 

aocmed,  334. 
if  guardian  exoeed  mm  allowed,  when, 
na  dednetsd  oat  of  Ugao;  to  t^ild,  33 
■or  liraa  dabta  doe  to  child,  885. 
ii  deducted  if  aooonat  directed  on  a  vol 
aneaia  of  maintenance  when  elaintable 
interaat  on  maintenance  l>r,  9S5,  348. 
OBMer  0(836. 

none  beyond  minority,  886, 

exeaption,  836. 
effect  of  infant'v  marriage,  2AA,  386. 
not  beyond  time  limited,  Sfifi,  8S7,  33 

exceptional  336. 
not  beyond  death  of  in&nt  or  ceaaer  ol 
^>p«tionment  at,  SS7. 
amount  of  maintenance,  how  regulated,  3S8 
if  apedfied  by  donor,  291,  838,  341. 
reatonable,  directed,  339. 
where  more  than  neoenary  divectAd,  oi 

389. 
double,  when  given,  340,  352. 
unapplied  though  directed,  340,  852. 
at  diactetion  of  third  parties,  340,  35S 
general  rules  of  court  as  to,  341. 
master  fixes,  341. 
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statement  of  fiu^  to  him  as  to,  877. 

special  directions  to  when  given,  342»  377- 
•coonQng  to  rank,  fortune*  expectations,  342,  848. 
increased,  when,  292,  293,  302,  343,  349 
proportioned  to  drcomstances  of  parents  and  of  &m]ly>  343. 
to  brothers  and  sisters  nnprovided  for,  344,  350. 

«ven  illegitimate,  345. 
to  the  ftind  in  hand  at  the  time,  845,  346. 

so  in  retrospectiTO  maintenance,  345,  846. 
annual  aDowed  according  to  income,  845,  846. 
at  four  per  cent,  847. 
when  more  given,  847. 
limited  by  amount  of  proceeds,  347. 
in  case  of  fluctuating  income,  847. 
income  not  to  he  exceeded  by  gnaii&m  or  trustee,  252, 848»858. 

but  safo  in  paying  what  court  orders,  588. 
annual  allowance,  not  accoiding  to  separate  items  or  charges. 

848,  879. 
interest  on  advances  for  maintenance,  when  allowed,  34S»  538. 
how  interest  calculated  if  a  bounty  to  parent,  849. 
general  order  as  to,  when  all  the  interest  wanted,  849. 
fiiad  out  of  which  to  be  raised,  850. 

rents  and  profiu  or  fond  indicated,  850. 

profits  of  trade,  850. 

where  property  of  one  diild  much  larger  than  of  the  others,  850. 

whero  mora  than  one  fond.  850,  851. 

out  of  both,  852. 

roalty  or  personalty,  852. 

absolute  in   possession,   or   contSngent,   postponed,  or 
foture,  or  belonging  to  others,  852, 

if  what  is  necessary  directed  only,  852. 

master  decides  which,  353. 
not  out  of  the  prmeipal,  252»  858. 

cases  of  necessity,  354. 

if  fortune  is  small,  354. 

if  good  education,  imposaible  without»  854. 

debts  for  maintenance,  854. 

if  subsequent  expectations,  854,  856. 

income  fluctuating,  354,  356. 

for  in&nt's  benefit,  854,  356. 
out  of  property  in  possesssion  and  not  in  rovosion,  326,  856, 

859. 
reversionary  chargeable  with  arrears  of,  when,  357. 
not  to  be  raised  by  mortgage  of  reversion,  358. 
when  mfty  be  raised  out  of  reversion,  359. 
if  for  infont*s  advantage,  860. 
not  where  right  to  have  it  merely  constructive  or  implied, 

861. 
nor  if  thei«  be  other  maintenance,  858. 
how  raised  out  of  court,  362. 

out  of  interest,  rents,  profits,  362. 
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wben  by  tale  or  mortgage,  358,  3(12, 1 

if  portum  be  raised,  363. 
hj  ■ppropriatioD  and  *ecurity  when, 

parties,  163. 
payment  of,  how  compelled,  363. 
form^  mode  of  obtuning  from  the  court,  3 
by  petitioD  only,  364. 

refereoce  od,  365,  366. 

vhen  diipensed  with,  363,  i 
increase,  how  given,  366. 
mattera  to  be  reported  by  master 
•pecial  reference,  3G7,  e<  *ei]- 
if  maintenance  for  paat  time  askei 
if  fund  unascertained,  368. 
confinnatioD  of  report,  363,  371. 
cost)  of  application,  366,  371. 
by  aait,  871. 

when  it  must  be  inatitnted,  369, 
proceedings  thereupon,  370. 
when  amount  in  discretion  of  tni 
reference,  370- 
petition  or  motion  in  the  caoie,  371. 

when  a  distinct  matter,  371. 
obtained  ander  statutes,  371,  486. 
particular  acts,  368. 
persona  to  make  the  application  for  mainte 
peraona  to  whom  payable,  373. 

shonld  be  named  in  the  order,  371,  3 
under  statutes,  375. 
not  to  parties  out  of  jurisdiction,  inso 
persons  by  whom  payable,  375. 


how  compelled  to  pay,  369,  S76. 
expenditure  of,  how  controlled,  S76. 
account  should  be  kept  of,  716. 
no  more  allowed  than  adequate,  377, 
master  audits,  377- 
court  punishes  miaapplicatioii,  877. 
party  receiTing  must  account  annual' 

not  specifically.  879. 
if  in&ntoDtof  juiisdiotioD,  877,  37S 
wben  goaidian  appointed  by  court,  • 
when  plan  for  impooed,  878. 
allowed  in  onnoal  aum,  not  acooidiog 
879. 
payments  for  not  allowed  under  hcftd  of  j 
717,  718.     See  AOouaMei. 
MAJORITY, 

attainment  of  determines  juriadietion  aa  t 
when  as  to  the  esUte,  22,  506,  698, 
determines  guardianihip,  32,  130. 


INDEX.  899 

MAJORlTY^cotUinued. 

enables  infant  to  take  his  fortane  out  of  conrt,  593. 

enables  female  infant  to  waive  settlement  or  make  what  settlement 

she  pleases,  22,  734,  739. 
effect  of  attaining  in  suits  by  or  against  inlaatSy  765,   771*  799, 
802    808 
MANAGEMENT.     See  Estate. 
MARKET  OVERT, 

sale  in  by  in£uit,  valid,  without  notice,  689* 
MARRIAGES  OF  INFANTS, 

origin  and  grounds  of  the  jurisdiction  of  the  conrt  as  to,  5,6, 152. 162. 
wrongful,  a  ravishment  at  law,  176,  201. 

how  punishable  at  law,  77,  201. 
general  authority  of  court  as  to,  201. 

may  be  invoked  by  any  person,  202,  220. 
although  infant  not  a  ward,  202,  220. 
but  not  complete  unless  he  be  a  ward,  206. 
suspicion  authorises  its  exercise,  162,  195,  213. 
of  female  infant  determines  jurisdiction  over  her  person,  21,  39, 

130,  155. 
exceptions,  21,  39,  130,  155. 

in  cases  of  contempt,  22,  36,  126,  213,  230. 
does  not  determine  jurisdiction  as  to  the  estate,  22,  3^. 

as  to  settlements  of  the  property  of  females,  22,  36,  233,  731, 
et  8eq, 
prevents  appointment  of  guardian,  39,  516, 
determines  guardianship  at  law,  when,  56,  62,  64,  130,  155. 

not  so  of  male  infant,  nor  as  to  the  statute  guardianship,  56, 
62.  64.  130,  155,  516. 
authority  and  duty  of  guardians  over,  122,  et  seq,  152,  202,  et  seq. 
by  statute,  123,  202,  et  seq. 
their  consent  to,  requisite,  124,  152,  202. 
if  declining  to  act  as  to,  128. 

parents  entrusted  by  law  with  that  of  their  children,  124,  204. 
consent  of,  subject  to  control  of  the  court,  204. 
guardians  may  stop  a  marriage,  80. 

by  duress,  125. 
marriage  without  consent  of,  how  punished,  124,  et  seq.  201. 
control  of  court  over  in&nt  in  respect  of,  152,  ei  seq.  204. 
by  statute,  156. 
before  marriage,  153. 
after  marriage,  154. 
if  legality  of  doubtful,  155. 
in&nt  restrained  from  marrying  a  ward,  196. 
control  of  court  over  guardians  and  others  in  respect  of,  194. 

disparagement  of  infants  in,  how  prevented  and  punished,  6# 

127,  208,  225,  et  seq. 
by  statute,  64. 
at  law,  76,  195. 
guardians  superseded  for  such  dispangement,  178. 

from  the  estate  for,  598. 
guardians  improperly  refusing  their  consent,  123,  1 96,  203. 

u  uu2 
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conaent  of  gaardiaiiB  cannot  be  compellei 

when  mny  be  nullified  or  restrained,  121 
protective  jurigdiction  of  court  u  to,  201,  ri 

consent  of  court  to  required,  when,  204. 
liow  obtained,  205. 
nurriage  withont,  ■  oimiDal  conte; 
but  not  unlesi  infant  ■  vtrd,  206. 
nor  if  ward  of  full  age,  207. 

proceedings  in  court  on  intended  rasnii 
proposals  for,  how  made,  205. 

nilea  of  conn  as  to,  207,  etK(j. 

age  should  be  congraons,  126,  20' 
not  to  infant's  disparagement,  12( 
equality  in  rank  and  fortune,  208, 
settlement  properly  made.  205, 21 
how  if  rank  and  fortune  une< 

mode  of  enforcing  rules  of  contt,  212, 
and  of  protecting  infant,  212,  el  i 
express  order  not  to  marry,  212, 
iiy'unction  against  communication 
bjr  committal,  225,  230, 
by  criminal  information,  214. 
although  child  not  a  ward,  S 
proceedings  after  marriage  of  infant  at 
if  infant  not  a  ward,  214. 
information,  215. 
if  infant  not  ad  attmoa  nmbSet,  21 
if  marriage  valid.  215,  217. 
settlement  in  such  case,  215,  21' 
if  infant  be  a  ward,  how  protecb 
how,  if  guardian  only  appointed 
proceedings  on  the  complaint,  2 
parties  brought  up,  221,  et  teq. 
where  validity  of  marriage  doubt 
suit  for  nullity  of  ordered,  223. 
if  infant  a  lunatic,  224. 
if  a  male,  224,  244. 
if  validity  of  undoubted,  234,  2' 
dissolution  of  by  act  of  Pwliain 
contempt  as  to.  how  punished,  222, 
evidence  received  aa  to  by  couri 
if  case  aggravated,  226. 
not  aggravated,  231. 
if  by  infant's  firaud,  233. 
separation  of  husband  and  wife, 
by  enforcing  settlement,  and  oi 

222,  tt  teq. 
effect  on  aettlement  of  aubsec 

240,  738. 
settlement  may  beenfbrced  at  an 
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diBcharge  from  and  condidoDS  of,  241. 
no  dischai^  till  validity  of  marriage  decided  on,  243. 
wife  restrained  from  proceeding  for  restitution  of  conjugal 
rights,  244. 
of  orphans  of  city  of  London,  70,  207- 
conditions  as  to,  annexed  to  gifts,  and  their  validity,  128,  245. 

et  seq.     See  Conditions* 
a  reason  for  increase  of  maintenance,  343,  866. 
does  not  destroy  the  right  to  maintenance,  255,  366. 
goardian  or  trustee  cannot  make  gain  hy,  648. 
cannot  he  restrained  ad  annos  nubiles^  208. 
second  of  infant  how  provided  for  by  court,  234,  743. 
age  of  infant  to  consent  to,  208. 
of  female  guardian  in  socage,  effect  of,  62. 
of  the  statute  guardian,  65. 
of  guardian  appointed  by  court,  ISO. 
of  a  female  trustee,  599. 

second  of  mother,  when  a  disqualification  for  her  guardianship,  98. 
when  a  cause  for  her  being  superseded,  180. 
effect  of  on  her  liability  to  maintain  child,  315,  316,  381. 
maintenance  given  in  consequence  of,  330,  331. 
of  next  friend,  abates  suit,  769. 
MARRIAGE  BROCAGE, 

bonds  or  agreements  void,  610,  641. 

made  with  guardians  and  trustees,  648.  i 

after  marriage,  650. 
MASTER,  I 

reference  to  as  to  guardianship,  82,  523. 
approves  of  parties  to  be  guaitlians  of  person,  47i  82,  523. 
his  report  thereon,  and  confirmation,  86. 
reference  to,  and  report  as  to  infant's  marriage,  205. 
as  to  contempt  in  clandestine  marriage,  221. 
as  to  validity  of  marriage,  222. 
as  to  settlement  on  infant's  marriage,  233,  742,  745. 
as  to  controlling  or  suppljring  the  discretion  of  trustees  a>  ^  main- 
tenance, 298,  340, 
as  to  amount  of  maintenance,  341,  365. 

special  directions  to,  as  to,  342,  367. 
as  to  ftind  applicable  for  maintenance,  353. 
proceedings  before  as  to  maintenance,  365,  et  seq^ 
reference  to  for  maintenance,  dispensed  with,  365,  370. 
matters  he  is  bound  to  report  as  to,  367- 
reference  to  and  report  as  to  ability  of  the  parent,  366. 
as  to  past  maintenance,  867. 
if  more  than  one  fund  for  maintenance,  368. 
if  fund  unascertained,  368. 
sees  to  proper  application  of  maintenance,  377* 
reference  to  as  to  advancement,  380. 
reports  whether  infant  a  trustee  within  statute,  464,  479,  480. 

settles  the  conveyance,  464,  479,  480. 
settles  renewal  of  leases  under  statutes,  456,  etseq. 
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inquiries  into  propriety  of  draining  esu 
approves  guardians  of  estates,  523, 
approves  new  trustees,  479,  480,  524. 
appoints  receiver  on  leference,  55S,  55' 
calls  leceivers  to  account,  555,  556. 
approves  leases,  repairs,  &c.,  under  rec 
ascertains  amount  of  debts  and  reports, 
whether  for  infant's  benefit  to  c> 
712,  772. 
has  management  of  the  estate,  596. 
report!  whether  interest  or  profits  or 

taken,  704. 
inquires  into  ctrcnmstances  of  breach  o: 
settles  allowances  to  trustees  and  guan 

if  disputed,  what  to  sute,  716. 
reports  how  court  should  elect  for  infan 
reftorts  whether  next  friend  should  be  : 
whether  bill  for  in&nt's  benefit  or  not, 
if  several  suits,  which  the  best,  76S. 
ascertains  whether  decree  for  or  agains 

his  bene&t,  774. 
takes  evidence  in  suits  against  iniants,  ' 

MEDICINE, 

how  far  belonging  to  maintenance  or  a 
infant  may  contract  for,  397- 

MEMBER  OF  HOUSE  OF  COMMON! 
not  privileged  in  criminal  contempts,  2 

MERCHANTS, 

in&Qt  not  bound  by  custom  of,  397. 

MESNE  PROFITS. 

account  for  harred  by  length  of  time,  h 
time  (rom  which  account  of  to  be  rends 
how  curtailed  hy  statute  and  otherwise 
effect  of  default  and  lachei  on.  606. 
not  obtainable  from  a  person  not  party 
to  be  restored  by  acconntiog  party,  70 
of  leases  renewed,  620. 
of  stock,  701.  708. 

METROPOLIS  IMPROVEMENT  Ad 
infants  may  convey  lands  for  purposes 

MINES. 

when  and  how  to  be  opened  or  wor 
541,  596. 

MISDEMEANOUR, 

infant  liable  for,  415. 

MISTAKE, 

lapse  of  time  no  bar  in  cases  of.  681,  • 
trustee  subjected  to  costs  for,  725. 

MONEY, 

how  to  be  kept  hy  guardians  and  ttusi 
how  paid  into  bank  by  an  executor  or  tn 
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cannot  be  laid  out  after  a  decree  to  accoant,  528. 

must  not  be  called  in  if  on  good  security,  or  laid  out  on  bad,  528, 

626. 
when  invested  by  court  on  real  security,  566. 
mode  and  time  of  paying  into  court,  538. 
appropriation  and  investment  of  by  conrt,  591. 
how  taken  out  of  court,  593. 
improperly  taken  out  how  restored,  594,  734. 
not  to  remain  unproductive,  623. 
whether  to  be  invested  on  mortgage,  625. 
investment  of  generally,  628,  632,  633,  635.     See  Loan,  InvesU 

raent. 
how  invested  under  a  power,  637. 
how  transmitted  from  place  to  place,  638. 
charged  on  land,  right  to  sue  for  when  barred  by  statute,  686. 
MORTGAGE, 

to  raise  maintenance,  when  permitted,  358,  362. 

to  raise  advancement,  381,  383. 

in£Emcy,  how  fax  an  excuse  for  hehea  in  redemption  of,  417* 

on  the  fee  to  be  paid  by  guardian  and  trustee,  529. 

interest  on  to  be  kept  down  by  guardian  and  truslee,  530. 

assignment  to  be  taken  of  when  paid  off,  530. 
effect  of  no  assignment  being  taken,  530. 

payment  of  by  infant  tenant  for  life,  530. 

surplus  of  estate  sold  for  paying,  what  it  is,  566. 

paid  off  by  court  always  ordered  to  continue  personalty,  565,  571.  I 

paid  off  out  of  personalty,  how  by  court,  571. 

reference  and  report  as  to,  571,  572. 

foreclosure  of,  572,  800,  803,  804,  808. 

day  to  show  cause  always  given  in,  576,  800,  802,  803  804. 

when  descent  or  devise  subject  to,  576,  800,  802,  803,  804. 

when  direction  or  trust  for  payment,  573. 

paid  under  statutes  enabling  sales,  483,  573.  574,  576,  801,  804. 
accounts  first  to  be  taken,  483,  573,  574,  575,  801, 804,  805. 

See  Sales, 
may  be  made  by  court  of  infiant's  estate,  for  payment  of  debts,  483, 

575. 
for  repairs  of  estate.  568. 

when  infant's  money  may  remain  on,  528,  566,  592. 
court  will  not  invest  infant's  money  on.  566,  592. 
trustees  and  executors  liable  for  investing  on.  626,  627. 

distinction,  when  so  placed  by  donor,  625,  628. 
redemption  of  by  infants,  577. 

when  after  decree  for  foreclosure,  804,  808. 

when  after  decree  for  sale,  801,  804,  806. 

operation  of  lapse  of  time  on,  672,  685. 
of  equity  of  redemption,  valid  without  notice  to  legal  owner,  689. 
MORTGAGE  MONIES, 

belongipg  to  in&nts  may  be  paid  into  bank,  486,  545,  578. 
guar^tian  in  socage  may  tender  or  pay,  513. 
statute  enabling  infants  to  convey,  460,  et  seq. 
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MORTGAGEES, 

on  petition,  460,  463. 

of  copyhalda,461. 

when  having  au  immediilc  intmat  i 

461. 
if  only  indirect  or  T«mote,46l. 
might  convey  by  fine,  W4. 
itatutea  enabling  sinoo  7  Ani»,c  19-46i 
extended  to  all  property  lod  tuxk 

interest,  466. 
to  penont  ont  of  the  jnriidktiaii,  4G' 
■Utntea  now  in  force  enabliog,  468. 
exUndad  to  infanU  haTing  benefidal 
hill  when  to  be  filed.  471,  480,  «2. 
hein  or  deriiees  of  unknown  or  out 

enabled,  472,  el  mj, 

heir  dying  after  decree  for  foreclowir 

■      devisee  of  mortgagee  within  atatate, 

whether  aUtute  applicable  to  any  c 

than  one  who  died  oat  of  possess 

atatntes  aa  to,  how  carried  into  effect,  47 

wbHe  ancestor  hnd  obtained  a  decre 

conveyance  by,  how  compelled,  48( 

coats  of,  480. 

when  bound  by  Statute  of  Limitationg, 

equitable  may  proceed  for  sale  of  infai 

484. 
receiver,  whan  appointod  over,  552. 
•uitt  by,  577,  798,  800,  806,  806. 

when  another  for  adminiatiation  nc 
TnuUe. 
JtfORTGAGOR, 

when  bMrad  by  atatnte,  603,  685,  C86 
,,_""•*  P»y  «»U  of  forecloaure  or  sale,  7 
HOTHER, 

allowed  to  lake  child  abroiid,  vrhen.  11 
u  gavdian  by  natura,  68. 

of  all  her  children,  99. 
guardian  in  nurture,  68,  58. 
guardian  in  aocage,  80,  66. 
not  guardian  of  hutard  child,  73. 
cannot  aatign  guardianship,  68. 
cannot  appoint  atatulo  guardian.  52,  6 
remedies  of  as  to  child  tX  law,  75,  77 
entitled  to  custody  of  children  at  lavir,' 
by  sUtute,  83. 
of  all  her  children,  89. 
not  gainst  the  court.  111. 
not  Bi  against  father,  5f>,  79. 

not  under  deedi  of  sepavati 
unieM  father  afeloit,  58,  7 
or  be  superaedctl,  89,  dO. 
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'MOTUER^eontinued. 

not  against  the  statute  guardian,  96,  1 1 1- 
of  bastaid  child,  when,  80,  9 1 ,  1 00.  f 

acoesi  of  to  children  at  law,  56,  58. 
in  equity,  89,  et  seq.  91,  151. 
hy  statute,  93. 
to  bastard  children,  100. 
appointed  guardian  by  court,  when,  97»  102,  et  »eq* 
of  illegitimate  child,  100. 
when,  if  father  living,  102. 
not  if  out  of  jurisdiction,  50,  51. 
under  conditions,  when,  98. 
second  marriage  of,  no  disqualification,  OS,  99. 
not  allowed  to  attend  reference  as  to  if  not  a  party  to  suit,  ^2. 
not  absolutely  removable  from  guardianship,  164. 
superseded  or  controlled,  50, 116,  etttq, 
when  abroad,  50,  51. 

abroad,  and  anodier  party  makes  a  settlement  on  infant,  43. 
marrying  or  contriving  to  marry  infants  improperly,  40,  98, 
178,231. 
punished,  228,  et  9eq, 
for  immorality,  16. 
for  religious  faith,  169. 
on  account  of  quarrels  with  in&nts,  52. 
for  waste,  178. 
for  personal  incapacity,  177. 
if  living  separate  from  husband,  51,  90,  92. 

except  in  case  of  lus  open  adultery,  5 1 ,  90,  92. 
marrying  again,  effect  of,  41,  52,  98, 180. 
refusing  to  produce  infimt,  83. 
ill  treating  infimt,  33. 
forced  to  deliver  infant  to  his  guardian,  35. 
removing  or  keeping  children  from  school,  forced  to  restore 
them,  36,  116. 
must  maintain  children,  when,  112, 114,  304,  813. 
not  out  of  separate  estate,  1 14,  304, 316. 

court  will  not  alter  settlement  for  that  purpose,  816. 
nor  if  married  again,  1 12, 1 14, 314. 
when  illegitimate  children,  115. 
right  of  as  to  education,  116. 

consent  of  to  marriage  of  infimt,  when  necessary,  202. 
if  refused,  when  supplied,  196. 
overruled,  203. 
large  allowance  of  maintenance  to,  115. 
if  insolvent,  115. 

in  respect  of  illegitimate  children,  115. 
maintenance  not  allowed  to,  if  of  ability,  313. 

but  her  separate  estate  not  reckoned  in  the  account,  316. 
noreferenceastoability,if8Uper8ededordeprivedofcustody,306. 

or  deserting  or  abandoning  it,  307. 

without  reference  as  to  ability  in  same  cases  as  father,  and 
more  readilyj  313,  314. 


MOTH  ER— CMtiNMii. 

if  a  gift  to  her  In  tniM  fn  b 

332. 
if  ft  bounty  tohei,33i. 
given  in  coasequence  of  Mcondmi 
allowed  to  if  not  of  ability,  330,  3 
altowed  if  insolvent,  twnlimpt,  3' 
even  out  of  principal,  316. 
according  to  her  drcumitanc 
reference  aa  to  her  ability,  366. 
allowed  to  attend,  even  tkiu 
may  apply  for  maintcniuce,  372. 
maintenance  paid  to,  374. 
in  India,  children  tent  to  by  conit,  38 
release  to  founded  on  miirepresentatiu 
agreement  with  as  to  distribution  of  j 
known,  Toid,  647.    See  Wife. 


NGCESSARIES, 

what  are,  251,  252,  398,  399. 

guardians  and  trusteea  may  afford  for 
399. 
may  recover  payment  for,  386, } 

father  only  bound  to  supply  bare  to  c 

contracts  for  by  infants,  when  valid,  '< 

aecuritie*  for,  397,  399. 

for  the  family  of  the  infant,  400. 

loans  or  payments  to  infant  to  procui 
but  equity  will  relieve,  428. 

supply  of  to  iofant  not  proved  by  his 
NEGLIGENCE, 

by  guardians,  trastsei,  or  executors. 

distinguished  from  corruption,  632, 

coaU  as  to,  723,  723. 

guardians  and  trustees  supeiaeded  a 
177,  528,  597,  599. 
NEPHEWS  AND  NIECES, 

not  entitled  to  maintenance  as  child 

from  uncle  and  aunt,  317. 
NEXT  FRIEND.     See  Pn>chein  ami. 
NEXT  OF  KIN, 

cannot  be  guardians  in  socage,  6 1 . 

when  must  be  ao,  61. 

may  be  guardians  in  equity,  101. 

consmit  of,  when  lequitite  to  give  i 
NOTICE. 

of  in&nt's  title  binds  third  parties  i 

to  porchasers  for  valuable  consider! 
when  should  be  given,  690. 
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NOTICE— cofi<tiifie(2. 

not  requisite  to  bind  volunteert,  689. 

of  incumbrance  to  trustees  or  guardian  binds  infant,  421. 

of  breach  of  trust  when  it  bars  infants,  674. 
must  be  proved  by  defendant,  676. 

of  sales  of  personal  and  equUable  estates,  what  should  be  given, 
689. 

to  quit,  receiver  can  give,  when»  560. 
NUN, 

conveyance  by  when  just  of  age  to  convent,  veid»  644. 


O. 


OFFICE, 

held  by  in£uit,  394. 

what  may  be  held  by  him,  421,  425. 

what  not,  447. 
ORPHANS, 

guardianship  of,  65,  69,  517. 

marriage  of,  70,  124,  297. 
OUTLAWS, 

not  to  be  guardians,  51. 

do  not  forfeit  guardianship  by  natnie,  56. 
or  in  socage,  62. 

P. 


PAPISTS.     See  Roman  CathoUes. 
PARENTS, 

bound  in  equity  to  maintain  their  children,  304. 

ability  of  to  maintain  children,  what,  306,  et  aeq. 

maintenance  for  past  time,  when  allowed  to,  330. 

maintenance  given  to,  if  not  of  ability,  335. 
without  regard  to  ability,  332,  834. 

when  dead  what  master  should  report,  367- 

may  bind  infant  child  by  contract  for  marriage  settlement,  when,  402. 
when  not,  404. 

gifts,  conveyances,  and  securities  to,  allowed  from  children,  when 

void,  645,  e<  seg. 
acquiescence  in  acts  of  by  child,  no  bar  to  relief,  440,  666,  681. 
See  Father^  Mother. 
PARLIAMENT, 

infants  may  convey  property  for  bww  houses  of,  495. 

act  of  when  necessary  to  enable  court  to  bind  inheritance  of  infant, 

435,  566,  722. 
to  appoint  a  new  guardian,   41,   164,  177.     See  Statutes, 

Ouardians. 
PARTITION. 

equal,  infant  may  make,  425. 

when  binding  on  infante,  891, 393,  425. 
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PARTITION— «wttw*rf. 

if  unequal,  void,  434,  425, 
in&nt  may  confirm,  518. 
of  copyholds,  491. 
by  guardiao  in  socage,  512. 
by  or  agaiDJt  infaota  by  court,  751. 
how  to  be  made,  731. 
not  without  reapidDg  conTeyances 
case  of,  exempted  from  1  Wm.  4 
costs  of,  752. 
PARTNERS.  PARTNERSHIP. 
inCmt  when  may  be,  413. 
contracts  of,  how  to  be  disaffirmed  or 

441. 
accounts  of  opened  in  &yoar  of  infants 
cannot  be  guardians  in  that  character. ' 
PASTURE, 

ancient,  of  in&nt  not  to  be  conrerted  i 
PATRON.  INFANT. 

guardian  or  trustee  of  may  consent  i 

Church  Building  Acu,  496,  498. 
may  present  to  a  church,  510.     See  / 
PAYMENTS, 

of  maintenance,  when  may  be  made,  2 
under  sUtntes,  373,  487. 
to  whom  to  be  made,  373,  487. 
by  whom,  375. 

how  compellable,  363,  370,  375. 
of  advancement,  384. 
by  trustees  and  guardians  generally,  i 
out  of  the  principal,  384,  353,  4: 
to  or  by  receiTCrs,  561,  563. 

how  compellable  from  receiTers,  i 
to  inlants  or  their  guardians,  when  in 
when  valid,  428. 
to  infants  personally,  431. 
of  l^dea,  mortgage  raonlea,  &< 
guardians  and  trustees  ahui 
to  guardians  in  socage  or  by  atal 
to  guardians  by  infant's  election 
of  legacies  or  maintenance,  or  ai 
for  necessaries,  42S. 
of  wages,  trinkets,  &c.  429. 
of  rent,  414. 

torepresentativeaof infants,  wh 
by  infimta.  when  valid,  431. 
voidable,  431. 
in  their  own  fraud,  481, 
for  valuable  consideration,  432, 
of  debts  and  incumbnncea  on  infan 
571,  et  leq. 
by  guardians,  529. 
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PAYMENTS— con/jfified. 

by  suit,  799, 806,  et  seq, 
of  part  of  demand  against  in£Euit  pleading  St&tute  of  Ltimitsttionn^ 

by  order  of  court,  not  to  prejudice  him,  665. 
postponement  of  payment  of  legacy,  eflFect    of  on  allowance  of 

maintenance,  264,  et  aeq.9  285,  322,  352. 
out  of  court,  how  obtainable  at  full  age,  593. 

obtained  by  fraud,  594»  734. 
into  court  of  infant's  property,  jurisdiction  as  to,  23,  571*  ^^^* 
by  parties  misbehaving,  or  fund  in  danger,  579,  580. 
where  infant's  interest  absolute,  581. 
postponed  or  defeasible,  583. 
a  life  interest,  or  subject  to  a  life  interest,  584. 
contingent  and  no  interest  given,  586. 
where  interest  is  given,  586. 
if  property  in  foreign  country,  581. 
of  legacy  charged  on  land,  588. 
mode  and  time  of  enforcement  of,  588. 
after  answer,  589. 
in  a  suit  for  administration,  589. 
after  report,  when,  589,  590. 
executor  permitted  to  pledge  property  instead  ofp  when, 

589.  590. 
when  no  danger,  689,  590. 
after  decree  to  account,  589,  590. 
actual,  how  made,  589, 590. 
costs  of  obtaining.  595.     See  Personal  Estate* 
incautious,  by  trustees  and  executors,  how  chaiged  on  them,  63 !» 

et  9eq,  643. 
not  to  be  made,  except  to  parties  properly  entitled,  543. 
PBEB  OR  PEERESS, 

guilty  of  contempt,  how  punished,  22,  225,  227. 
sequestration  against,  225,  781. 
PBRSONS  OF  INFANTS, 

jurisdiction  as  to.  Part  I.,  paum. 
custody  of.     See  Custody ^ 

protection  of,  158,  et  seq.  201,  et  seq.  250,  etseq, 
control  of,  26,  ei  seq. 
guardian  of^  54,  et  seq.t  74,  106. 
how  possession  of  obtained  by  guardians,  75,  78,  80. 
PERSONAL  ESTATE, 

guardianship  of,  72,  75,  et  seq,  511. 
socage  guardian,  his  authority  over,  62, 511. 
statute  guardian,  64,  514. 

paymenu  of  to  guardians,  whether  valid,  426,  5 1 7»  520. 
foreign  guardians,  authority  of  over,  520,  545. 
guaidians  by  election  of  the  in&nt,  518. 
maintenance,  when  payable  out  of,  253,  352,  533. 
advancement,  384. 

bound  by  marriage  settlement  of  infant,  when,  402,  ei  seq. 
by  settlements  by  the  court,  22,  21 1,  233, 730,  738. 
not  within  1  Wm.  4.  c.60,  in  what  cases,  470,  475. 
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PERSONAL  KSTATE—amtmed. 

of  iniants,  forthwith  to  be  got  in  by  gna 
to  be  paid  into  bank,  when,  427,  436,  ^ 
not  to  be  changed  into  re»lty  daring  mi 

Bor  vice  verid,  535,  S66. 
receiTCT  appointed  over,  552,  S79. 
bound  by  acta  and  decree  of  wwrt,  when, 
employed  in  paying  off  debts,  bow,  S71 
account  o^  to  be  taken  before  real  est 

806. 
appropriation,  secnrity  of,  and  payment 

when  in  danger,  571. 

iweiTer  over,  552,  571 ,  579. 

diemisHl  of  guardian  or  tmalec  of, 

injunction  as  to,  S79,  598. 

actual  payment  into  court,  580. 

security  for  due  management,  whi 

required,  although  empowered  by 

where  infanta  hare  abaolnte  intere 
of  chattelg,  582, 
fnmittire,  583. 
■nit  for  may  be  brought  pending 

Court,  582, 
when  iotereat  defeasible,  582,  58; 
veited,  but  postponed  or  defeasib 
when  to  be  paid  in,  and  whe 
583. 
interest  for  life,  or  subject  to  life 
where  chattels  or  furniture,  i 
where  in  a  foreign  country,  685. 
where  gift  future  or  contingeBt  ai 
where  no  interest  given,  58( 
legacy  or  portion  charged  on  lani 
party  applying  for  muat  ahew  a  a 
time  and  mode  of  compelling,  58 
sum  must  appear  due,  689, 
after  answer,  589, 
in  an  administratioQ  auit,  6S0. 
after  decree  to  acoonnt,  590. 
actual  appropriation  and  investn 
in  what  fund,  590,  591,  59* 
when  on  real  secarity,  590, 
of  stock  spedGeally  bequea 
when  on  securidet  in  Irelai 
how  taken  out  of  court.  593. 

if  improperly  so,  594,  734. 

costs  of  obtaining,  595. 

how  may  be  invested  by  guardians  a 

when  already  invested  by  donor 

when  donor  baa  given  specific  d 
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PERSONAL  ESTATE— can/inticii. 

not  on  personal  security,  590,  626,  628. 
guardians  and  trastees,  when  answerable  for  loss  of,  622,  et  seq. 

if  change  of  inyestment  of  wished,  trustees  and  guardians  should  , 

file  a  bill,  593.  | 

purchasers  of,  rights  of,  689.  ) 

notice  by  to  legal  owner  of  fund,  when  necessary,  689. 
breaches  of  trust  as  to,  guardians  and  trustees  when  answerable  for,  ; 

622,  et  seq.  \ 

from  and  up  to  what  time,  694,  697. 
to  what  amount,  701. 
PERSONAL  SECURITY, 

trustees  and  executors  must  not  lend  on,  626,  633. 
money  of  infiEuit  must  not  remain  on,  628. 
court  will  not  invest  on,  590,  592. 
PETITIONS,  ^,  I 

applications  by  when  used,  25,  197,  233, 364,  380,  469,  523, 651,  , 

&c.  •  I 

powers  of  court  on,  how  limited,  24,  204,  214,  219,  698.  ! 

prayer  of,  court  will  not  regard,  178. 

for  guardianship,  81,  523. 

for  protection  againt  guardian.  197. 

for  maintenance,  364. 

if  in  the  cause,  371- 

under  statutes,  368,  371,  372,  487. 

for  advancement,  380. 

for  conveyance  under  statutes,  460,  465,  469,  476,  478. 

respecting  marriage  of  infants,  205,  et  seq. 

as  to  new  trustees,  469,  599,  601. 

for  receiver,  551 

that  receiver  should  account,  556. 

for  purchase  of  property  by  court,  567. 

for  renewed  leases,  456, 

Drainage  Act,  498. 

as  to  settlements  of  infant's  property,  746. 
PETITIONING  CREDITOR, 

infant  cannot  be,  448. 
PIN-MONEY, 

acceptance  of,  a  confirmation  of  a  settlement,  406,  4399  740. 
PLACE.     See  Residence,  EducaiUm,  Custody. 
POLICY, 

on  infant's  life,  441. 
POOR  LAW  ACTS. 

infiuit  enabled  to  convey  for  the  purposes  of,  494. 
PORTIONS 

charged  on  hind,    maintenance  out  of  if  vested  and  absolute  in 
possession,  259,  260. 

if  maintenance  expressly  provided,  288.  n   oot 

if  contingent  or  postponed,  maintenance  out  of,  266,  ^69,  325. 
charged  on  land  or  stock  by  setUement  or  contract,  268,  285. 

no  maintenance  out  of  generally  if  not  giveoi  and  the  portion  comes 
by  contract  or  settlement,  268,  285. 
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PORTIONS— MHtMiwtf. 

nor  if  time  for  pnng  detlgnated,  i 

teoanee  given,  268,  !70,  285. 

from  and  antil  wbat  time  muDtenance 

charged  on  land,  when  to  be  raised  anc 

when  an;  part  can  be  niaed  for  a 

right  to  (ue  fiur  when  haired,  686. 

POSSESSION, 

condnuance  in,  a  eonfinnadoii,  439. 
POSTPONEMENT— POSTPONED  W 
in  vetting  oi  payment,  a  usual  proiiaii 
Buintenanoe,  when  given  out  of,  264, 
when  given  wh«re  expreul;  prov 
from  and  nntil  what  time,  336. 
advancement  out  of,  381. 
when  to  he  paid  and  aecured  in  court, 
POVERTY, 

when  a  gioand  for  removing  trustee  ( 
for  appoioting  receiver,  549. 
no  excuM  for  lachet  in  equity,  681. 
otpnehein  ami,  effect  o(  758,  759. 
of  parent,  a  reason  for  Biving  maintec 
POWER, 

to  ^point  to  haaband  when  given  to 
744. 
to  children,  2S6,  239,  744. 

of  aectmd  marriage,  235,  2', 
general,  when,  335,  236,  743,  7 
when  may  he  exerdaed  by  io&nta,  4< 
whcoi  not,  409. 

when  infancy  diipenaed  with,  4i 
by  female  by  will,  409,  410. 
to  afford  maintenance,  valid,  296,  3: 
to  afibrd  advancement.  383. 

exerciied  by  tmotcea,  385. 
aie  naiul  powers,  385. 
nnezerdaed  for  suuntenance  o 

ecntion  aided.  383. 

when  extinguiihed,  384. 

to  inveat  personalty  in  realty,  valid, 

lor  sale  or  mortgage  of  in&nt'a  estat 

of  traitees,  when  they  paas  to  a  nc 

PREMIUM, 

for  a  lease  to  an  infiut,  when  recov 
neuoJ. 
PRESENTATION, 

by  in&nt,  410.     See  Benefice. 
PRINCIPAL, 

when  broken  in  upon  bit  tnuntenai 
when  may  be  so,  146,  263,  26 
cases  (tf  neoetn^,  3S4. 
legacy  small  and  inftnt  deatitu 
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PRINCIPAL — eo9Umu€d. 

great  expectations  if  so  applied,  270,  354. 
obvious  advantage,  368. 
to  pay  debts  for  maintenance,  855,  868. 
amottnt  of  maintenance  regulated  by  amount  of,  345. 
advancement  out  of,  380,  382. 

when  may  be  broken  in  upon  for,  385,  387. 

for  ptzrchase  of  commission,  280,  282,  385,  387.  i 

to  go  to  India,  280,  282,  385,  387.  i 

reference  to  master  to  ascertain  if  breaking  in  upon  proper,  365,  371. 

motion,  petition  for,  368,  371. 
non-payment  of  entitles  to  interest,  266,  322, 
PRISONER. 

in  contempt,  how  brought  up,  221. 
PRISONS, 

infsnts  may  convey  land  for,  494. 
PROCHEIN  AMI, 

may  apply  to  take  infimt  abroad,  32. 

may  petition  for  guardian  and  maintenance,  373. 

should  not  be  receiver,  554. 

in&nts  can  only  institute  suits  by,  757. 

who  may  be,  757. 

should  be  of  what  character,  758. 

whether  removable  for  poverty,  758. 

or  can  be  called  upon  to  give  security,  759. 
new,  when  appointed,  760. 

how  appointment  made,  762. 
old,  cannot  withdraw  without  security  for  costs,  760. 
dying,  761. 

neglect  or  misfeasance  of,  761. 
how  interested  in  cause,  761. 
if  examined  as  a  witness,  761. 
having  adverse  interest,  762,  765. 

bill  dumisaed  on  disputes  who  should  be,  762,  765.  **  j 

probability  of  danger  to  be  shewn  before  removal  of,  762,  765.  { 

when  cannot  be  removed,  763, 
marriage  of,  effect  of,  763. 
impioperly  instituting  suits,  764. 
bill  of  dismissed  when  on  reference,  761,  766. 
•ummarily,  765,  766. 
when  more  than  one  suit,  769. 
mifteonduct  of,  when  binding  on  infinnt,  771. 
iaehes,  fraud  of,  effect  of,  774. 
must  pay  costo  of  suit,  758,  775. 
subject  to  be  repaid  by  iniant,  771,  775,  776. 
has  a  lien  on  fund  for  costs,  777. 
eompelled  to  pay  ihem  personally,  when,  777. 

misoonducting  himself,  778. 
entitied  to  mote  than  taxed  costs,  when,  778. 
entitied  to  expenses  as  just  allowances,  779. 
solidiOT  instituting  suit  without  knowledge  of.  765. 
cannot  apply  to  dismiss  suit,  except  in  certain  cases,  766.   See  Suits. 
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PROFITS, 

guardian  and  trostae  ought  to  make  of  inftnt's  property,  528. 
cannot  make  for  himself,  528,  609. 
nor  receiver,  558. 
of  infant's  property,  guardian,  executor,  and  tnittee  aeeountahle 
for,  611,  614. 
to  what  amount  and  for  what  time,  694,  699. 
of  realty,  699. 
personalty,  701. 
trade,  &c.,  614,  700,  703. 

may  he  payable  for  one  time,  interest  for  another,  when,  61 5, 
703.     See  RenU. 
of  trade,  maintenance  paid  out  of,  350. 
PROMISE, 

to  pay  after  age,  when  binding  on  infimt,  436. 
PROMISSORY  NOTE, 

a  bad  security  for  infant's  money,  634. 

of  infant,  when  binding  on  him,  443, 445, 643.  SeeBtll  ofExehoBge, 
PROPERTY, 

infant  ward  of  court  must  have,  12,  20,  87,  38,  199. 
is  the  reason  for  jurisdiction  over  the  person,  19,  199* 
is  under  the  control  of  the  court,  19.     Part  III.  posraa. 
protected  by  the  court,  504,  et  seq, 

of  infant  waid»  may  be  taken  to  compel  his  return  within  the  juris- 
diction, 27.     See  EiUUe^  Personal  Etiale,  Real  JSstelf,  Prineipml, 
Settlement, 
PROSECUTION.    See  InfomaUou. 
PROTECTION, 

of  infants  extends  to  their  persons,  19,  158. 
against  guardians,  19,  158, 163* 
as  to  marriage,  201. 

as  to  maintenance  and  advancement,  250. 
mode  of  obtaining,  197- 

by  habeas  eorpiw,  198. 
as  to  their  estate,  508,  597. 
not  complete  unless  in&nt  a  ward,  24,  218,  505. 
from  violence  belongs  to  Queen's  Bench,  24,  218,  i^b, 
afforded  after  age,  when,  21,  22,  224,  bW,  640,  7S5. 
solicited  by  petition,  when,  25. 
by  infant  himself,  24. 
from  cruelty,  25. 
court  may  act  for  summaiily,  36. 
any  person  may  invoke,  24,  501. 
PROTECTOR  OF  SETTLEMENT, 
infimt,  449. 
who  to  act  for,  493. 
PROTESTANT.    See  Roman  Cailhoiie. 
PROVISIONAL  ASSIGNEE, 

infant  heir  of  within  7  Anne,  c.  1^-— 463. 
PURCHASES, 

by  infant,  when  valid,  432,  435. 

confirmation  of,  437. 

by  father  in  name  of  son,  when  an  advancement,  753,  754. 
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PURCHASES— coiilfmied. 

by  tniatees  and  gaardians,  when  may  not  be  made,  636,  617* 
when  may,  618. 
how  may,  618,  619. 

cannot,  even  under  a  decree  for  sale,  618. 
loss  or  breach  of  trust  by  how  to  be  repaired,  617*  699. 
in£Emt8,  or  court  for  them,  may  avoid,  617,  et  Mf  • 
reference  for  re-sale.  619. 

how  such  purchases  confirmed,  651,  659, 665,  668. 
of  property  for  in&nts,  when  and  how  to  be  made,  586,  588. 
of  debts  by  trustees  or  guardians  for  their  own  profit,  619. 
by  trustee  or  guardian  from  infant  coming  of  age,  620. 
for  valuable  consideration,  how  far  they  bar  righta  of  infants,  684, 
688,691. 
as  to  personal  estate  or  equitable  titles,  689. 
notice  of  infant's  title,  when  to  be  given,  690. 
frtmi  executors,  when  valid,  691. 
PURCHASE  MONEY, 

who  may  give  receipts  for  on  sale  by  trostees,  544. 
who  to  see  to  application  of,  544. 
investment  o^  efifect  of,  544. 
PURCHASER, 

nominal,  when  heir  of  within  enabling  statotesy  471* 
for  valuable  consideration,  how  afiEected  by  Statute  of  limitetions, 
502,  684. 
not  affected  by  fraud,  502,  684. 
rights  of  in  equity,  688,  el  seq* 

with  notice,  bound  by  breach  of  trust,  when,  616,  688,  705. 
notice  to,  when  to  be  given,  690. 
notice  of  voluntaiy  settlement,  689. 
without  notice  not  bound,  689,  700. 
without  notice  from  puichaaer  with  notioe,  689. 
of  personal  estate  and  equitable  interests,  689. 
from  trustees  for  sale,  when  exempted  from  seeing  to  application  of 

money,  544. 
under  decree  for  sale,  rights  of,  577,  798,  807.    See  also  Sakt. 

a. 

QUARE  mPEDIT, 

guardian  in  socage  may  have,  514. 
any  guardian  may  have,  528. 


R. 

RANK, 

of  infimt,  TegBOtdod  in  his  education^  146,  251. 
ui  his  marriage,  238,  232. 

maintenance,  342.  | 

^▼ancement,  384.  !■ 
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RAVISHMENT, 

of  ward,  writ  of,  5,  6,  8,  75,  et  leq. 
how  pnniafaed,  75,  201. 
by  atotate,  75,  77.  201. 
REAL  ESTATE, 

jurisdictioD  oTer,  504,  et  wf. 
maintenance  paid  out  of,  352. 
■ettlemenC  of  inCmu,  403,  406,  736. 

of  mate  infanta,  407,  736. 
guardian  has  posceaaion  and  managemer 
foreign  gnardian,  when,  520,  546. 
by  custom,  517. 
by  election  of  iniant,  519. 
appointed  by  conrt,  520. 
duties  of  guardians  and  tniBtees  as 
is  to  keep  in  his  poaseasion  and  coi 
incmnbTances  and  debts  on,  bow  paid 
529,  537. 
paid  off  by  guardian  with  money  b 
by  court,  483,  571,  672,  800,  804 
by  sales,  483,  571,  572,  800,  804, 
receiver  orer,  547,  et  teq, 
not  to  be  changed  into  personalty  dnrin 

exceptions,  537,  567. 
power  to  invest  personalty  in,  537. 
purchased  for  infant  by  court,  565,  567 
not  bound  by  a  discretionaty  act  of  co 

to  infants,  566,  569,  772. 
compensation  in  respect  of  breaches  of 
mesne  profits  of,  673,  699. 
partitioQ,  or  election  as  to,  748.  751. 
bound  by  decreea  and  orden  of  court 

773,  795,  et  leq.  804. 
day  to  shew  cause  respecting,  when  gii 
Sale,  Heir,  Inheritance,  Ac. 
RECEIPTS, 


stranger  may  complain  of,  21. 

when  appointed,  608,  547. 

supersedes  authority  of  trustees  and  gi 

over  what  property,  508,  547. 

for  what  purposes,  508,  547. 

effect  of  the  appointment,  508,  547. 

cases  in  which  appointed,  548. 
proper^  Uuge,  548. 
althon^  a  le^  guardian  exist,  5 
if  trustees  or  guardians  misbehave 
if  property  likely  to  be  lost  or  inj 
executor,  trustee,  or  guardian  abr 
declining  or  ni^lecting  duty,  549 
not  because  of  their  poverty,  549 
if  title  to  property  disputed,  549. 
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RECElVER^-eoniinued. 

if  there  be  no  guardian,  549. 
if  a  bill  by  creditors,  549. 
if  tenant  for  life  refdse  to  renew,  650. 
not  because  tenants  do  not  pay  rent,  550. 
mode  of  appointment.  550. 

application  to,  made  how  and  by  whom,  550. 
bill  filed,  550. 
when  before  answer,  550. 
by  interlocatory  application,  550. 
how  if  estate  be  mortgaged,  552. 
over  personalty  not  before  will  proved,  552. 
reference  to  master,  552. 
appointment  by  him,  553. 
how  objected  to,  553. 
if  new  property  fall  in,  553. 
security  and  recognizance  by,  553. 

if  property  abroad,  554. 
persons  to  be  appointed,  554. 

master's  judgment  conclusive,  554. 
where  property  abroad,  553. 
accounting  of  receivers,  555, 

how  to  pay  over  his  balances*  556. 
how  chaiged,  not  doing  so,  557. 
how  compelled  to  account  and  pay,  557. 
sureties  of,  how  liable,  557. 
account  settled  of,  when  opened^  558. 
abould  invest  surplus,  558. 
cannot  make  interest  for  himselT,  558. 
when  liable  for  banker's  failure*  558. 
for  involuntary  loss,  when,  559. 
authorities  and  duties  of  as  to  the  estate,  559. 
how  to  lease  estates,  559,  560. 
tenant  may  apply  as  to  rent,  569,  560. 
lease  by,  caxmot  bind  remainder-man,  559,  560. 
proceedings  l>y  m  law  or  equity  how  must  be  authorised,  561. 
action  against*  561. 
distraint  by,  561. 
attachment  at  suit  of,  562. 
xepairs  and  other  outlay  by,  562,  563. 

must  not  exceed  sum  allowed*  562,  563. 
remuneration  of,  562,  563. 

orders  for  management  of  estate  by,  how  obtamed,  562,  56S. 
payments  of  debts,  &c.,  by,  562,  563. 

of  maintenance  by,  562,  563. 
may  represent  infant  under  Tithe  Composition  Act,  562,  563. 
discharge  of,  564. 
HBCITAL, 

in  a  deed  not  binding  on  an  infant,  435. 
RECOGNIZANCE, 

by  infiwts,  when  valid,  391,  432. 

to  bring  infant  within  jurisdiction,  29. 

not  to  allow  infants  to  marry,  127,  162,  195,  224,  242. 
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RECOGNIZANCES— nmlmwtl. 

not  to  hold  iaterconne  with  ward  of  coa 
242,  243. 

by  gDardicui  of  the  Mtate,  528. 

by  receiven,  553.     Seo  Ssarily. 
RECOVERIES, 

by  inbnta,  viUdity  of,  389,  438. 

conveyancea  by  under  7  Anne,  c.  19 — 46 
REDEMPTION, 

of  mortgage  by  infant,  577.  804.  808. 

when  btured  by  laehet.  672.  686. 
REFERENCE, 

ai  to  guordiani,  81,  533. 

as  to  new  tniat«ea,  SS4. 

nnder  the  (Utntea,  470,  478. 

as  to  maintenance,  365,  370. 
adnncement,  381. 
dispensed  with,  370. 

parties  who  may  attend,  373. 

special,  3«7.  370. 

for  leceiver,  552. 

hia  BcconnU,  966,  603, 

ai  to  marriage.  220,  746. 

education,  184. 

custody,  33. 

respecting  management  of  b&nt'l  estate,  51 

reipecdng  accoiintB  by  gmrdiaiH,  602,  710 

as  to  drainagei  406. 

costs,  721.    See  CotU. 

ollowancei,  714.    See  ^Ooimiicm. 

alto  drcumitancea  of  breach  of  tnut,  712. 

in  BuiU  by  infants,  762,  764,  768,  &c. 

in  suits  against  infants,  774,  794,  &c. 
REHEARING, 

of  decree  in  favonr  of  infant,  774. 

of  decree  against  infut  if  in  error,  798,  SOS 
as  to  interest  on  charges,  798. 
RELATIONS, 

who  are  of  infant,  must  be  reported  by  mast 

what,  are  bound  to  support  in&nt,  305,  el  u 

approbation  of  to  nurriage  lettlcmenta  or  c 
402,  404. 
RELATIONSHIP. 

when  a  ground  to  obtain  maintenance,  275. 
RELEASE, 

tirom  aon  to  fkther  to  obtun  maintenance,  vo 

by  infant,  voidable,  432. 
void,  445. 
of  breach  of  tmst  always  void,  645. 

release  by  way  of  conveyance  by,  whether  vi 

by  intended  hniband  of  infant  to  guardian,  v 

by  son  to  &ther,  when  void,  646. 

by  son  to  mothei,  when  void,  647. 
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RELEASE — continued. 

ooTeoant  to,  extorted  by  mother  and  guardwn  from  intende.i  hus- 
band, void,  648.  ^ 
by  infant  on  coming  of  age,  when  binding,  652. 
reqniaites  thereto.  652.  658,  ei  seq. 
when  invalid.  645,  652,  653,  654,  656,  et  seq. 
when  avoided  by  the  court,  645,  652,  658,  6S4^^  (J55,  e%  »eq[. 
must  be  to  proper  parties,  658. 
of  principal,  releases  those  secondarily  liable,  659. 
RELIEF, 

infanta  may  have  without  a  prayer,  767* 
how  barred  in  equity,  65\,  ei  seq. 
RELIGIOUS  OPINIONS, 

how  far  a  disqualification  for  guardianship*  48, 50,  78.       See  Roman 

CaihoUeSf  DiaaeiUers, 
education  as  to,  117,  et  seq.  148. 

of  guardian,  how  far  a  ground  for  court's  interference^   168. 
REMAINDER, 

grant  of  by  infant  void,  444. 
REMAINDER-MAN, 

hia  consent  required  to  maintenance,  when,  275. 
bound  by  infant's  marriage  settlement,  when,  407« 
by  lease  by  receiver,  when,  560. 
by  guardian,  when.  512, 515,  517,  519,  536,  538. 
by  receiver,  560.  . 

by  sales  for  debts,  when,  483,  571,  799,  804. 
not  barred  by  lapse  of  time,  when,  683. 
entitled  to  compensation  from  tenant  for  life  for  non-renewal  of  a 

lease,  601,  682. 
may  demand  production  of  infant  tenant  for  life,  162. 
rights  of  not  saved  in  statutes  of  ejectment,  41  ?• 
REMOVAL. 

of  guardiana,  62,  163,  596. 
of  trusteea,  597. 
RENEWAL. 

of  leases,  tenant  for  life  compelled  to  make,  601,  682. 
by  guardians  and  trustees.    See  Leasee. 
RENT. 

payment  of  by  infant,  valid,  393. 

confirms' a  lease  to  him,  when,  439* 
acceptance  of  by  infant  after  age,  a  confirmation  of  lease  by  him, 

659,  663. 
of  tenant  under  receiver,  how  fixed.  550. 
right  to  recover,  how  far  barred  by  statute,  502,  686. 
recovery  of  arrears  of,  how  limited,  503,  695. 
executors  neglecting  to  collect,  how  ofaazged,  680. 
misapplied  to  be  reimbursed,  how,  699,  700. 
RENT-CHARGE.  I 

grant  of  by  infant,  void.  444.  I  "i 

RENTS  AND  PROFITS. 

maintenance,  when  paid  out  of,  362. 
construction  of  the  term,  359,  361,  363. 
mesne,  620,  673,  694,  705.     See  Mesne  ProfiU. 
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REPAIbS, 

infant  not  liable  for,  to  hia  hoiiK,  434. 
may  be  made  by  guardians  and  trustees, 
by  receiver,  562. 
when  authorised  by  court,  568. 
mortgage  ordered  by  conrt,  for  raising  m 
atlowances  made  for,  71S. 
REPLICATION, 

by  an  infant,  771. 
to  infant'i  answer,  791. 
caie  must  be  proved  nnder,  791. 
REPORT.     See  Ma,ter.  Exciptiom. 
RESIDENCE  OF  INFANTS, 

should  be  within  the  joriadiction,  26,  3.1 
of  the  exceptions  to  the  rule,  26,  28,  33, 
when  father  kept  son  in  America,  2' 
when  for  advant^e  of  in&nt,  28. 
relations'  propertjr  abroad,  88,  29,  J 
for  education,  29,  30. 
parent  ill  abroad,  3D. 
mother  abroad  offering  to  maintain  ' 
ill  health  of  infant,  31,  111. 
health  of  mother,  32. 
place  of,  in  the  discretion  of  guardians,  i 
of  the  court  if  a  ward,  33,  35,  188. 
if  guardian  superseded,  34,  35,  188, 
need  not  be  always  with  guardian,  ] 
of  infant  on  his  property.  36. 
'    eSect  of  &ther's  consent  as  to,  34. 

guardians  differing  as  to,  SO. 
'     when  marriage  in  contempt  and  legality  < 
of  guardian,  should  be  within  the  jurisdii 
of  clergy,  acts  as  to,  496. 
RESIDUE. 

inbnt  entitled  to,  must  have  maintenanct 
from  and  until  what  time  maiutenanct 
822,  tt  wf . 
if  to  be  laid  out  in  land,  323. 
RESIDUARY  LEGATEE. 

consent  of  to  maintenance,  when  necessai 
entitled  to  nuintenance,  when,  258,  261. 
although  fiind  not  clear,  256. 
if  legacy  contingent,  265. 
how  iar  within  Statute  of  Liniitatior 
how  far  liable  to  refund  for  breach 
testator,  708,  709. 
REVERSION, 

maintenance  or  inlbrest  not  given  out  of,  : 
reason  for  the  rule,  358. 
unless  expressly  directed  or  intentiu 
if  for  obvious  advantage  of  infant,  3; 
in  case  of  necessity,  359. 
not  if  intention  only  constructive  or 


INDEX.  021 


REVERSION — continued. 

nor  if  there  be  anotber  maintenance,  358,  363. 
not  to  be  mortgaged  or  sold  for  maintenance,  358. 
chax^ged  with  arrears  of  when  coming  into  possessioni  357. 
grants  of.  How  fax  void,  432,  433,  444. 
REVERSIONER, 

rights  of,  saved  by  Statute  of  Limitations,  683. 
property  secured  for,  584,  586. 
REVIEW. 

bill  of  may  be  brought  after  twenty  years,  when,  674. 
infante  when  to  proceed  by,  774,  797,  798,  809. 
ROMAN  CATHOLICS, 

when  may  be  appointed  guardians,  48,  50,  169,  170. 
when  cannot  be,  49,  61,  64,  67,  169. 
disqualifications  of  by  statute,  49,  67. 
education  of  in&nts  in  their  faith  forbidden,  118,  121. 

when  allowed,  118,  121. 
how  far  removeable  from  guardianship,  169,  170. 
compellable  to  afford  maintenance  to  their  children,  197*    See 
Gtutrdiana. 
ROYAL  FAMILY, 
guardianship  of,  74. 

S. 

SALE, 

to  raise  maintenance,  when  permitted,  358,  362,  863. 

by  trustee  for  valuable  consideration,  when  binding,  481,  536, 

616.  684,  ei  aeq. 

by  guardians  and  trustees  of  infSEint's  property  in  general  invalid, 

421,  636,  616,  684. 

by  executors  when  binding,  691.  i 

improvident  or  negligent  by  trustee  or  executor,  599,  630. 

unnecessary  by  trustee  or  executor,  627. 

if  by  trustee  for  sale,  how  to  be  made,  543. 

powers   of   such  trustees  to  invest  produce  of,  and  give 

diachaiges,  429. 

produce  of,  how  to  be  disposed  of,  544. 

application  of  money,  who  bound  to  see  to,  544. 

by  trustees,  executors,  and  guardians,  to  be  accounted  for^  694, 

700. 

from  and  up  to  what  time,  694,  ei  ieq. 

to  wUat  amount  and  extent,  700.  , 

if  bill  pray  a  resale,  601,  619.  .  I 

relief  as  to,  how  barred,  651,  ef  seq. 

may  l^e  confirmed,  651,  659,  665. 
of  personal  estate  and  equitable  interests  requisite  to  validity  of, 

689. 
by  infimts,  when  valid,  431. 

of  goods  by  infants,  434.  i 

statutes  authorizing  for  payment  of  debte,  488,  574,  798,  805, 
807. 
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by  court  for  paymmt  of  debt^  574,  8« 
of  mor^iged  estate  wheo  orieted, 
^  fbr  inferior  chs^ei,  othen  may  1 
freehold  canuot  be  «dd  if  tho  chai 

574,  806. 
MxouDts  fint  to  be  taken,  tad  i 

484,  373,  805.  ^ 

report  tbat  debt  due,  484,  572,  57 
righti  of  purch«Ber«  under  (ilea  by 

SCANDAr*"  '^'"  *"""**"  '"'^"'  '" 

scheK,"^"  ""p*^'*  ^'  '«^- 

for  eduoition,  when  impoied  by  the  com 

378.     &ee  Education. 
for  the  application  of  maintenance,  378 

iniant  compeUed  to  go  back  to,  33,  187 
guardian,  not  in&nt,  judge  of,  33,  34,  1 
father  compelled  to  restore  infant  to,  S3 
mother  >o  compelled,  86,  116.  ' 

taking  infante  from,  a  gross  contempt,  3( 
court  fixes  upon,  34. 
inqoiriei  a*  to,  106. 

^^^JS*"  ""y  *•*  conveyed  f<»  by  in&ati.  49 
SCOTLAND,  '  «uan«,  «» 

a  foreign  country, 
guardians  by  law  o£  78. 
SECURITY, 

given  by  guardians  t£  the  estate,  47,  52 

not  by  those  of  the  person,  47. 

by  receiver,  555. 

for  bringing  infimts  back  to  the  jnriadicU 

as  to  the  marriage  of  in&nts,  224,  242, 

not  to  hold  intercourse  with  ward,  224, 

for  payment  and  due  man^eineDt  of  pr 

in  case  of  testamentarj-  guardian,  i 

m  mterests  verted  but  postponed  i 

when  required  of  tenant  for  lifie,  5) 

when  interest  contingent  or  future, 

party  applying  for  muat  shew  a  vaU 

mode  and  time  of  conjpelling  by  th 

in  an  administrBtion  auit,  689 

on  report,  although  excepted 

executor  permitted  to  give  ine 

what  sort  court  will  leave  inft 

what  court  will  invest  in,  691, 

in  Ireland,  487. 
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what  sort  tmsteea  and  exeenton  should  inyest  on,  429,  591,  624, 

625. 
improper,  parties  Hable  for  mTesting  or  leaving  on,  429,  591,  624, 

625,  626,  628. 
personal  infant's  money  not  to  be  invested  in,  626,  Q^d. 
obtained  firom  wards  and  eeHui  que  iruaU^  when  void,  640,  642, 

et  ieg. 

when  valid,  640,  641,  642.  i 

reviva]  or  confirmation  of,  487i  661,  ei  aeq,  I 

obtained  by  &ther  from  son  nnider  pressnre  of  distress,  void,  646.  >  i 

misapplication,  from  what  time  to  be  accounted  for,  694, 697*  I 

how  and  to  what  extent  to  be  rectified  and  reimbursed^  701. 
See  JUeognizanee* 
SEISIN, 

by  goaxdian  in  socage,  512. 
given  by  an  attorney  for  infimt,  483, 443. 
SEPARATION  DEEDS, 
validity  of,  34,  88,  92. 

executed  by  infimt  when  invalid,  to  bind  the  property,  404,  446. 
SEPARATE  USE, 

property  of  wife  to  her,  how  &r  can  be  settled,  289,  403.  * 
by  the  court,  239,  736,  738. 
cannot  be  waived  or  altered  by  wife,  739. 
clause  for,  when  inserted  in  settlements  by  the  court,  739. 
SEQUESTRATION.     See  Peer. 
SERVICES, 

guardian  to  perform  incident  to  estate,  514. 
SERVANTS, 

must  account  to  infiuits,  608. 
gifts,  bonds  to,  when  void,  641,  642. 
bond  to  for  obtaining  marriage,  void,  649. 
SETTLEMENTS, 

of  infant  female's  property,  required  by  court,  16, 22, 506, 730, 733. 

always  required  on  marriage  of  infant  female,  204,  211,  738,  734. 

mode  of  proceeding  to  obtain,  205,  746. 

extends  to  wards  only,  and  to  property  in  court,  731. 

equity  for,  731. 

to  what  it  extends  and  attaches,  731, 733.  ■  ■ 

avoided,  waived,  how,  239, 240,  782,  739,  740. 

cannot  be,  if  an  interest  to  in£Euit*8  separate  use,  239,  240,  732, 

730,  740. 
nor  if  marriage  in  contempt,  224,  289,  740. 
confirmed,  how,  224,  239,  740. 
right  to  enforce  not  effected  by  time,  241. 

enforced  althou^  female  of  fell  age,  239.  j  \ 

equity  for  binds  husband,  732,  734. 
equity  for,  how  defeasible,  733. 
issue,  equity  of  for,  732. 
contract  or  proposal  of  for,  binds  husband,  782,  783,  740. 

equity  for  remains,  although  marriage  after  age,  and    settle- 
ment executed,  734. 
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SETTLEMENTS— eoiifmttfd. 

cement  of  father  to  manuge,  eBect  < 
is  act  of  hnaband  only,  736. 
treaty  for  begun  nnder  age  enforced,  22, ' 
of  male  infant'*  property,  73S. 
of  real  cMate,  735. 
of  penonal  property,  735. 
of  property  to  wife's  separate  ate,  239,  7i 
if  ward  come  of  age  during  treaty,  735. 
reformed,  how  far,  if  made  before  muriagi 

unless  equity  for  waived  or  loit,  73! 

not  altered  as  to  interests  of  children 
equity  for,  how  affected  by  misconduct  ol 
settl^  and  acted  on  by  court  cannot  be  c] 
enforced,  although  infant's  money  impro: 

734. 
tkatfre  and  provision*  of,  742. 

if  property  moves  from  lady,  743. 

second  marriages,  how  provided  for  i 

separate  provision  for  wife,  when  mat 

husband,  bow  regarded,  744,  745. 

power  of  disposition  to  wife  survivin 

if  wife  ill^itimaUi,  235,  239,  744. 

children's  interests,  bow  consulted  in 

usual  mode,  745. 
of  the  mode  of  making  or  refcHTning,  233, 

when  after  marriage,  215,  217,  224, 

should  be  executed  before  marriage, 
costs  of,  747. 
the  order  of  court  not  the  proposals  for  tl 

746. 
in  cases  of  clandestine  marriage  in  conten 
333,  732. 

if  marriage  illegal,  222,  735. 

nnder  statutes,  156,  316. 

after  what  length  of  time,  224,  241 . 

when  in&nt  nota  ward,  215,  217. 

if  he  be  a  ward,  233,  238. 

proposals  for,  when  to  be  made  by  '. 

equivalent  settlement  made  on  mar 
222,  232. 

undertaking  to  execnte,  when  hut 
238,  et  teq.  242. 

once  made  must  be  enforced,  and 
240. 

provisions  and  nature  of,  233,  et  ae- 

second  marriage,  how  provided  for 
if  wife  illegitimate.  239. 
where  wife  has  separate  propei 
cases  not  aggravated,  239. 

eases  where  former  settlement  after 

effect  of  misconduct  of  wife  on,  239 
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by  infant,  of  his  or  her  property,  how  fiir  valid,  402,  et  aeq, 
personalty  and  chattels  real,  402,  et  seq. 
of  separate  property  of  wife,  402,  737. 
how  far  bars  dower  and  dbtribntive  share,  403. 
i¥ife*8  assent  to,  when  necessary,  404. 
consent  of  parents  and  guardians,  how  affecting,  404. 
when  invalid,  404. 
equitable,  how  £ur  binding,  405. 
covenant  for,  405. 
agreement,  405. 

to  settle  future  property,  405. 
of  real  estate,  405,  407. 

female  cannot  defeat  during  coverture,  406,  439. 
how  made  valid,  406,  439. 
of  personalty,  407. 

articles  for  by  infant,  how  far  binding  remainderman,  407. 
how  far  good  against  creditors,  408. 

if  on  infant  wife  by  husband,  408. 
articles  for,  whether  will  sever  a  joint  tenantcy,  485. 
how  confirmed,  406,  439- 
maintenance  out  of  property  in»  259,  264,  285. 
voluntary  by  father,  maintenance  deducted  from,  835. 
in  fiivoar  of  trustees,  guardians,  &c.  by  infant  coming  of  age,  void, 

642. 
in  favour  of  a  parent,  how  &r  valid,  645. 
by  way  of  marriage  brocage  to  servant,  void,  649. 
of  accounts  by  infant  when  it  bars  relief,  652. 
requisites  for  such  settlement^  653. 
when  invalid,  653,  654,  et  seq. 
when  opened  by  court,  653,  654,  ef  «eg.  656. 
must  be  to  proper  parties,  658 .  ^ 

on  infant    on  conditions  respecting  guardianship  and  education, 

4a,  91. 

must  not  be  a  mere  o£fer,  43,  91. 
SHOOTING, 

let  by  receiver,  563. 
SICKNESS, 

of  infent,  when  payable  out  of  maintenance  and  when  by  extra 
charge,  343.     See  Health. 

siMomr, 

guardian  may  be  guOty  of,  51 1. 

SOCAGE, 

lands,  59. 

guardianship  in.     See  Guardianship. 

SOLICITOR, 

not  allowed  costs  of  sending  infant  to  Scotland,  256. 
in  cause  not  to  be  receiver,  555. 
concerned  in  clandestine  marriage,  242. 
may  be  liable  on  deficiency  of  receiver,  558. 
may  be  accountable  to  infiAts,  606. 


9S0  INDEX, 

SOLICITOR— coflJiflKei. 

acknowledgmenta  to,  for  monej  adnnctd 

643,  656. 
being  tnute«,  guardian,  or  (ocecntoi,  corii 
for  all  partiei  in  family  ouiU,  7SS. 
for  infant,  liability  of,  762. 
lien  of,  on  fund  for  coits,  T6S,  7T7> 
boa  none  on  papers,  763,  777. 
infant  bound  by  conduct  of,  when,  774. 
inatitating  »uit  witltont  concnirence  of ; 
765. 
SPECIFIC  PERFORMANCE, 
infant  when  bound  to,  394. 
cannot  be  eofocoed  bj  or  againtt  inbnt,  4 
lull  for,  of  contract  by  anceitor,  when  ne< 
aace  from  infant  under  statulei,  471|  4 
STAR  CHAMBER,  6. 
STATUTES  CITED. 

of  ceumit  and  wutc,  895. 
Herton,  itaL  of,  c  6-^178, 416, 523. 
of  Um*,  408,  426. 
of  Limitation,  416, 
Weet.  2—24.  7S,  16,  521,736. 
85,  75,  76. 
c.  5—621. 
c23— 5S2. 
52  Hen.  S,  c.  17,  Haribridge,  S21. 
6  Ed.  1,  c.  5—530. 

15  Ed.  1,  c.  7—522. 

17  Ed.  1,  at&t.  1—390. 

18  Ed.  1,  ataL  4—390. 
17  Ed.  2—8. 

35  Ed.  3,  c.  5—523. 

81  Ed.  3,  c.  11—522. 

1  Rich.  2,  as  to  cnstomary  gnudiaBi,  6S 

5  Hen.  4.  c.  14—390. 

1  Rich.  3,  c.  74—890. 

4  Hen.  7,  c.  24—300.  SOI. 

Hen.  8,  of  warda  and  liTerlea,  8. 

32  Hen.  8,  c.  2—500. 

oftenanta  in  common,  761. 
32  Hen.  8,  c.  36—390. 
4  &  5  Ph.  &  M.,  c.  8—55,  56,  64.  7S, 
4  ft  5  Ph.  &  M.,  c.  30—201. 
4SEIiz.,c.  2— 111,803. 
1  Jac.  1,  c.  4—131. 
SJac  1,0.  6 — 49,  131. 
21  Jac.  I,  c  16—500. 
3  Car.  1,  c.  2—121. 
10  Car.  3,  c.  17—77. 

16  Car.  I,  c.  10—25. 
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17  Car.  1,  c.  14--5. 

12  Car.  2,  c.  24—38,  64.  68,  70,  77.  611,  514,  619. 
14,  15,  Car.  2,  c.  19,  Ir.— 67, 514. 
25  Car.  2,  c.  2 — 49,  78. 
31  Car.  2,  c.  2—25. 
9  &  10  \rm.  3,  c.  32—49,  67. 
11  &  12  Wm.  3,  c.  4—112.  121.  196. 
1  Anne,  3.  30— 49,  197- 
4  Anne«  o.  16^501,  522. 
6  Anne,  c^  16.  Ir.— 77,  125, 157,  201,  217. 

6  Anne,  c.  18 — 162,  518. 

7  Anne,  c.  19—460,  et  seq, 
11  Anne,  c.  3,  Jr.— 458. 

1  Geo.  1,  c*  10-^492. 

2  Geo.  1 — 461.  468. 

9  Geo.  1,  c.  29—395,  489, 517. 

9  Geo.  2,  c.  11,  Ir.— 123, 125,  157,  201,  202. 

19  Geo.  2,  c.  13,  Jr.— 77,  125,  218. 

21  Geo.  2,  c.  31 — 464. 

29  Geo.  2,  c.  31 — 455,  458,  512. 
4  Geo.  3,  c.  16—465. 

17  Geo.  3,  c.  53 — 496. 
21,  22  Geo.  3,  c.  62 — 50. 

21  Gep.  3,  c.  66—496. 

22  Geo.  3,  c.  83 — 194. 

30  Geo.  3,  0.  29—50, 67. 
80  Geo.  3,  c.  32 — 121. 

36  Geo.  3,  c.  52—259,  486,  578,  720. 

38  Qeo.  3,  c.  60 — 492. 

38  Geo.  3,  c.  87—422,  461,  539. 

43  Geo.  3,  c.  107 — 496. 

43  Geo.  3,  c.  116 — 492. 

49  Geo.  3,  c.  115— 448. 

52  Geo.  3,  c.  32—258,  371,  487. 

52  Geo.  3,  c.  158—372,  487. 

53  Geo.  3,  c.  160—67. 
53  Geo.  3,  c.  141—449. 

55  Geo.  3,  c.  147—496. 

56  Geo.  3,  c.  100 — 25,  78. 

57  Geo.  3,  c.  18—8. 

58  Geo.  3,  c.  45 — 497. 

59  Geo.  3,  c.  12 — 494. 
59  Geo.  3,  c.  134—497. 

1  Geo.  4,  c.  35 — 491,  495. 

4  Geo.  4,  c  76—122, 156,  196,  202,  216,  217. 

4  Geo.  4,  c.  86—496. 

5  Geo.  4,  c.  8 — 496. 

6  Geo.  4,  c.  10 — 463. 

6  Geo.  4,  c.  74—258,  372,  461,  464,  466,  467,  468,  479,  4«7. 

7  Geo.  4,  c.  43—461,  468. 
7  Geo.  4,  c.  57—448. 
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7  Geo.  4,  c.  66—497. 

9  Geo.  4,  c.  14—437. 

9  Geo.  4.  c  31—64,  77.  aOl. 
10  Geo.  4,  c.  34—77, 125,  201,  218. 
10  Geo.  4,  e.  35—157. 
10  Geo.  4,  c.  5(1 — 426. 
1  Wm.  4,  c  40 — 75S. 
I  Wm.  4,  c.  47—483,  el  teq.  566,  576,  d 
I  Wm.  4,  c.  60—259,  4«3,  464,  468,  ef 

720, 752,  807, 
1  Wm.  4,  c  65—258.  372,  376,  397,  4 

617. 
1  &  2  Wm.  4,  c.  45—498. 
3  &  4  Wm.  4,  c.  27—76,  501,  521,  666, 
8  &  4  Wm.  4,  o.  74—321.  432,  439,  49 
3  &  4  Wm.  4,  c.  104—676,  706.  793,  8' 

3  &  4  Wm.  4,  c.  106 — 62. 

4  &  5  Wm.  4,  c.  23—473,  474. 
4  &  5  Wm.  4,  c.  29—487,  593. 
4  ft  5  Wm.  4,  c.  30 — 496. 

4  ft  5  Wm.  4,  c.  76—112,  303,  314,  31, 

4  ft  S  Wm.  4,  c  92 — 449,  494. 

5  ft6  Wm.  4,c.  17—458. 

5  &  6  Wm.  4.  c  69 — 194. 

6  a  7  Wm.  4,  c  71 — 493. 
6  &  7  Wm.  4,  c.  79—495. 

6  4  7  Wm.  4,  o.  85—123.  202,  217. 

1  Vict.  c.  26—68,  426,  516. 

1  Viet.  c.  38—503. 

1  Vict.  c.  62—458. 

1  &  2  Vict.  c.  7 — 495. 

1  &  3  Viet.  c.  23—497,  498. 

1  &2  Vict.  c.  69—474. 

1  ft  2  Vict.  e.  107 — 497. 

1  &  2  VicL  c.  106 — 497.  498. 

2  4  3  Vict,  c.  10 — *95. 
2  &  8  Vict.  c.  18 — 497. 

2  ft  3  ATict.  c.  54—93,  100. 
2  ft  3  Vict.  c.  49 — 498. 

2  ft  3  rict.  c.  60—486, 576,  577- 
2&3  Vict.  c.  85— 112. 

3  &  4  Vict,  c  20—492. 
8  &  4  Vict.  0.  87—495. 
8  ft  4  Vict.  c.  55—498. 

3  ft  4  Vict.  c.  90—178,  199. 

4  ft  5  Vict  c.  12 — 495. 
4  ft  6  Vict.  c.  35 — 490. 

STEP-FATHER, 

maintenance  allowed  to  fiw  put  tima.  sa 
STEPMOTHER,  *^ 

i>  not  guardian  in  socage,  61. 
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STEWARD, 

purchase  from  by  infant,  void*  642. 
STOCK. 

maintenance  out  of,  258,  362. 
under  statutes.  371 .487. 
how  tu  within  statutes  enabling  in£snt8  to  convey,  4d9»  470,  475, 
476,  481. 
statutes  do  not  supply  the  jrant  of  a  personal  representatiTe  of, 
469,470,475,476,  481. 
appropriation  and  security  of  in  court,  when  compelled,  581,  et  seq. 
iu vestment  in  by  the  court,  602. 

if  specifically  bequeathed,  592,  638. 
belonging  to  infants,  made  over  to  them  at  full  age,  593. 
improperly  paid  out,  how  restored,  594.  734. 
if  infant  comes  of  age  pending  appropriation,  594. 
belonging  to  infants,  sold  out  in  breach  of  trust,  how  to  be  replaced, 

ei7,  634,  637,  701.  708. 
specifically  bequeathed,  investment  of  should  not  be  altered,  638. 
from  and  up  to  what  time  dividends  of  to  be  accounted  for,  694, 

697,  and  see  Mesne  Profits, 
to  "what  amount  and  extent,  and  how  to  be  replaced,  701,  708. 
STRANGER, 

may  complain  of  guardian,  21,  178. 
compel  an  account  for  infant,  503,  504. 

not  entitled  to  a  maintenance  or  interest  till  accruer  in  poasesdon 
of  gift,  325. 
on  a  legacy,  325. 
entitled  to  interest  or  maintenance  if  expressly  directed,  326,  327. 

on  a  residue,  261,  322,  ei  seq. 
entering  upon  infant's  lands,  accountable,  518,  605. 
8UBPCENA, 

service  of  on  infiint,  781. 
to  hear  judgment,  795. 
to  shew  cause  against  decree,  808. 
SUCCESSION, 

persons  entitled  by,  may  have  maintenance,  259.  See  Administrator^ 
Executor. 
SUIT  OF  COURT. 

in  copyhold  tenure,  to  be  performed  by  infiuit,  396. 
SUITS. 

infant  made  a  ward  by,  24. 
as  to  guardianship,  84,  105,  108,  523. 
as  to  marriage,  206. 
as  to  maintenance,  368. 
for  receiver,  551. 

by  administrator  dwrante  minoriiatet  424. 
to  procure  conveyance  from  infant  trustee,  471,  476,  480. 
for  payment  of  debu  by  creditors,  483,  571,  575,  798,  806. 
•    demur  parol  in,  abolished,  483,  571,  675,  796,  798,  806. 
^hea  a  second  suit  by,  regular,  577«  806. 
for  aecurin^  and  appropriation  of  money  in  court,  588. 
for  discharge  of  trustee,  599,  601. 

o  o  o 
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for  new  appoiotment  oT  trustee,  476,  534. 

for  sccoant  and  reititution,  710. 

foT  election.  748. 

for  psrtitian,  781. 

limiution  of,  how  u  to,  501,  6B3,  et  leq, 

barred  by  mere  lapse  of  time,  667,  >'  tq- 

effect  of  institutioQ  of  on  righLi  of  futn 

542,  546. 
thoald  be  inititnted  by  gaardiani  and  truil 
right  of,  how  barred,  651,  ef  teq. 
pioceediDga  in,  infanta  how  fat  botmd  b 

804. 
inititnted  on  a  1^  title,  when,  710,  et  lei 
by  and  in  behalf  of  infanta  gcaerally,  758. 
when  can  be  inititnted,  756. 
persona  by  whom,  756. 
by  infant  en  venire,  786. 
proehein  anti  to  inititate  for  him,  757 
who  may  be,  757,  758. 
mani^e  of  female  abates  suit,  7 
cannot  sue  iafori 
who  he  should  be,  763. 
subject  to  coats,  763. 
■abject  to  costs  personally,  whe 
forced  to  give  secarity  for  costs, 
remoTcd,  when,  758- 

not  for  poTerty,  766,  759. 
cannot  withdraw  witltont  giving 
n*w  one,  when  appointed,  760. 
new  appointment,  how  made,  7< 
removed,  having  advene  interea 
when  cannot  be  removed,  703. 
dying,  761. 

neglecting  or  misbehaving,  761. 
how  interested  in  eaas«,  761. 
when  may  be  a  witness,  761. 
bill  dismissed  on  dispatss  as  to, 
assignment  of  gnardisB  to  defendant, 
who  should  be  solicitor  in,  762. 
bill  of  infimt  bow  diamissed  or  atayei 
reference  to  iaqvire  if  far  inCutt' 
pneheiH  ami  cannot  a^^ly 
unleu  two  suits,  766. 
report  as  to  may  be  except 
if  from  improper  motivea  or  aac 
by  impniper  parties,  764,  766. 
fiiiud,  stMte,  765. 
if  stut  cannot  be  s«t  right,  765. 
not  properly  framed,  760. 
not  if  purpoae  of  ttot  aaaweacd, 
dtsmisaed  without  a  H&xence,  "i 
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SUITS — eamhnted. 

UU  taken  off  file,  766. 
iD&iit  not  boand  by  fltateineat  in  bill,  767. 
nor  by  fraud  or  misconduct  of  proehein  ttmi,  772,  774. 
bound  by  conduct  of  solicitor  in,  774. 
not  by  case  stated  to  court  of  law,  767,  T9^, 
infismt  may  haTe  relief  in  without  regarding  prayer,  767' 
proceedings,  if  several  suits,  768. 

reference  as  to  which  beneficial,  768. 

if  case  clear,  no  reference,  768. 

rules  of  court  and  master  on  deciding  as  to,  768,  770. 

suit  by  mortgagees  whero  also  an  adnunistration  suit, 
769. 

reference  after  deqree,  when,  769. 

second,  when  stayed*  769. 

converted  into  hostile  one,  768. 

wben  infants  oo-plaintifis  with  creditors,  768. 
infant  when  made  defendant  in,  770. 
effect  of  on  infant  attaining  twenty-one,  771. 

infant  may  move  to  dismiss,  when,  766,  766,  771. 

must  undertake  to  pay  costs  dproehem  ami,  765,  766, 
771. 

may  move  to  strike  out  his  name,  idien,  771,  766. 

when  with  costs  to  be  paid  by  proehein  ami,  771. 
replication  by,  771, 
decrees  and  orders  in,  effect  of  when  infisnts  plaintiffs,  772. 

when  infants  bound  by,  772,  778,  774. 

if  made  by  consent,  774. 

day  to  shew  cause  against,  when  given,  774. 

when  cause  reheard  or  new  bill  filed,  774. 

in  case  of  miscondvct  of  proo&m  mmi,  772,  774.     See 
Ijccre&s» 
eosts  of  suits  by  infants,  775.    See  Costs, 
of  suits  against  infants,  780. 

how  and  by  whom  defSsnoe  made,  780, 
appearance  of  infant,  how  compelled,  ftc.,  780« 
guardian  assigned  by  court,  780,  781. 

subpoena,  swvice  of  on  infant,  781. 

if  infimt  refuse  to  appear  or  answer^  781. 

if  infimt  ill,  781. 

brought  into  oourt  by  mesaenger,  781. 

when  infimt  to  be  diseharged,  78K  ': 

guardian  ad  Uiem,  who,  781.  j 

appointed,  how.  788,  786.  ,i 

on  motion,  788.  I' 

by  eommianoii,  788.  ^ 

if  abroad.  786. 

duties  of,  786. 

how  responsible  fiir  costs,  786. 

removeable,  how,  786. 

may  compromise  suits,  when  and  how,  784. 

how  to  pmoeed  if  defence  is  or  not  on  oath,  784. 

o  oo  2 
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SUITS — eonUnved. 

how  to  put  in  and  iwtu  to  ani 
commiinon  for  tsking  uiaweT  < 
if  infant  abroad,  786. 
plaintiffs  may  apply  for  commi 
•OBWer  of  infant,  787.  See  GMordi. 
what  niually  ia  oi  may  b«,  767 
ia  that  of  guardian  only,  787, ; 
how  far  exceptionable,  787,  78 
how  fat  avaUahle  to  rapport 

787. 
new,  when  may  be  pat  in,  788 
whether  after  infancy,  78f 
after  decree,  788,  789,  7t 
in  fbrecloaure  luitf.  786, 
application  for,  when  to 

810. 
if  not  made,  infant  bonnt 
contequence  of,  790. 
replication  to  aoawer,  781. 

when  for  benefit  of  in&nt  to  ht 
792. 
eridence  ■gunat  in&ota,  793, 

infanta    can  admit  nothing,  i 

againatthem,  793. 
a*  a  will,  792. 

although  alleged  in  inhat'a  to 
•o  in  creditor'i  auit,  798. 
taken  over  again  againit  in&nl 
exhibita,  how  proved,  794. 
to  be  taken  on  intenogatoriei 
Svidenee 
decree*  in  suits  against,  when  hind 
■ubpcena  to  hear  judgment  in,  79; 
hill  to  carry  decree  into  execution, 
decrees  against  infants,  when  not  I 
demur  parol  of,  573,  796. 
in  cases  of  &and  and  coUusior 
if  in  error,  797,  798. 
if  not  giving  day  to  shew  cau; 
when  day  to  ahew  cause  to 

Da;/  to  Sheu  Caute. 
exceptions,  574,  799. 
when  estate  ordered  to  be  sol 

801,  802, 
in,  partition  foreclosure,  574, 
day  to  shew  cause  given  only 

S74,  802. 
conveyance  compelled  under, 
how  in  case*  of  truat,   pers< 
808. 
decrees  for  sale  of  infant's  estate,  I 
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SUITS —  continued. 

when  and  liow  may  he,  S7S, 
made  in  foreclosure  suit,  573,  804. 
if  a  sale  prayed,  804,  805. 
if  parties  consent,  573,  804,  805. 
withont  a  reference,  when,  805. 
when  without  mortgagee's  consent,  805. 
if  for  benefit  of  infant,  573.  805. 
accounts  of  personal  estate  to  be  first  taken,  576,  805. 
what  charges  may  be  paid  on  sale,  574,  805,  806. 
suits  for  by  mortgagees  proper,  although  an  administra- 
tion suit,  577.  806. 
infant  forced  to  convey  under,  how,  801,  807. 
under  what  statutes,  575,  801,  807. 
how  in  Ireland,  575,  801,  807.     See  Decree. 
subpoena  to  shew  cause  against  decree,  808. 
if  no  cause  shewn,  decree  absolute  and  binding,  808. 
cause  which  may  be  shewn  against  decree,  808. 
in  foreclosure  suits,  808,  809. 
in  other  suits,  808,  809. 

fraud,  error,  new  grounds  of  defence,  808,  809,  810. 
after  dismissal  of  cross  bill,  810. 
infant  may  file  a  bill  for  discovery  in  aid  of,  808,  809, 

810. 
what  defence  may  be  made  after  twenty-one,  and  what 

not,  808,  809,  810. 
application  for  leave  to  make  new  defence  may  be  shewn 
for  cause,  811. 
of  contempts  in  by  infant  defendants,  812.    See  Coniempt. 
of  costs  hy  infant  defendants,  813.     See  Ca&te. 
SURETIES, 

of  receiver,  how  liable,  557.     See  Recagnixanee* 
SURRENDERS, 

of  copyholds  by  infants,  how  fer  valid,  396,  433. 

by  statute,  489,  et  seq. 
of  leases,  400,  444. 

under  statutes,  455,  ei  seq, 
ordered  by  court  for  benefit  of  infent,  568. 
to  infent,  412. 


•TEKANT, 

must  attorn  to  receiver,  559. 

application  to  court  by  as  to  re  t,  560. 

to  infant,  his  rights,  394,  414.   .33,  439,  442. 

infant  being,  his  liabilities,  393,  414. 
TENANT  FOR  LIFE.     See  Life  Estate. 

TENANT  IN  FEE.     See  Fee,  Inheritance,  Guardian,  Maintenance, 
Freehold,  Incumbrance,  Advancement,  Debts,  Mines,  Timber. 
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TENANT  IN  TAIL, 
maintenuice  far,  259. 
adTancement  for,  S81. 
coDTeyiog  aa  tnutea.  48S. 
■ale  of  esutea  for  payment  of  debb,  4S3, 
right!  of,  when  bured  by  tinw.  S03,  082, 
guardian  of,  what  debta  and  incumbnncet 
■hould  keep  down  intereit,  S'29,  530 
take  aiaigiunenta  of  debti  paid  aS,  S: 
timbar  eat  on  estate  oi^  fi3S,  540. 
mines  worked  on  eatatei  ot,  588,  541. 
entitled  to  as  aceonnt  againat  hii  gnaidiai 
FroUelor. 
TIMBER, 

when  and  how  to  be  cut  on  inbnt'i  eitate 
when  becoming  real  and  when  pereonal  ei 
cat  bj  receiver,  561. 
ratting  of  when  anthoriied  by  eowt,  568. 
cnt  by  authority  of  conrt  not  ordered  to  c 
guar^on  or  trustee  cutting,  removal  of,  o 
TIME, 

ibr  beginning  or  end  of  maintenance,  i 
et »?. 
expreisly  pointed  ont  by  donor,  cou 
except  in  what  cases,  388. 
past,  maintcDance  for,  328,  el  s*f. 
Ibr  ceaser  of  maintenance,  336. 
for  which  maintenance  to  be  allowed,  to  1 

367.     See  MainttHma!. 
length  of,  when  a  bar  to  relief  againat  frat 
where  against  tmsteei  and  guardian 
by  statute,  682,  il  sea.     See  Lache! 
TITHE  COMMUTATION  ACT, 
infant  may  act  under,  how,  493. 
rec^Ter  may  represent  infant  under,  563 
TORTS, 

iafiut  liable  to  ptutithment  for,  414. 
guardian  in,  518. 
TRADE. 

by  infants,  how  &r  permissible,  4S4. 
iniant'*  property  not  to  be  employed  in, 
executors,  trustees,  and  guardisne  mus 
los<jes  in.  612.  614,  629,  633.  70 
at  compound  interest,  when,  61 2,  ti 
charged  from  what  time,  694. 
to  what  amount,  700,  702,  708. 
TRADESMEN. 

liable  to  account  to  infanta;  608. 
TRADING  CONTRACTS, 

when  binding  on  in&nta,  399. 

are  fVanduIent  by  infimtji,  402.     See  tm 
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TRINITY  HOUSE, 

infimta  enabled  to  convey  property  for  purposes  of^  495* 
TRINKETS, 

legacy  of  to  infants  may  be  delivered  to  whom,  429. 
TROVBB. 

action  of  lies  againpt  Infant,  when,  414. 
TRIIST, 

guafdiaaship  is,  160. 

for  maintenance,  287,  288,  289,  296,  318. 

a  proper  portion  of  property  to  be  apj^priated  for,  888. 

as  master  directs,  318. 
entitles  to  allowance  for  past  time,  when,  329,  331. 
when  if  parent  of  ability  or  not,  331,  332. 
if  the  trust  be  for  the  parent,  332. 
for  raising  maintenance  out  of  a  reversion,  359. 
for  advancement,  383. 

for  infant,  shall  not  £ul  for  want  of  a  trustee,  753« 
in  cases  of,  when  infant  to  have  day  to  shew  cause,  574,  803. 
TRUST.  BREACHES  OF, 

infant  not  accountable  for,  426,  447. 

cannot  release  from,  447. 

giiavdians  and  trustees  accountable  for  to  infimts>  23,  602. 

against  whom  satisfaction  for  decreed,  604. 

principles  upon  which  relief  as  to,  decreed,  609, 622, 629,  638. 

relief  as  to  how  barred,  654,  ei  neq. 

by  settlement  and  release,  651,  ef  sef. 
by  confirmation,  659. 
by  acquiescence,  665. 
length  of  time,  668. 

express  trusts  not  barred  by  time,  676,  684, 
if  consistent  with  plaintiffs  title,  677. 
if  constructive  or  inactive,  677. 
how  barred  by  Statute  of  Limitations,  502,  684. 
by  purchases  for  value,  691. 

right  against  of  eeMtui  que  trust  when  to  be  deemed  first 
accrued,  684. 
compensation  for  and  interest  on  how  estimated*  699,  et  seq» 
from  and  until  what  time,  694,  697. 
out  of  what  fund,  705. 

how  far  a  debt,  and  chargeable  on  what  fund,  706. 
to  be  compensated  for  out  of  property  itself,  706. 
if  executor  use  money  for  his  own  purposes,  706. 
out  of  property  of  misbehaving  party,  706. 

as  between  several  persons  misbehaving,  706. 
out  of  property  of  cestui  que  trust  concurring,  707« 
out  of  property  of  tenant  for  life,  707. 
assets  in  hands  of  representatives,  707. 
in  hands  gf  creditors  and  specific  legatees,  when,  708*  709. 
if  guardian  or  other  accounting  party  be  bankrupt,  709. 
mode  of  compelling  compensation  fbr,  710. 
inquiries  as  to  before  master,  712. 
guardian  or  trustee  superseded  and  enjoined  for,  597* 
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TRUSTEES. 

what  they  Bhonld  expend  for  mainienance  t 
their  duties  and  liabilitiet  as  to,  252, ; 
accoontable  for  the  expenditure  of  ma- 
may  do  as  to  what  court  would  do,  2; 
when  may  give  maintenance  out  of 

solute,  258. 
out  of  contingent  or  postponed  intere: 

for  children,  when,  871. 
may  allow  matnteuBDca  expretsly 

trust,  297,  325. 
maintenance  allowed  to  if  expended,  ^ 
to  what  amoant,  291,  338,  339, 
in  an  annual  sum,  345,  348. 
not  according  to  items  or  c 
discretion  of  as  to  maintenance,  how 
when  infant  has  another  provisii 
when  to  he  controlled  or  supplit 
must  appropriate  a  fund  for,  319. 

when  belonging  to  trustee,  319. 

amount  expendible  by  for  maintenai 

^  when  trustees  may  exceed  im 

interest  to  for  advancements  hy.  for, 

Alnd  out  of  which  to  raise  mainlenar 

are  safe  in  paying  what  ordered  by  e 

advancement,  when  safe  in  making,  380. 

discretion  as- to,  when  interfered  with,  38 

payments  for,  when  allowed  to,  31)4,  381 

may  do  as  to  what  court  would  have  don 

if  for  benefit  of  infant,  387,  428. 

laehet  of  how  far  binding  on  infant,  417. 

as  to  third  parties,  418,  419. 

if  with  notice  or  want  of  conaiderat 

shall  not  injure  infants,  51)4. 

accountable  for  to  infanta,  623,  6."(( 

notice  of  incumbrance  to,  binds  infant,  ^ 

misrepresentation  in  aale  by,  binds  infai 

aale  by  for  valuable  consideration  wit 

688,  et  3aq. 
infant  may  be,  but  cannot  act,  425,  447 
prcsamption  against  hi»  being  so,  ' 
payments  to  from  or  for  inftnts,  426,  4 
payments  by  to  or  for  infanta.  426.  426 
for  aale,  payments,  investments,  and  sal 
their  power  to  give  diacharges,  43 
when  to  elect  for  in&nts,  448. 
when  and  how  appointed  for  infants    i 
480,  au4. 

by  petition  under  atatutea.  465,  4 
reference  to  master  as  to,  470,  48 
discharged,  how,  597,  599. 
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duties  of  a$  to  property  of  infants,  626,  et  $eq^ 

bound  to  preserve  it  safely,  and  how,  526,  et  seq.  $27. 

not  to  mix  it  with  his  own.  626,  et  seq.  527. 

act  for  benefit  of  infant,  and  make  no  profit  himself,  526,  ei 

must  ky  out  and  make  profit  of  the  property,  and  mvestit 

528, 
not  after  a  decree  to  account,  528,  590. 
on  what  security,  528,  590,  625. 
invest  in  Ireland,  how  and  when,  593. 
get  in  and  obtain  possession  of  property,  593. 

not  if  out  on  valid  security  without  reason,  593. 
pay  debts  of  infants,  529. 

real  incumbrances  and  interest,  529,  530,  531. 
take  assignments  of  mortgages  and  real  charges.  530. 
effect  of  not  doing  so,  530. 
release  or  compound  debts,  when,  532. 
submit  to  an  award,  632. 
provide  maintenance,  how  far,  533. 
lease  and  renew  leases,  456,  533,  634,  535.  ei  $eq. 
how,  466,  583,  534,  535,  et  aeq.  636,  538. 
when  not  without  approbation  of  master  and  the  court, 

596. 
not  to  change  personalty  into  realty  or  realty  into  personalty, 

535,  536. 

not  to  purchase  real  estates,  535,  536. 
when  may  make  such  change,  537,  538,  540, 

redemption  of  land  tax  by,  539. 
cut  timber  and  open  mines,  when,  540, 
change  course  of  cultivation,  541 . 
repairs  and  improvemente,  540,  541,  568,  715. 
may  do  what  compellable  to  do,  542. 
if  ity  holding  e.tate  be  ^^^^f\^f'J^l^J^^' 
protect  property  by  action  or  .uit,  542.  600,  709. 
not  to  part  with  property  except  to  parties  enUtled.  543. 
at  to  contingent  remainder*,  648. 
of  txn»tee»  for  »ale  or  mortgage,  548. 

cannot  delegate  power,  644. 

when  bound  to  see  to  application  of  produce,  544. 

investment  of  prodoce  by  them,  644. 
should  pay  nothing  to  infant,  545. 
pay  le^es  or  mortgage  monies  mto  bank,  486,  54&.  o/o. 

apply  to  court,  when,  546,  593. 

ifchaninng  investment,  598.  .on  sai 

compelled  to  pay  Soney  into  conn  or  pve  secunty.  when,  580,  581. 
if  infimts  have  absolute  interest,  581 . 
goods  and  chattels,  582,  583. 

'""V"* JSf  Cafd  whtfr?.S/uken.  583. 
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TRUST  EES—C(Hi(«t<ei. 

when  goods  and  chateli,  ses. 
when  coDtJDgent  or  future,  S86. 
portion  a.  588. 

mode  of  compeUing  to  piy  in  md  lecui 
.     ,  pennitted  to  give  security,  wheD, 

coatrolled  and  tupeneded  by  court  in  a: 
when,  597,  505. 
by  injonctioii,  579,  598. 

for  waste,  cutting  timber.  59(1, 
contemplating  improper  mairiagt 
on  behalf  of  in&nt  m  etnin,  599 
recdver  oTer,  509,  547, 599. 
in  what  caaea,  548,  et  iiq. 
trnitee  himself  cannot  ba,  unless 
removed  and  new  ones  appointed,  whi 
marriage  of  female  tnulee,  effect 
discharged,  how,  601. 

not   till  tboy  haTe  performed 
court,  flOQ. 
compelled  to  perTorm  duties,  600. 
to  give  security  to  perform  then 
liabilities  of^  and  account  by,  504,  602  6t 
always  are  forced  to  account  in  Chancery, 
as  to  transactions  by  with  in&nt,  50' 
BO  as  to  prevent  injury  to  the  estate, 
a  mere  suggestion  of  danger  suff 
at  whose  demand,  603, 
for  tenant  in  tail,  606. 
if  infant  have  mere  contingency,  603 
accountability  of  cannot  be  avoided, 
exceptions,  605,  692. 
cannot  be  avoided  by  declaring 
account,  606. 
representatives  of  and  claimants  und 
not  liable  to,  if  never  acting  or  acccf 
co-trustees  how  liable  to,  60G,  630, 
how  differing  from  co-executors  and 
effect  of  indemnity  clause  as  to,  G0( 
principles  of  account  to  be  rendered  by,  ( 
no  profit  to  themselves,  609. 

marriage  brocage  agreements,  j 

to,  void.  610,  648. 
must  pay  interest  on  balances, 
cannot  employ  money  in  trade 
excused  if  acting  bottd&de  and 
must  account  for  profit  or  inte 
when  for  profits  and  when  for 
compound  interest  a^inst,  61 
cannot  sell,  part,  or  traffic  wit 
purchases  for  valuable  conaide 
must  not  destroy  coDtiogent  ri 
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must  not  iiell  out  stodr,  617»  701 . 

cannot  purchase  in&nt's  property,  617,  618,  019,  699. 

nor  ox^hb  coming  of  age,  620. 

not  buy  in  debta  due  to  infimts,  619. 

nor  purchase  a  speculation,  or  carry  on  farm,  619. 

re-sale  made,  if  for  infant's  benefit,  619. 
trustee  how  he  may  purchase  infimt's  property,  618,  et  seq. 
leases  renewed  by,  even  to  infant's  benefit,  620,  622. 
how  if  jointly  interested,  622. 
must  make  go6d  all  loss  occasioned  by  them,  622,  629. 
by  non*performanee  of  their  duty,  628. 

non  or  improper  investment,  623,  625,  et  $eq,  637. 

not  paying,  or  getting  in,  debts,  628,  624. 

distinction  made,  if  invested  by  donor,  624,  625. 

not  on  personal  security,  626. 

if  neglecting  to  perform  acts  directed,  626. 

selling  or  not  selling,  627. 

unduly  appointing  trustee,  627. 

not  renewing  leases,  628,  627, 687. 

not  calling  in  monies  due  or  improperly  secured,  628, 
629. 

bow  if  donor  invested  them,  629. 

not  enforcing  payment  of  debts,  629. 

acting  bond  fide  excused,  628. 
by  negligence  or  ineaution,  680. 

not  prosecuting  suits,  680. 

not  making  payments,  680. 

or  sales,  630. 

giving  up  securities,  630. 

suffering  a  co-trustee  to  misbehave,  680. 

neglecting  to  look  after  trust  fund,  631. 

not  p83ing  premiums,  631. 

guilty  of  delay,  631. 

paying  away  fund  incautiously,  681,  682,  708. 

improperly  releasing,  682. 

unduly  compounding  debts,  682. 

distinction  between  negligence  and  corruption  of, 
631,702. 

what  kind  of  care  or  caution  required,  688. 
by  criminality  or  wilful  ill-performance  of  duty,  633. 

knowing  or  concealing  criminality  as  to,  638. 

employing  money  in  trade,  611,  633. 

lending  it  improperly,  688,  634,  686. 

selling  out  stock  wrongfully,  634* 

paying  maintenance  out  of  principal,  634. 

advancing  one  party  unfidrly,  635. 

wilfiiUy  acting  contrary  to  directions,  635. 

not  laying  out  money,  636. 

not  renewing  lease,  636. 

suffering  co* trustee  to  retain,  636. 

investing  on  mortgage  instead  of  stock,  636. 
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TRV8TEE3— continued. 

if  empowered  and  Kliog  incon 

6»7. 
M  wrangfully  infesting,  637- 
Low  trutteet  should  inveit,  63 
del^(ating  authority,  answenblf  for  dele( 
how  Hbould  tr&nsmit  money,  638. 
liable  for  co-tnutees,  how  and  when,  63S 
all  or  Hiy  liable,  635,  706,  710. 
acting  bond  fide  excuted,  639. 
geitetal  mle  at  to  appropriation  aad  invntmi 

by,  639. 

gifts,  conveyances,  and  securities  to  hj  ttitvi 

640,  el  ttq. 

jurisdiction  as  to,  extends  beyond  tniooi 

relief  against  by  aciMunt  and  fat  breach  of  trv 

cannot  be  barred  whiUt  cnlw  que  Vnul 

652. 
by  settlement  and  releaoe,  when,  652,  e 
by  confirmation  exprew  or  implied,  659 
by  acquiescence  or  waiver,  6ti5. 

which  defendants  must  prove,  667. 

by  laehu  and  lapse  of  time,  668, 67t,  6 

when  lapse  of  time  no  remedy  and 

allf^tion  of  ignorance  oc  want  of  i 

by  trustee,  676. 
right  of  suit  against  when  deemed 
684. 
by  [,>urchase  for  valuable  consideration 

by  relies  of  equity,  688,  691. 
by.diipunsation  of  account  by  instrumi 
by  inbnt's  own  fraud,  693. 
account  and  relief  against,  from  and  up  to  w 
against  express  tnutees,  694. 
limited  to  six  years,  when,  695. 
against  a  bond  fide  possessor  for  value 
ogunst  a  party  ignorant  of  liis  trusted 
party  in  possesaion  without  fraud,  69. 
in  case  of  default  and  laehei  in  plalnti 
a>  to  interest  payable  by  trustee,  607- 
time  up  to  which  account  and  relief  t> 
amount  of  relief  and  compensation  due  froi 
at  compound  interest,  611,  615,  633. 
if  contingent  remainder  destroyed,  69 
tvofit  to  be  reimbursed,  699. 
if  selling  to  themselves,  699,  618. 
ofa  trade,  fitfm,  &c.,  611,  633.  700. 
of  a  lease  renewed,  700. 
of  a  sale,  700. 
allowances  made,  ?00. 
in  case  of  misbehaviour  where    direi 
700,  701. 
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if  property  be  personalty,  701. 

stock  or  securities  misapplied,  684,  701, 
neglect  to  invest,  701,  625,  687. 
investing  improperly,  611,  688,  et  seq.  702. 
if  used  in  trade,  612.  614,  629,  708. 
mixed  with  their  own  money,  708. 
mast  account  for  profit  or  interest,  702. 
when  profit  and  when  interest,  615,  708,  704. 
distinction  between  negligence  and  corruption,  702. 
effect  of  criminality  and  corruption,  688,  et  seq,  708,  704. 
not  charged  for  imaginary  values,  705. 
nor  for  more  than  receipts,  705. 
entitled  to  deduct  payments  to  cestui  que  trusts,  705. 
when  with  interest,  348,  705,  718. 
fund  out  of  which  to  make  compensation,  705. 
property  itself,  705,  706. 
their  own  property,  706. 

as  between  several  trustees,  706. 
property  of  agents,  when,  706. 
how  on  a  sale  by  trustees  to  themselves,  618,  619. 
firom  property  of  cestui  que  trusty  who  concurs,  707. 
out  of  property  of  tenant  for  life  wrongfolly  receiving  dividends, 

707. 
assets  of  misbehaving  trustees  in  hands  of  their  representatives, 

707.  708. 
propel  ty  of  such  representatives,  708. 
if  trustee  bankrupt,  709. 
mode  of  compelling  account  and  restitution  fi^om,  710. 
bill,  injunction,  701. 

all  trustees  must  be  parties  to  the  suit,  605,  706,  710.     See 
Account, 
allowances  made  to,  718. 

remuneration  for  trouble,  714. 

to  constructive  trustees,  714. 

expenses  of,  714. 

are  a  lien  on  estate  or  fund,  717. 

repairs,  &c.,  540,  568,  715. 

to  trustees  for  sale,  716. 

debts  paid  out  of,  or  advances  of  own  money,  34^,  884,  713, 

718,  705. 
property  stolen  or  lost,  716. 
should  keep  regular  account,  71 6. 
for  agents,  accountants,  &c.,  717. 
for  maintenance  and  advancement,  251,  258,  841,348,  356, 

377,  875,  884. 
of  payments  by,  to,  or  for  infants,  71 8, 7 1 9, 720.  See  Payments, 
costs  of,  721,  et  seq.     See  Costs, 
equity  will  supply  want  of  for  infant,  when,  753. 
powers  of  to  act  for  infants  under  statutes  for  granting  at  renewing 
leases,  456,  et  seq, 
for  investing  in  Irish  securities,  487. 
for  admission  of  infanta  to  and  for  granting  copyholds,  396,489 
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under  Copyhold  Entruehiaemnt  I 
under  Land  T&z  Redemption  Act,  4B3. 
under  Tithe  Commtitslion  Act,  403. 
under  Poor  Law  Amendnent  Act,  494. 
Clergy  and  Church  Bniltfing  Acta,  496, 
other  particular  Acta,  494,  49t), 
TRUSTEES  AND  MORTGAGEES,  INFAN 
■tatutea  enabliog  to  convey,  460,  tt  ttj. 
of  the  atatutc  of  Anne,  440. 

to  what  property  it  eslended,  461. 
to  vxpreas  truateM  having  no  intHreat,  4 
not  to  traatees  executory  or  conatmctii 
Dor  to  inbnt  deviaee  of  land  cboiged  « 

462. 
faeir  of  truitee  to  preaem  oontiDgeDt  r 
heir  of  mortgagee,  463. 
heir  of  proviaional  asii^ee,  403. 
whether  to  inbnt  heir  of  ancestor  anbjt 
anrviTing  life  in  biahop'i  leaae,  464. 
mode  of  carrying  statute  into  effect  in  i 
if  infant  conrey  not  being  a  troatt 
ooata  o(  465. 
of  the  atatutei  lince  7  Ann«,  c.  19,  bnt  nov 
by  6  Geo.  4.  o.  74,  exteoded  to  peeoli 
extended  to  tnut*  and  mortgage!  of  an 

466. 
mode  of  carrying  into  effect.  466. 
extended  to  caae*  where  in&nt  had  be 

466. 
not  to  trusts  executory,  466. 
extended  to  heira  of  mortgngeea  not  ^ 
to  be  found,  lunatic,  refunn^, 
to  stock,  467. 
of  the  statutes  now  in  force,  466,  et  aeq. 
■   1  Wm.  4,  e.  60,  enabling  infsmt  tn 
land  to  convey  by  order  of  court,  ■ 
extended  to  all  construetiTe  tnuta,  4 
bill  most  be  filed  in  cues  of.  w 
to  persons  oat  of  joiiadietioii  reftii 

process,  468. 
tmitee  of  property  chargod  with  d« 

476. 
to  copyholds,  leaaeholdsi  469. 
execQton,  469. 
to  stock,  469. 

doM  not  extend  to  in&nt  tms 

under  no  other  diasbility.  4' 

does  not  supply  irant   of  pe 

475. 

to  persons  having  beneficial  interea 

bill  when  must  be  filed.  471,  472. 
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TRUSTEES  AND  MORTGAGEES,  WVAiTr^eaiUMued. 
beir  of  anoeator  under  contract  for  sale,  471. 

of  nominal  {uirchaser,  47 1« 
devisee  haying  limited  interest,  471* 
ezecntors  purchasing  stock  in  own  names,  47li. 
not  where  no  personal  repnaentatiFe^  475. 
hushand  of  feme  covert  who  is  an  infeint  trustee,  472. 
of  charities,  friendly  societies,  472. 
cases  not  within  the  Acts, 

mortgagee  in  fee  dying  intestate  leaving  heir  unknown,  &'c.» 

472,  478. 
heir  of  mortgagee  in  fee  obtaining  decree  ibr  foreclosure  and 

dying,  473. 
devisee  of  mortgagee  unknown,  474. 
party  on  voyage,  475. 

not  heir  of  tenant  to  prueeipe  in  defective  reooveryi  475. 
ordered  to  convey  to  new  trustees  when  without  bill,  47^ 
not  when  trustees  have  never  acted,  476. 

although  funds  in  danger,  476. 
must  be  under  a  disability,  such  as  mentioned  in  Aet»  477. 
may  be  so  ordered  although  no  pow«r  to  appoint  new  trustees 
in  deed,  477* 
mode  of  carrying  statutes  into  effect,  478. 
petition  of  trustee,  478. 
when  by  decree  only,  478,  480» 
when  bill  to  be  filed,  461,  463,  471,  479,  480. 
reference  to  master,  when,  479, 480. 

exceptions  to,  479,  480. 
conveyance,  how  compelled,  480. 
costs  of  under  statutes,  481. 

to  be  paid  by  trustee,  when,  481. 
parties  appointed  to  transfer  stock,  481. 
to  what  countries  Act  extends,  481 . 
when  oidered  to  convey  on  decree  for  sale  for  payment  of  debts  or 
cha^,  488.  575,  790. 
when  and  from  whom  conveyance  compellable,  484,  576, 

799.  807. 
to  whi^  cases  Act  extrads,  576,  800,  ei  seq.  807. 
conveyance^  how  compellable,  807. 
proceedings  previonsly  lequiaite,  576,  805.  807* 
TUTORS, 

acoauntable  to  iniants,  608« 
gifts  to  void.  641. 


U.  V. 

VALUABLE  CONSIDERATION.    See  ConuderaUon. 

VENDOR, 

heir  of,  how  compellable  to  convey  under  statutes,  471,  479. 

VENTRE  8A  MERE, 

infant  in,  righto  of  in  equity,  18, 14, 599. 
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VENTRE  SA  MERB~~i)onSnal. 

what  he  m&y  take  or  inherit,  410. 

may  saitain  a  suit,  have  an  mjunetion,  ani 
VESTED  INTERESTS. 

BiaiDtenanoe  out  of  258,  262,  SS7,  2S8. 

iecored  bj  the  court,  ASl,  SS3,  ri  ira, 
VIOLENCE. 

intmt.  how  protected  from,  31, 77, 198, 
UNDERTAKING, 

to  tettle  property,  biuband  in  contempt  i 
243,  244. 

by  hatband  of  female  infaiit,  will  be  eafa 
See  Huibandt  Bettiemnt. 
UNITARIAN, 

guardian*,  if  may  be,  49. 
VOID  AND  VOIDABLE, 

acU  of  inEanta,  433,  448. 

diitfnction  between,  450. 
VOLUNTARY  SETTLEMENT, 

notice  of  does  not  aSect  purcbaier,  669. 

account  of  if  demanded,  maintenance  ma' 
VOLUNTEERS, 

poaaeadng  iobnt'a  eetate  accountable.  6( 

always  bound  by  a  truat,  689,  690. 
USE, 

infent  may  be  seited  to,  426. 

inbnt  cannot  raite,  444. 

infant  may  bargain  and  lell,  when,  397. 

W. 

WAGES, 

infanta  may  contract  for,  399. 

paymenta  to  infiuit*  in  leapect  of,  valid 
WAIF,  ESTRAY, 

infant  bound  by  laehu  aa  to,  417. 
WAIVER, 

of  relief  againat  guardiana  and  buate 
qmtieenee. 

muat  be  proved  by  defendant,  667. 

of  equity  for  aettlement,  by  wife.  732, 

ofaeparation  clauae,  739. 

of  lettleinent  by  order  of  court.  741. 
WARD  AND  GUARDIAN.     See  Gwtr< 
WARD  OF  COURT, 

who  is  inch,  S,  24,  25,  505. 

lequisite*  to  being,  25,  319. 

must  be  kept  within  juiiadiction,  24, 

merely  filing  a  bill  makes,  206,  505. 
even  on  day  of  matriage.  219. 
i>  QOtice  to  all  the  world,  206. 
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female  cannot  be  made  as  to  pefson  after  marriage,  16. 

as  to  propertyt  can,  16,  606. 

if  infimt  must  be,  to  baTe  full  protection,  24,  84,  123. 

as  to  property,  626.  650,  679,  697.  601,  710. 
property  of,  if  may  be  taken  by  court  to  enfinca  liit  obedience,  27. 
must  obey  guardian.  36,  1 10. 

when  may  or  may  not  be  taken  abroad,  28, 121,  187*  , 

schools  for,  33.  110,  188.    See  SehooU. 
custody  of*    See  Cmitod^^ 
brought  up  into  court.  33,  34,  111,  781. 
appointment  of  guardian  for.  37.     See  Ouarikmn 
residence  and  education  of^  33,  116,  190.    See  Edueation. 
marriage  of,  121.  124, 178,  196,  216. 

statutes  as  to,  166, 216. 

in  contempt,  punished,  206,  233. 

may  marry  after  age  without  court^s  leave.  207. 

disparagement  in,  166,  178,  196.  209,  216,  230.     See  Mar- 
riage. 

suit  for  dissolution  of.  223. 

settlement  on,  204,  224.     See  SettkmmU. 
by  the  court,  224,  731. 
if  in  eontempt,  22.  36,  206»  233. 

not  discharged  from  wardship  till  settlement  approved,  240, 
734. 
maintenance  of.  268.  ei  seq. 

when  out  of  jurisdiction,  377. 
cannot  dispose  of  property  to  his  detriment,  410. 
court  always  assumes  care  of  property  of.  606,  696. 

appoints  guardians  of,  623. 

new  trustees,  624. 

appoints  receivers  for,  647. 

will  not  change  nature  of  property  of^  666. 

when  will  do  so,  667. 

pay  debts  of.  671,  ei  seq. 

by  sales  of  his  estate,  672,  804. 
appropriation  and  payment  into  court  of  personal  property  of,  678, 

et  ieq.  690.     See  Personal  Estates, 
investment  of  property  of.  691.     See  Iiwestfnmt. 
property  of  protected  from  acts  of  third  parties,  697t  ^  ^9*     See 

Guardians^  Trustees,  Estate, 
account  compelled  for,  602,  et  seq.  609.     See  Atecumt^  Truetee. 
gifts,  securities,  and  conveyances  by,  invalidated  when,  640. 
barred  of  relief,  how  and  when,  661,  693. 
election  for  by  court,  748.     See  Election. 
partition  for  by  court,  751.     See  PartiHon, 
maxims  for  sustaining  estate  of,  753. 
inheritance  of  how  far  dealt  with  by  court,  424,  434,  667.  748« 

751,  773,  799.  804,  809. 
suits  on  behalf  of,  756. 

against.  780. 

p  P  F 


WASTE, 

forfeits  gasrdiainhll),  39,  56,  99S. 
agaiaat  gusrdiui,  writ  o^  SSO. 
poniihed  by  goHdian,  how  tt  liw,  blZ. 
giuidbn  in  locage  not  to  nuke,  G12. 

nor  any  gnvdian,  526. 
gandiBO  will  be  mpeneded  for,  89, 17S,  5 
injunction  againat  for,  39,  ITS,  513,  526,  5 

at  luit  of  infant  m  venire  m  ncre,  14, 
it,  for  tenant  for  lile  to  cut  tinbet  oi  opei 

641. 
ia,  foi  guardian  to  diange  paituc  into  tnb 
by  receiver,  how  puniahed,  561. 
infant  when  bound  by  and  anawetable  for, 
committed  by  adminiibator  daniUe  tntami 
WIFE. 

living  aeparate  from  buiband  not  to  be  gm 

0X0^  ia  eaae  of  notorioua  adulteiy  qI 
haa  right  of  accesa  to  children,  when,  80, 1 

by  itatDte,  93. 
separation  deeds,  e&cto^  93,  etwf,404. 
guardian  for  cannot  be  appointed  aa  to  per 
-  after  Qlaadesdna  maniagv,  how  treated  or 
221,  ef  leq. 
separated  from  hiuband  in  cases  of  niarria) 

if  ante  aniua  nttbilet,  21S. 

when  of  UDSound  mind,  234. 

if  marriage  of  doubtful  validity,  233. 
separated  from  in&nt  husband,  and  comn 

for  marrying  infant  word,  242. 

and  mulcted  in  costs,  242, 
refusing  to  plead  to  suit  for  nullity  of  nut 
effect  of  miscanduct  of,  240,  737. 

on  equity  for  settlement  or  dower,  ' 
restrained  from  proceeding  for  restitution 
may  obtain  maintenance,  255,  330,  331, 

nuiriage,  reason  for  increase  of,  34 

if  deserted  by  husband,  373. 
of  in&nt,  necessaries  for,  who  chargeabli 
how  for  barred  by  settlement  or  jointure 

as  to  dower  and  distributive  share, 

if  by  consent  of  parents  and  guardi 

jointure,  validity  of  on,  404.  405. 

of  real  estate,  405,  406. 

of  property  to  her  separate  aae,  40 

cannot  be  defeated  during  covertu! 

may  be  confirmed,  how,  406. 
covenant  to  settle  future  property  ot,  he 
of  property   of  by  husband    after    mi 

creditors,  408. 
equity  fbr  settlement  of  property  of,  7^ 
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if  infiEint,  733. 

if  married  in  contempt,  234,  et  seq. 
by  statute  on  clandestine  marriage  of,  216. 
of  property  to  her  separate  use,  786,  739. 
of  real  estate,  736. 

how  may  confirm  or  waive  equity  fi>r  settlement,  239,  739, 
ei  $eq. 
not  if  marriage  in  contempt,  240. 
or  there  be  an  undertaking  to  setde,  240,  785. 
separate  provision  for,  where  made,  239,  744. 
second  marriage  of  considered,  235,  287t  743. 
not  all  to  be  under  her  control,  237. 
her  benefit  the  rule,  742. 
if  illegitimate,  239,  744 
power  of  disposition  when  given  to,  238,  744. 
not  lost  by  misconduct,  240,  737. 
wli^^ther  being  a  minor  can  consent  in  court  to  payment  to  husband, 

410,  7S9. 
seti^emeut  of  property  of  reformed,  246,  733. 
by  court  is  the  act  of  the  husband,  735. 
petitions  for  discharge  from  wardship,  240. 
may  elect  husband  to  be  guardian  to  take  administration  during 

xninority,  423. 
\mng  in&nt,  cannot  bar  herself  of  relief  for  breach  of  trust,  652. 
W1L.L.S.  ' 

by  infanta,  425,  447. 
as  to  guardianship,  516. 
WITNESS, 

in&nt  may  be,  422. 

next  fiiend  cannot  be,  761. 
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